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EDWARt)  R.  FINCH. 

March. 
CHARLES  L.  QUV,  pRBSimna  Justicb. 

ASSOCIATE  JUSTICES. 

NATHAN  BIJUR.  * 
f*RANCIS  K.  PENDL^^TON. 

April. 

CHARLES  L.  GUT»  PKBSlDtNG  Justicb. 

associate:   JUSTICES. 

EDWARD  G.  WHITAKER. 
EDWARD  R,  FINCH. 

May. 

CHARLES  It.  GUT,  Pbvsxdxng  JtrsncB. 

ASSOCUTE  JUSTICES. 

NATHAN  BUUR. 
FRANCIS  B.  DELEHANTT. 
June, 
CHARLES  L.  GUT«  Pbesioing  Justigs. 

▲SSOCZATS  JT78TICBS. 

NATHAN  BUUR. 
GEORGE  V.  MULLAN. 


SUPREBIE  OOtntT^Iirst  Bdpt.— Coated. 

Justices  of  the  Appellate  Term,  1919— Cont'd. 

CHARLES  L.  CfUY,  PRBSIMNO  JtJSTICB. 

associate  JusTicas. 

NATHAN  BUUR. 

FRANCIS  B.  DELEHANTT. 

November. 

IRVING  LEHMAN,  Pbbsipixo  JufiTici. 

ASSOCIATE   JUSTICES. 

ROBERT  F.  WAGNER. 
BARTOW  a.  .WEEKS. 

Decemlter. 
NATHAN  BUUR,  PRESIDING  JUgTlCB. 

ASSOCIATE  JUSTICES. 

FRANCIS  K.  PENDLETON. 
GEORGE  V.  MVLLAN. 

Justices  of  the  First  District. 

P.  HENRt  DUGRO. 
JOHN  PROCTOR  CLARKE^ 
SAMTTEL  GREENBAtJM. 
VERNON  M.  DAVIS. 
VICTOR  J.  DOWLINO. 
JOSEPH  E.  NEWBURGER. 
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CITY  COURT  OP  NEW  YORK. 

EDWARD  F.  O'DWYBR,  Chibf  Justigb. 

ASSOCIATE   JU8TICSS. 

ALEXANDER  FINBLITE. 
PETER  SCHMUCK. 


CITY  COURT  OP  NEW  YORK— Cont'd. 

AssociATB  JuBTiCBS — Cont'd. 

EDWAUD  B.  LA  FETRA. 
RICHARD  H.  SMITH. 
JAMES  A.  ALLEN. 
LORENZ  ZELLER. 
JOHN  L.  WALSH. 
ABRAHAM. G.  MEYER. 
LOUIS  A.  VALENTE. 

COURT    OP    CLAIMS. 

FRED  M.  ACKESRSON,  Prbsiding  Judob. 

JUDOBS. 

WILLIAM  W.  WEBB.      - 
SANFORD  W.  SMITH. 
CHARLES  R.  PARIS. 
WILLIAM  D.  CUNNINGHAM. 
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DRESSLER  v.  HOCHSTBTTER. 

(Supreme  Court,  Appellate  Term,  First  Department    B(ay  IS,  1910.) 

Courts  ^=>189(15) — Municipal  Courts— Default  Judg^cent — Opbniwg. 

A  Judgment  In  Municipal  Court  by  default  for  nonappearance  Is  properly 
opened  without  conditions,  where  day  before  time  set  for  trial  defendant's 
attorney  notified  attorney  for  plaintilf  that  he  was  engaged  in  pending 
trial  and  asked  that  trial  be  adjourned  or  held  subject  to  engagement,  but 
notwithstanding  judgment  by  <^fatilt  Was  taken  on  day  set  for  trial. 

Appeal  from.Mtuiicipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Charles  E.  Dressier  against  Fred  W.  Hochstetter.  From 
an  order  of  the  Municipal  Court,  opening  defendant's  default  upon 
terms  defendant  appeals.  Order  modified,  by  3triking[  therefrom  the 
imposition  of  costs  and  the  provision  requiring  the  giving  of  an  un- 
dertaking, and,  as  modified,  affirmed. 

Argued  Aprir  term,  .1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Vincent  S.  Lippe,  of  New  York  City,  for  appellant. 
Benjapiin  Bcrgerj.  of  New  York  Chy,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  that  portion  of  an  order 
opening  a  default  which  imposes  the  payment  of  $10  costs  and  the  giv- 
ing of  an  undertaking  to  secure  tSie  judgment  as  a  condition  for  Open- 
ing such  default,    .  ,  •: 

The  trial  of  the  action  had  been  set  down  for  December  20,  1918. 
On  December  19,  1918J  the  appellant's  attqirney  called  up  the  attorney 
for  the  plaintiff  and  informed  him  ibzt  be  wa&. engaged  in  the  trial  of 
a  case  in  the  Municipal  Court,  Seventh  District,  which  was  unfinished, 
and  asked  that  this  case  be  adjourned  or  held  subject  to  that  engage- 
ment. The  trial  of  the  case  in  the  Seventh  /district  did  not  conclude 
until  about  6:15  p.  m.  of  December  20th,  and  during  that  day  an  in- 
quest was  taken  and  judgment  entered  against  the  defendant.  Under 
such  circumstances,  the  defendant's  default  should  have  been  opened 
without  conditions.  '  Reiter  V.  Miller  et  al.,  155  N.  Y.  Sttpp.  307; 

■  ^ts»Por  other  caws  see  same  topio  «  KBT-KCTMBBlt  In  an  K«y-Niimb«rsd>  Digests  A  Idd^xss 
17GN.Y.S.— 1  '    - 
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Turner  v.  Wortzman,  169  N.  Y.  Supp.  494;   Lauer's  Supplement  to 
the  Mun.  Ct.  Code,  195. 

Order  modified,  by  striking  therefrom  the  imposition  of  costs  and  the 
provision  requiring  the  giving  of  an,  tmdertaking,  and,  as  modified,  af- 
firmed, with  $10  costs  to  the  appellant  to  abide  the  event. 

'  \   '  y    *  ■  *    *    '  *  I  *    1  f*  f  >     ^-  J. ■*.'•/    ''/    i''' 

'    •  '  mrOMAS  t.  mJDSON  RI'^Em  DAY  £lOTJ.       '  '   ^  -  /  ^ 

(Supreme  Court,  Appellate  Term,  Firpt  pepartipeut.    May  13,  1919.) 

Shipping  ^=»132(3) — CABitiAOE  oi^Ooods— R*s  I^ba  Loquitur— Loss  or  Dog. 
Where  the  evidence  was  undisputed  that  a  dog  In  the  custody  of  a 
carrier  by  water  Jumped  overboard  and  was  lost,  Its  loss  raised  a  pre- 
sumption of  negligence. 

Appeal  from  Municipal  Coqrt,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  John  Thomas  against  the  Hudson  River  Day  Lane«  From 
a  judgment  dismissing  the  complaint,  after  a  trial  by  the  court  without 
a  jury,  plaintiflf  appeSs.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  .  and 
FINCH,' JJ. 

Toney  &  Morton,  of  New  York  City  (Cha^.  E.  Toniey,  of  New.Vork 
City,  of  counsel),  for  appellant. 

James  A.  Hatch,  of  New  York  City  (David  W.  Kahn,  of  New  Yor^ 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  undispiited  evidence  h  that  the  dog  was  iii 
the  sole  custody  of  defendant's  employes  during  the  trip,  until  it  es- 
caped from  defendant's  custody  and  jumped  overboard.  The  loss  of 
the  dog  raised  a  presumption  of  negligence,  and  on  the  evidence  this 
was  a  question  of  fact,  to  be  determined  by  the  trial  court  acting  with- 
out a  jury. 

The  dismissal  of  the  complaint  was  therefore  error,  aad  the  judg- 
ment must  be  reversed,  and  a  new  trial  ordered,  with  $50  costs  to  ap- 
pellant to  abide  the  event. 


WORIX)  mXM  COBPOBATION  v.  AMBRIOAN  SURETX  CO.  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    April  29,  1919.) 

Pabtigs  '^=»40(2) — Action  fo  Recover  for  Em^lotA's  Bmbezzlemi^t— Right 
OF  Employ*  to  Become  a  Party  Dependant. 

In  an  employer's  action  against  a  surety  company  to  recover  for  em* 
ploy^'s  embezelement,  the  employ^  will  not  l)e  allowed  to  intervene,  al- 
though the  surety  contract  provides  that  he  shall,  if  found,  be  made  a 
party  to  the  suit,  since  it  does  not  appear  that  the  provision  was  made  tor 
.    employe's  benefit,  but  rather  for  that  of  the  surety. 

AK>eal  from  City  Court  of  New  York,  Special  Term. 
Action  by  the  World  Film  Corporation  against  the  American  Surety 
Company/ alleging  embezzlement  by  employ^.    From  an  order  of  the 

^cs»For  dUmt  owim  Me  same  t^lo  A  KaY-NUMBBE  in  »U  Key-Numb^rwl  Dlg^t*  A  Ina^ffs 
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Gity  Court,  grartfirig  a  motion  of  the  respondent  Joel  R.  Levy,  the 
employe,  to  be  ajlowed  to  intervene  as  a  party  defendant,  the  plaintiff 
appeal?. .  Order  reversed,  and  motion  denied. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
PINCH,  JJ.' 

Nathan  Vidaver,  of  New  York  City  (Samuel  Schwartzberg,  of  New 
York  City,  of  counsel),  for  appellant. 
John  K.  Byard,  of  New  York  City,  for  respondent. 

.  GUY,  J.  The  action  is  to  recover  upon  a/boad  delivered  by  the* 
defendant  surety  cpmpany  to  plaintiff  to  secure  the  faithful  perform- 
ance of  his  duties  by  the  respondent  Levy;  the  complaint  alleging  the 
embezzlement  of  the  plaintiff's  moneys  Jby  the  respondent.  From  an 
order  allowing  the  respondent  to  intervene,  the  plaintiff  appeals. 

In  the  absence  of  special  facts  or  circumstancesi  the  -employe  would 
not  be  allowed  to  intervene.  Charles  F.  Garrigues  Co.  v.  Casualty  Co. 
of  America,  220  N.  Y.  588,  US  N.  E.  1036;  Brooklyri  Cooperage  Co. 
V.  A.  Sherman  Lumber  Co.,  220  N.  Y.  643, 115  N.  E.  715.  In  this  case, 
however,  it  is  provided  by  thfe  contract  between  plaintiff  and  the  sure- 
ty that  *'in  any  suit,  action,  or  proceeding  the  employe  shall,  if  with 
reasonable  diligence  he  can  be  found  within  the  jurisdiction,  be  made 
a  party  to  the  suit  and  served  with  process  therein,'*  and  the  learned 
justice  below  held,  that  the  clause  quoted  brought  the  case  within  :the 
doctrine  of  Lawrence  v.  Fox,  20  N.  Y.  268,  so  that  the  respondent  was 
entitled  to'  avail  himself  of  tfie  right  thus  given  to  the  surety  to  have 
the  employe  made  a  party  to  the  action. . 

We  disagree  with  the  conclusion  of  the  Special  Term  justice.  In 
the  Lawrence.  Case  there  was  evidence  of  a  liability  of  the  promisee 
to  the  third  party,  while  here,  aside. from  the  fact  that  the  respondent 
is  not  seeking  to  maintain  an  action,  but  to  defend  one,  it  does  not  ap- 
pear that  the  promise  was  made  for  the  benefit  of  the  respondent.  In 
-^le  framing  of  such  a  contract  it  is  reasonable  to  assume  that  the 
surety  is  guided  by  the  desire  to  protect  its  own  interests. 

Order  reversed/  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs:    All  concur.  ^ 


(187  App.  DIT.  492) 

OLOBB  A  RUTGBHS'OTHte  INS.  CO.  v.  WARNER  SUGAR  REFINING  00. 

(Snfreme  Court,  Appelate  Division,  First  Depanment.    May  2,  1919.) 

1.   iRSUBAnOB  «S»96--AOS]!rOT  VOB  INSUBBD. 

An  lmitnaiC9  broker,  auttttodsed  gtneraUy  to  negotiate  explosion  In* 
suraaoe  for  a  refinery,  was  a  general  agent  of  the  refinery,  and  his  se-  ■ 
curing  a  po1i<7  for  it  was.  within  the  aiq;uirent  poapeot  his  authority, 
where  be  had  previously  secured  similar  poUcies.' 

2t  Pbincxpal  jlNd  Aqznt  €=»11Q(1)— Powbbs  ojt  Aobnt— Undtscuosbo  iilMZ* 

TATION   OP  AUTHORmr. 

The  raid  that  one  mtist  asceL*tain  an  agent's  authority  or  deal  vdth 
him  ai  his  peril,  and  that  a  special  agent  cannot  bind  his  principal  when 

«Ba»Vor  Q/OMt  OMM  ■••  nm^  tople  Ib-XBT-KtIMBBft  In  «ll  K«y-N«iBb«nd  DlgMto  A  Indmm 
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•  acting  outside  the  scope  of  Us  aathority,  la  sulxlect  to  t^e  qualiilcaticn 
that,  where  an  agent  is  Intrusted  with  a  certain  kind  of  business^  ,he 
becomes  between  the  principal  and  parties  dealing  with  liim,  the  general 
agent  for  such  business,  and  his  acts  ttind  the  iKriii«^I«  thoiD^h  he  vio- 
lates a  private  Instruction: 

3.  Insurance  «=>188(3) — ^Action  on  Pouct — Questions  fob  Jurii^ApBircT. 

In  action  to  recover  earned  preminmi;  on  canceled  policy  qt  explosion  in- 
surance, whether  insured  gave  his  broker  certain' secret  instructions,  or 
whether  insurer  was  justified  in  relylAlT  upon  the  iMrater's  apparent,  an-' 
thority,  held,  under  the  testimony  as  to  the  giving  of  such  instnictloas  by 
certain  officers  of  the  insured,  and  the  failure  to  mention  them  by  the 
president  of  insured  in  his  testimony,  questions  of  fact  for  the  Jury. 

4.  INSVBANCE  €cs>i88^)— Action  on  Polict-^Que^tions  fob  Jttbt— Batifioa- 

TION. 

^  In  action  to  recover  earned  premium  on  canceled  insurance  policy  pro- 
cttred  by  a  broker  contrary  to  secret  instructions  of  insured,  whether  the 
retention  of  the  policy  by  the  insured  for  two  months  was  a  ratification 
of  the  agent's  acts,  was  a  Question  of  fact  for  the  Jury, 

Sheam  and  Smith,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Globe  &  Rutgers  Fire  Insurance  Company  against  the 
Warner  Sugar  Refining  Com|>any.  From  a  judgment  for  ckfendant, 
plaintiff  appeals.    Reversed,  and  new  trial  ordered- 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

•  McLean  &  Ha)ward^  of  New  York  City  (Edward  A.  Freshman,  of 
New  York  City,  of  counsel),  for  appellant. 

Carmody  &  Kellogg,  of  New  York  City  (J.  A.  Kellogg,  of  New  Ybrk 
City,  of  counsel),  for  respondent. 

PAGE,  J.  The  action  is  to  recover  earned  premiums  at  the  short 
rate  on  canceled  policy  of  explosion  insurance.  The  following  facts 
were  stipulated : 

"That  during  the  month  of  May,  1917,  and  for  some  time  prior  thereto,  one 
Clarence  T.  Birkett  had  been  and  was  an  inscurance  broker  carrying  on  a  gen- 
eral insurance  brokerage  business.  I^at  during  the  month  of  April,  1917, 12ie' 
d€^endant  placed  with  the  said  CHarenoe  T.  Birkett  an  order  for  explosion  in- 
surance to  cover  its  refinery  property  at  Edgewater,  N.  J.,  in  the  total  am9uut. 
of  $3,500,000.  That  said  Clarence  T.  Birkett  thereafter,  and  prior  to  th6  1st 
day  of  May,  1917,  obtained  binders  for  such  explosion  insurance,  in  amounts 
sufficient  to  cover  the  sum  stated  from  various  insurance  companies  wi€h 
which  he  dealt,  among  which  the  plaintiff  was  one.  That  on  or  abcait  May  1, 
19n,  the  plaintiff  delivered  to  said  Clarence  T.  Birkett  its  insurance  policy > 
covering  the  same  subject  and  between  the  same  parties  as  the  binder  issued 
by  plaintiff  and  referred  to  in  the  last  preceding'  [clause],  namely,  in  the  amount 
of  $1,000,000,  and  insuring  the  defendant  upon  its  property  situate  at  Edge- 
water,  N.  J.,  from  direct  loss  and  damage  by -explosion  for  a  term  of  one  year; 
beginning  at  noon  May  1,  1917,  and  ending  at  noon  May  1,  191S." 

Upon  the  trial  plaintiff  proved  that  for  a  number  of  years  Birkett 
had  acted  as  agent  and  broker  for  defendant  in  securing^,  placing,  and 
canceling  insurance;  that  prior  to  May  1,  1917,  defendant  had  nego*^- 
tinted  and  secured  other  insurance  with  the  plaintiff,  through  Birkett ; 
that  Birkett  returned  the  policy  for  cancellation  oa  June  28,  1917,.  and 

^siVor,  olbdr  OMea  s^  biwb  t«plG  ft  KST'^NUMBSa  in  aM  IUj-Nttjnl>«r«d  Digeats  AUtamtm 
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ask^d  that 'the  prb  rata  rate  be  charged;  that  plaiiitiif  rettsed'to.  cart- 
ed at  that  cate,  ^jad  dejnanded'die  customary  short  fate,  which  for  this 
period  was  30  per  oent  of  the  pretnibm;  that  Birkett  thereupon  left 
the  policy  forcancdlatiqn,  and  that .  dcmaixd*  for  payment  v(r as  nia<ie 
on  the  defendant  and  refased.  On  behalf  of  the  deffflidant  thefre  was 
testimony  that  it  had  given  Bfifcctt  instrucitions  (which  were  not  dis- 
closed tb  p\zmtiS)  to  plate  the  riik  only  with  companies  which  also 
had  issued  ior  would  Issue  fire  insurance  policies  oa  the  property. 
Such  fire  insurance  being  under  negotiation  with-  the  plaintiif  at  the 
time  the  explosion  policy  wks  issued,  but  who  tlttreafter  dfecIWied  it. 

[1]  Tiher«  arei.two  legal  questiods  presented  by- these -facts:  (a) 
Was  ihe  defendant  bound  by.  the  acts  -cJf  .Birkett  in  negotiating  the^^in- 
surance  on  its  beh^f  with  the  plaintiff  ?  (b)  If  the  dct' of  Birkett  was 
unauthorized  was  it  ratified  by  the  retention  of  the  policy  until  ju;ie 
28,  1917?  Bifkiett  was  concedcdly  employed  by  the  defendant  to  pro- 
cure insurance  against  toss  by  eotplo^ion.-  Therefore  he  had  general 
authoriiy  tb^ne^otiate  for  and  neceive  the  particfular  kindof  a  policy, 
on  the  defendant's  behalf,  that  he  hegotiated  fof  afid  received  f roov  tte 
plaintiff ;  he  had  theretofore  negotiated  for  and  received  policies  from 
the  plaintiff  on  behalf  of  the  defendant  covering  other  and  different 
risks..  Wljen  he-negotijated  with  the  plaintiff,  he  was  a\cting  within  the 
apparent  scope  of  his  authority.  '    '  ..    • 

[2]  it  is  true,  as  a  generz^l  rule,  that  a  thitd  person  dealing  with  an 
agent  jshould  ascertain' the  agent's  authority  or  deal  .with  him  at  his 
peril,  arid —     ^ 

"that  a  special  agent  ♦  ♦  •  cannot  bind  the  principal,  wh^re  he  acts  out- 
side the,. scope  'Ot  hi?  auttv^rity";  but  that.i;Tile  Is  subject  to  this  qualification, 
that  wh^re  an  ag^nt  is  intrusted  to  d6  al  t)fi]^ticular  kind  of  business  he  be- 
comes, as  between  the'  prtncIpaV  and  parties  dealing  with  him,  the  genet^ 
agent  for 'the  transaction  ot  that  business ;  and^his  acts,  as'betweoQ  his  prin- 
cipal and.jsttaiigers^  hi  that,  particular  lipe,^  will  biiid  the  principal,  although 
he  violates  some,  piirate  instructions  given  bpr  his  principal  not  known  to  the 
public.*'  Cox.  V.  Albanjr  Brewing  Co.,  56  Hun,  489, 10  N.  T.  ^upp.  213;  Stahl- 
berger  v.  New  Hartford'  Leather  Co.,  02  Hun,,  245,  36  N.  Y.  Supp,  708 ;  Newman 
V.  Lee,  87  App.  Div.  116,  &4  'N.  Y.  Supp.  106;    Oohten  r.  Goldstein,  128  N.  Y. 

ThiB  reason  for  this'rule  is  obvious.  No  man  is  at  liberty  to  send  a 
man  forth  to  disal  f or  him,  with  secret  kistrtictions  as  to  the  manner  in 
which  he  is  to. ^execute  his  Hgency,  wlfiioh  arenot.coitnmunieated  to 
those  with  whoni  he  .deals  knd  then  when  his  agent  has  deviated  from 
those  instructions  to  say  that:hewaaa  special  agent,  that  the  instruc- 
tions wer<  ^limitation  ttpon  his  authority,  and  those  that  dealt  with 
him  acted'  at  'their  peril  If  the'  principal  deemed  the  transadtion  to 
his  advantage,  tthe  iinstrtictions  would  remain  a  secret^  and  he  would 
obtain  the  bene&t.  If. in  his  oj^inioh  it  was  otherwise,  he  could  escape 
liability.;   '   -  ■-  .;  '  ' 

[3]  The  other  party  wduld  then  Hbe  ^lAjected  to  the  hazard  of  the 
transaction  being  set  aside' or  aSirrfied  for  reasons  of  which  he  had  no 
knowledge  and  of  which  he  could  not  take  a  like  advantage..  In  the  in- 
fetant  base;  if  there  had  'bbeil  an  bx^losion  upon  the  dciend^nt'^  prop- 
erty betweeti  the^deites  of  itbe  issuance  of  the  policy  asnd  of  i'tsi  c&nqella- 
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tion,  the  <ic£cndaiit  could  have  recoverled  under-  the  policy  Jiiid  the 
plaintiff  could  not  hav'e  escaped  liability  by  showing  that  it  had  hot 
also  insured  against  fire,  and  that  the  agent  had  no  autiiority.'ta  ne- 
gotiate for  oiie  without 'the  other,  for  the  plaintiff  knew  of  no:  such 
limitation  of  his  atathority.  Wbefher  these  instructions  were  givcn^vnts 
not  entirely  free  from  doubt.  Although  Bitkett  land  the  vice  prcsidcdt 
of  the  def  aidant  testi&ed  that  such  instructions  were  given,  the  pr^»- 
ident  of  the  defendant,  who  was  present  at  the  conversation,  did  not 
mention  thenii  in  his  testimony.  j-   <  > 

[4]  If  there>'was;  any  cjuestion  as  to  whether  the  instructiools  were 
given  to  the  agent  or  whether  the  plaintiff  was  jjustified  si  rdying 
upon  his  apparent  authoJrity,  they  woiild  bef  questions  of*  fact. for  the 
jury.  Even*  if  the  instructions  were  givta,  and  the  autbority  of  the 
agent  was  limited  thereby,  it  was,  at  ledst,  a  question  of  fact  for  the 
jury  to  determine  whether  the  retention  of  the  policy  by  the  d^feadaat 
!  until  June  23th  was  not  a  ratification  of  the  dgent;'s  act.  - 

The  judgment  sb6uld  be  reversed,  and  a.  newHrial  ordered,  with  costs 
to  appellant  to  abide  the  event.    Order  filed.  .     > 

V  CLARKE,  P.  J.,  ai^d  DQWLING,  J.,  ^concur. . 

SHEARN,  Jf.  (dissenting).  Appeal  by  ptaintiff  from  a  judgment 
dismissing  the  complaint,  entered  upon  a  verdict  directed  by  the  court, 
Hn  an  action  to  recover  a  premium  alleged  to  be  due  by  the  terms  of  a 
policy  of  insurance  claimed  to  have  been  issued  by  the  plaintiflf  to  the 
defendant,  insuring  the  latter  against  loss  or  damage  by  explosion  tb 
the  amount  of  $1,000,000.  .    .   //    '  .   '  ' 

The  trans?ictjon  was  condii6ted  eiitirely  by  one,  Biricett,  an  inde- 
pendent insurance  broker.  Althougli.  Birkett  is  coi^tinually.  referred 
to  by  plaintiff's  counsel  as  a  sort  of  general  agent  of  the  defendant, 
upon  which  sfuppositi6n  there  is  brought  forth  the  familiar  line  of  cases 
with  regard  to  appearance  Of  authority,  Birkett  had  no  connection 
whatsoever  with  tlie  defendant,  except  that  he  had  previously  placed 
insurance  of  varioV»3;  other  ^  kinds  for  the  defendant,  as  had  other 
brokers.  Birkett  had  also  acted  for  the  plaintiff  in  placing  in^nuicSe 
in  its  behalf  and  deducted  his  commissions  from  the  premiums  paid. 
This  relation  Had  been  an  extensive  one,  and  had  aggregated  pay- 
ments of  appro'ximately  $5,000  daring  th€  year  preceding  die  cbfltro- 
vefsy  in  question.-  The  defendant  was. the  owner  of  a  large  sugfer  re- 
finery at  Edgewater;  N:  J.  *  Shortly  after  the  outbreak  of  the  war  with 
Germany,  expl6sion  insurance :  for  the  first  time  began  to  be  writteti 
to  a  considerable  ektent  in  this  country;  "B^kett  initiated  the  negotia- 
tions by  going  td  the  defehd^int  aqd  propJosing  that  it  take-  olit  insur- 
ance against  damage  by  explosion.  What  followed  is  partly  shown  by 
stipulatiott  x)fr  facts  ealered  into /by  the  attorneys  for  the  respective 
parties,  set  forth  on  pages  118  and  119  of  the  record.  But  this  StipuW- 
tioii  dbes  not  piirport  to  sdrforfh^all  of  the  fdcts;  and^  as  shown  by 
the  uncontradicted  testimony  in  behalf  of  the  defendant,  it  omits  facts 
of  c6ntnolling  importance.  .-..:' 

Birkett'i  convsersation  tras'fiTst  i^ad  with  thfe  president  of  the  defend- 
ant, Mr.  'Warner;  ,  Th^  conversaticm  wasjgeneraly  and  ^Warner  ^W 
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th&t,  if  Blrltfett'coiiM  g«tia  rate  of  30  to  33,  thcd^-fctedaAt*  wottid' taktf 
$3,000,000."  'Thte  ttWltter-T^s  turned-  over  to :  det^ndarirt  •  scct'CtAry^ 
Bell,  Whb^  Sttthoriscfd  the  brbkcr  to  jw-octlirfc  explosion- iiisufanec  to  the* 
dmbiii4t'6<^$3,5G©,000,'  but'wbh'the  'spefcifii  -hislmctiotftfhit  It  shbuld 
only  bfe  pbced  m' stidi- ecm^mnii&s  a$^  wotfld  also  assuine^  9di6  risk  of 
toss  by 'flt^i.iTSris  wis 'it  matter  6i  praiJtital  bflpbrtan<ie^.tO'ltH^'de*• 
femlatlt,  for  in  caise'of  ato  €x|ik»ton  followed  by  fiw  it  kiiight  b«  diffi*- 
tuM  f cur  the  inured  tb  elM^ibligh^hoW  hfuch  ^of  l4i«  dam^lge  w^  Classed 
by  the  e3«iffl68ioft  aud^how  a^th  by  ftrev  Biricetl  iestifitd:' 
*n  went  to  my  bific^'and  gtfte  the  oirder  to'onr  f^tLcer  W  '^ikiii1(^\^fiOCi 

It  appears  .that  ^irHptt  was -then  taJceii  in,  ha^  ah  operation,  ,?C9S[  was 
away  from  his  office  for  rw0f<^r  three  weeks.,  Jtt  does  not  appear  that 
he  informed  his  einpiqy^s  of~thfe  rVstrictJye  ,hatjar^  of  th^  4^fendant's 
order  .for  msi^rancy/ ''  Qnip  of  his '  emloy^P,^  riamed^  Charley  Warhefij 
applied  tp  the  plairitiiBf  f^ '$^1,000,000  pxplosiori  in^'uran(5;p  on  the  de^ 
fendant's  pr^erty  on  April  14tb  (thfr  negotiations  were  started  about 
April  1|  191?^,^  and  the  i)lalntiff  issued  a  binder,  and',  id^Uvered  it  to 
Birkett^s  r^presentatiyp/.  who  took;  jt  away  with' him  at  the  time  he 
made  the  application.  ,..No  information  was  conveyed  to  the  defendant 
concemm^-  the  insurance  or  issuance  of  the  bmder.  ()n  or  about  May 
1, 1917,  .fh;c  plaintiff  (klivered  to  Birkett's  office  iti  insurance  pblicy  fpr 
atenh'  of  one  year;  beginning  noon,  May.l,  l917.//rhereafter;.arid  at 
some  date  not ,  clearly  established,  but 'before  Birkett'^^  jr'etui-ri  fi'om 
his  vacation  or  inhess,  the  policy  Was  sent  to  the  defenijkiit  and' was 
put  among  its  papers  by  sonde  offline  femploy^.'  It  did.  not  come  to  the 
attention  of  aijy  of  .defendanVs  offlcefe"  until  about  June  ?8,  1917': 
wheil  defendarft's  Secretary,  Bell,  had  his  attention  caHed^to  '?t','  and. 
noticed  that  the  pdlicy  was  furnished  by  a  company  which  had  not 
written  fire  insurance  upon  t^e  property.  *  Hi  Immediately  called  up 
Birkett,  and  Vas  assured  by  Birkett  thit  the  company.  Would  wri^e.  th^ 
fire  insurance.  He'repHed  that  he  must  have  definite  advice  about  the 
fire  insurance,  or  the  explosion  policy  would  have  to  ht  returned.  The 
broker  ihtervfewed  the  officers  in  regard  to  the  issuance  of  the  fire 
insurance,  and  the  plaintiff  refused  to  isstie  it.  The  next  day,^'lm.me* 
diatety  ttpori  being  advised  that  the  plaintiff  wouW  not  write  the  fire 
insurance,' the  policy  in  suit  was  returned  by  defendant's  secretary 
to  the  .brokei;,  who  afterwards  delivered  it  to  the  plaintiff. 

The  plaihtiflP  contends  that  as  the  broker  iwas  authorized  to:procure 
explosioh  insurance,  and  so  far  a$  plaintiff  was  concerned  had  appar- 
ient  authority  to  make  the  contract  of  insursmce,'  plaintiff^  rights  can- 
not be  ^fffeqteci  by  any  secret  instriictions  given  by  the' defendant  tb 
the  broker.  Afe  pointed  out,  thert  was  no  evidence  warranting  a  fitid-^ 
ing  that  Birkett  was  in  any  sense  a  general  agent  of  the  defendant 
As  a  general  rule;  agents  can  bind  a  principal' only  within  the  Kmits  of 
the  authority  conferred:  The  excefrticm  to  the  rule  is  where  there  ts 
an  appearimce  of  authority.  But  for  the  appearance-  of  authority  the 
pHncipal  IS  responsible  only  so  far  as  he  has  caused  that  appedriniccl 
Edwards  y.  DoOlef,  120  N.  Y.  at  page  551,  24  N.  E.  827.  There  is  ab* 
solutely  nethingf  in  this  case  to  9how  that  the  defendant  caused  any 
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appear;aiw;e.  of  awthcmtyjin  Birkott.  He  was  metiely  an  ifidcp^tident 
insurance  broker  who  persuaded  the  defendant  that  it  -was  desirable 
to  take  out  explosion  insurance.  True,  he  had  written  other  insurance 
for  the  defeDdant,  but  so  had  other  brokers.  .  It  may  be  that  if  the. 
defendant  had  made  Birkett  its  general  insurance  bnc^er,  atid  that  if, 
he  had  for  a  considerable  period  of  tin^  handled  all  oi.  its.  business  ia 
a. manner  giving  the  appearance  of  authority  .and  discretipn,  the  de- 
fendant, by  thus  permitting  him  to  be  held  out  as  its  general  insurance, 
agent,  might  be  .held  to  have  caused  *n  appearance  Qf  aiithority  on; 
which  insurance  companies  dealing  with  .the  broker  might  have  ^eljed. 
But  this  is  not.wch  a  case.  On  the  contrary,  we  are  dealing  :wilh  an> 
ordinary  independent  insurance  broker.  Such  a  broker  is  a  special 
s^ent  for  a  sin|^e  ojbject,  and  he  Cannot  bind  the  principal  beyond  the 
limit  of  his  authority.  9  Corpus  Juris,  524.  One  who  deals  with  such. 
a  broker  is  dealing  with  a  special  agent,  specially  authorized  for  that 
transaction,  and  is  put  on  inquiry  as  to  the  extent  of  the  agent's  au- 
thority and  deals  with  him  at  the  risk  of  his  authority  being  exceed- 
ed. Nester  v.  Craig,  69  Hun,  543,  23  N.  Y.  Supp.  946;.  M()lloy  v. 
Whitehall  Portland  Cement  Co.,  116  App.  E)iv.'839,  843,  102  N,  Yi 
Supp.  363.  The  rule  contended  for  by  the  plaintiff  would  mean  that 
a  business  man  who  employs  a  broker  to  obtain  insurance,  say,  only 
in  old  line  companies,  and  specially  excludes  Lloyds,  could  have  foist- 
ed upon  him  against  his  will  a  Lloyds  policy,  simply  because  he  had 
authorized  the  broker  to  obtain  insurance. 

The  only  possible  ground  upon  which  liability  could'  be  held  to  have 
been  imposed  upon  the  defendant  in  this  case  is  that  of  ratification, 
growing  out  of  the  fact,  that  it  retained  the  policy  for  24  hours  after 
it  learned  that  it  was  issued  by  a  company  that  did  not  insure^  th^  de- 
fendant against  fire  loss.'  Of  course  there  could  be  no  ratification 
without  knovsrledge,  and  therefore  the  defendant  could  hpt  be  said  to 
have  ratified'the  broker's  act  by  reason  of  the  fact  that  the  binder  was 
held  by  the  broker  for  three  ^weeks  without  its  knowledge,  or  that 
the  policy  h^d  been  received  by  a  clerk  and  put  in  the  defendant^^ 
papers  without  the  knowledge  of  any  of  its  officers  or. 'managers.  Biit 
there  was  no  ratification  in  holding  the  policy  for  24  hours,  for  it  was 
held  simply  t^  ^naU/e  the  brojcer  to  get  the  plaintiff  to  insure  against  firel 
as  he  stated  that  he  could  dio,  and  the  policy  was  promptly  returned 
when  the  plaintiff  refused  sudi  insurance.  i 

It  is  cpntended  by  the  plaintiil  tl^at,  as  it.  is  .stipulated  that,Birk<.tt 
had  authqrity  to  apply  for  explosion  insurance,. and  as  it  appears  that 
the  defendant  would,  be  liable,  bnt  for  the  limitations  placed  upo^  the 
broker's  authority,  and,  as  these  limitations  are  established  by  the  tesT 
timony  of  interested  witnesses,  their  predibility  was  involved^  and  it 
shoi^ld  have  been  submitted  t<i)  the  j.ury  to.  determine  whetl^er,. in  fact 
such  sescret  ♦in$tructions  y/ere  ;given>  This  question  would  not  ordina- 
rily arise,  because  \\\e  plaintiff  would  have  to  prove  the  actual  authority 
conferred/  and  this  was  covered  primpi  facie  by  the  stipulation,  I 
think  that^.as  no  attc^pipt  whatever  w.^s  made  to,ipfipugn  tjiecredihiKty 
of  these  witnesses,  and  a§  .there  is  nothing/ to  contradict  $heir  testi- 
mony, and.a^  their  testimoiiiyjs^o  entirely  reasonable,  ,wd:in,accprd 
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with  theiprobabiiitids  and  the  acts  of  the  patties,  It^should  be  held  con- 
clusire  under  the  role  in  Hull  v..  Littauer,  162  N.  Y:  569,  57  N.  E.  102, 
The  judgment  should  be  affirmed,  with  costsw 


SMITH,  J.,  concurs. 


HOKNTHlAlv  TlBfOR  ft  CO.  ^.  DBfiiZBat  efc  al. 

(Supreme  Court,  Appellate  Tenn;  First  Department    May  13,  1019.). 

1.  &AJXB  ^=»52(5)— Etidi;scib  of  ^(x:kvtaixoz  of  OBDf}*.  .        ,       . 

Evidence  held  not  to  show  a  coudrmatlon  of  buyer's  order  for  sateen.    . 

2.  Sales  «e=»23(3) — Order  fob  Goods — lUTiFicAa:ioN  st  Dewvert  sr  Seller. 

Subsecjuent  delivery  to  buyer  of  two  quantities  of  sateen,  not  delivered 
In  accordance  with  the  terms  of  the  orlgihai  order,  which  seller  refused 
to  eonflrm,  <^.  not  constitute  satlflcation  theseof  by  seller. 

Appeal  from  A^unicipal  Court,  Borough  of  Manhattan,  First  iHs- 
trict. 

Action  by  jtornthal,  Fiske  &  Co.  against  T,  Richard  Denzer  and 
another.  Judgment  for  plaintiff,  an4  defendants  appeal.  Jiidgment 
reversed,  and  complaint  dismissed- 

Argued  Aprfl  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ, 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Nathan .  April, . 
of  New  York  City,  of  counsel),. f or  appellantsj. 

Samuel  Levisohn,  of  New  York  City  (Isidor  Niner,  of.  Nc^w  York 
City,  of  counsel),  for  respondent. 

WHITAKER,  J.  This  actibn  was  brought  to  recover  damages  by 
reason  of  the  recusal. .of  the  defendants,  to  deliver  to  plaintiff  a  quan- 
tity of  sateen.    Plaintiffs  have  a  judgment,  and  defendant  appeals. 

Some  time  in  the  lattef-  part  of  Fwruary,  1918,  one  McClelland,  a 
salesman  of  the  defendant,  called  at, plaintiff's  place  oi  business,  and 
one  Stabl.,  the  bead  of  plaintiff's  trixnniing  department,  gave  an  oral 
order  tot  McClelland.  Just  what  Stahl  claims  was  said  is  stated  by 
him  as  follows: 

**1  told  him  that  we  had  decided  to  give  him  an  ori^er  fo^  ioO  piece^  of  Gi- 
braltar pocketing  at  25  cents  a  yard,,  leas  5  at  the  end  of  the  month ;  also  150 
of  style  1800  at  ^%  cents.  Deliveries  to  he  made  on  the  Gibraltar  25  a  month 
bes^nning  March,  April,  May,  and  June;  on  the  180O  sateep,  35  pieces,  and 
the  last  deUvery  in  June  45  pieces— 35  pieces  eadi  month,  and  the  last  delivery 
45  pieces." 

The  GfbraTtar  pocketing  was  all  delivered  and  paid  for.  'The  first 
delivery  Under  the  sateen  order  was  made  on  the  6th  of  March  of  35 
pieces,  .and  tjue  second  djBli,v^ry  of  10  pieces  about  April  1st!  The  ac- 
tion was  brought  to  recover  the  difference  in  the  market  vajue  at  the 
time  of  delivery  and  of  the  contract  price  for  the  balance  of' the  un- 
delivered sateeti  ^oods.    .      .    *     . 

No  part  of  this  ord^r  was  reduced  to  writing,  except  that  McClel-- 
land  said  that  Stahl  made  out  a  little  memorandum  on  a  liKtle  slip  of 
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paper 'and  ^at^  it  torhim,  "so  as  tokc^  it'withottt:ciiirtylnf-itiii  hiy/ 
mind.".  McOelland  testified  that,  when  the  order  for-  thb  t-wofciads  of .« 
goods  were  given,  he  told  Stahli   .      .  -  ., 

**That  as  to  the  pocketing  he  thought  the  order  would  be  all  right,  but  as  to 
the  other  stock,  to  wit,  the  sateen,  that  there  was  only  ^d.fxkeoes  In, stock.''  . 

[1,2]  This  statement  of  McClelland  was  not  contradicted.  From 
this  it  will  be  ^een  that  fhfe  plaintiff  titterly  failed  to  mate  out  a  cause 
of  aqtion.  That  McClelland's  statement  is.trqe,  that  the  order  was 
taken  subject  to  the  defendants  having  the  required  amount  on  hand, 
is  confirmed  by  the  fttrthfer  undisputed  testimony  that  the  defendants,' 
after  the  order  was  jE^ven,  sent  to  plaintiffs  a  confirmation  of  the  or- 
der for  the  pockkiftg,  which  was  subsequently  delivered,  and  that,  al-' 
though  the  plaintiff  sev^i*al  times  asked  defendant  for  a  confirpnation 
of  the  order  .far  the^  sateen,  none  was  ever  given*  The  plaintiffs  make 
no  claim  that  McCleJland  was  more  than  a  mere  salesman,,  but  do 
claim  that  the  subsequent 'delivery  to  the  plaintiff  oh  March  6,  1918,. 
of  35  pieces  of  sateen,  and  several  days  later  of  10  more,  is  a  ratifica- 
tion of  the  entire  order.  It  will  be  seen,  however,  that  these  deliver- 
ies were  not  in  accordance  with  the  terms  of  the  original  order,  and 
that  the  defendant  concededly  kept  refusing  to  confirm  the  entire  or- 
der. There  is  a  total  failure  to  sustain  a  finding  that  the. defendant 
ever  accepted  the  sateen  order  in  toto,  and  the  uncontradicted  proof  is* 
otherwise.      '  .  .  '  .: 

Judgment  reversed,  with  $30  costs,  and  complaint  dianissed  with 
costs-.    All  concur. 


TAWIIi  BROS.,  Inc.,  V.  aJENNflTT  &  ASPDEN  OO: 

(Supreme  Court,  Appellate  I'erm,  First  Department.    April  29,  1919.)  '    ' 

S^];JB9:  ^S^SKXD^-CqNSTBOOTION  of  ConTA^CT— TiMK  of  DlXIYSRlT- 

.  Where  seller  pf  cotton  velvety  upoa  receiving  order  to  be  filled  during. 
February,  iMay,  and  June,  told  buy6r  that  it  might  not  be  able  to  deliver' 
In  case  mill  stopped  on  account  of  coal  shortage  **or  something  like  that,"  ^ 
but  that  it  would  deliver  all  it  coald  up  to  JUly  list^  tuid  corder  xraskx* 
pressly  made  "subject  to  dye  supply  situation,"  stipulation  thiLt  "or^er  Sa\ 
.  accepted  qnly  on  condition  that  any  portion  unfilled  by  Jul,v  1,  1918,  will 
.  be  re-entereH  at  prices  of  that  date,"  did  not  ^Ve  seller  right  to  arbitra-^ 
rlly  decide  whethet  It  wotild  deliver  before  July  Ist,  but  excu^d  non- 
delivery only  becaupe  of  dye  slftujitioh  or  other /fftct  |)revetiti^  delivery 
within  obht^mplfitlon  of  parties  at  time  of  malting  of  cbntrric^^     ,    /        ;; 

Appeal  from  City  Court  of  New  York,  Trial  Term.  ^  * 

Action- by  T^awil  Bros,,  Incorporated,  against  the  Bennett  &  Aspden 

Company.,   ,  Juidgriietit.of  dismissal/ ah(J  plaiutiflf  appeals.  ,  ReyersJedL^ 

ahd'new  trial  ordered     '         .  .     -         ,  '.       '      /, 

Aryued    Aprfl    t^xm/'  1^19,  ,.,M6r^  '(^iTf^.-^mTASEK    anO; 

FiNaH,jj;.*^  ■;.?;_;,.;--  ,,;;;  ,:  •/:,  /vX' \;':;^ 

Ferris,  Dannenberg  &  Ansbacher,  of  New  York -jCitgr  (Jacob  AA%b 
bacher,  of  JJeW  York  City, /of .Jcounsel);  forz/appeilant-'.'  .»  •/ 

Jacob  M/Scho€n£dd,.of  N«w  York.Cityi  fbrreSpondeniji:  I  ..    ..f  1 
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GUY,  T.  Action  by  vendee  to  recover  damages  for  venddr*s  failufe 
to  ddiv»  cottcAi  ^<4vtt/  On  c>r  ibotit  Dfecem8erl0/1917;  plaintiffs 
representative  called  at  the  plate  of  'business  of  defendant's  selling 
agent;  He"tbM^  slw  one  Sbetiilatf,  and  ordered  100  pieces  of  themer- 
chandisQ  at  an  .?igreed  price,  .pajring  fpr  and  taking  awa]j  mth  him  10 
pieces.  Of  the  remaining  90  pieces,  22  were  to  be  delivered  Fibril-' 
ary  1,  and  the  balance  in  May  and  Jiine,  1918;  Irt^the  course  6f  the 
conyersatton  between  Sherman  and  plaiptiiPg  represetitatfve,  the  sales- 
mafi  said,  he  would  taice  tlie-prder  only  oh  the. approval*  (if.defetxdaiit's 
mill;  that  defendaint  might  iot  be  abl^to  deliver  wtc^e  th«  mill  stopped 
on  account  of  shortage  of  coal  "or  something  like  that" ;  thathe  would 
deliver'tfir  he  cduld  up  to  July'lst,  and  If  fee  cotild  hot  deliver  by  that ' 
date^the  orders  were  to  be. re-entered  as  of  July  1st;  aftd  Sherman 
took  a 'stamp' and  st^lmped  oii  a  piece  of  paper  the  following  writing, 
which  he  said  would  be  on  the  confirniation  tp  be  received  from  the 
defendant:  '  ',  '  .  '         . 

**i*is  order  Is  accepted  only  bn  .condition  that- any  portion  unflflM  by  July 
V1M8,  wHlbe  re^iteiigd  at  pric^>of  that-date.** 

-  After  the  QOJH^ye|Psation  with  Sherman,  piairitiit  received  t\vo  papers 
frptn  defeiwjbint/. each:  dated  P^anber.l^^  ^^18,  ^d  headed  ''Acknowl- 
edgment."   One  of  these  papers,  referring  to  the  22-piece  order,  reads : 
"SlUp  via  TXuali    See  Wow»    TVlien;  •  Febniaiy  1st/' 

,Tl)e  Other,  cbVering, the* balance  of  the  merchatidise,  reads:     '/; 
• '•Ship  via  tJfitiaL    Sie^iowi    When:  May  and  June,  rflj.'* 

And' at  the^n4voi  each  is  the  folldwing:       ' 

'"Piices  are  subject  to  change  without  notice;  CMer  ace^titQd  «ott|e«fi  to 
the  dye  supply  situation.  Notice. — This  order  is  accepted  only  on  condition 
that  any  portion.  un^U^^vhy  July  1,  ^t8,  i^l  be  Tte-flot^^i  pt  VffS^^  ^  ^^^ 

^?^^-"  "       \/     ^  .    :      :"  ..      ;.  -r'.'      \   :>''\  '         ]'   •        ^     ..  ''    .' 

Of  Ae  22-fMece  otder,  15  only  were  deiiv^e^,  and  of  the  rdmain- 
iftg  68  pieces  2  piefees  only  w^re  delivei-ed,  derwh  to  the  end  of.  Jtine,' 

i9i8..    ..'.••'  -"^    ;■  ^'   /-•:■"  *^    '    ,.:...•.-.. 

'  Upbn  the^  f orefding  facts  the  leanie<i  trial  Judge,  dismissed  the  com- 
plaint at  the  close  of  plaintiff's  case. 

Urilfeis  Sit  contraet  can  be'cbnstrife^  afe,6ne  ^ich  leift  it  in  rtie  pow- 
er of  tfte- Vender  to'deciA  jarbitrai-ily  Whether  it  wotiW  or  wpuld  llttt' 
ship  before  July  4st,'4he  TUHng;  of  tJid  trial  coufrt  carmot  be  upheld. 
In  our  judgment^ the. contract  does  not.  require  s\ich  a  harsh  construe-- 
tion,'  The'  defen^ht  irfjmarily  tindertipk  to  deliver  (he  respective  br- 
detjf  in  Febrtrary  arid^ih-May  and  June;  biit  if  by  reason  of  the  'Myie 
situation,*' '6r  dh  account  of  any  other  fact  within  the  contemplation 
of  the  parties  at  the  time  of*  the  making  of  the  contract,  deliveries  were 
prevented  wlthiri  the  periods  stated,  thpn  the  orders  could  be  re-enter- 
ed at  the  July  prices.  See  River  Plate  Commercial  Co.,  Inc.;  v.  Ma- 
4ero  Brothers,  Inc.,  184  App.  Div.  547,  172  N.  Y.  Supp.  450.  It  fol- 
lows thfl^f  plaintiff  made  but  a  case,  ^nd  the  dismissal  was  erroneous. ' 

Jud^ent  reversed,  and  a  new  trial  Ordered^  with  costs  *to  appellant 
to  abide  the  event.    All  concur.  .  .    J. 
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PEOPLE  er  Tel.  HYLAN,  Mayor,. «t  9X  v..  FINEjSAN,  Acting  ?tate  >     . 
Comiaifisloder  of  JSducatipu. 

<SYipreme  Ck>iirt;  Appellate  DivMcoi^  Third  XXepartmeiit.    Mtj-7/19ia) 

1.  MtJXiciPAi.    Corporations    ^=5>9Sl6— Taxation— School   Ftmoff— Disposi* 

TION.  ,  i  ,  / 

School  moneys  in  the  city  of  New"  York;  cfum¥>t  be  paid  into  the  geQeuU' 
fund  for  the  reduction  of  taxation,  notwith«tandiAg  Greater  >Iew  York 
Charter,  §  1102,  such  statute  having  been  repealed  by  Laws  1917,  c.  7S6 
(Education  Law,  art.  33a),  under  i^ectlon  3,  repealing  inconsistent  atts; 
Kducation  Law,  f  877j  sabd.  7,  and  sections  490  and  ^860,  being  incon^isteaC 
therewith^ 
2«  Eyidenxje   ^ssSSCD-T-AuxHoiMTT   ocr   Cohhx»9iohe]i   oar    EpucAnoN— Paft/- 

SUMPTIONS.       .  .  J  . 

The  commissioner  of  education  of  a  state  will  be  presumed  to  keep  with- 
.  in  his  legal  authority. 

Appeal  from  Special  Term,  Albany  County. 

Prohibition  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  John  F.  Hylan,  as  mayor  of  the  City  of  New  York,  and  o.thcrs,. 
against  Thomas  E.  Finegan,  as  Acting  Commissioner  of  Education  of 
the  State  of  New  York!  From  an  order  denying  a  writ  of  prohibi- 
tion (105  Misc.  Rep.  685,  174  N.  Y.  Supp.  45),  relators  appeal.'  Af-' 
firmed.   - 

Argued  before  JOHN  M.  KELLOGG,  P.  J./  and  WOODWARD, 
LYON,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

William  P.  Burr/Corp.  Counsel,  of  New.Yqrk  City.  (William  E.  C, 
Mayer,  of  New  York  City,  of  counsel),  for  appellants. 

Frank  B.  Gilbert,  of  Albany,  and- Charles  D.  N«wtoii^  Atty.  GeiLv  for 
State  Education  Department 

JOHN  M.  KELLOGG,  P.  J.  The  relators^ 'standings  in  court  stib^ 
stantially  rests  upon  the  claim  that  section  1102  of  the  Greater  Ne\<r 
York  Charter,  which  directs  that  school  moneys  in. the  city  be  Rafii  to 
the  city  treasurer  "to  the  cr^djt  qI  the  general  fund  for  the  redaction 
of  taxation,"  survives  chapter  786  of  the  Laws  of  1917,  which  added 
tQ  the  Educational  Law  (Consol.  Laws,  c.  16)  art.  33a,  establishing  a 
board  of  education  in  the  cities  of  the  state  and  reg^ilating  theii-  pow- 
ers and  duties.  It  is  conceded  that  this  charter  provision  Wi^snot  ex- 
pressly repealed  by  the  repealing  clause  in  the  amendatory  actj  Uit  the, 
general  clause  in  the  act  (section  3)  repealed  all  acts,  general  or  special, 
inconsistent  with  its  provisions*    .  >  •^' 

The  following  provisions  are  inconsistent  with  the  charter  provisiw: 
(1)  Subdivision  7  of  section  877  in  the  added. article,  which  provides 
that  board  of  education  "shall  administer  all  moneys  appropriated  or 
available  for  educational  purposes  in  the  city,  subject  to  the  provisions 
of  law  relating  to  the  audit  and  pavment  pf.  salaries  and  ojther  claim$, 
by  the  department  of  finance;"  (2)  section  886,  which  provides,  in 
substance,  that  public  moneys  apportioned  to  a  city  by  the.  state,  ^nd, 
all  funds  raised  by  the  authprities  of  cities  for  ^cIiqoI  purposes,  "shall 
be  paid  into  thp  treasurer. of  3ucli'city  and  shall  be  credited  to  the 

^=9For  other  casea  see  tame  topic  A  KEY-NUMBEB  Itt  im  Key-Mumbeced  DigastB  AiddMtefl' 
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boj^rd  of  education/'  and  that  such  fund  shall  be  disbursed  only  by  the 
authority  of  the  board  of  education  upon  written  orders  drawn,  upon 
the  city  treasurer,  to  be  signed  by  the  superintendent  and  secretary  of 
the  board  of  education,  or  as  the  board  may  direct,  and  that  said  money 
shall  not  be  paid  except  upon  the  audit  of  the  board  of  education,  and 
(3)  section  490  of  the  Education  Law,  which  provides  that  the  commis- 
sioner of  education  shall  apportion  the  legislative  appropriation  for 
the  ccHxunoii  schools  "and  all  moneys  so  apportioned  shall  be  applied 
exclusively  to  the  payment  of  teachers'  salaries." 

[1]  The  question  whether  section  1102  of  the  Charter  survives  the 
amendment  referred  to  has  been  ably  argued  upon  both  sides,  leaving 
nothing  of  moment  which  can  be  said  for  or  against  it.  THe  question 
thus  raised  is  an  important  one'to  the  educational  system  of  the  state. 
For  these  reasons,  and  in  order  that  the  comihissioner  may  not  be  em- 
barrassed by  a  conflit^t  in  the  statutes,  we  determine  that  these  funds 
cannot  be  paid  into  the  general  fund  and  used  to  decrease  general  taxa- 
tion, and  therefore  the  appellants  have  no  real  grievance.- 

It  is  unnecessary,  in  view  of  the  able  and  satisfactory  opinion  of  Mr. 
Justice  Rudd  at  Special  Term,  105  Misc.  Rep.  685,  174  N,  Y.  Supp. 
45,  and  of  People  ex  rel.  Board  of  Education  v.  Finley,  211  N.  Y.  51, 
105  N.  E.  109,  and  Bullock  v.  Cooley,  225  N,  Y.  566.  132  N,  E.  630, 
decided  by  the  Court  of  Appeals  February  25,  1919,  to  further  consider 
whether  or  not  the  commissioner  has  the  power  to  entertain  the  inquiry 
which  he  instituted.  If  the  commissioner  in  anycase  has  power  to  act, 
he  canrtot  go  far  without  determining  what  is  the  law  applicable  to  the 
facts  before  him,  and,  if  there  are  statutes  apparently  inconsistent, 
he  must  reconcile  them,  or  determine  which  is  the  law,  for  a  repealed 
statute  is  not  the  law.  He  is  to  follow  the  law  upon  the  subject  before 
him  and  in  many  cases  mqst  d^terminp  whether  or  not  a  new  statute 
repeals  an  old  one. 

[2]  We  must  assume  that  the  commissioner  will  keep  well  within 
his  l^al  authority.  We  are  not  called  upon  to  determine  now  whether 
his  d^ision  in  the  p^irticular  matter  is  or  is  not  conclusive. ,  The  order 
appealed  from  shopld  be  affirmed. 

Order  affirii^ed,  with  $10  cqsts  and  (disbursements.    All  concur^ 


(187  App.  DlY.  4A9) 

BOND  ftr  MORTGAGES  GUARANTEE  Ca  T.  UPLAND  R]DALTX  GO.  et  ^. 

(Supreme  Court,  Appellate  Division,  First  Departjaent    May  2, 1$190 

1.  MORTQAOBS  ^=9434 — ^FOBEQLOSURB — PaATT. 

In  an  action, to  foreclose  a  mortgage,  a  broker,  who  claimed  a  commis- 
sion out  of  a  transaction  from  which  the  mortgage  arose,  was  properly 
made  a  party,  where  the  amount  due  under  the  mortgage  was  fn  ques- 
tion, and  Bach  amount  depended  upon,  whether;  of  moneys  in  the  JuumIs 
of  the  plaintiff,  the  brpker  wua  entitled  t^,  payment  of  part  thereof  m  sat- 
isfaction of  his  claim,  although  he  made  no  claim  of  any  lien  in  the  mort- 
gaged premises,  and  the  amount  oJP  his  recovery  upon  his  oounterclalm 
trould  not  in  any  way  diminish  the  sum  to  which  the  plaintiff  wasr  en- 
titled. 

#s»For  otlMT  casM  Me  Mmetopki  aKBT-4nnilBBR  Un-tiU  IC«7-Niimberea  UlgmtMA  IndeXM 
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2.  COSTIUOTS  ^S»ld2— OONSTSUCTION. 

A  contract  wherein  a  guarantor  of  a  mortgage  agreed  to  take  over  the 
mortgage  held  to  contemplate  that  snch  guarantor  would  secure  releases 
of  certain  parts  of  the  mortgaged  land  wliich  had  been  sold,  although 
the  agreement  contained  no  covenant  on  the  part  of  the  guarantor  to 
do  80. 

3.  CoNTBAora  «=»187(2)— Eights  of  Tman  Pebbons. 

Where  an  owner  of  land  sold  portions  of  it,  and  entered  into  a  contract 
with  a  guarantor  of  a  mortgage  on  the  land,  which  ''authorized"  a  tldid 
party,  with  whom  the  money  received  from  the  sale  of  lands  was  depos- 
ited, to  pay  certain  brokerage  daims  owing  by  the  owner  of  the  land, 
such  authorization  was  equivalent  to  a  contract  directing  the  pigment  of 
the  brokerage  claim,  and  was  an  obligation  which  the  broker  himself 
might  i^nforce,  without  any  special  authorization  from  his  debtor. 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  the  Bond  &  Mor^ge  Guarantee  Company  against  the 
Upland  Realty  Company  and  otfiers,  impleaded  with  Clarence  A. 
Sparks  and  otiiiers.  From  so  much  of  a  judgment  ag  dismissed  his 
counterclaim,  Clarence  A.  Sparks  appeals.  Reversed,  and  judgment 
directed  for  defendant  Sparks. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Greene,  Huird  &  Stowell,  of  New  York  City  (Richard  T.  Greene, 
of  New  York  City,  of  counsel,  and  Daniel  S.  Murphy,  of  New  York 
City,  on  the  brief),  for  appellant 

Harold  Swain,  of  New  York  City  (Harold  Swain  and  Benjamin  G. 
Bain,  both  of  New  York  City,  of  counsel),  for  respondent  plaintiff. 

Hamilton  C.  Rickaby,  of  New  York  Ci^,  for  respondent  Title  Guar- 
antee &  Trust  Co. 

SMITH,  J.  The  action  is  brought  to  foreclose  a  mortgage.  The 
mortgage  was  originally  given  by  the  Upland  Realty  Company,  and 
was  to  secure  the  sum  of  $190,000.  This  mortgage  the  plaintiff*  had 
guaranteed.  At  the  time  of  the  contract  in  question  the  mortgage  was 
owned  by  the  Mutual  Life  Insurance  Company.  Pktrick  Ryan  was  the 
president  of  the  Upland  Realty  Company.  While  this  mortgage  was  a 
lien  for  the  full  amount  upon  the  land,  Patrick  Ryan  conducted  an  auc- 
tion sale,  upon  which  he  sold  about  two-thirds  of  the  land.  The  land 
was  sold  without  any  agreement  on  the  part  of  the  Mutual  Life  In- 
surance Company  to  give  releases  therefor.  Upon  the  auction  sale, 
the  provisions  were  in  substance  that  about  One-third  should  be  paid  in 
cash  and  the  balance  by  mortgage  at  5  per  cent.,  upon  the  land  sold. 
After  having  made  these  sales,  Ryan  went  to  the  Mutual  Life  Insur- 
ance Company  and  tried  to  get  their  releases.  ■  They  refused,  however, 
to  give  the  releases,  except  upon  the  full  payment  of  the  mortgage  or 
full  security.  Ryan  then  went  to  the  plaintiff  to  endeavpr  .to  make 
some  arrangement  with  it  by  which  the  plaintiff  should  take  over  this 
blanket  mortgage  and  give  the  releases  upon  the  property  sold  at  auc- 
tion. 

Upon  the  9th  day  of  August,  1915,  an  agreement  Syas  entered  into 
between  Patrick  Ryan,  party  of  the  first  part,  and  the  plaintiff,  party 
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of  the  second  part.    It  recited  this  mortgajg^e  as  held  by  the  Mtittial  • 
Life  Insurance  Company.    It  treated  the  auction  sales,  and  proceeded ; " 

''Whereas,  in  order  to  consommate  audi  sales,  It  is  necessary  to  obtain  re- 
leases from  the  Mutual  life  Insurance  Ck>mpany  of  the  lots  so  to  be  con- 
Yeyed,  and  itia  also  necessazy  to  pay  up  certain  taxes  and  other  Uensagainst 
the  property;  and 

"Whereas,  the  payment  of  the  mortgage  held  by  the  Mutual  Life  Insurance  . 
Company  is  guaranteed  by  the  Bond  A  Mortgage  Guarantee  <3ompany ;  and 

"Whereas,  the  Mutual  life  Insurance  Company  te  unwllUng  to  release  aald 
lota,  tmiem  the  payment  of  thb  indebtednesd  due  it  shaU  be  secured  to  U^ 
satlsf action ;  and 

"Whereas,  the  said  Patrick  Ryan  is  interested  in  said  Upland  Realty  Com- 
pany as  the  principal  stockholder  thereof,  and  it  is  to  his  Interest  that  the 
sales  made  at  auction  shall  be  fuller  consummated;  and 
'  ''Wbereaa,  he  to  nnable  to  either  pay  off  in  full  the  mortgage  held  by  the 
Mutual  Life  Insurance  Company  or  to  give  it  other  security  saUsfactory  with- 
out the  help  of  the  Bond  <&  Mortgage  Guarantee  Company,  and  has  requested 
the  Bond  &  Mortgage  Guarantee  Company  to  make  such  arrangements  that 
the  premises  sold  te  purchasers  at  auction  may  be  conveyed  to  them,  as  pro- 
Tided  m  the  terms  of  sale" 

It  was  thereupon  agreed  that  the  Upland  Realty  Company .  should 
assign  to  the  platintiff  all  bonds  and  mortgages  received  |or  the  pur- 
chase at  the.  auction  sale>  and  said  Ryan  guaranteed  the  payment  of 
said  bonds  and  mortgages^  as.  well  as  the.  balance  unpaid  on  the  exist- 
ing bond  aad  mortgage,  and  said  Ryan  agreed  to  and  did  assign  to  the 
plaintiff  all  his  interest  in  the  capital  stock  of  the  Patrick  Ryan  Con- 
struction Company,  of  which  he  was  substantially  the  sole  owner,  ex- 
cept, however,  to  a  certain  mortgage  existing  thereupon,,  and  said 
Ryan  agreed  to  deliver  to  the  plaintiff  a  mortgage  for  $75,000  upon 
certain  land  in  the  town  of  Southeast,  county  of  Putnam,  which  land, 
however,  .was  already  subject  to  a  mortgage  of  $75,000,  and  it  was 
provi^ded  that,  said  bond  and  mortgage  should  be  held  as  collateral  to 
the  obligations  of  the  Upland  Realty  Company,  and  said  Ryan  agreed 
to  transfer  to  the  plaintiff  a  certain  award  for  opening  West  172d 
street,  amounting  to  about  $15,000,  and  further  agreed  that  he,  the 
Upland. Realty  Company,  the  corporation  owning  the  land  upon  which 
tic  supplementAl  mortgage  was  given,  and  the  Construction  Corpora- 
tion, in  which  the  stock  was  delivered,  would  execute  any  instruments, 
that  mflight  be  required  to  carry  out  the  agreement 

The  agreement  further  provided : 

'  ^t  Is  'fhrther  ttgrsed  that  all  svms  paid  'by  the  purcdiasere  ot  any  of  the, 
lots  heee&iibefore  mehtlctned,  and  the  proceeds  of  said  award  shall  be  paid  to 
(be  Title  Guarantee  &  Trust  Company,  and  said  Title  Guarantee  &  Trust 
Ck)mpany  is,  authorized  to  apply  the  same  to  the  payment  of  taxes  and  assess-' 
ments,'tne'aixction^r*s  adverttein^  fees," the  brokerage  and  attorney^  dsuatsesr 
Inclnding  the  dxarg^  of  Title -QuaraiitM  &  Trust  Company  for  makiqg  kxan, 
hMOln^ioUdiea  of  title  insaraace  to  purchasers,  and  to  payment  to  the  Bond 
4t  Mortgage  Guarantee  Company  of  its  premiums  for,  guaranteeing  payment 
of  the  principal  and  interest  of  the  existing  mortgage*  and  principal  and  In- 
terest of  the  purchase  money  mortgages  taken  from  pnrehasers  at  the  auction 
sale.  '!t?he  i^remiumJEor  guaraateetnip'sndL  mortjgagee  to  maturity  is  to  be 
deducted  ifoitbwitk 

"Th&  rate  of  interest  named  in  the  bond  accpmxmoytng  the  purchase  money 
mortgages  hereinbefore  mentioned,  Is  five  per  cent.  J)er  annum.  Qut  ol  the 
sums  paid  ta  Tit4e  Guarantee  &  Trust  Company  &ere  la  to  be  dedUeted  forth^ 
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with  an  aDoount  fiiiffident  to  make  up  to  ^  per  cent  the  rate  of  interest,  on 
said  new  bonds  and  mortgages  to  maturity  and  upon  the  balance  of  the  in- 
debtedness secured  by  the  existing  bond  and  mortage  for  the  farther  tern 
of  three  years." 

The  defendant  Sparks  was  the  broker  for  Ryan.  He  endeavored' 
to  raise  some  money  for  him,  in  which  he  performed  his  contract; 
but  Ryan  failed  to  carry  out  the  agreement  that  he  had  made.  He  en- 
deavored to  procure  additional  coTUteral  security  for  the  balance  due 
upon  a  certain  mortgage.  The  exact  services  which  he  -rendered  are 
not  material,  and  it  is  conceded  that  the  amount  claimed  was  the  fair  • 
value  of  these  services,  and  that  Ryan  was  indebted  to  Sparks  for 
this  amount,  and  that  these  were  the  brokerage  fees  mentioned  in  the. 
contract  which  the  Title  Guarantee  &  Trust  Company  was  authomed 
to  pay  out  of  the  receipts  from  the  auction  sale  of  these  lots.  In  pur-' 
suance  of  this  contract,  the  proceeds  from  the  sale  of  these  lots  were 
delivered  to  the  Title  Guarantee  &  Trust  Company  and  were  paid 
upon  the  several  items  of  indebtedness  mentioned  in  the  contraet  afore- 
said, except  the  item  of  the  brokerage  due  to  Sparks,  and,  after  full 
payment  of  these  various  items,  certain  moneys  wfcre  passed  over  to 
the  plaintiiff  to  apply  upon  the  principal  of  this  bond  and  mortgage. 
This  amounted  to  the  sum  of  $4,874.54.  Out  of  these  moneys  there 
was  also  paid  the  principal  and  interest  upon  the  Jackson  mortgage  to 
the  amount  of  $7,663.54.  This  Jackson  mortgage  was  upon  property: 
not  covered  by  the  mortgage  which  was  held  by  the  Mutual  Life  In- 
surance Company,  and  which  was  subsequently  purchased  by  this  plain- 
tiff;  but  it  covered  lots  that  had  been  sold  at  auction.  The  amount 
due  thereon  did  not  come  within  any  of  the  provisions  of  the  agreement 
between  Ryan  and  the  plaintiff;  but  the  mortgage  was  paid,  and  cer- 
tain, moneys  were  received  from  the  purchaser  of  these  lots,  and  cer- 
tain mortgages  were  received,  so  that  the  moneys  and  the  mort^ges 
received  upon  these  lots,  over  and  above  the  amount  of  this  Jackson 
mortgage,  may  be  deemed  to  have  been  applied  t6  the  mortgage  which 
the  jMaintiff  holds. 

[1]  While  this  was  an  action  to  foreclose  a  mortgage,  the  defend- 
ant Sparks  makes  no  claim  of  any  lien  in  the  mortgaged  premises,  and 
the  amount  of  his  recovery  upon  the  counterclaim  would  not  in  any 
way  diminish  the  sum  to  which  the  plaintiff  is  entitled.  Nevertheless, 
no  objection  was  made  to  the  consideration  of  his  counterclaim  in  this 
case,  and,  moreover,  inasmuch  as  the  amount  due  upon  diat  mcMrtgpge 
is  in  question,  and  that  amount  depends  upon  whether,  of  th*^  mon- 
eys. Sparks  is  entitled  to  payment  of  a  part  thereof  in  satisfaction  of 
his  claim,  he  was  properly  made  a  party,  and  his  claim  may  be  con- 
sidered as  properly  before  the  court  for  adjudication. 

[2,  3]  It  will  be  noticed  that  in  this  agreement  there  is  no  covenant 
on  the  part  of  this  plaintiff  that  it  would  secure  the  release  of  any  of 
these  lots  sold  at  the  auction  sale,  nor  is  there  any  a^eement  that  any 
of  the  proceeds  of  these  lots  shall  be  paid  to  the  plamtilf  in  reduction 
of  the  amount  due  upon  the  mortgage.  It  is  contended,  therefore^  by 
the  plaintiff,  that  the  plaintiff  was  free  to  refuse  to  secure  the  release 
of  any  of  tlies«  iote«  or,  if  it  secured  the  release  of  any  of  these  lots, 
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it  might  da  so.  upontenns  within  its  discretion,  and  therefore  might 
exact  that  all  the  rrioneys  received  by. the  Title  Guarantee  &  Trust 
Company  under  the  agreement,  from  the  sale  of  these,  lots  shouW  be 
paid  directly  to  the  plaintiff  upon  any  indebtedness  which  it  might 
have.  This  construction,,  however,  is  to  my  mind  too  technical.  The 
plaintiff  was  receiving  additional  security  for  its  liability.  It  cannot 
be  assumed  that  additional  security  was  given  without  any  obligation, 
assumed  by  the  plaintiff  in  consideration  thereof.  The  fair  impor^  oi 
the  agreement,  as  shown  by  the  recitals,  was  that  the  plaintiff  should 
secure  the  releases  of  these  lot^  and  that  was  in  fact  the^primary  pur- 
pose of  the  agreement  as  shown  by  these  recitals,  .  tit  may  further  be 
fairly  implied  that,  after  payment  of  these  specific  siims,  any  balance 
remaining  due  should  be  paid  to  the  plaintiff  to  be.  appUed  upon  the 
mortgage.  At  the  time  of  the  making  of  this  agreement  the  plaintiff 
was  not  the  owner  of  the  mortgage.  It  was  simply  a  guarantor ;  but, 
nevertheless,  its  interests  were  in  accord  with  those  of  the  owners, 
and  it  was  evidently  ii>  contempJatipn.  o^  the  parties  that  the  plaintiff 
should  take  the  mortgage  from  the  MYitual  Life  Insurance  Company 
and  carry  out  the  covenants,  express  and  implied,  m  the  plaintiff's 
agreement  with  Ryan.  .      ■ 

In  line  with  this  interpretation  of  the  contract,  the  plaintiff  claims 
that  the  Titfe  Guarantee  &  Trust* Company  was  onfy^  authorized  to 
pay  this  brokerage  claim  and  was  not  directed  to  pay  it,  and  that  there- 
fore no  right  of  actibn  accrued  to  the'  dcfcndahat*  Sparks  to  enforce  this 
claim  either  against  the  Title  Guarantee  &  Trust  Company  or  the  plain- 
tiff, to  which  the  Title  Guarantee  &  Trust  Company  paid  the  balance 
of  these  moneys.  I  cannot  interpret  the  contraxrt;  however,  as  .is  thus 
claimed.  For  aught  that  appears,  the  Title  Guarantee  &  Trust  Com-^ 
pany  was  a  third  partyi  umhterested  iri  this  transaction,  a  hierc  de- 
positary of  these  moneys  received  from  the  sale  of  these  lands  at  auc- 
tion. As  a  mere  depositary^-  it  was  given  no  discretion  as  to  whether 
or  not  these  different  claims  should  be  paid,  and  a  contract  between 
the  owner  of  the  premises  liable  for  all  of  these  claims  and  the  mort- 
gagee, authorizing  this  mere  dftpetsitary  tq  pay  these  claims,,  is  in  my 
judgment;  equivalent  to  a  contract  directing  their  payment^  This  plain- 
tiff for  a  lawful- consideration. had  given  authority  to  the  Title  Quar-, 
antee  &  Trust  Coaopany  to  pay  the  claim  of  this  Ibroker.  •  It  now  seeks,. 
in  violation  of  its  contract^  to  withdraw  that  authorization  and  appro- . 
priate  the  money  itself.  Upon  the.  argument  counsel  for  the  plaintiff, 
conceded  that,  if  the  Title  Guarantee  &  Trust  Company  should  pay 
this  brokerage  claim,  the.  plaintiff  could  not  coipplain,,  aivd  such  con- 
cession clearJiy  st^d  the  rights  Qf  the  parties.  After  that  aiuthoriza-- 
tion  given,  upon  consid^ratic»i  I  c^n  ^d  no  warrant  qf^  law  for  the- 
plaintiff  to  use  it^  influence  Mfitjbi  this  depositary  to  induce.it  to  refuse, 
to  perform  the  acts  which,- it  was  authorised  to  perform  and  to  with- 
draw the  9Mthorization>  which>  -as  before  stated,  was i  given  upon  a 
valkircohsidi3r;at{iop»tot>p<iy  a,  debt  which  Ryan  was  lawfully  owing  to 
this  broker..  Ryain  might  lawfuUy  demand  that  the  Title  Guarantee 
&  Trust  Company»payi:tbe  debt  tha(t  it  was  authorize  to  pay,. that  he. 
ntight  be  relieved  from  this  liability,  to  which  he  would  still  be  suK 
176N.t.S.— 2  '    * 
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ject  if  this  daim  be  not  paid  out  of  the  mdneys  thus  received  by  the 
Title  Guarantee  &  Trtist  Company.  The  claim  of  the  defendant 
Sparks  rests,  not  upon  any  lien,  but  purely  upon  a  contract  made  m 
his  behalf  for  the  payment  of  these  moneys  out  of  this  fund.  He  has 
obtained  an  authorization  from  Ryan  to  dematid  this  fund  from  the 
Title  Guarantee  &  Trust  Company;  but  such  authorization  was  not 
necessary^  as  the  contract,  having  been  made  for  his  benefit  by  one 
who  was  in  privity  with  him  by  reason  of  liability  to  him  for  his  serv- 
ices rendered,  may  be  enforced  by  him  without  an  assfgnment,  or 
without  any  special  authorisation  from  his  debtor. 

The  Judgment,  therefore,  so  far  as  appealed  from,  shottM  be  re- 
versed, with  costs,  and  judgment  directed  for  the  defendant  Sparks. 

Settle  order  on  notice.    All  concur. 


C0HE3N  V.  GOLDBERG  et  aL 

(Supreme  Court,  AppeUate  Ternj,. First  Department    May  13,  1919.) 

Appeal  and  Ebbob  ^=s>999{1) — Review— Vebdict—QukIWON  op  PaOT. 

Verdict  of  Jui^r  upon  question  of  fact  is  final,  uiUess  iigfi;i]^9t  weight  of 
the  evidence*  or  the  result  of  hia^,  prejudice^  or  passion,  or  miaeonceptiou 
of  the  evidence. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Lena  Cohen  against  Adolph  G.  Goldberg  and  another. 
From  the  judgment  rendered,  defendants  appeal.  Affirmed,  as  friod- 
ified. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

'  Solomon  S;  Leff,  of  New  York  City,  for  appellants. 
Charles  Eno,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  errors  urged  for  a  reversal  of  this  judgment 
are  withput  sufficient  merit  to  warrant  such  a  result.  Nothing  but  a 
question  of  fact  was  presented,  and  the  verdict  of  the  jury  upon  a 
question  of  fact  is  final,  unless  It  is  against  the  weight  of  the  evidence, 
or  there  is  proof  that  it  is  the  result  of  bias,  prejudice;  or  passion,  or 
misconception  of  th^  evidence,  and  nothing  of  the  kind  appears  in  this 
record. 

The  record  shows,  however,  that  the  defendants  should  have  been* 
allowed  the  sum  of  $41.70,  the  value  of  the  15  shirt  waists  sent  to 
the  plaintiff  to  bfe'  repaired;  and  virhich  were  not  returned  to'  the  de- 
fendant. In  the  defendant's  bill  of  particulars  claftnis  nfcidfe  for  17 
waists  not  retunted,  but  the  computation  is  not  in  accord  With  the  tfes-' 
timony,  arid  only  15  appear  to  be  the  number  retained  by  the  plaintiff* 

Judgment  modified,  by  reducing  the  aimount  of  the  recovery  to  the^ 
sum  of  $137.42;  with  apprbprifete  costs  in  the  court  below,  and,  as  so- 
modified,  affirmed;  with  |$15  c^Dsts  to  the  respondent.         .     '  ' 

C=>i^or  other  cases  see  same  topic  &  KfiT-NtJMBBR  in  all  Key-Nuinbered  Directs  i(  Ind«lM 
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GARRISON  V.  BARRETT. 
(Saiprane  Court,  Aiqp^lkite  Teatm,  Firirt^  Dc^rtnwnt    May  IS,  1919.) 

JUDGHKRT    ^S9l50 — OPENIWO    DEPATJLTr— APBIDAVIT — FOBMS    AND    REQUISITES. 

Where  defendant's  motion  to  open  a  def anit  was  supported  by  bis  alH- 
davit,  showing  tliat  his  attomeys  are  the  only  pevBoiw  who  have  any 
personal  knowledge  of  the  facts,  and  an  attorney's  affidavit  showing  the 
,  defense,  and  what  defendant  expected  to  prove,  the  recjulrenients  nec- 
essary to  open  a  default  were  sufllclently  complied  with;  the  giving  of 
names  of  witnesses  to  prove  the  defense  not  being  necessary. 

Appeal  from  Muaicipal  Court,  Borou^  of  Manhattan,  Fifth  Dis- 
trict , 

Action  by  Comdius  M*  Garrison  against  William  M.  Bsurett.  From 
an  order  of  the  Municipal  Qaarti  denying  a  motion  to  dpen  default 
judgment,  defendant  appeals..  Reversed,  judgment  vacated,  default 
opened,  and  anew  trial. ordered.  t 

Argued  April  term,  1919,  before  .GUY,.  WHIT AKER,..  and 
FINCH,  JJ. 

George  W.  Smyth,  of  New  York  Citx  (John  J.  Monahan,  of  counsel), 
for  appellant.  ^  / 

Albert  Woodruflf  Gray,  of  New  York  Qty,  for  respondent. 


FINCH,  J.  This  is  an  appeal  from  an  order  denying  the  defendant's 
motion  to  open  his  default.  No  affidavits  vwere  submitted  in  op- 
position to  the  motion,  and  defendant's  statements  as  to  the  facts  in 
the  case  are  undisputed.  This  action  had  been. placed  upon  the  reserve 
calendar  of  the  Municipal  Court.  The  plaintiff  sent  a  clerk  to  the 
office  of  the  defendant's  attorneys  with  a  stipulation,  the  intended  ef- 
fect of  which  was  to  restore  the  case  to  the  day  calendar  for  trial.  It 
appears  that  this  stipulation  was  defective,  in  that  it  faikd  to  fix  a  day 
for  the  trial,  and  it  was  agreed  between  thi$  iclerk.  and,  a  clerk  of  the 
defendant's  attomeysi  that,  the  plaintifi's '  attorney  should  cause  an 
order  to  be  entered  fixing  a  day  for  trial  and  serve  a  copy  upon. the 
attorney  for  the  defendant. 

Rule  9  of  the  Municipal  Court  Rules  provides  that  a  cause  on  fhe 
reserve  calendar  of  that  court  may  be  rtetored  to  the  trial  Calendar 
on  three  days'  notice  or  by  consent  of  the  parties  for  a  day  "to  be  fixed 
by  the  court."  This  requires  the  entry  of  an-  order.  Rule  33  of  that 
court  provides  that  where  both  parties  have  appeared  by  attorneys 
copies  of  all  pleadiiigsi  notices;  demands,  and  othnsr  papers  p  an  action 
which  are  required  to  be  filed  with  the  clerk  shall  be  served  upon  the 
attorney  jEor  the  adverse^rty.  With  notice  of  6Mg,  wdthinone  day  of 
the  date  of  such  filing.  No  copy  of  any  order  was  ever  .served  lipcm 
the  defendant'^  attorn^^  and  the  first  .be  knew  of  any.  further  pro- 
ceedings taken  in  the  action  was  when  he  received  a  letter  f  rdm  plain- 
tiff's attorney  informing  him  that  a  judgn!letit  by  default  had  been 
taken.  It  alao  appeared  that  the  case  had  been,  adjofurned  from  £>e- 
cember  12tb  to  December  16th,  pn  which-  last  day  an  taqucst  was  tak- 
en.   Upon  the  mention  to  open  the.  defatilt  an  affidavit  of  merits  was 

«B3»7or  jpt]i«r^o<ji«i  M9  wme  tosU  ft  K9T*NU¥BB;R  la  ftU  I^r-Mumb«redBlcc8t»4  Imlcvgs 
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filed,  and  a  statement  of  the  defense  that  the  defendant  proposed  to 
maintain  at  the  trial.  .     '     •    '  ' 

Respondent  contends  that;  the  affidavit  setting  forth  the  facts  in 
support  of  the  motion  is  made  by  the  attorney,  and  that  the  statements 
therein  contained  are  hearsay.  This  contention  overlooks  the  fact 
that  the  defendant  has  made  an  affidavit  that  the  attorneys  for  the  de- 
fendant are  the  only  persons  connected  with  the  defendant  company 
who  have  any  personal  knowledge  of  the  facts.  Then  follows  the  af- 
fidavit of  the  attorney  showing  the  defense,  and  the  facts  which  the 
defendant  expects  to  prove  to  sustain  that  defense.  In  other  words, 
it  clearly  appears  that  the  defendant  has  fully  <x>mplied  with  the  re- 
quirements necessary  to  open  his  default.  It  is  true  that  the  names  of 
its  witnesses  are  not  given  to  prove  his  defense,  but  thi3  tlie  defend- 
ant under  the  circumstances  shown  in  this  record  is  hot  required  to  do. 

It  follows  that  the  order  should  be  reversed,  the  jtidgment  vacated, 
the  default  opened,  and  a  new  trial  ordered,  with  $10  costs  to  the  ap- 
pellant to  abide  the*  event  •  All  concur. 


APPBLMAN  V.  SHAPIRO. 
(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1919.) 

1.  CouETS  €=»189(8)— Municipal  Coubtb— Ohanoe  of  Vinuk— IUsidencb  of 

Defbndant.  w 

Where  an  order  denying  change  of  venue  recites  notiee  of  motion  and 
refers  to  affidavits  used  on  behalf  of  defendant,  and  that  plaintiff  appear- 
ed in  opposition,  and  the  affidavits  showed  plaintiff  a  resident  of  the 
county  of  Kings,  and  the  defendant  of  the  Second  district,  borough  of  the 
Bronx,  while  the  action  was  bronght  in  the  Second  district,  borough  of 
Manhattan,  it  was. error  to  deny  change  of  venue. 

2.  APPEix  AND   £4BBOB    <8=s>843(2) — Bbview-tBjsvkbsal— UzriTEOEsaABY   Mat- 

ters. 

Where  a  case  must  be  reversed  for  failure  to  grant  defendant  a  change 
Of  venue  the  ai^eal  from  the  Judgment  will  not  be  reviewed.' 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action. by  Isaac  Appelman  against  Charles  Shapiro.  From  a  judg- 
ment and  order  for  plaintiff,  defendant  appeals.  Reversed,  new  trial 
granted,  and  place  of  trial  removed  to  Second  district,  borough 'Of  the 
Bronx. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Willoughby  B.  Dobbs,  of  New  York  City  (Sidney  S.  Lcvine,  of  New 
York  City,  of  counsel),  for  appellant. 
•   Marcus  A.  Sherman,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1]  The  defendant  appeals  from  a  judgment  en- 
tered in  favor  of  the  plaintiff,  and  brings  up  for  review  an  oi^er  which 
denied  his  motion  to  move  the  trial  of  the  action  to  the  proper  dis*- 
trict.'   The  affidavits  upon  which  the  clairii  is  based  cleai'ly  show  that 
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^e  pteuKtiff  resided' in  thejoottnty  of  Kuags;  and  Aat  .the  defibidaot  re- 
sides in  the  Sec^mddistirict,  boroUgh  of  the  Brojvi;  while  the  aotibn  was 
brought  in  the  Second  district,  borough  of  Manhattan.  No  opposing 
affidavits  were  filed,  and  the  plaintiff  dainfe  th&t  the  motioa  was  grant- 
ed by  default.  ...The  record  doea  not  sustain  this  cdntentiony  however. 
The  order  recites  the  notice  of  motJOTj  r^f^rs  to  the  affidavits  used  on 
behalf  of  the  Pendant,  and  that  plaintifE  appeared  and  o|>poBed.it, 
and  denies  the  danjei  ' 

[2]  *Tbe itnotion  fihould.have:beengarantedv«and:the.cas^  eefikovod  to 
the  jl^oper  district.  This,  ^sptisttion  piwventsitfae  examinatite  of  the 
a{>peal  fn&nv  the.rjUdgmfint.:  ?    ,/   • 

jfiidfiiaent' andorder reveracd,  new  briat  granted;  wlth^ $30> costs  to 
appellant  to  abide  the  event,  and  place  of  Isial- removed  to.  Second  di$^ 
trict^  boibt^iol  the-BTdnx.    i   .  :        r    . 


•  .     .  .       l^BST||;Ret,a}..TKFBB:^£B.     j    : 

•  fl^preme  Ck)tirt,  Appellate  Term]  Tnttt  iHeptJtttntsnt  -Vay  18;  1019.) 

i.  Lanulobd  and  Tenant  ^=»301(l)h^AcTi6i^  to  Dispossess — NECEssrrr  op 
'  PossESSio:^. '  .  .  '       ' 

'  Poesesftida  by  thd  ttiDant  wIme  f h^  i^rooeedtng  la  inatitoted  Is  BeeoBsavy 
lii>0cdwto  slv^'lliei  co!^  j^irisdictioDjOl/a  aciJ^marj  procBedlng  to  dis- 
possess the  defendant  as  holdover  tenant.  . 

Z>  I^Nl>i.QBD'AKU,T¥:X^NT'f^^l(l>-7FaO^SEP(UirGUi  TO.DlSPO0S]i;SS — PoSSEBt^ON 

BY  Tenant.     .  .       ' 

Whei'e  a  hoWovep  tenant  had  tritixted  o^erlii's  stock  bf  ^bdds  tof  his  cori- 
templated  son-in-law,  and  tenant's  daughter  continued  working  in  the 
store,  and  the  business  was  carrled-wi^ui  before,  held,  that  the  son-in-law 
was  simply  acting  as  agent  of  the  tenant  In  carrying  on  the  business,  and 
the  tenant  had  not  divested  ^Imself.of  pqssfsslon,  and  that  his  possession 
was  sufficient  to  suppoit  summary  proceeding  to  dispossess  him. 
t.»;:  '.:'"''  /  *   •    .   ■        I    •       ^       •:    ;  '. 

^?S^l  ixp!^  Mffflicip^  Court,  Borpugb  o4  Manhattan,  Sey^th  Dis- 
trict. ^   ■    *   '  •.:.••..•••/'.      '  '  .  •        .  '    ,  ' 

Actioir  bX'Gtace  Fi.  Lessttiriand  others/kuidtordsy  against  ^Samuel 
Ferber,'  terijint,  in  summary  proceediVi^s  to  dispossess.    From  a  final 
order"  dismissing  plaintiffs'  petition  after  trial/ the  plaintiffs  appeal. 
Or^er  reversed,.  «^»d;  ^application  for  order  (dispossessing  the.  tenant, 
granted.  i      . 

Argued  Apri* /ternv  1W9,  tefore  6UY,  WHITAKER,  and 
FINCH,  JJ.  ^        ^    _       .  ^,        .'.'".'•■' 

Geller,  Rolston  &:Horan,  of  New  Vork  City  (Harry  C.  Milierrand 
Frederfck  Geller,  both  of  New  York  'City,  of-  counsel);  for  appeMants. 

Nathan  D.  Stem,  of  New  York  City,  for  respondent 

PER  C.URIAIyl^  The  .tenant  was  m  p9s?jession  of  pren:^ises  on  up- 
per Broadway  aa  a  holdover  tenant  under  a  lease  exptiing  August  1, 
1918.  Thfe' larn(Hord»-l!>rought  proceedings  to  dispossess* the  tenant, 
claiming  he  was  holding  over. 

[J]  ^he^qnestiot*  litigated  wa^;as  to  w*idther  or  riot  the  tenant  was 
in  possession  of  the  premises  when  the  proceeding  was  instituted. 
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Tenant  claims  that  ke  gave  up  possesskmon^Augciit  1st 'and  moved 
out.  He  did  not  surrender  to  the  landlord  personally,  but  sold  the 
goods  which  were  in  the  store  at  the  time  to  his  contemplated  son-in- 
law,  and  gave  him  a  bill  of  sale.  Of  course,  possession  is  necessary 
in  order  to  give  the  court  jurisdiction  in  the  proceeding.  Warrin  v. 
Haverty,  149  App.  Div.  564, 133  N.  Y.  Supp.  959.  The  evidence  shows 
that  the  landlord  claimed  the  premises'  under  a  tax  sale  or  lease,  and 
that  one  Fein  claims  to  be  the  actual  owner  under  a  deed.  The  land* 
lord  contends  that  the  tenant  made  a  pretended  surrender  of  the  prem- 
ises to  his  contemplated  ^on^nrlaw  in  the  interest  of  Fein,  who  dainis 
to  own  the  fee ;  that  there  was  no  actual  surrender,  but  that  it  w^ 
a  scheme  in  order  to  get  Fein  in  possession  of  the  premises:  t  We  tlnnk 
the  record  indicates  tliat  that  is  the'iact 

[2]  The  court  is  of  the  opinion  the  record  discloses  that  the  tenant 
was  in  possession  of  the  prenaiaes.  He.had  not,  as  matter  of  fact,  di- 
vested himself  of  the  possession.  He  simply  turned  over  the  stock  to 
his  contemplated  son-in-law,"  and  tenant's  dkiighter  also  continued 
working  in  thef^stor€,  and  the  business  was  being,  tqarried  oa  in  the 
same  manner  as  before..  The,  son-;n-law  was  simply  acting  as  the  ag^t 
of  the  tenant  in  carrying  on  the  business.  The  whole 'transaction,  was 
a  plan  by  whidi  the:  tenant  could  stiH  continue  in  actual  possessicni,*  and 
was  in  the  interest  of  Fein,  who  claimed  a  right  in  the  premises- adverse 
to  the  landlords. 

The  order  is  reversed",  with  $30  costs,  and  the  landlords*  application 
for  an  order  disposse3siBg  the;  tenant  is. granted,  with  costs. . 


BAUM'v.  KELI/Y: 


(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1919.) 

1.  Bbokebs  ^=»8(2)— Keai.  Cbtatk  BadKxRi^^AcTXON  fob  GcmuiBSioK^Byi- 

DENCE — ElCPLOTHENT  BT  DEFENDANT.  ■  '  - 

hi  UDt  action  to  reoorer  en  ilgreed  broker's^  dommiasioB  for  pnootttiiig  a 
purchaser  foe  real  property,,  l>rought  against  tbe  husband '»£  ^e-  of  thb 
12  heirs  tihereto,  it  was  permissible  for  the  defendant  tQ  show,  as  bearing 
on  the  probability  of  his  having  employed  plaintiff,  that  the  property  was 
held  by  tlie  12  heirs,  th^  consent  of  all  of  whom  would'  bfe  necessary  to 
effect  the  sale.  .  . 

2.  BBOKKW  f&is^{!Sh-'^^M.l^BftAJ%:BB!0!kKI^^  :I>OI7- 

BLE  Agency.  •  '     - 

If  a  real  estate  broiler  has  been  ijhown  to  hay^  been  eipployed  by  the 
'       purchaser,  he*  cannot  subsequently  secuVe  a  oomVni salon  from  the  render 
regarding  the  sale  of  the  sanae  jpropefty  bj^  concealing  hifl  emtpl4>ymcnt  by 
purchaser  from  the  seller...  »    :      /     . ,  -  ^  ■     ,  r 

3.  Appeal  and  Sbsob  ^=»1048(6)— Habmless  Ebbob — Restbiction  of  Gboss- 

Examination.  -  ,  . ,  ,     ,  i 

^Vh€l*e  a  casfe'  rests  Ih  a  large  measure  on  the  oral  testln^ony'  pf  the 
plalniiff  alone,  which  is  denied  by  the  defendant,  thli  restriction  of  crbs^ 
examination  is  mona  prejudicial  than  where  reatinc;  alsb  upon  Ustimimjr  of 
other  witnesses. 

Appeal  from  Mnnicipkl  Couft,  Borough  of  Manhattan,  Seventh 
District,  i  .   1     : 
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Action' by  SamttH  C  Bsorn'o^hst/Jaibes -P.  Kdlyp  Ofroma  judgi 
raait  on  a  verdict  for  plaintiff ;  and  frfencnaii  order  denying  dcfendartrt 
motion. to  adf. asMi6  tfaeiodrdftt aiifl  .fbr  new  tHat|  defendant  a|ypeat^: 
Reversed, 'aiid' new '  tri^  btdered.       '.  ;/      ,  t,>  :     ' 

Argued  April  .iterm,'  1919,.  beforel  GUY,.  WHITAKER,  arid 
FINCH,  JJ.-  ■ ■;•■'■*.'•..     ';■■''  ' 

Henry  Frank  andf.  Milton  FranK.both  of  New  York'  tity  (John  J, 
Leary,  of  New  York  City,  ql^  counsel),  for  appellant. 

Myron  Sulzberger,  of  New  Yorl^  Oty  (Jsidor.  EnseUnan,  of  New 
"York  City;  of  counsel),'  for  respondent;*,'  ,      .    •    ., 

.  FINCH^  J.  iDbis  is  anactfen  to  recover  iui.  agreed  broker's  com- 
inission.for  procuring  a  purchaser  r^dy,  able,: and  , willing  to  buy  a 
piece  of  real  proper^.  The  f  ^c^s  .inaterial  to  a  4ecisaQii  may  be  briefly 
stated  as  fqllows;  ,Dc;fendaJj^,clid.riptqwi;i  any -portion  of  the  prppertjf, 
but  was  tbeljiusband  0/  dne,o;,.l2|helrs,.the;consent  of.allof  whona  it 
was  necessary  io! obtain  before  a  .sale  could  b^'eflEected,  The.  wife  of 
the  defendant,,  tmoh  the  sale  aa  propose^,,  wpuld  receive  at  most  only 
the  sum  of  $750. '  PlaintiflE  relies  upon  an  oral  agreement  ;witii  the 
defendant  to  accept  a. ippceheJow;fv|j4t  had  been,  asked  for  the  prop- 
erty,: arid  to- pay  the  plamtiii  $500  commission.^  Plaintiff  was  the  onlj^ 
witness  |n  his  qwri.  behalf,  and  his  testimony  was  flatly  denied  by  the 
defendant.'  -It  appeairs  without  contradiction  that  the  heirs  pf  this  es- 
tate had  been  bitterly. litigating  amqfg  themsely^ ;fpi;  years^  and  the 
two  executoj;s^were^flpt£^onistic.o^^^  th^  other/jthatthjeonewpuld 
refuse  to  act'oriih^'sole  ground .titot  the  othepwa^w^illiM^ito  tjo^act. 
It  appeal's  tbit  4jie  pf  oposed  sale  f  eH  through,  ,because  at  jeast  one  of 
the  heirs  refuse^  to  agree  to  the  sale, .^nd  bri  tl^e  same  day  the  plain-J 
tiff  wrote  a.  letter  addresa^d,  not  onjy  to  the  defendant, „but  to  tHc 
"estate  of  Edward  *P.  Rafteir,, deceased,  .demanding  a  commission  of 
$500."         .  ^.  :/'    '.   ";,;      -,./   '  i     •     r         .  :.  ; 

[1]  Under  the  circijimsIa^cQs  surrounding  the  ownership, of  this 
piece  of  property,  anfl  fht  fact,  that  the^oply  interest  that  tie.  defendant 
had  in  the  property. was  that  hi^.)^fe  would,  receive  the  sum  of  ap- 
proxjmately\$750  in  the  event  of  a  s^e.as  .proposed,,  the  probabijii^ 
ties  that  the  defendant  would  Bav^  undertaken  to  practicalhr  guarantee 
that  all'tlie  12. heirs  woi^lc^  sell  below  their  ^ing  price  and  nave  agreqi 
to  personally  pay  a,  coiiuwfswn.of  $50P  wjere  aecidedly  in  favor  of 
the  testimony  given  by  the  defendant  A?  ?  part  oi,the.(i.efendant'ia 
case,  therefore,  it  was  not  only  material  and  relevant,  but  decidedly 
important,  fcfx;  the  def.^n^f^nt.to.^howthat.the  tit^e,to  this,  property  was 
in  the  12  heirs  of  Edv^atr^  (i'-.Raft^r^  ^4  th^^ta^sale  coiid  not  be  ef- 
fected'without  the  consent  of  all  of  these  heir^,.  ^t,  the  timj^. when 
the  evidence,  the  e^tclusion  of  which  constitutes  error,  as  hereinafter 
pointed  out,  was  offered,  the  state  of  the  record  as  to  title  to  the  prop- 
erty and  the  consents  necessary  to  a  sale  was  as  follows: 

It  was  practically  conceded  that  Edward  P.  Rafter  had  at  some  time 
had  tide  in  fee  to  the  property,  but  the  learned  court  below  was  not 
satisfied  that  he  had  owned  it  at  the  time  of  his  death,  so  as  to  bring  it 
under  the  provisions  of  his  will.    There  had  been  offered  in  evidence 
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the  proposed' contract  cff  sale,  with.tbe  purchaser's  name- blank,  and 
with  the  sfslkr  givcnab  "Mary  R:  Thomson,  as  exeaitriX' of  the  last 
will  and  testament  of  .Edward  P.  Haftcr,  deceased."  The  defendant 
then  offered  in  evidence  the  will  of  Edward  P.  Rafter)  but  this  was 
objected  to  upon  the  groiUid  that  it  had  hot  been  shown /'that  Edward 
P.  Rafter  died  seized  of  the  property.  The  attorney  for  the  defend- 
ant then  offered  to  show  that  Edward  P.  Rafter  died  seized  of  the 
property,  so  as  (6  obviate  this  ground  of  objection  to  the  offer  of  the 
will,  but  this  offer  and  the.  offer  of  the  will  were  excluded.  Sub- 
sequent to  this  offer  of  the  will  the  record  showed  that  a  witness  for 
the  defense  testified  that  he  had  told  the  plaintiff  of  the  provisions  of 
the  will,  knowledge  of  which  had  been  denied  by  the  plaintiff. 

As, noted, 'the  'wrill'was  felevkrit,'  as  showing  who  had  ttie  power  of 
sale  o.fthe  property*  in' Question,  and  the  evidence  of  these^ facts,  as 
established  'by  the  provisions  of  the  will  itself^  wef'e  material  to  the 
defense.  Also,  in  cbrihiictian  with  ^  request  to  cTiargfe  submitted  on 
behalf  of  the  defendant,  the  court  in  colloquy  with  plaintiff^s  counsel 
stated  before  thri  jury  that  the're  was  no  proof  of  the  conditions'  of 
the  will  in  the  record.  In  aii  action  for  broker's  commission,  it  has 
been  held  relevant  and  itiaterial  for  the  defendant  to  show  that  he  had 
already  sold  the  property,  and  so  did  not  own  it  at  the  time  the  pur- 
dha^er  was  produced.  Goldsmith  V.  Cook  (Com.  pi.)  14  N.  Y.  Supp. 
878.  By  the  same  reasoning,  it  is  permissible  for  the  defendant  in 
the  qase  at  bar  to  show  that  the  property  was  held  by  the  12  heirs,  and 
that  the  consent  of  all  df  these  hdirs  would  be  necessary  to  effect  a 
sdle.-S^e  Hairv.Schiff,  179  App.  Olv.  699,  167  N.Y.  Suf>p:  362,. 

[2,3]  The  defehdint  was  also  not  permitted  to  cross-examine  the 
plaintiff  fully  for  the  purpose  of.  showing  whether  the  plaintiff  had 
been  employed  by  the  .purchaser  to  btiy  the  premises.  It  is  true  that  the 
defehdant  was  permitted  to  cross-examine  the  proposed  purchaser  for 
the  purpose  of  eliciting" this  information  from  him;  but  the  defendant 
had  the  ri^ht  also  to  l^ully  cross-examine  the  plaintiff  on  this  subject. 
Fultoh  Bank  v.  Stafford,  2  Wend.  483,  at  page  485.  If  a  real  estate 
broker  has  been' ^hown  to  have  been  employed  by  the  purchaser,  he 
cannot  subsequently  secure  a  cortitnission  from  the  seller,  regarding 
the  same  property,  by  concealing' his  employment  on  the  part  of  the 
purchaser,  from  the  seller.  Knauss  v.  Krueger  B.  Co.,  \42  N.  Y.  70, 
36  N.  E.  867» .  Also,  where,  th^  plaintiff's  case  rests  in  so  large  a 
measure  on^  the  oral  testimony  of  the  plaintiff  alone,  which  is  denied 
by  the  defendant,  restriction  of  proper  cross-examination  is  more  prej- 
udicial 

For  the  foregoing  reasons,  the  judgment  appealed  from  should  be 
reversed,  and  k  new'tHal  ordered,  with  $30  costs  to  appellant ^o, abide 
the  event.  .  All  concur. 
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,  $701^.  i^  :^U  y<  BIJIM  ei;  al..  ,    r.  / 

(Siipneme  0601^1;  Aw^kkLteT^vta^  filrM  iDepeptsMdt''  May  IB,  1019.) 
I«  Sales   <d=^lS^(4>-^Bttkft)p   ht   BkiXSBr^OFKSfk  to   ftifrmtiT— B£asonabi;x. 

Under  Personal  Property  Law,  f  130,  where  btywitf  wltblp  K).-daya  atteii 

,  gpo(ja  were^j:ecel^e^i  ^v.p  ^xo^lQC'Cf  breacU  *p<|  ofljened  to  j:etm'a,  it  .<?an- 

not  iJte  held  a*«  a  matter  qi  lawjlaajb  notice  .of  breajct  .wab,  xwi  giyei^  w^tli- 

,^     in  a.reasonab){e*tJn?je:,^      '  .•'••;    .ji    i .  .,     .      •:       •'  .  *-  •.    ^  • 

2.  Sales  ^=>124r—BiBACB.  bt  Sellsb— Ofsvb  W  JEIetukn — ^Wwn  J^^gbc^abY- 

Assertion  of  seller  that  he  would  not  take  goods  back  made  It  nn- 

.  necessary  ^or  buyers  to  ofter  to  i^^y^goo^  iWh^cb  .w^m  in>t  juBfOrj^b^r^ 

3..3ALE8  ^124r-B,BEAC3  Bt  SlXMER---6iT^B  TO  ito:UBN--^WHE»   NKCKSa^ifY^ 

If  sellers  asked  btiyers  to  try  to  sell  goods  on  ai^fbunt  of  sellers,  buyers, 
w^e  not  requfred'to  make  any  fopnal  ofter'  to  Vettitn  j^oodk  which  were 
nit  aB- ordered.       --^  •         ■...".:■.••  t 

Appeal  from  Municipal  Court,  Borougii  of  M^anhatta,;!,  Second  t)is*- 

trict.    ^  /  ,    ,  -'        ..  .J         i      '•'     ^-    •:/.'..-    . 

Action  bv  Max  Stone  and  another- against  Joseph- Beim  and  odrers. 
Judgment  tor  plamtiiifSf  ,and  defendants  appeal.  .Reversed^  and  nev|r 
trial  ordfereA       .  *      . 

Argued  April  teijm,  l,9i9,  ..before  GUY,  >VH;ITAK^,  and 
PINCH,  JJ.     .^       .    .  •  :  '.  , 

Goldstein  &  Goldstein,  of  Niew  York  City  (David  Goldstein,  and 
Josq>h  Jiirscfatii&il^'4>oth  oi  New  Yoirk  City^  of  coninsel)/  for  appein 
lants.  .  •     •  •      '  ' 

Isidor  Cohen,  of  New  York  City,  for  tcspondents. 

FINCHj  J.  "Che  defe^daiAtB  appeal  f rom  4  jittdgtnent  entered  t»poii' 
a  verdict  ditectieidr  in  favor  W' plaintiifs.-^i 'the  action  was  brought  t6 
iiecover  for  the  agreed  price  erf  mir<<hand)sib>sold  a«id  d^liverdd  to  the 
defendants,  consisting  of  110  dozen  ladies'  drawers.  The  answef  set 
up  that^thegbods  dilivered  were  not  in  ^cdotdince  with  the  goods 
ordered.  The  goods  were  deifvered  ta  the  defendants  on  October 
28,  1918.  On  November  6,  1918,  the  defendants  wrote  to  plaintiffs, 
asking  them  to  call  at  defendants'  place  of  business,  and^on  November 
7,  1918,  a  Mr.  Stone,  one  of  the  plaintiffs,  did  call,  and  a  conversation 
between  Stone  and.Breiter,  oneof'tbe  dfifendaaife,  took  place. 

Thp  parties  differ  as  to  what  .waj?  said  at  that  time,  .^tone's  version 
of  tne  conversation  is  that  Breiter  told  him  that  Tie  did  riot  know 
whether  He  Would  be  abl*  to  use  thfe  m^fthahdise,'but  leave  ft  here  jind 
I  will  let  y.9u  know  next.week/',  He  says„that;he  <ialled  the  next  week, 
and' Breitef  then  sa.{d,  "I,  can't  use  the  goods ;".  that  he  then  said  to 
Breiter,  "I  cannot  take  thejH' back,  because  thfey  were  made  purposely 
for  youv"-  Breher  testifies  that  at  the  tonversatiori  on  the  7th  of  No- 
vember he  told  Stone  that  the  goods  were  not  like  those  ordered'  and 
that'hfe^S^rbuld  i\6tf  acC^pt^  theiti  ;■  ihaf  StcAie  safd,7Y6u  Ipeep  them^and' 
try  ,to. $,ell ,tbem^"  .This  Brqiter  agreed'tp  dp,  but  claims  tlmt  hje  then 
tdld;Stone,  lAsubstdAce,  .th£^^  unless  lie  qould  sell  them  to  his  ousitomers 
he  would  not  pay  for  them.  •  -        .<      .  •. 

^.  ,..i..    I       ^.        ■  ■   ■■  1^—  -    ■-,     T-        .Tr,-.,  -     -<i  -  ,,,  •  ,  if 

^d»Fof  «tk«r>«ii^»««e;iMii«  1ioi>lc  4  KBir-m»IB&B;4]ii  aU  iQ»y^-Nanil)er«d  MgetrUi «  IttdtfXM 
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The  main  argument  urged  in  support  of  this  judgment  is  that  there 
was  no  oflfer  to  return  Hhi' giiodsj  rttadte  ^itTnn'*a<  reasonable  time  after 
acceptance  fby^e  def^idant;  the  argument  bieing,  that  it'^Afinot^until 
ajbqut  November  13,  1^18,  th^t  tb^  def^d^n^ .ftaally.  decided ^not^.to^ 
keep  the  gbods^  Section  130  of  the  Personal  Property  T^w  (Copsbl. 
Lawsr  c.:411)  ^provides  Hiat-t-n. .    ■ :    .    .  .     /i  .    .  -     i 

nf;  a-fier  a'cceptaticd'  of  ttie'^oOdB,  tljfe  bttyet  fklls  to  give."  nofl6e ' to  the 
seller  of  any  breach  of  any  proml^  or  wtlrraiity  wfthlii' a.rfeasonabie  time 
after  the  buyer  knows,  or  ought  to  know,  of  such  breach,  the  seller  sball  not 
be  Mable  tierefo^/'  .    i     .    .;  ^     mm   '       ■  -^     . -.   v 

f1, 1]  The  first  eoilVersatton  bi&ii1;^reen  the'pstrties  tb6k  place  IQ'days 
aft^f  jthe'g^ods  were  received  by  ttie  de'ffedants;  and  that  time  coiilcf' 
^ot  bei  saifi  ^as/a  ratter  of  law  to' have  b^.en  atkupreasonable  ope  in 
which'  to  notify  tlie  plaintiffs  that  the  goods  were  not. as  .ordered. and 
to  p^er  to  return  tben:f,,if  ai^  offer,  was  necessary.  ,The  assertion  by 
Stone  that  he  '^^roiild  not  taki  -the  ^bds- bacic  made  it  unnecessary  for 
the  defendants  tp  ipake  any  offer  to  return  the  gopds.  • 

'  [8] .  Mbtfeover,  the  jury  might  have  f pund;  if  th€  qiie^tiojl  had'been 
submitted  to  th^m;  that  Stone  asked  iBi*^i^efto  try'iand  sell  th.e  goods 
qn  account  of  the  plaintiffs,,  and  this  would  likewise  dispense  wi«i  the 
making  of  any  formal  offer  to  return  ^hem.  Itr  s?uch  a  ca^e  the  de- 
fendant would  have  had  at  least  a  reasonable  time  in  which  to  'self 
diem,  rand  it  appears  that;N;7htoiStone.^gkin.'caUeil  on  defendailts  in 
refcrenoe  itq  the  goods  be  again  said  h^  would.nqt  take -them,  back} 
thereby  again  waiving  any  offer  to  return. 

Two  questions  of  fact  ;w«re  pr.esentedc-  -  (1)  Whether  the  goods 
delivered  were  of  the  quality  ordered ;  and  (2)  if  they  were  not,  wheth- 
er ufflder  all  ithc  circujjistances  disclosed  by  the  recdnd  iii  this  actiDn 
10  days  was  a  reasonable  time  within  whfch  to^ive  notice  totheplain-' 
tiffs  of  the  nonacCeptance  of  the  goods*  It  was  therefore  error  to  direct 
a  verdict* 

Judgment  reversed,  and  aitiew  trial  ordered,  with  $30  coits  to  the 
appellant  to  abide'  the  event. .  All  boncuf . : ;  '  •       ' 


P.  FRANZ  &  CO.,  Inc.,  v.  lABNET. 

(Supreme  Court,.  Appellate  Term,  first  Departinent    May  IS,  1919.)  '  . 

I.  TlK£   ^s>8— AOBESUENT    FOB    SE9,VI0E   BT    Tm?    I>AT-^WoBJB:INO   DAxY^-PjOB-* 
BXrMPTION— **By  THE  DAY." 

Where  no  time  is  mentioned  In  the  agreement  for  labor  or  performance 
of  services  •'by*  the  day  "  the  parties  niufitbe  presumed  to  have  contracted^ 
with  reference  to  an  eight-hour  working  day,  ftnd  It'  is  tmoumbeht  i]|>on  « 
party. so  alleging  to  Bhow  con<^usiTeIy  that  the  contzeet  ^aa  for  a  24*hout 

%,  WOKK  ANP   liABO^^  ^==»29(i) — USV  OF  MACUZKEfiT  AXfD  LiABOI^r^FAIIfTftB  TO 

gTiBULATE  Price — Becovert  of  Reasonable  Value.  r. 

'Where  it  appears  that,  a  Contract  for  the  use  of  machinery  and'  wdrk! 
'  and  labor  by  the  day  teed  no  price  therefor,  the  plaintiff  could  recover  the 
reasonable  value  thereof.  ■    .-, 

^BpFor  other  cMteft Moaam^^topicft  K^TrNUHBBIt U  aU  Kur-NuiiilMred Oftgento A  iD«««f^ 
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Appeal  from  Itfunidpat  Couh,  Borough  of  Manhattan,  First  Dis- 
trict. ■'.".■•.;:.■• 

Action  by  P.  Franx  &  Co.,  InccJSrporated,  a  domestic  corporation, 
against  William.  A;  Lamey;  From  the  judgment  for  pkintiff,  it  ap- 
peals ontt^e  grodndrof  ifaadeqaacy.  'Judgment  reverted,  andnew  trial 
ordered/  > ,.,-..- 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINGH,JJ„    .  :         .  .; 

Wolf  &  Falk,  of  New  York  City  (Alexander  Wolf,  of  New' York 
City,  of  counsel)^  for  appellant.  .  .  .    , 

Abraham  Greenberg,  of  New  York  City,  for  respondent. 

FINCH;  J.  irtie  plaintiff  appeals  from  a  jtfdgnieirt  rendered  in  its 
favor  on  the  ground  of  Inadequacy.    The  material  facts  are  as  follows : 

The  defittdaiit,  )at  the  tifcrie  of  the  transaction  betweeii  the  parties, 
was  president  of  a  concern  known  as  the  Lotus  Garage  Company. 
Some  time  in  May,  1918,  about  5  p.m.,  the  manager  of  defendant's 
garage,  one  Schlesinger,  called  'ufy  the  plsdntiff's  office,  and  iii  re- 
sponse thereto  one'  McCarthy,  the  plaintiff'^  superintendent,  went  to 
defendant's  garage.  He  there  saw  Mr.  Lamey,  the  defendant,  and 
Larney  said  as  testified  to  ty  McCarthy : 

"He  told  me  he  ww  Infc  bad  i)reaioameiit ;  Ms  .eleyator  was  broken  dotvn 
and  tlier«  was  a  lot  of  faxicabs  tod  dir^  on  the  different  floors  he  Would  like 
to  get  down  right  away,  and  the  elemtor  was  In  the  baAementb  He  asked  me 
to  get  meDy  tigeflxkg^  and  tools  ^^  help  him.  oOL  I  .told  hiin»  'Xes.'  I  had 
notified  our  office  to  hold  men  there  in  case  I  needed  them.  Mr.  L&xnej  asked 
me  what  my  a^eement  w^s,  and  I  toJd  him  I  would  charge  him  for  one  man, 
use  Of  rigging  end  wilnch,  $25  a  day,  8  hours  a  day.  I  Wanted  $l30  to  set  the 
rigging  and  $30  to  take  it  down.  .Mr*  lamey  said  tOjnai^fYim.io  ahead  with 
the  work  right  away.'  '* 

[1,  2]  The  plaintiff  furnished  fiis  rigging  for  3%  days  of  24  hours 
each,  and  charged  for  the  same  at  the  rate  of  8  hours  la  day,  and  prac- 
tically the  only  dispute  abotft  the  agr^emetit  under  which  the  work  was 
done  is  the  claim,  made  l^y  .defeQdaiit  that  the  contract  was  for  a  day 
of  24  hours,  and  not  a  day  of  8  hours.  As  before  stated,  the  plaintiiFs 
istiperintend'ent  testified  that  he  expressly  stated^  that*  the  charge  wduld 
be  for  a  dajr  qf  8  hours,  and  aside  from  this  positive  statement  1  think 
we  may  fairly  assume'  that,  wliere  no  time  is  mentioned  in  an  agree- 
ment to  labor  or  perform  services  •'by  the  day,"  the  parties  must  be 
presumed  tq  l^ve  contractcid. with  reference  to  a  working  day.  That 
being  so,  it  was  incumbent  on  the  defendiant  to  show,  conclusively  tiiat 
fhe  contract  wa^  for  a  d-ay  of  24  hours.  Schlesinger,  who  was  the  de- 
fendant's fniinager'  when  the  work  wste  performed,  s^vore  that'  he  hfeard 
the  conversation  between  McCarthy  and  Larney,  and  beard  McCarthy 
say  thaj  the  charge  "would  be  $25  ^a  day  for  the  use  of  a  winch  and 
man."  This  sum  was  to  be  in  addition  io  the  charge  for  moving  the 
apparatxia  to  and  fneim  defendant'^  parage' and  setting  it  up  and  t^ing 
It  ddwn.  Schlcsinfe:er  also  testified;  and  thett  wds  not  disputed,  that  $25 
for  a  "day  of  8'hotirs'^afe  the  teslsoriabfe  value'  fqi"  the  use  of  such  rig- 
iang.  as  plaintiff  hadj^including.th_e^^enric  of  one  man.  lYarney^s  tes- 
timony. aJixml  the  .coavecsa^n  between  hims^f  and  McCarthy  is^J^ 
substance,  that  nothing  was  said  about  the  number  of  hours  that 
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wotdd  constitute  a' day's  work,  but^that  he  (Larncy)  uhaerstobd  that  the 
price  would  be  $25  for  a  24-hour  day,  from  the  fact  that  it  was  stated 
in  the  conversation  that  the  hoist  would  he  needed  fdr  the  full' 24 
hours,  as  cars  would  be  Hablef  to  be. going  in  and  out  at  any  tirfiev  since 
there  were  300  automobiles  in  the  building,  and  a  otimberDf  physicians 
who  would  be  liable  to  take  their  cars  out  at  any  time.  Larney  further 
Hestified :  '  .  '    ; »    •         :     <  '    *  ; 

"I  offered  to  pay  him  [plaintiff]  anything  he  wanted  that  he  thought  was  a 
fair  price,"  ^  , 

The  substance  of  the  testimomy  of  Larney,  .therefore,,  appears  to  be 
that  the  contract  he'maie  with  the  plaintiff  was  that  no  price  was 
agreed  tp,  leaying  the  plaiutiff  to  recover  the  reasonable  value. 

It  was  shown  that  plaintiff's  machinery  consisted  of  an  electric  hoist, 
block,  and  falls,  costing  about  $6,000;  that  defendant  hj^- called  up 
two  other  places  to  obtain  their  services,  before  he  called  plaiotiff,  and 
could  not  get  them ;  that  the  need  for  paraphernalia  of  this  Kind  was 
urgent,  and  that  machinists  familiar  in  this  work-  were  receiying  $5,50 
a  day  of  8  hours.  Under  such  circumstances,  it  is  quite  improbable 
that  plaintiff  made  any  agreement  to  call  24  hours  a  day  and  charge  $25 
for  the  services  for  that  time;,  and  if  no  agreement  nvas  made,  or  if 
the  minds  of  the  p^ies  did  not  jneet  upon  any  definite  time  yrhich 
should  constitute  a  day's  work,  the  plaintiff  wotild  be  entitled  to  re- 
cover the  reasonable  value  of  the  services,  which  were  shown  tabe 
$25  per  day  of  8  hourd.  The  judgment  was  therefore  inade<Jtiate,  and 
must  be  reversed.  •<    .  • 

Judgment  reversed,  and  a  new  trial  qrdered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur.  '  *       . 


(188  App.  Dlv.  66) 

In  re  BBHR^NS. 

(Supreme  Court,  Appellate  I)ivisit)n,  Thifd  Department. ,  May  7,  I^lflf.) 

1.  MaSTSB  AWB  SiBVANT  <55»416---WOBKiaJN'fl  COMJ^NaAWON  PiN.JDiNCKh- OUTT 

TO  Make.  •     /  . 

Under  Workmen's  Compensation  Law,  §  20,  as  amended  by  Iaws  1917, 
c.  705,  and  section  2a,  the  comji^ission  need  net  formulate'  findings,  ex- 
cept in  cases  wliich  are  appealed. 

2.  HaSTEB   and    SEttVANT   «=>417(4%)-— OPEWINO   PROCEEDIWOS   AmrEft  APPEAi* 

— Power  OF  iNDtTstRiAi.  CoicttiftSXON. 

State  Industrial  Commission  has  pow€ir,aft^  app^l  tfl^  op^  proceeah 
inga'an4  recel^v^  further  testimony,  and  when  this  is  done  the  commis- 
sion shOiiild  make  and  file  another  award  or  decision,  and  appeal  should  be 
taken  therefrom.  .  ' 

3.  Master  and  Servant  <&=>417(H^j  )-^Workmen*8  CoMi^ENSAtioN— Ai»Peal — 

iRREnur.ARrriES — Who  May  O^jestion.  '  ' 

'    Though  no  notice  at  filing  of  an  awavd^was  gtv]en,'and  notice  that 
'    :  awiird' h{^d  b^en  made  coataiued  qo  copy  of  ayvard,  where -appeal  waft 
taken'  from  award,  thus  made»  t^e.  Indruijtrial  Commission;  cannot  com- 
plain of  Its  own  omission.  ,     *  ,        "     ' 

'■ '—. '—. ' r-^ — ■ \^ '■ -'- r^ ^^— ^-^ 

>€^Fbr  other  caseb  see  same  to^ltf  A  KBT'^KO'MBEH  in  kU  R«y-I^mB«red  EHgMi  A  lotf  ei^«i 
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i.  Mastes  AS9  fluRVAmri  t^=5>417(9)— Wo^KMKN'a  OoM?HBrfliLrnow*r-ArppKAi>-DE- 

TEBMINATION. 

Where  testimony  taken  on  reoonsideratlqn  after  appeal  fron? .  first 
award  of  Industrial  CbnmnlsBion  has  w>  bearing  on  pltotal  point  in  the 
case,  the  appeal  trom  the  first  award  will  be  consldeped,- though  there  l« 
no  appeal  from  award  made  on  reconsideration*  ,  • 

5,  Masteb  and  Servant.  ^=»3S5(4)--Wok](men'b  Compensation — ^Injurt  tc^ 
Hand — Lucitations  of  Award. 

Compensation  for  injury  resulting  in  contraction  and  inability  to  ex« 
tend  the  second  and  third  fingers  of  hand,  wfth  consequent  interference' 
with  functions  of  hand  and  renaiping  finders,  is  not  limitBd  to  $5  weelca 
for  loss  of  aeooiid  a^d  thir^  fln^rs*  under  Workmen's  Compensation 
Lawv,  S  15,  subd,  E^  but  may  be  awarded  under  that  pai:t  of  said  subdivi- 
sion regulating  "other  cases." 
a  Masteb  and  Sxbvaivt  ^=:»385(2)— Worki^k's  Compensation — Awabd-~;Ba- 
sm.  '  * 

In  awarding  compensation  under  Wbrkmen'B  Oompeosatloii  Low,  | 
15,  subd.  3,  for  injuries  resulting  in  contraction  and  inability  to  extend 
second  and  third  fingers  of  hand,  with  consequent  interference  with  func- 
tions of  hand  and  remaining  fingers,  commission  should  determine  wage- 
earning  capacity  of  claimant,  and  not  base  award  oh  actual  wages' received 
since  the  accident. 

Appeal  from  State  Industrial  Commission. 

Proceeding  for  compensation  under  the  Workmen's  G)mpensation 
Law  by  George  A.  Behrens,  opposed  by  the  R.  F.  Stevens  Company, 
employer,  and  the  Standard  Accident  Insurance  Company,  insurer. 
Award  in  favo^  of  claimant,  and  employer  and  insurer  appeal.  Award 
reversed,  and  proceedings  remitted  to  the  Commission. 

Argued  before  JOHN  M'.  KELLOGG,  P.  L,  and  LYON,  WOOD- 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Neile  F.  Towner,  of  Albany,  for  appdiants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent;  • 

COCHRANE,  J.  Confusion  has  arisen,'  growing  out  of  the  practice 
on  appeals  under  the  Workmen's  Compensation  Law  (Consot.  Laws,  c. 
67).  It  is  claimed  by  the  Attorney  General  that  the  appeal  in  this  case 
has  not  been  properly  taken.  For  the  purpose  of  clarifying  the  prac- 
tice and  obviating  mistakes  we  are  calling  attention  to  the  require- 
ments of  the  statute  relative  to  appeals,  '  Sections  20  and  23. 

[1]  When  the  commission  makes  a  decision,  it  is  required  to  file  the 
same  in  its  office,  and  immediately  after  such  filing  "send  to  the  par- 
ties a  copy  of  the  decision"  (section  20),  with  "notice  of  the  filing  of 
the  award  or  the  decision"  (section  23).  WitHin  30  days  after  such 
notice  the  appeal  must  be  taken.  Since  the  amendment  to  section  20 
by  Laws  of  1917,  chapter  705,  the  decision  need  not  contain  a  state-»" 
ment  of  the  conclusions  of  fact  and  mlings  of  law  by  the  commission. 
But  where  an  appeal  is  taken  "the  cbmtnissioA  shall  within  thirty  days 
thereafter  serve  upon  the  parties  in  interest  a  statement  of  its  conclu- 
sions of  fact  and  iriilings  of  law"  (section  23).^*  The  purpose  of  the 
statute  plainly  is  to  relieve  the  cotncnxssion  from  the'  necessity  of  f or^ 

mulattng  findings  except  in  cases  which  are  appealed.  . 

■"  '  '  ■  I  ,  I  {   I  .  ■  ■      ,  •        »■ 

^s»For  other  cases  see  same  topic  ft  KEt^-NUMtBR  in  all  Key-Numbered  Digests  &  Index^^ 
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[I]  Uhdbubtiedl/'f he  commission  has  power  iftef  an  apjpeal  to  operi 
the  proceeding  and,  .receive .  further  testimony.  When  it  does  so,  it 
should  niake  and  iile  another  award  or  decision,  and  send  a  copy  there- 
of, with  notioe  of  the  filing,  to  the  parties,  and  an  appeal  should  be 
taken  from  such  subsequent  award  or  decision,  so  as  to  bring  up  the 
entire  record.  In  the  present  case  the  commission  has  not  roHowed 
these  plain  requirements  of  the  statute,  and  is  primarily  responsible  for 
whatever  confusion  exists.  The  record  shows  that  it  made  an  award 
to  the  claimant  September  26,  1918,  for  a  period  terminating  Septem- 
ber 27,  1918.  On  the  following  day  it  sent  to  the  parties  a  notice 
stating  that  an  award  had  been  made,  but  containing  no  copy  thereof. 
No  notice  of  filing  the  award  was  given. 

[3,  4]  The  appellants,  however,  appealed  from  the  award  thus  made 
and  the  commission  cannot  complain  of  its  own  omissions.  Subse- 
quently, and  on  November  18, 1918,  the  case  was  reconsidered,  and  on 
November  20,  1918,  the  commission  sent  to  the  parties  a  communi- 
qation  that  "the  action  of  th^  commission  was  to  amrm  the  award  pre- 
viously made  to  September  27,  1918."  The  decision  of  November  18, 
1918,  is  not  in  the  record,  nor  was  any  copy  thereof  or  notice  of  filing 
thereof  sent  to  the  appellants,  nor  have  the  appellants  appealed  there- 
from. But  inasmuch  as  no  testimony  was  taken  on  November  18, 
1918,  bearing  on  what  we  regarded  as  the  pivotal  point  in  the  case  we 
think  we  miay  consider  the  appeal  from  the  award  of  September  26» 
1918.  The  statement  of  the  concli;sions  of  fact  and  rulings  .of  law 
was  properly  madie  after  the  service  of  the  notice  of  appeal  (section  23). 

[5,  8]  The  claim?int  was  injured  October  27,  1916.  The  injury  has 
resulted  in  the  contraction  and  inability  to  extend  the  second  and  third 
fingers  of  the  right  hand  with  consequent  interference  with  Ae  func- 
tion of  the  hand  and  remaining  fingers.  Seven  awards  have  been 
made  from  time  to  time,  all  of  which  have  been  paid,  except  the  last 
award,  covering  the  period  from  August  6,  1918,  to  September  27, 
1918,  from  which  this  appeal  is  taken.  The  compensation  paid  covers 
a  period  of  91  weeks.  We  cannot  agree  with  the  contention  of  the 
appellants  th&t  compemsation  is  limited  to  55  weeks  for  the  loss  of  a 
second  and  third  fitiger  under  subdivision  3  of  section  15.  The  injury 
affects  the  use  of  the  hand  and  the  remaining  fingers,  and  we  agree 
with  the  commission  that  under  the  statute  as  it  was  at  the  time  of  this, 
accident  compensation  may  be  awarded  under  that  part  of  subdivision 
3  of  section  15  regulating  "other  cases."  Matter  of  Sugg  v.  Erie  Rail- 
road Company,  180  App.  Div.  133,  167  N.  Y.  Supp.  390;  Matter  of  • 
SuK>le  v.  Erie  Railroad  Company,  180  App.  Div.  135,  167  N.  Y.  Supp. 
391.  But  even  on  this  theory  the  award  is  wrong.  It  is  66%  per  cen- 
tum of  the  average  weekly  wages  of  th^  claimant  before  the  accident. 
The  claimant  earned  nothing  during  the  period  covered  1^  the  award, 
but  the  statute  in  such  a  case  makes  the  compensation  not  66%  per 
centum  of  the  difference  between  his  former  and  subsequent  wages, 
but  66%  per  centum  of  the  difference  between  his  former  average 
weekly  wages  and  "his  wage-earning  capacity  thereafter  in  the  sam^ 
employment  or  otherwise."  He  may  have  had  a  "wage-earning  capaci- 
ty"' during  the  period  covered  by.  this  award.    That  period  was  nearly 
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2  yesM«  aiter' t^e:  accident.  WiUinr  2  w^ks  after  the  ^w^4  tueifl^^ 
worki9g.  Perhaps  he  washable  to. dd^o  ait  thje  time  ot,  the^  award. 
No  teatinuHiy  ivas; taken  on  t]Ws.pQmt,,and  the  award  is  unsupported. 
The  con^ssiop  ■  should  deteripin^  the,  wager-earmng  capacity  of  the 
claimant,  and  not  laase  th^  award  alone  09  actual  wages  received  since 
the  accident. 

Tiie^ward  sliould  be^reversed,  and. the, proceeding  remitted  t?  the 
commis&ion.    AU  coacur.  ,   :  •  .;  . 

a07  Misc.  Hep.  23T) .  ,  '     .•    .  '    '      .,.       \ 

WHITB  STAIt  CSAR^GE,  luc.,  ▼.  4M>IZ0NE. 

r     (Supreme  Oqairt,  AppeUate  Ter m, -Rirst  pepfiitiaeDt    iia^  1^,  1919.)  .  ! 

1.  COITBTB   €tS»190(8)wMnirZOIPAL  G0X7B^-^ATIKBS!A»KAI^BIJ^-^lNTSBiaBI>X' 

Under  Municipal  Court  Code,  j.155,  providing  that  appeal  from  Judg- 
ment or  final  order  brings  tip  for  review  Intermediate  order  specified  In 
notice  of  appeal,  and  which  necessarily  affects ' Jud^meiit  or  flnal  order, 
an  order  for  a  Jury  ttial,  on  order  refosihg  tO' vacate  such  ordei:>  and!  .an 
-order  for  tltekMiymeiit^tJili^  fees  wer^  reviewable.,  is. 

2,  CouBTS  <8f>189{X1M>*-X>zbection  of  iuBY  TBIAI/— TiMJS.  '  , 

Under  Municipal  Court  Code,  8.  US,  subd.  2,  the  court  has  no  authority 
to  direct  a  trial  by  Jury  after  submission  of  cause  to  court. 

Appeal  from  Municipal  Court,  Borough  of  Manliattan,  Sixth  Dis- 
trict. 

Action  by  the  White  Star  Garage,  Incorporated,  against  Arigelo  J. 
Ardizone.  From  a  judgment  dismissing  the  complaint,  and  from  cer- 
tain orders,  plaintiff  appeals.    Reversed,  and  new.tirial  granted.;' 

Argued  April  term,  1919,  before  GUY,  WHITAKEI^  and 
FINCH,  JJ. 

Harris  Koppelmai?,  of  New  York  City,*  for  iappellant 
Harry  Stadcell,  of  I^ew  York  City,  for  Respondent, 

'  •  .  I*  '/I  ' 
WHITAKER,  J.  The  facts  in  this  case  are  undisputed.  The  ac- 
tion was  tried  withotlt  a  jury  and  submitted' to  the  court,  who  res«rVed 
decision.  Within  the  14  days  provided  for  by  section  119,  M,  C.  C. 
(Laws  1915,  c.  279),  after  4ie  case  was  finally  submitted,  the  justice 
made  the  following  order:    ; 

"I  hereby  find  m»d  decide  that,  «fter  trial,  eiise  set  for  trikl  by  Jury  October 
S24»  1918,  and  the  dark  Ui  hei«by  dlc^cteckto  enter  ;^dgment  acoordingly." 

This  order  was  entered  on  September  30,  1918..  After  the  case  had 
been  adjourned  from  time  to.time,  the  defendant  moved  for  an  ordcf 
directing  Uie  plaintiff  to  pay  a  jury  f ee^  and  the  .plaintiff  moved  for 
an  ordj^r  vacating  the  order  of  September  30th  aforesaid,  and  l;>oth  mo- 
tions came  on  to  be  heard  at.  the  same.  time.  The  motion  of  defend- 
ant was  granted,  and  the  plaintiff  directed  to  p$ky  a  jury  fee  by  the 
9th  of  December,  1918,  and  the  plaintiff's  motion  was  denied,  and 
orders  to  that  effect,  were  entered  on.  December  3,  1918.  On  Decem- 
ber 12,  1918^  the  case  was  called  for"  trial;  TJie  plaintiff  had  refused 
to  pay  the  jury  fee,  and  at  the  opening  of  the  trial  announced  a  rcadi- 

«s»F07  other  cues  sc«  same  topic  ft  KET-NUMBjdiJito  »H  HetrSivfu^tntd  IHgesta  ft  Indtssc^ 
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tress  to  proceed  A;«ritliout  a  jury.  The  defendant  insisted  that  Slfe  tsiie 
must  be  tried  with  a  jury,  and  that  plaintiff  must  pay  the  f^e,  and 
moved  to  dismiss  the  complaint,  upon  the  ground  that  the  plaintiff  had 
failed  to  comply  with  the  order  of  December  3,  1918.  This  motion 
was  granted,  and  jydgment  entered  against  the  plaintiff  dismissing  thfe 
complaint. 

[1]  Plaintiff,  by  notice  dat6d  December  23,  1918,  appeals  from  the 
judgment,  and  specifies  in  his  notice  of  appeal;  the  several  orders  above 
mentioned.  The  defendant  claims  that  the  time  to  appeal  from  the 
order  of  September  30,  1918,  has  expired,  and  that  this  court  has  no 
power  to  review  that  order.  Section  155,  M.  C.  C,  provides  that  an 
appeal  from  a  judgment  or  final  order  brings  up  for  review  an  inter- 
mediate order  specified  in  a  notice  of  appeal,  and  which,  necessarily 
affects  the  judgment  or  final  order  appealed  from,  and  has  not  already 
been  reviewed  upon  a  separate  appeal,  and  it  follows,  there^Dre,  that 
all  the  orders  named  in  tha  notice  of  appeal  herein  may  be  reviewed  by 
this  court  upon  the  appeal  from  the  judgment. 

The  disposition  of  this  appeal  rests  wholly  upon  the  legality  of  the 
order  of  September  30,  1918.  Section  232  of  the  former  Municipal 
Court  Act  (Laws  1902,  c  580)  provided  that— 

"When  an  issue  of  fact  has  been  Joined  *  *  *  and  a  trial  by  Jury  has 
not  been  demanded,  the  court  m^y,  In  its  distrretion^  at  any  stage  of  the  action 
♦  ♦  ♦  direct  that  a  trial  thereof  be  had  by  a  Jury,  *  ♦  ♦  and  the 
eourt  shall  require  the  fees  for  the  Jurors    *    ^    *    to  be  paid  by  plaintiff." 

It  also  further  provided  that — 

"If  After  a  trial  shall  have  been  had  before  the  coiurt,  without  a  Jury,  the 
judge  shall,  within  fourteen  days  after  the  submission  of  the.  case  or  pro- 
ceeding, certify  that  the  evidence  is  of  such  a  conflicting  nature  that  he  has 
been  unable  to  determine  the  issue  of  fact,  and  th^t  he  deems  it  proper  that 
the  same  should  be  tried  by  Jury,  he  may,  by  order  set  the  case  down  for 
trial  by  a  jury,"  etc. 

[2]  The  new  Municipal  Court  Code  contains  a  provision  materially 
different.  Section  118,  subdivision  2,  provides  that,  uxiiless  a  demand  is 
made  and  the  jury  fee  paid,  a. jury  trial  is  waived,  provided,  howeyer, 
that  the  "court  may  in  its  discretion,  at  any  time  before  or  during  the 
trial,  direct  that  a  trial  be  had  by  jury,"  and  further  provides  that  in 
such  a  case  the  plaititiff  must  pay  the  jury  fee.  This  difference  is  a 
radical  one.  In  effect,  it  limits  the  time  given  to  the  trial  justice  to 
determine  whether  or  not  a  case  should  be  tried  by  a  jury  to  a  time 
either'  "before  or  during  the  trial,"  and  expressly  excludes-  the  14  days 
after  submission  in  which  the  court  formerly  had  to  order  a  trial  by 
jury.  The  change  made  by  section  119  of  the  Municipal  Court  Code 
from  section  232  of  the  former  act  tends  to' expedite  the  determination 
of  cases,  as  certainly  the  trial  justice  can  easily  determine  by  an  in- 
spection of  the  pleadings  before  trial;  or  from  the  testimony  taken 
"during  the  trial,"  whether  or  not  such  a  question  of  fact  arises  as 
should  be  submitted  to  a  jury.  It  follows,  fherefore,  that  the  court 
below  had  no  authority  to  direct  a  trial  by  jury  ''aftet*  trial,"  and 
the  judgment  must  be  reversed. 
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Judgment  revetsed,  and  new  trial  ordered,  with  $30  costs  to  ai>- 
pellant  to  abide  the  event,  order  of  September  30,  1918,  reversed,  or- 
der of  December  3,  1918,  directing  plamtiff  to  pay  jury  fee,  reversed, 
and  order  denying  motion  to  vacate  such  order  reversed,  and  motion 
granted.    All  concur. 


(107  Mtsc.  Rep.  241) 

McKAINE  V.  DRAKE  BUSINESS  SCHOOL,  Inc. 

(Supreme  Ck>urt,  Appellate  Tenn,  First  Department.    May  13,  1919.) 

1.  Schools  and  School  Dxotbiois  ^=3»6-<-Oolobbd  Psbsozt — ^Business  School 

— AUTHOMTT  or  PbINCIPAL. 

In  colored  person's  action  against  business  school  for  refusal  of  ad- 
mittance, the  principal  of  the  business  school,  who  enrolled  students  and 
received  tuition  payments,  and  who  had  no  instructions  as  to  what 
scholars  to  accept  or  reject^  held  to  have  the  necessary  ovthority .  from 
the  busUieBs  school  to  reject  the  colored  person. 

2.  Civil  Biohtb  ^»13 — Colobbd  Pehsons — Bbjectxon  tbok  Business  School 

— BUBDEN  OF  PeOOF. 

In  colored  person's  action  ag^linst  business  school  for  refasal  of  ad- 
mittance, in  violation  of  Civil  Rights  Law,  |  40,  as  amended,  business 
school,  claiming  to  be  within  exception  of  such  statute  applying  to  any 
institution  of  a  private  nature,  has  butden  of  proving  itself  within  ex- 
ception. 

3.  Civil  Rights  ^=»9-— Admission  to  School — Applicabilitt  of  Statute. 

Civil  Rights  Law,  §  40,  as  amended,  giving  all  persons  privileges  of 
schools  under  supervision  of  Regents  of  the  State  of  New  Torfe;,  held 
applicable  to  business  school  incorporated  by  Regents,  and  which  had  re- 
ceived provisional  diarter,  which  mi^t  be  subsequently  replaced  by 
permanent  charter;  all  educational  Institutions  being  under  supervision 
of  Regents,  whether  incorporated  under  Regents  or  register^  under 
Regents,  in  view  of  Educational  I>aw,  f  50. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Corinne  McKaine  against  the  Drake  Business  School,  In- 
corporated. Judgment  of  dismissal  at  close  of  plaintiff's  case,  and 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Robert  P.  Lattimore,  of  New  York  City,  for  appellant. 
Charles  W.  Bacon,  of  New  York  City,  for  respondent 

FINCH,  J.  The  plaintiff,  a  young  colored  woman,  applied  to  de- 
fendant's school  for  tuition.  Upon  application  to  one  Kane,  the  person 
in  charge  of  enrollments^  plaintiff  testified  that  she  was  refused  ad- 
mittance on  the  ground  that  she  was  a  colored  person.  It  appears  that 
Kane  was  the  principal  of  the  school,  and  was  the  manager  of  the 
commercial  department  of  the  school,  enrolled  students,  and  received 
payments  for  tuition.  There  was  no  denial  of  plaintiff's  testimony  by 
Kane,  who  was  not  called  as  a  witness. 

[1]  Defendant  contends  that  Kane  had  no  authority  to  reject  the 
plaintiff.    This  contention  is  not  sound  since  Kane  was  the  person,  and 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBBR  In  all  Key-Numbered  Dlgeets  ft  Indexes 
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apparently  the.  only  person,  held  out  by  defendant  as  clothjsd  with 
such  authority  to  persons  applying  for  enrollment,  and  according  to 
the  testimony  of  the  vice  president  and  treasurer  Kane  was  in  fact 
charged  with  the  duties  above  noted.  Moreover,  the  same  witness 
testified  that  no  instructions  were  given  to  Kane  a3  to  what  scholars  he 
should  accept  or  reject,  and  that  the  matter  was  left  entirely  to  Kane's 
discretion.  It  is  true  that  this  witness  later,  in  answer  to'  questions 
of  defendant's  counsel,  endeavored  to  counteract  this  testimony  some- 
what ;  but  for  the  above  reasons  it  is  clear  that  Kane  must  be  held  to 
have  had  the  necessary  authority,  at  least  in  so  fat  as  the  plaintiff  is 
concerned,  so  as  to  have  constituted  error  for  the  learned  court  below 
to  have  dismissed  the  complaint. 

Another  point  of  controversy  between  the  parties  was  that  the  plain- 
tiff-failed to  prove  that  the  defendant  was  not  within  the  exception  of 
the  civil  rights  statute,  namely,  that  the  defendant  was  not  an  insti- 
tution "which  is  in  its  nature  distinctly  private."  Section  40  of  the 
Civil  Rights  Law  (Consol.  Laws,  c.  6),  as  amended  provided: 

'  "AU  persons  witMn  the  jurisdiction  of  this  state  shall  be  entitled  to  the 
fnll  and  equal  acconimodations,  advantages,,  facilities  and  privileges  ol  any 
places  of  public  accommodations,  resort  or  amugement,  subject  only  to  iX\i  con- 
.di;tion9  and  Umitations  establi^ed  by  law  and  applicable  alike  to  aU  per- 
sons.   ♦    *    ♦ 

"A  place  of  public  accommodation,  resort  or  amusement,  within  the  itieaning 
of  this  article,  shall  'bfe  deemed  to  include  ♦  ♦  ♦  kindergarteu.-?,  priti^ary 
and  secondary  schools,  ♦  ♦  ♦  acn demies,  colleges  and  universilies  ♦  *  * 
under  the  supervision  of  the  Begents  of  the  State  of  New  Xork." 

The  above  provisions  are  limited  by  the  f ollbvririg  exception : 

''Nothing  herein  contained  shall  be  construed  to  include  any  institution,  club, 
or  place  of  accommodation  which  is  ia  its  nature  distinctly  private." 

•  [2]  Apart  from  the  fact  that  it  would  seetn  difficult  to  hold  upon 
this  record  that  a  school  which  concededly  advertises  for  students  upofi 
billboards  and  elevated  and  subway  stations  throughout  the  city  of 
New  York  was  of  a  distinctly  private  nature,  it  is ,  clear  that  the  bur^ 
den  was  upon  the  defendant  ^ to  prove  it  is  within  the  exception  of  the 
■statute,  if  it  sought  to  claim  the  benefits  of  such  exception. 

[3]  The  respondent  further  contends  that  the  defendant  was  not 
an  educational  institution,  registered,  as  distinct  frosn  incorporation, 
under  the  supervision  of  the  Regents  of  the  State  of  New  York.  Up- 
on the  trial  it  appeared  that  the  defendant  was  duly  incorporated  by 
the  Regents,  and  had  received  from  them  a  provisional  charter,  which 
might  be  subsequently  replaced  by  a  permanent  charter.  This  proof 
'was  sufficient  to  support  the  plaintiff's  cause  of  action  upon  this  branch 
of  the  case,  since  the  Civil  Riglits  Law  applies  to  educational  institu- 
tions under  the  supervision  of  the  Regents  of  the  State  of  New  York, 
and  im  educational  institution  would  come  within  the  super\'ision  of 
the  Regents  of  the  State  of  New  York,  whether  it  was  incorporated 
under  the  Regents  or  registered  under  the  Regents.  So  far  as  regis- 
tration is  concerned,  section  50  of  the  Educational  Law  (Consol.  Lawi, 
c.  16)  provides: 

'  "Sec.  50.  RcoistrationH. — The  Regrents  may  register  domestic  and  foTei?S:n 
institutions  In  ternos  pf  New  Xorli  standards,  and  ^  the  value  of  degrees, 
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diplomas  and  ceortlficates  issued- l37instittttiop&  ,o£  otber  states  or  oqu^tries  axui 
presented  for  entrauice  to  schools;  colleges  and  the  professions  in  t^ls  stare.*'' 

This  section  would  seem  to  apply  only  to  institutions  not  incorporat- 
ed by  the 'Regents,  and  thatt  such  institutions  not  so  incorporated  by, 
the  Regents  may  iipon  registrtition  have  the  same  status  as  those  sb 
incorporated.  It  foilows  that,  since  the  defendant  was  mdofporated 
under  the  Regents,  it  came  within  their  supervision,  and  the  allegation 
by  the  plaintiff  in  her  complaint  that  the  defendant- wais  registered  .un- 
der the  Regents  was  an  immaterial  allegation.  It  is  also  clear  that,  so 
far  as  coming  within  the  provisions  of  the  Civil  Rights*  Law  is  con- 
cerned, it  IS  immaterial  Whether  the  institution  has  teceived>  a  ptovi^ 
sional  charter  6t  a  permanent  ch^rtci'.  ^For  the  foregoing'  r^a^ns,  it 
was  error  to  have  dismissed  the  comphittt. 

Judgment  appealed  from  should  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event.    AH  ooncun 


(Supreme  Court,  Appellate  Division,  TMrd  bepartment    May  7*,  191tr.) 

Appeal,  from  Special  Term,  Montgomery  County.  ,  ^ 

Ejectment  h^  the  People  of  the  State  of  Nqw  York  against, the  Raquette 

Falls  Land  Company.    From  an  order  denying  defendant's  motjoii  to  \^acate 

a  st!pnlatiott  made  In  the  action,  and  jodgment  entered  and  deed  delt^ered 

pursuanft  thereto^  def^dant  appeals    Affirmed. 
Argued  before  JOHN  M.  KEI>LOGG.  P.  J.,  and  LYON,  WOODWARD,  COCH-. 

BAKE,  and  HE-NIiT  T.  KELLOGG,  3i.  • 

PER  CURIAM,  Order  unanimoasly  affirmed,  with  $10  oosts  and  disburse-' 
ments,  for  the  reasons  stated  by  Borst,  X,  at  Special  Term  (100  Allsc,  Rep. 
601,  166  N.  Y.  Supp.'  474),  and  al.<;o  because  the  <lue8tion,  if'Tfrlid,  that,  iHaln-' 
tlflT  having  vacated  the  ^iditnient  in  the  i£saex  eoonty  actioo,  thedeCend^fitiitir 
entitled  to  similar  relief  in  thiB  action,  should  have  been  raisedb^  the  defeud- 
aut  and  adjudicated  in  that  action. 


PEOPLE  V,  RAQUETTE  FALLS  LAND  00. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  7,  1919.) 

Estoppel  ^=>93(5)-^AcQtrt«'scENCB;— PfiBMhrmo  ExpBimmjBBs— Payment  of 
Taxbs.    ... 

Payment  by  the  state  of  taxes  on  lands  deeded  to  It  by  defendant,  under 
a  compromise  judgment  void  for  want  of  authority  by  the  state  to  make 
it,  does  not  o^op  the  defendant  to  assert  Invalidity  of  the  judgment, 
where  the'ifmount  of -sacb  payments  ate  a  matter  of  record,  and  the  de- 
fendant das  ffelmburBe  the  state  ior  aadtk  taxes. 

Appeal  from  Special  Term,  Montgomery  County. 

Ejectment  by  the  People  of  the  State  of  New  York  against  the  Ra- 
quette  jpalls  Land  Comj)atiy.  Frotlti  an  order  denying  defendant's 
motion  to  vacate  a  stipulation  in  the  action,  and  a  judgment  entered 
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and  deed  delivered  pursuant  thereto,  defendant  appeals.  Reversed, 
and  motion  granted,  on  condition  defendant  reimburse  plaintiflf  for 
taxes  paid  by  plaintiff. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Edward  M.  Angell,  of  Glens  Falls,  for  appellant. 
Charles  D.  Newton,  Atty.  Gen.  (Benj.  McClung,  of  Albany ,^  of  coun- 
sel), for  the  People. 

COCHRANE*  J.  The  facts  in  this  action  are  the  same  as  in  the 
Warren  county  action  between  the  same  parties,  decided  herewith 

( —  App.  Div. ,  176  N.  Y.  Supp.  35),  except  that  the  defendant 

has  not  removed  any  timber  from  the  lands  described  in  the  complaint 
herein.  Consequently  the  question  of  estoppel  does  not  here  arise.  It 
is  true  the  state  has  paid  taxes  on  all  the  land  described  in  the  deed 
from  the  defendant  to  it ;  but  the  defendant  by  proper  reimbursement 
can  restore  the  state  to  a  position  no  less  favorable  by  reason  of  such 
payments,  and  should  do  so  as  a  condition  of  granting  the  motion.  The 
amount  of  such  payments  is  a  matter  of  record,  and  cannot  be  the 
subject  of  controversy.  The  character  of  this  circumstance  is  not 
such  as  to  work  an  estoppel  against  the  defendant.  It  is  different  than 
the  removal  of  timber  in  the  other  action.  The  growing  timber  is  an 
essential  feature  of  the  state  lands.  There  is  a  constitutional  prohibi- 
tion against  its  removal.  Compensation  does  not  take  the  place  thereof. 
In  the  other  action  the  state  cannot  be  restored  to  the  status  contemplat- 
ed by  the  Constitution.  We  regard  the  case  of  People  v.  Santa  Clara 
Lumber  Co.,  213  N.  Y.  61,  106  N.  E.  927,  as  an  authority  for  this 
motion. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs,  on  condition,  however,  that  the  appellant  reimburse 
the  respondent  for  the  taxes  paid  by  it  since  the  commencement  of  the 
action  on  all  the  lands  included  in  the  deed  from  the  defendant  to  it, 
with  interest  on  such  payments,  and,  unless  such  reimbursement  be 
made  within  30  days,  order  affirmed,  with  $10  costs  and  disbursements. 
All  concur,  except  HENRY  T.  KELLOGG,  J.,  who  votes  for  reversal 
without  condition. 


R.  &  R.  HANDKERCHIEF  CO.  v.  DIX. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1019.) 

1.  Sales  <9=»8&—Delivkby— Notice— New  Contract. 

Where  paper  boxes  were  sold  in  January,  1918,  for  delivery  by  Sep- 
tember 1st,  upon  monthly  settlements,  the  buyer's  notice  to  cease  delivery 
untU  further  request,  in  which  seller  acquiesced,  did  aot  have  effect  of 
making  a  new  contract,  or  to  require  seller  to  stop  making  boxes,  or 
Imply  an  extension  of  time  in  which  buyer  might  require  deliveries. 

2.  Saues  ^=s>89 — Delivebies — Notice — New  Contract. 

Where  paper  boxes  were  sold  in  January,  1918,  for  delivery  by  Septem- 
ber 1st,  requiring  delivery  of  between  30,000  and  40,000  a  month,  the  buyer, 
requesting  that  seller  cease  deliveries  in  March,  could  not  delay  farther 

1  -■   *   -  ■-— 
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request  for  delivery  until  August,  and  then  require  seller  to  valoe  de- 
liveries in  greater  quantities  than  that  provided  by  contract,  as  latter 
request  would  not  make  new  contract,  so  as  to  entitle  buyer  to  damages 
for  breach. 

Appeal  from  Municipal  Court,  Bcurough  of  Manhattaxi^  First  Dis- 
trict. 

Action  by  the  R.  &  R.  Handkerchief  Company  against  Bertha  Dix. 
From  a  judgment  for  plaintiif,  after  a  trial  by  tl^  court  without  a 
jury,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  AprU  term,  1919,  before  GUY,  WHITAKER, "  and 
FINCH,  JJ. 

Kleiner  &  Kleiner,  of  New  York  City  (Lewis  Nadel,  of  New  York 
City,  of  counsel),  for  appellant. 

Goldstein  &  Goldstein,  of  New  York  City  (Jonah  J.  Goldstein,  of 
New  York  City,  of  counsel),  for  respondent. 

FINCH,  J.  The  action  is  for  damages  for  breach  of  contract  to 
deliver  certain  paper  boxes  to  the  plaintiff.  The  basis  of  the  action  is 
a  written  agreement  in  the  form  of  a  letter,  dated  January  19,  1918, 
sent  by  the  defendant  to  the  plaintiff,  which  is  as  follows : 

"We  hereby  accept  your  written  order  for  175,000  boxes  10xlOx%,  packed 
12  to  a  nest,  at  $25  per  M,  and  50,000  boxes,  9x9x%  at  |23.60  per  M,  terms  2%, 
10  days»  E.  O.  M.    Monthly  settlements  required. 

"The  above  botes  are  to  be  same  as  samples  submitted,  and  O.  K.'d  by 
you.  All  boxes  to  be  taJ^en  in  by  September  1,  1918.  Picture  tops  for  the 
above  boxes  are  to  be  furnished  by  you.  Deliveries  to  be  taken  in  about 
30,000  to  40,000  per  month." 

The  defendant  at  plaintiff's  request  began  deliveries  late  in  Feb- 
ruary, and  prior  to  March  7th  had  delivered  35,000  boxes,  and  there 
is  no  question  that  defendant  had  complied  with  the  contract  up  to 
this  point    On  March  7th  plaintiff  wrote  defendant  as  follows : 

"Kindly  do  not  send  in  any*  more  boxes  to  us  until  further  notice,  as  we 
are  stacked  up  with  boxes  now." 

Thereafter,  apparently,  the  defendant  made  deliveries  as  requested 
by  the  plaintiff  until,  on  May  11,  1918,  the  defendant  had  delivered 
about  129,000  boxes.  Thereafter,  and  until  August  15,  1918,  plain- 
tiff requested  no  further  deliveries,  but  on  August  15,  1918,  accord- 
ing to  plaintiff's  testimony,  it  requested  defendant  to  resume  de- 
liveries, and  defendant  delivered  as  many  boxes  as  it  could.  Pur- 
suant to  this  request,  there  is  no  complaint  that  between  the  ISth  of 
August  and  the  1st  of  September  the  defendant  did  not  deliver  all 
that  should  have  been  delivered.  Plaintiff  further  testified  that  on 
August  26th  the  defendant  asked  for  more  labels,  but  not  until  Sep- 
tember 26th  did  plaintiff  deliver  the  same.  On  September  26th,  in 
answer  to  plaintiff's  request  for  more  deliveries,  defendant  notified 
plaintiff  that  the  contract  period  had  terminated  September  1st,  and 
that  the  defendant  was  not  under  any  obligation  to  deliver  any  more 
boxes  at  the  prices  named  in  the  contract  above  referred  to,  and  on 
the  27th  of  September  confirmed  this  by  letter. 
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[1]  It  seems  clear  that' the  position  taken  by  the  defendant  was 
correct,  and  that  the  learned  court  below  should  havie  dismissed  the 
complaint,  instead  of  awarding  damages  to  the  plaintiif.  Without 
passing. on  the  question  raised  by  the  plaintiff's  order  or  request  to 
defendant  to  stop  deliveries  for  practically  a  month  between  August 
26th  and  ♦September  24th,  pursuant  to  the  due  demand  of  the  de- 
fendant under  the  contract,  it  is  clear  that  the  complaint  should  haye 
been  dismissed  for  the  following  reasons :  When  the'  plaintiff  notified 
the  defendant  to.  cease,  deliveries,  and  the  defendant  acquiesced,  this 
did  not  have  the  effect  of  making  a  new  contract  for  the  parties:  There 
was  then  an  outstanding  written  contract  between  the  parties,  having 
as  one  of  the  terms  thereof  that  the  boxes  to  be  taken  under  this  oon- 
tract  must  be  taken  before  September  1st,  or,  in  other  words,  during 
the  duir  season.  The  written  notification  by  the  plaintiff  to  the  de- 
fendant to  cease  making  deliveries  until  further  notified  cannot  be 
held  to  operate  more  broadly  than  its  terms  import. 

The  contention  of  the  plaintiff  is,  in  effect,  that  -such  notification 
was  not  only  to  stop  making  boxes,  but  implied  within  its  terms  an 
agreement  that  extended  ^he  ob^ligation  of  the  defendant  to  make  de- 
liveries of  the  boxes  long  after  the  dull  season  should  have  expired. 
This  contention  cannot  prevail,  since  the  notification  must  operate  ex- 
actly according  to  its  .  ter;ns,  and  that  was  to  stop  deliveries  imtil 
further  notice,  and  then  to  make  deliveries  as  requested.  The  plaintiff 
must  be  the  one  to  bear  the  consequences  of  its  own  deliberate  act  and 
request,  and  not  be  permitted  to  use  its  own  breach  of  the  c<intract. 
or  at  least  its  own  request  for  advantage,  as  a  benefit  to  itself  and  at 
the  expense  of  the  defendant.  If  the  plaintiff  had  requested  the 
defendant  to  cease  making  dtliveries  when  it  did,  and  if  the  defend- 
ant had  acquiesced,  and  the  plaintiff  had  then  not  requested  any  fur- 
ther deliveries  until  after  September  1st,  surely  it  could  not  be  urged 
that  the  defeudant  would  then  have  to  begin  again,  and  make  deliv- 
eries contrary  to  the  express  provisions  of  the  written  contract  be- 
tween the  parties,  and  yet  the  contention  of  the  plaintiff  amounts  to 
giving  the  plaintiff  this  right, 

[2]  There  is  another  aspect  of  the  matter  which  might  be  noted. 
The  written  contract  between  the  parties  called  for  deliveries  in  afi 
amount  between  30,000  and  40,000  during  a  month.  After  the  notifi- 
cation of  August  15th  by  the  plaintiff  to  the  defendant  to  make  fur- 
ther deliveries,  the  defendant  delivered  boxes  far  in  exces$  of  this 
ratio.  The  same  principle  would  apply  to  this  provision  of  the  con- 
tract as  has  been  applied  to  the  provision  that  all  boxes  must  be  taken 
before  September  1st.  The  plaintiff,  by  requestitig  the  defendant  to 
cease  making  deliveries  in  March,  could  not  delay  making  further 
requests  for  boxes  until  the  15th  of  August,  and  then  insist  that  the 
defendant  should  make  deliveries  at  a  greater  rate  than  according 
to  the  ratio  provided  in  the  contract.  This  would  be  to  make  a  new 
contract  for  the  parties  in  this  respect  also,  and  there  is  nothing  in  the 
record  from  which  it  could  be  held  that  such  new  contract  had  been 
made  on  the  part  of  the  defendant ;  also  to  so  hold  would  permit  the 
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plaintiff  to  use  6Uch  an  advantage  for  itself  fbr  the  purpose  of  in-* 
flicting  loss  and  expense  upon  the  defendant. 

It  follows  that  the  judgment  appealed  from  should  be  reversed, 
with  $30  costs,  and  the  complaint  dismissed,  with  costs.    All  concur. 


(187  App.  Dlv.  740) 

SMITH  et  al.  v.  GRAVES. . 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  7>  1919.) 

1.  Weights  and  Measubes  «=»5— ^Pbessing  of  Hat  Tags. 

General  Business  Law,  S  253,  requiring  pressers  of  hay  for  market  to 
tag  the  same,  and  that  the  hay  shall  be  sold  at  the  weights  indicated  on 
the  tag,  does  not  apply  where  hay  pressed  Is  not  for  the  market  and 
the  owner  agrees  to  himself  fumlsb  tihe  tags. 

2.  Appeal  akd  £brob  ^b9230 — RESBBVAtioiN .  of  Objectioi«8^Conduct   of 

Tbial  COUfiT. 

Where  the  trial  judge  stated  that  he  wo^ld  not  be  present  when  the 
verdict  was  returned  and  directed  a  sealed  verdict,  upon  tlie  return  of 
which  the  defeated  party  might  malce  a  motion  on  all  the  grounds  stated  in 
Code  Civ.  Proc.  {  999,  which  would  be  deeined  denied,  and  judgment  en- 
tered, with  a  stay  of  00  days,  the  ii'resular}ty  In  the  proceeding  could  not 
be  raised  t>y  a  defeated  party,  in  the  absence  of  timely  objection. 

Appeal  from  ,Trial  Term,  Cortland  County. 

Action  by  William  A.  Smith  and  'anothef-  against  Ida  J.  Graves. 
From  a  judgment  on. the  verdict  of  the  jury,  and  from  an  order  den}^- 
ing  a  new  trial  on  the  minutes,'  defendant  appeals.    Affirmed. 

Argued  before  JOHN  M.. KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

James  O.  $ebring,  of  Corning,  for  appellant.' 

Clayton  R.  Lusk,  of  Cortland,  for  respondents. 

JOHN  M.  KELLOGG,  P.  J.  [1]  At  the  close  of  the  evidence  each 
side  moved  for  judgment.  The  motions  were  denied,  and  the  defend- 
ant's counsel  asked  what  question  would  be  submitted  to  the  jury.  The 
court  asked  if  there  was  any  other  question,  Except  the  fact  that  thp 
hay  was  pressed  for  the  market.  Plaintiffs*  counsel  suggested  also  the 
question  as  to  whether  the  defendant  was  to  do  her  own  tagging  and 
furnish  her  own  tags.  The  defendant's  counsel  objected  to  the  lat- 
ter question  going  to  the  jury.  The  course  of  the  trial,  therefore,  elim- 
inated all  other  questions  on  the  merits  from  the  case.  There  was  evi- 
dence that  the  defendant  agreed  to  do  her  own  tagging  and  furnish  the 
tags,  and  that  the  hay  was  not  pressed  for  the  market.  The  jury  found 
for  the  plaintiffs,  and  therefore  the  provisions  of  section  253  of  the 
General  Business  Law  (Consol.  Laws,  c.  20)  does  not  prevent  a  re- 
covery. 

[2]  The  defendant  attempts  to.  raise  another  question,  which  she  has 
foreclosed  herself  from  raising,  and  which  probably  would  be  unavaila- 
ble, if  properly  raised.'  Justice  Davis,  the  former  partner  of  the  plain- 
tiffs' attorney,  was  presiding  at  the  Trial  Term,  but  Justice  McCann 
tried  this  case  on  account  of  Justice  Davis'  disqualification.    When  the 
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case  was  submitted  to  the  jury,  Justice  McCann  stated  that  on  account 

of  the  lateness  of  the  hour,  and  the  fact  that  he  could  not  be  there 
to  receive  the  verdict,  that  he  had  prepared  a  blank,  and  told  the  jury 
how  to  enter  their  verdict  upon  it  and  sign  it,  and  that  after  they  had 
done  so  it  should  be  sealed  and  the  foreman  would  deliver  it  to  the 
clerk.    The  court  further  said: 

'*I  will  have  notecl  upon  the  minutes  that  upon  the  return  of  the  verdict  tha 
defeated  party  may  make  a  motion  on  all  the  grounds  stated  in  section  909; 
that  such  motion  will  be  denied,  and  Judgment  may  be  entered,  and  a  stay 
of  60  days  granted  after  entry  of  judgment.  This  verdict  is  to  be  signed  by 
each  of  the  Jurors." 

The  defendant's  counsel  then  made  several  requests  to  charge,  and 
took  exceptions  to  the  charge.  Upon  the  return  of  the  verdict  to  the 
clerk  he  was  required  to  adjourn  the  court  until  9:30  the  following 
morning.  The  jury  retired  for  deliberation  at  6:10  p.  m.  At  9:50 
p.  m.  the  jury  returned  into  the  courtroom  and  handed  to  the  clerk 
the  sealed  verdict.  The  roll  of  the  jury  was  called,  all  being  present. 
The  clerk  opened  the  seal,  filed  the  verdict,  entered  it  in  his  minutes, 
and  adjourned  court  as  directed. 

On  February  30,  1918,  Justice  McCann  signed  an  order,  as  of  the 
Cortland  term,  reciting  the  trial,  and  that  the  jury  having  rendered  a 
verdict  in  favor  of  the  plaintiffs,  and  the  justice  having  then  enter- 
tained a  motion  for  a  new  trial  upon  his  minutes  upon  all  the  grounds 
specified  in  section  999  of  the  Code  of  Civil  Procedure,  except  that 
the  verdict  is  inadequate,  and  having  denied  said  motion,  now  on  mo- 
tion of  Mr.  Sebring  the  motion  is  denied. 

Justice  Davis  being  disqualified  to  act  in  the  case,  we  may  well  dis- 
regard what  took  place  before  him  on  the  day  following  the  verdict. 
The  method  pursued  by  Justice  McCann,  while  quite  usual,  was  ir- 
regular. Nevertheless  the  direction  was  given  by  him  in  open  court, 
and  neither  counsel  objected.  Considering  the  course  of  the  trial,  each 
counsel  must  be  assumed  to  have  agreed  to  it,  A  timely  objection 
would  have  led  to  a  different  procedure  and  avoided  the  irregularity. 
The  appellant  cannot  well  at  this  time  raise  the  question,  Dubuc  v. 
Lazell,  Dalley  &  Co.,  182  N.  Y.  482,  75  N.  E.  401.  Counsel  cannot 
speculate  upon  a  verdict  of  a  jury  by  holding  back  a  technical  objec- 
tion, and  apparently  consenting  to  an  irregular  practice,  and  then,  after 
the  verdict  is  against  him,  without  any  motion  based  upon  the  irregu- 
larity, appeal,  and  mulct  the  plaintiff  in  a  large  bill  of  costs.  If  there 
was  an  irregularity,  the  proper  way  to  correct  it  was  by  motion  to 
set  aside  the  verdict,  and  not  by  an  appeal  from  the  judgment  and 
from  an  order  denying  a  new  trial  upon  the  minutes.  The  order,  made 
February  20th,  denying  the  motion  for  a  new  trial  upon  the  grounds 
mentioned  in  section  999  of  the  Code  of  Civil  Procedure,  and  based 
upon  no  other  grounds,  and  the  notice  of  appeal,  should  be  deemed  an 
effectual  waiver  of  any  objection  which  might  exist. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 


I 
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VBRSCHLBISBE  T,  JOSEPH  STERN  &  SON,  Inc.,  et  aL 
(8Bpreme  Oourt,  AirpeUiit^  Division,  lOdtd  DefNirtment.    May  7,  1919.) 

Appeal  from  State  Industrial  Commission, 

Proceeding  under  the  Workmen's  Compensation  Act  (Consol.  Laws, 
c.  67)  by  Morris  Verschleiser  to  recover  for  personal  injuries,  oppos- 
ed by  Joseph  Stem  &  Son,  Incorporated,  employer,  and  the  Zurich 
General  Accident  &  Liability  Insurance  Company,  Limited,  insurance 
carrier.  From  an  award  by  the  State  Industrial  Commission,^  the  em- 
ployer and  insurance  carrier  appeal.    Reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J„  and  WOODWARD, 
COCHRANE,  and  H,  T.  KELLOGG,  JJ. 

Alfred  W.  Andrews,  of  New  York  City  (Joha  N.  Carlisle,  of  Albany, 
of  counsel),  for  appellaiits. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Commission. 

PER  CURIAM.  Award  reversed,  and  claim  dismissed,  on  the  au- 
thority of  Stillwagon  v.  Callan  Bros.,  183  App.  Div.  141,  170  N.  Y. 
Supp.  677,  affirmed  224  N.  Y.  714,  121  N.  E.  893.  Griffin  v.  Roberson 
&  Son,  176  App.  Div.  6,  162  N.  Y.  Supp.  313,  and  De  Filippis  v.  Falk- 
enberg,  170  App.  Div.  153,  155  N.  Y.  Supp.  761,  affirmed  219  N.  Y. 
581,  114  N.  E.  1064. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  claimant,  at  the 
time  of  the  injury,  was  engaged  in  removing  offal  from  a  slaughter- 
house with  a  hand  truck.  He  was  somewhat  advanced  in  years,  and, 
owing  to  his  age  and  perhaps  to  some  peculiarities  the  other  employes 
were  accustomed  to  pick  on  him,  and  this  made  him  somewhat  irritable. 
While  doing  his  work,  a  fellow  employe  fhrew  a  btdl's  penis  around  his 
neck.  The  claimant  evidently  understood,  ftx>m  the  situation  of  the 
parties,  that  Dudler  had  committed  the  assault,  and  he  immediately 
struck  Dudler.  Dudler  kicked  him,  inflicting  serious  injuries,  for  which 
compensation  has  been  allowed. 

If  the  old  man  had  been  right  in  assuming  that  Dudler  committed 
the  assault  upon  him,  his  striking  back  would  have  been  a  natural  re- 
sult of  the  act,  and  it  might  then  well  be  said  that  the  claiinant  would 
be  within  the  act  Matter  of  Heitz  v.  Ruppert,  218  N.  Y.  148,  112  N. 
E.  750,  L-  R.  A.  1917A,  344. 

''Altercations  and  blows  may,  however,  arise  from  che  act  of  a  feUow  serv- 
ant wbile  both  are  en^ged  in  the  emi^oyer's  work  and  in  relation  to  the  em- 
ployment. The  employer  may  be  badly  or  carelessly  served  by  two  men  en- 
gaged in  his  work,  and  yet  it  may  be  inferred,  when  one  injures  the  other  in 
a  quarrel  over  the  manner  of  working  together  in  a  common  employment,  that 
the  accident  arose  out  of  the  employment,  aod  was  not  ent|r^  oat^de  of  its 
scc^e,  if  it  was  connected  with  the  employer's  work  and  in  a  sense  in  his  in- 
terest. Such  cases  necessarily  present  close  questions  of  facL"  218  N.  Y.  153. 
112  N.  B.  751.  L.  R.  A.  1917A,  844. 

The  mere  fact  that  the  claimant  was  mistaken  as  to  the  ai^g^essor 
does  not  show  that  he  attempted  to  commit  an  affirmative  assault  on 
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Dudler.  He  was  d^ending  himself  and,  with  many  fellow  workmen 
around,  hit  thepersbn  who  appeared  to  be  his  antagonist.-  Within  the 
liberal  spirit  of  the  act,  the  claimant  should  be  treat^  in«tb«  saoie  oian- 
ner  as  if  he  had  actually  struck  the  party  who  .assaulted  him;  that  was 
what  he. intended  to  do,  lie  was  clearly  in  error  as  to  the  identity  of 
the  assailant,  and  in  that  respect  his  assault  upon  Dudler  was  a  mistake. 
Nevertheless,  it  was  not  such  an  intentipnal  affirmative  wrong  that  it 
put  him  outside  the  protection  of  the  act.  Compensation  is  awarded 
without  regard  to  fault,  and  the;  mistake  of  the  claimant  as  to  who  as- 
saulted him  is  not  fatal  to  his  claim. 

We  find  nothing  to  the  contrary  in  Matter  of  Still  wagon  v.  Callan 
Bros.,  183  App.  Div;  141,  170. N,  Y.  Supp..  677,  affermed  224  NT:  Y, 
714,  121  N.  E.  893.  There  the  injured  person  committed  an  unlaw- 
ful intentional  assault  upon  another,  and  it  was  held  that  he  had 
brought  the  injury  upon  himself  by  his  illegal  act.  The  claiooant  in. 
this  case  believed  that  he  was  protecting  himself  from  his  real:  assail- 
ant. He  was  mistaken  in  the  identity  of  the  aggressor,,  but;  as  wc  have 
said,  his  mistake  is  not  fatal  to  his  claim. 

The  award  should  therefore  be  affinned.  • 

WOODWARD,  J-,  concurs  herein. 

U87  App.  Dlv.  811)  .•  .       . 

LEGENBAUER    v.  ESPOSITO. 

■    •     '  *  ,  ••        I  .         .  J     ,       .      , 

■  (Supreme  Court,  Appelldte  Division,  Third  Department.    May  7,  19l!S.) 

1.  MA9r£3  AND  Sl^BVANT  ^;»301(1)— AUTOHOBIL]B  ACGII>SITI^LrIABII.rrY  pF  PaB- 

KNT  FOR  tNSGLIGftrVGE  OF  CHILDt-PlEASUBE  RiDE.  .       ^ 

Where  several  girls  asked  son  tqv  pleasure  ride  id  'father's  automobile, 
and,  upon  being  referred  to  father,  asked  him  if  aoa  oould  give  them  a 
*'}oy  ride/*  the  father,  upon  permlttiag  aon  to  take  car^  ^sras  hot  liable 
for  iQJurles  from.  6on*8  negligence,  shioe  he  had  np  interest  in  the  joy  ride; 
thq  son  under  such  circumstances  not  being  father's  agent . 

2,  MASTBV  AND    SEBVA.NT   «=»330(1)— AUTpMOBILlB  AOCIDENT-^ACTION    ]?0B   IN- 

JURIES—BUBDEN  OF  PbOOF.  ' 

.  In  action  against  automobile  owner  for  Injuries  sustained  In  automoo 
Mle  accident  du^  to- negligence  of  owner's  son  in  opecatlon  of  automobile, 
plalntUI  has  burden  of  p'roYiog  that  i^se  of  automobile  l^y  apn  was  with 
ponsent  aaid  knowledge  and  under  control  of  owner. 

3,'  Master  and  Sebvant  «g=s>307 — Aut^mqbxi^:  Accident— LiABiLnr  of  Ow^- 
EB— Violation  OF  Speed  Law.  ., 

In  action  against  automobile  owner  for  Injuries  due' to* neglf gen ce' of 
'    owner's  son  in  operation  of  automoblte,  'thoiigh'  evidence-  ef  violatlan  of 
Highway  Law,  §f  287,  2d0,  may  be  some  evidence  of  negliipence,  such  neg- 
ligence will  not  be  Imputed  to  owner,  whem  car  was  not  heiag  used  for 
the  purposes  of  owner. 

Appeal  from  Trial  Term,  Rensselaer  County.  •  '?  J 

Action  by  Eva'.M.  Legenbauer,'an  infant,  by  Mary  Grounds,  her 
guardian  aJ  litem',  against  Joseph  Esposito.  fropi  ?i  |udgmcnt.  for 
plaintiff,  and  from  an  order  denying  motion  f'or  new  trial  made  upon 
tlie  minutes, 'defendant  appeals.    Reversed,  ankl  netr  trial  granted. 

J"       ■' — : ■■■■•■ — ■■./>■■  »    ■ — -» — 7- • — — 

^;=»^or  other  cases 'see  same  topic  &  KGT-I^USIBISK  lb  all  Key-Ntixnborbd  Digests  A  XndexeA 
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(176  N.T.8.) 

Argued  before  JOHN  M.  KELLOOG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 
John  J.  Scully,  of  Albany,  for  appellant.  . 
Abbott  H.  Jones,  of  Troy,  for  respondient, 

WOODWARD,  T.  The  complaint  alleges  that  the  plaintiff  is  an 
infant ;  that  the  defendant  was  guilty  of  owning  an  automobile  on  the 
8th  day  of  October,  1916,  and  for  some'  time  prior  thereto,  indo» 
said  8th  day  of  October,  19  W,  while  the  plaintiff  was  riding  :ia  said 
automobile  in  a  prudent  and  car'^furmanner,  aild  "which  said  autamo- 
bile  was  at  the  time  in  charge  oi  the  defendant's,  ^ei^t' and  servant, 
and  was  being  operated  with-  the  consent,  kuiQwWge,  and  ufi^er  th^ 
control  of  the  above-named  defetfd^t,"  that  ."^id.  automobile  was  so 
carelessly,  recklessly,  negligently,  and  unlawfully  driven  aftd-operat'^ 
ed,  and  the  defendant's  agent  and. servant,  who  was  then  drivirig  and 
operating  the  said  automobile,  in  endeavoring  to  pa3S  anothec  automo- 
bile which' was' then  and  there  ptpteeding  in*a  northeriy  direction  oq 
the  said  Mechanicville  road,  at  k^time  and  place  whcfn,  if  he  had  used 
ordinary. care  and- diligence,  he  would  have  known  that  it  was  impos- 
sible to  pass  the  said  atitomobile,  so  that  the  automobile  in  which  this 
infant  plaintiff  was  then  seated  collided  with  and  struck  an  automobile 
which  was  then  and  there  proceeding  in  an  opposite  directioti,"  etc., 
resulting  in  the  injuries  complained  of  to  the  plaintiff.  This  allega- 
tion is  denied  in  whole ;  and  while  it  is  seriously  urged,  and  there  i$ 
evidence  to  support  the  contcfntion,  that  the  plaintiff  received  no  in- 
juries in  the  accident,  in  the  view  we  take  oi  .this  case  it  is  not  nec^ 
essary  to  deterrnine  the  weight  of  evidence  upon  this  issue. 

[1]  As  the,  ca^e  wept  to  trial  there  was  the  allegation  that  the  de- 
fendant owned  the  automobile,'  and  that  it  was  being  operated  by  the 
agent  and  servant  of  the  defendant,,  with  his  consent,  knowledge,  and 
under  the  control  of  the  defendant.  The  ownership  was  admitted, 
but  the  aUegatiOns  in  reference  to  thd'Consent^  kn%)wledge,  and  control 
of  the  car  were  denied,  and,  of  cbirrse,  it  Was  for  the  plaintiff  to  es- 
tablish these  facts^  by  a  iair  preponderance  of  evidence,  the  universal 
rule  in  the  state  of  New  York  in  civil, actions*  .• . 

The  plaintiff  was  called  in  her  own:  behalf.  She  testified  that  she 
knew  Mr,  Esposito  (the  defendant/we  assume) ;' that  she  was  in  his 
store  on  the  afternoon  of  Sunday,  October.  8,  1915,  at  2  o'clock,  and 
that  she  had  a  talk  with  him  in  reference  to,  an  automobile  ride ;  that 
the  defendant  said  that  he  (the  boy)  cpuld  take  the  car  for  the  after- 
noon for  us  to  go  for  a  joy  ride,  and  so  we  did."  She  then  says  that 
"we  decided  on  Saratoga"  as  the  place  to  which  they  would  drive,  [evi- 
dently referring  to  the  persons  who  made  up  the  party,  and  she  says 
tliat  James  Esposito,  the  defendant's  son;  was  driving  the  car.  She 
says  that  Mr.  Elsposito,  the  defendant,  and  his  wife,  were  at  the  store 
when  they  left,  and  that  they  bade  them  good-bye,,  and  then  she  goes 
on  to  describe  the  trip  out  the  Mechanicville  road,  and  the  collision, 
which  obviously  resulted  from  the  careless  manner  in  which  James 
Esposito  ran  the  car.  According  tp  this  witness — and  there  is  no  dis- 
pute about  the  facts — ^the  young  man  ran  the  car  at  the  rate  of  40 
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miles  an  hour  and  attempted  to  pass  a  car  in  front  of  ^im,  which  had 
slowed  down  while  the  rear  car  was  close  behind,  and  in  dod^ng  to 
the  left,  to  avoid  a  collision  with  the  forward  car,  he  came  in  con- 
tact with  a  car  running  in  the  opposite  direction,  with  the  result  that 
both  cars  were  badly  wrecked,  and  the  plaintiff  claims  to  have  been 
injured,  along  with  other  members  of  the  party. 

The  only  other  person  who  testified  in  reference  to  the  ownership 
and  control  of  the  car  was  James  Esposito,  who  said : 

That  he  was  the  son  o£  the  defendant,  and  that  on  the  8th  day  of  October 
^they  came  to  the  store  and  asked  me  If  they  could  have  a  ride,  and  I  said 
'Sure.' "  He  says  that  this  was  In  the  morning,  and  that  the  **they^  he  re- 
ferred to  was  "Eva  [the  plaintiff]  and  Lena  and  her  sister  Josephine" ;  that 
they  "came  to  the  store  and  they  asked  if  they  could  have  a  ride" ;  that  they 
*'asked  me,  and  I  told  them  to  ask  my  father,  and  my  father  said  he  couldn't 
go  out,  and  after  a  while  they  came  in  and  asked  again,  and  he  told  them 
they  could  go  for  a  short  ride.  Later  on  they  came  back,  and  I  was  out 
there,  and  so  we  went  out.  I  went  out  and  got  the  car,  and  they  all  got  in. 
There  was  four  of  them ;  there  was  only  four  to  go,  and  the  other  two  came 
along,  and  asked  if  they  oould  have  a  ride,  and  they  got  into  it,  and  that 
made  seven  altogether;  they  got  in  and  I  drove  the  car." 

[2]  There  is  no  dispute  as  to  this  version;  it  is  not  inconsistent 
with  the  story  of  the  plaintiff.  It  merely  covers  the  time  prior  to  the 
hour  she  fixes,  and  it  is  evident  that  these  young  people  importtmed 
the  defendant  to  give  them  a  "joy  ride,"  as  the  plaintiff  herself  ex- 
presses it,  and  that  finally  he  consented  that  his  son  might  take  the  car 
and  give  them  a  ride.  In  other  words,  the  defendant  loaned  his  car 
to  these  young  people,  including  his  son,  for  a  drive.  He  had  no  in- 
terest in  the  "joy  ride."  .  It  was  for  their  pleasure  and  at  their  request, 
and  the  fact  that  the  driver  happened  to  be  his  son  did  not  make  him 
the  agent  or  servant  of  the  defendant,  any  more  than  the  plaintiff  would 
have  been  his  agent  or  servant,  if  she  had  taken  the  wheel  and  touched 
the  accelerator  on  this  "joy  ride." 

**On  the  occasion  of  the  accident,"  say  the  court  in  a  very  similar  case 
(Helssenbuttel  v.  Meagher,  162  App.  Div.  752,  147  N.  Y.  Supp.  1087),  "the  son 
had  taken  the  car  out  for  a  pleasure  drive,  accompanied  by  several  of  his 
friends.  Neither  defendant  nor  any  other  member  of  his  family,  except  his 
son,  was  in  the  party.  It  Is  evident  from  these  faota  that  when  the  accident 
happened  the  car  was  neither  expressly  nor  constructively  in  the  use  or  serv- 
ice of  the  defendant,  and  that  in  driving  the  car  the  son  was  in  no  way  acting 
as  the  defendant's  agent.  Under  these  circumstances  we  hold  that  defendant 
is  not  liable  for  his  son*s  negligent  operation  of  the  car.  The  principle  in- 
volved has  been  applied  in  so  many  cases  that  the  citation  of  but  a  few  wlU 
suffice:  Tanzer  v.  Read,  160  App.  Div.  584  [145  N.  Y.  Supp.  708];  EYeibaum 
V.  Brady,  143  App.  Div.  220  [128  N.  Y.  Supp.  121];  Cunningham  v.  Castle,  127 
App.  Div.  580  [111  N.  Y.  Supp.  1067];  Maher  v.  Benedict,  123  App.  Div.  679  [108 
N.  Y.  Supp.  228]." 

The  court  in  Walrath  v.  Hanover  Fire  Ins.  Co.,  216  N.  Y.  220,  225, 
110  N.  E.  426,  427,  restates  an  old  rule  in  new  and  vigorous  language 
when  it  says  that  it — 

"is  fundamental  that  in  civil  actions  the  plalntifiP  must  recover  upon  the 
facts  stated  in  his  complaint,  or  not  at  all.  In  case  a  complaint  proceeds  on 
a  definite,  clear,  and  certain  theory,  It  will  not  support  or  permit  of  another 
theory  because  it  contains  isolated  or  subsidiary  statemen^ts  consistent  ther^ 
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witb.    Jl  party  must  recover  not  only  acoorOing  to  bla  proofi9  bat^aceordlni;  to 
his  pleadings"  (citing  authorities). 

And  surely  the  plaintiff  has  failed  to  establish  the  facts  which  she 
alleged  as  a  ground  for  her  action.  She  has  utterly  failed  to  establish 
that  the  defendant's  son  was  the  agent  or  servant  of  the  defendant  at 
the  time  of  this  accident  On  the  contrary,  she  shows  by  her  own  tes- 
timony that  she  asked  the  defendant  for  the  use  of  the  car,  and  the 
testimony  of  the  son,  wholly  uncontradicted,  is  that  he  was  first  asked 
to  give  the  plaintiff  and  others  a  ride,  and  that  he  was  willing  to  do  so, 
but  suggested  that  the  plaintiff  ask  his  father,  and  when  the  consent 
was  given  they  all  went  out  for  a  "joy  ride,"  and  the  accident  hap- 
pened through  the  negligent  manner  m  which  the  son  operated  the 
car. 

[8]  While  it  is  perhaps  unimportant,  in  the  view  we  take  of  this 
case,  we  are  of  the  opinioh  that  testimony  as  to  the  sustained  speed  of 
the  car  is  important  only  in  determining  the  liability  of  the  driver  of 
the  car  for  the  penalties  prescribed  by  the  Highway  Law  (Consol. 
Laws,  c.  25).  Section  287  of  the  Highway  Law  deals  with  "every 
person  operating  a  motor  vehicle  on  the  public  highway,"  and  is  a 
police  regulation,  for  which  section  290  prescribes  penalties  to  be  im- 
posed for  a  violation  thereof,  and  while  it  may  be  some  evidence  of 
negligence,  it  may  not  be  imputed  to  the  owner  of  the  car,  where  it  Is 
not  being  used  for  the  purposes  of  the  owner. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  The 
court  disapproves  of  the  finding  that  the  defendant  was  guilty  of  n^- 
ligence.    All  concur.  ^ 

(187  App.  Blv.  818) 

TBOUTON  V.  M.  J.  SHEEHY  ICE  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    Hay  7,  1019.) 

!•  Masteb  and  Servant  ^»417C7) — Workmen's  Coxpensation  Law — Find- 
ings OF  lNDt[anrBXAL  Board — Review. 

Notwithstanding  Workmen's  Compensation  Law,  f  21,  providing  that  in 
the  absence  of  snbstantial  evidence  to  the  contrary  it  shall  be  presumed 
that  **the  injury  did  not  result  solely  from  the  intoxication  of  the  injured 
onployd  while  on  duty/'  it  is  not  the  province  of  the  court,  on  appeal 
from  an  order  of  the  State  Industrial  Commission,  refusing  to  make  an 
award  by  reason  of  intoxication,  to  consider  the  facta,  except  for  the  pur- 
pose of  determining  questi<ms  of  law. 

2.  MAffrsa  AND  Servant  «=»406(4) — ^Woekicen's  CoHFENflATios  Law— Death 

— ^iNTOXICATION — ^EVIDBNCE. 

Evidence  held  to  support  a  determination  of  the  State  Industrial  Com- 
mission that  death  resulted  solely  from  the  intoxication  of  deceased,  not- 
withstanding Workmen's  (Compensation  Law,  {  21,  providing  that,  in  the 
absence  of  substantial  evidence  to  the  contrary,  it  shall  be  presumed  that 
"the  injury  did  not  result  solely  from  the  intoxication  of  the  injured 
employe  while  on  duty." 

Appeal  from  Slate  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Selma 
Trouton  for  compensation  for  the  death  of  Joseph  Trouton,  opposed 

^S9Foir  other  ca«M  see  saine  topic  &  KEY-NUMBBR  in  aU  Key-Numbored  Digefits  ft  Indexes 
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by  the  M.  J:  Sheehy  Ice  Company,  the  employer,  ahd  the;.Ztiridi  Gen- 
eral Accident  &  Liability  Insurance  Company,  the  insurance  carrief. 
From  aft  order  o£  the  State  Industrial  Commission,  refusing  to  make 
an '  award  of  compensation,  claimant  appeals.  Order,  unanimously 
affirmed^ 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  ^nd  LYON.WOOD- 
WARD,  COCHRANE,  and  HfeNRY  T.  KELLOGG,  JJ- 

Myers  &' Goldsmith,  of  New  York  City  (Gordon  S.  P.  Kleebfrg,  of 
New  Y6rk  City,  and  Joseph  B.  Kaufman,  of  Brooklyn,  of  cotmsd), 
jFor  appellant.  .  , 

.  Jeremiah  F.  Connor,  of  New  York  City  (WilKam  Butler,  of  New 
Vork  City,  of  counsel),  for  respondents.       .     -    •  ... 

Charles- D.  Newton,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of,  New 
Vork  City  (E!  C,  Aiken,  Deputy  Atty,  Gen.,  of  counseiy,  for  State  In- 
dustrial Commission, 

-'WOODWARD,  J.  Joseph  Trouton,  on  the  6th  of  April,  1917, 
was  employed  by  the  M.  J.  Sheehy  Ice  Compamr  .as  a  driver  of  one 
of  its  ice:  wagons.  It  had  a  place  of  business  at  li2|d  street.  New  York, 
which  is  located  upon  a  dock  adjacent  to  the  Hudson  river.  On  the 
day  in  question  the  decedent  took  out  his  wagon  Ipad  of  ice  at  6  o'clock 
in  the  morning,  and  along  about  2  o'clock  in  the  afternoon  called. up 
the  office  of  the  cbriipany  and  reported  that  he,  was  not  in  a  condition, 
owing  to  drink;  to  complete  his  deliveries^^  and  asked  for  a  he|per.  An 
assistant  wa?  sent  oiit  to  complete  the  delivery  and  bring  in  mt  team, 
and  the  decedent  came  back  to  the  office  and  was  ^ut  hopie.  He  left 
the  office  to  get  his  coat  from  the  wagon,  and  this  is  the  last  seen  of 
him  until  another  employ^  of  the  company,  coming  f  rpm  a  $mall  birild- 
ing  on  the  dock,  says  he  saw  a  pair  of  feet,  just  disappearing  over  the 
edge  of  die.  dock,  and  later  in  tbe  day  the.. body  of  ihe  d^pede^t  was 
taicjcn  from  ,the  river.  The  State  Industrial  Commission  found  the 
facts  warranting  the  making  of  an.aw^rd,.  except  that  it  was  held  ihat 
the  decedent  came  to  hid  death  wholly  because  of  his  intoxication,  and 
upon  this  appeal  it  is  urged  that  this  determination  of  tlie  commission 
is  not  warranted  by  the  evidence.  • 

[1  ]  Section  21  of  the  Workrqeij's  Compensation  Law  (Consol.  Laws, 
c.  67)  pro\^ides'that,'in'the  absence  of  substantial  evidence  to  the  con- 
trary, it  shall  be  presumed  that  "the  injury  did  not  result  solely  from  * 
the  intoxication  of  the  itijured  ettiployee  while  on 'duty,"  but  in  thte 
case  there  was  such  substantial  evidence.  Indeed,  the  evidence  was 
preponderating  that  the  decedent  was  staggering  drunk  at  the  .very 
time  of  the  accident,  and  all  of  the  known  facts  point  to  this  as  the 
proximate  cause  of  the  death.  It  is  not,  however,  the  province  of  this 
court  to  consider  the  facts,  except  for  the  purpose  of  determining  ques- 
tions of  law,  for,  as  Mr.  Justice  Howard  says  in  Matter  of  Rhyner  v. 
Hueber  Building  Co.,  171  App.  Div.»56,  58,  156  N.  Y.  Supp.  903,  904: 

*^It  is  not  well  for  this  court  to  fall  Into  tbe  habit  of  aiscussirig  the  facts, 
even  for  the  purpose  of  ehowing  that  the  findings  of-faet  are  reasonable  and 
meet  with  onr  approbation.  We  cannot,  except  by  usurpation,  invade  the 
realm  of  facts,  for  it  was  the  ctear  Intent  of  the  Legislature  that,  the  *decl- 
Blon  of  the  commission  shall  be  final  as  to  all  questions  ot  fact.'    •    *    «    The 
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commUttlbn  Is  tlie  w>W  iwAg^  and  tte'lkial*  joAge'ot  tiie  focts^  im^dtbis  cot)rt 
ia  not  OQl;  fozbiddan  to  tvqapfMBs  upon  the  jnrisdtQt^on  of  t^e-  oommisslon  in 
this  field,  but,  by  section  20  of  the  act.  It  is  circumscribed  even  In  its  review 
of  questions  of  law.  It  waa  the  purpose  of  the  Legislature  to  create  a  tribu- 
nal to  do  rough  Juirtice-^eedy,  summary,  informal,  untechnlcal:**  Matter  of  * 
Tlrre  ▼.  BuSh  O^rmitiai  Co.,  172  App.  Div.  Sd6,  88^,  158  N.  Y.  Supp.  888;  TJhl 
V.  Guarantee  Construction  Co.,  174  Afip.  Div.  571,  578,  101  N.  X.  Sapp^  659;;. 
Matter  of  Dale  ▼•  Sannden  Bros^  219  N.  Y.  69,  63,  112  N.  B,  671,  Ann,  tSas. 
1918B,  703.         .,  ,  '  ' 

[i]  There  is  evidence  in  this  case  supportin$r  the  determmati6n  of' 
the  State  Industrial  Commission,  and  the  order  should  be  affirmed*  All  - 
concur. 


(107  Misc.  Rep.  231)  ••? 

BOERA.  et  al.  v.  HI  JOS  OE  JOSE  TATA,  S.  EN  C. 

(Supieme  Court;  Appellate  OTenn^  Piar^  Depaitm^nt    Api^  '29|  1019.) .   ;; 

1.  ShIPPIWO  «=»117— MiSDELIVEET— OONVEJRSIOl^.      . 

Delivery  of  goods  to  wrong  pari^^by  steamship  carried  constitutes' con-* 
version.  '       •    •  ^         •<»•        '  i    .  .  •  ■•.-■••    '    ..     •/ 

2.  Shipping   ^llt— WisEnsiivi:BY--Ck)*8iG**t«^ri   DJiMAbKi^MABftrr  VAiit?tf 

OF  Goods.  "   •  !•  •.•'.'■•  ,L.,.  ^ 

Where  steamship  converts  goods  by,  dellverijig  theon  to  wijoofs  Pftrtj^i. 
consignee  is  entitled  to  recover  market  value  of  goods*   ^       '     ,  y 

3.  Sbxpping  «=^117*--MisnBi.ivK»Y--CJoNVEBaiQ^--PLEA^i wa- 

in jconslgnee's  action  against  steamship  carrier,  who  delivered  ^oods  to. 
wrong  party,  complaint  aneging  delivery  of  goods  to  carrier;  Issuancei  of 
bill  of  lading,  demand  for  goods  by  consignee,-  and  carriefe^s^  failure  to^ 
deliver  to  consignee's  damagi^,  thougli  appi^opriate  to  a  recoveiy  fop  brea^- 
of  contract,  1$  ^offldent,  ia  view  of  carrier's  admls^n  during  trial  oi 
misdelivery  of  goods,  to  establish  a  conversion  despite  failure  to  use  word 
/'converted,"  •  .    .  .' 

4-  Appeal  AND  Erbob.  <$=pS89(3) — Pleading— Co nvebsion—Bbeach  of  Con-' 
TRACT— Admissions.*  '  •  '' 

Where  steamship  carrier,  betng  ^gued  by  consignee,  admitted  during  trial; 
that  gooAa  vere  delivi^red  to  wrong  party,  complaint  drawn  for  recovery 
ft>r  mere  breach  of  contract  may  be  deemed  amended  on.  appealr  to  con- 
form to  conceded  facts,  so  as  to  permit  recovery  for  converslotL  . 

Appeal  from  City  Court  of  New  YiW-k,  Trial  Term» 
Action  by  Ramon  T.  Boefa  and  another  against  Hijbs  De  Josi  Taya, 
S.  En  G.     FVoiii  Judgment  giving'  them  insufficient-relief,  tod  from 
order  denying  their  motion  for  a  new  trial,  plaintiffs  appeal.    Affirmed, 
as  modified.  '     '      '  .  '    i        ^    -    .  -  ' 

Argued  April  term,  1919,  before- GUY,  WHITAKER,  and 
FINCH,  JJ.  

Finkler  &  McEntire,  of  New  York  City  (Frank  I.  Finkler,  of  NeW 
York  City,  of  counsel),  for  appellants. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (Robert  S.  Erskine, 
of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  complaint  alleges  that  on  or  about  January  25,  1917, 
the  plaintiffs'  shipper  at  Barcelona,  Spain,  delivered  to  the  defendant 
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500  cases  of  onions  for  delivery  to  the  plaintiffs  in  New  Yotk^  and  de- 
fendant issued  its  bill  of  lading  for  the  mercharidise  by  steamship ; 
that  the  plaintiffs  duly  demanded  of  the  defendant  delivery  of  the  500 
cases,  and  the  defendant  has  failed  to  deliver  144  of  the  cases,  to  plain- 
tiffs' damage  in  the  sum  of  $1,440.  No  oral  evidence  was  given  on  the 
trial,  which  consists  of  stipulations  and  admissions  made  in  the  coarse 
of  discussion  between  the  court  and  counsel.  Defendant  con<ieded  lia- 
bility for  the  property  to  the  amount  of  $432,  or  $3  per  case,  the  in- 
voice value,  as  provided  by  the  bill  of  lading  in  case  of  loss,  and  it  was 
stipulated  that  tihe  value  in  the  New  York  market  was  $10  a  case.  The 
carrier  admitted  that  the  property  was  lost  through  its  negligence,  and 
at  the  close  of  the  discussion  defendant's  counsel  stated: 

"I  will  admit,  as  far  as  we  can  sbow,  that  they  [the  onions]  were  deliyered 
to  the  wrong  party." 

Upon  the  theory  that  the  complaint  was  framed  for  breach  of  con- 
tract, or  at  least  &iat  it  was  doubtful  whether  it  was  ior-  contract  or 
tort,  and  therefore  should  be  considered  as  for  breach  of  contract  (Bar- 
ber V.  Ellingwood,  137  App.  Div.  704,  at  page  712,  122  N.  Y.  Supp.' 
369;  Catlin  v.  Adirondack  Co.,  11  Abb.  >f.  C.  377),  the  learned  trial 
judge  gave  plaintiffs  judgment  for  the  invoice  value  of  the  property, 
$432,  and  plaintiffs  appeal,  claiming  to  be  entitled  to  $1,440»  the  mar- 
ket value  of  the  shi^jment  at  New  York. 

[1-4]  The  admission  of  defendant's  counsel  showed  a  conversion  of 
the  property  by  defendant  (Magnin  v.  Dinsmore,  70  N.  Y.  410,  26  Am. 
Rep.  608),  and  no  valid  reason  is  apparent  why  plaintiffs  should  not 
have  adequate  redress  for  their  grievance  by  a  recovery  of  the  market 
value  of  the  property  (3  Suth.  Dam.  [4th  Ed.]  §  931 ;  King  v.  Sher- 
wood, 22  App.  Div.  548-550,  4«  N.  Y.  Supp.  34).  While  the  facts  set 
out  in  the  complaint  are  appropriate  to  a  recovery  for  mere  breach  of 
contract  they  are  also  sufficient,  in  the  light  of  defendant's  admission, 
although  the  word  "converted"  is  not  used  in  the  pleading,  to  establish 
a  conversion ;  and  the  parties  having  seen  fit  to  dispose  of  the  contro- 
versy hy  concessions  from  which  it  appears  that  the  carrier  had  con- 
verted the  property,  it  would  be  a  sacrifice  of  substance  to  mere  form 
to  deprive  the  consignees  of  their  right  to  adequate  compensation  for 
the  wrong.  If,  however,  an  amendment  of  the  pleading  were  neces- 
sary, the  complaint  may  on  this  appeal  be  deemed  amended  to  con- 
form to  the  conceded  facts.  Cohn  v.  Husson,  113  N.  Y.  662,  21  N.  E. 
703. 

Judgment  modified,  by  increasing  the  recovery  to  $1,440,  with  in- 
terest from  February  23,  1917,  less  unpaid  freight,  and,  as  modified, 
affirmed,  with  costs  to  the  appellant  in  this  court  and  the  court  be- 
low.   All  concur. 
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(187  Aw*  Div,  59&)  .. 

IMPERIAL  PRODUCTS  CO..  Inc.,  v.  CAPITOL  CHEMICAL  CO. 

<3apreme  Oourt,  Appelate  Dttlston,  First  Deportment    May  6,  1^19.) 

1.  Sales  ie=s»82(5)— Dblivvbt  to   Cabbisr— Payment  of  Pukchase  Psxcb— 

BvTEB*s  Right  to  Inspection. 

Personal  Property  Law,  |  128,  subd.  3,  providing  that  buyer  is  not  en- 
titled to  examine  goods  befbre  paymebt  of  pAc^,  where  dellyered  by  car- 
rier under  buyer's  agreement  to  pay  price  before  dettvery,  does  not  ap* 
ply  to  every  shipment  by  carrier,  but  only  where  Bales  contract  provides 
that  carrier  shall  collect  on  delivery;  the  controlling  element  being  agree- 
ment of  parties,  and  not  method  of  shipment,  for  the  four  conditions  nec- 
essary to  bring  case  within  statute  are  delivery  to  carrier,  Instructionst 
against  delivery  until  goods  are  paid  for,  pursuant  to  agreement  between 
buyer  and  seller,  and  Indication  of  agreement  by  marking  goods  ''collect 
on  delivery"  or  otherwise, 

2.  Baxxb  «=5>82(5) — Inspection  of  Goods— Deuvebt  by  Cabbieb— Payment  of 

PUBCHASB  PbICB. 

Where  goods  were  shipped  to  buyer  without  agreement  ISiat  shipment 
should  be  made  "collect  on  delivery/*  and  without  agreement,  that  tuyer 
would  pay  purchase  price  by  sight  draft;  to  be  attached  to  bill  of  lading, 
and  where  no  terms  of  payment  were  specified  in  agreement,  the  delivery 
and  payment  were  concurrent  oibllgations  under  Personal  Property  Law, 
f  123,  and  buyer  had  the  Tight  of  inspection  before  he  was  required  to 
accept  apod  pay  for  the  gooda 

3.  Sales  ^=»82(C9 — Inspbotion  of  Goons— Paymbnt  of  Pubohasb  Pbiob  by 

Sight  Dbaft  with  Biix  of  Lading  Atcached. 

Where  goods  are  shipped  under  buyer's  agreement  to  pay  purchase 
price  by  sight  draft  with  lAli  of  lading  attached,  payment  Is  a  condition 
precedent  to  delivery  and  inspectjk>n  of  good%  under  Personal  Property 
Law,  i  128,  subd.  2.  ;      V 

Clarke,  P.  J.,  and  Dowling,  J.,  dissenting. 

Appeal  from  Appellate  Term;  First  Department 

Action  by  the  Imperial  Products  Company,  Incorporated,  against 
the  Ci^tol  Chemical  Company.  From  a  determination  of  the  Appel- 
late Term  (103  Misc.  Rep.  493,  170  N.  Y.  Supp.  397),  reversing  a  judg- 
ment of  the  City  Court,  plaintiff  appeals.  Determination  of  Appellate 
Term  reversed,  and  judgment  of  City  Court  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Milton  Mayer,  of  New  York  City  (Goodman  Block,  of  New  York 
City,  of  counsel),  for  appellant. 

Carmody  &  CarsweU,  of  New  York  City  (Francis  X.  Carmody,  of 
New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  [1]  Four  conditions  must  exist  to  bring  a  case  within 
subdivision  3  of  section  128  of  the  Personal  Property  Law  (Consol. 
Laws,  c.  41) :  (1)  Goods  must  be  delivered  to  a  carrier,  (2)  with  instruc- 
tions that  the  carrier  is  not  to  deliver  the  goods  to  the  buyer  until  paid 
for;  (3)  this  must  have  been  done  pursuant  to  an  agreement  betweea 
the  buyer  and  seller;  (4)  such  an  arrangement  may  be  indicated  by 
the  marking  of  the  goods  "collect  on  delivery"  or  otherwise.  In  m) 
opinion,  this  subdivision  does  not  apply  to  every  shipment  by  a  car- 
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rier,  but  only  to  such  shipments  when  the  terms  of  the  cdntract  of  sale 
provide  tha't  the  carrier  shall  collect  on  delivery.  'The  toiltrolUtig  ele- 
ment is  the  agreement  of  the  parties,  and  not  die  mejtiiod'of  shipment 
by  the  seller.  _  ^ 

[2,  3]  In  this  case  there  was  no  agreement  that  the  shipment  should 
be  made  "collect  on  delivery,":  not  was  there  any  agreement  that  the 
buyer  would  pay  the  purchase  price  by  sight  draft  to  be  attached  to  the 
bill  of  lading.  No  terms  of  payment  were  specified  in  the' agreement 
between  the  parties.  Under  such  a  contract,  delivery  and  payment  are 
concurrent  obligations.  Section  123,  Personal  Property  Law*  This 
is  very  different  from  payment  of  the  purchase  price  by  «iglit  draft 
with  bill  of  lading  attached.  In  the*  flfst,  the  buyer  has  the  right  of 
inspection  to  ascertain  whether  the  goods  arp  in -wntormity  with. the 
contract^  ,when  the  ^ejler.  tenr4ers  deliyery^.  before,  he  is  required  to.  ac^. 
cept  and  pay  for  the  goods.  In  the  latter,  payment  is  a  condition,  pre-* 
cedent  to  delivery,  and  betjce.  inconsifetetit  with  the  right  of  inspection. 
Plumb  v:  Hallauer&  Sons  Co.,  145  App.,  Div.  20,  !30  N.  Y.  Supp. 
147;  Personal  Property  I^aw,.§  128,  subd.  2.  Inasmuch  as  there  was 
no  provision  in  tKe  agreement  between.  th«  parties  inconsistent  with 
the  right  of  inspection  before  acce^ta»nce  and  payment,  the  seller  could 
not  deprive  the  buyer  of  that  right  by  adopting  a  method  of  collection 
not  provided  in  the  a^eement.    Willistoft  on  Sales,  p:  840.      .  ••* 

In  my  opinion  the  judgtyient  of  the  City  Court  wa^  ng^^^  .^^4  ^^^  de- 
termination of  the.  Appelate  Term  should  be  jever^d,  with  cost^  in 
this  gourt  and  the  Appellate  Term>*and  the  judgment  of  the  City  Court 
affirmed.    Order  filed. 

SMITH  and  SHEARN,  JJ.,  concur.  .,.,.., 

E>OWLING,  J.  (dissenting).  This  action  was  brought  to  recovet* 
damages  for  the  breach  of  a  contract  whereby  plaintiff  agreed  to  pury 
chase  and  accept  from  the  defendant  one  car,  standard  quality;' yrtrite 
napthalene  flakes,  in  barrels  or  in  paper-lined  boxes,  at  8  x:cnts  per 
pound,  f .  o.  b.  West  Elizabeth,  N.  J.,  prompt  shipments  from  defend' 
ant's  plant  at  Birmingham,  Ala.  The  contract  is  in  writing  and  is  Hot 
disputed.  The  question  involved  in  this  appeal  is  whether  the  purchas- 
er, the  plaintiff,  had  the  right  to  inspect  the  goods  shipped  it  by  the  de^, 
fendant  pursuant  to  this  agreement  of  sale. 

The  bill  of  lading  issued  by  the  JPennsylvahia, Railroad  Company  for* 
the  goods  in  question,  covering  the  car  Rutland  filled  with  napthalene* 
and  routed  to  the  plaintiff  at  West  Elizabeth,  N.  J.,  tjie  invoice 
for  said  goods  covering  said  carload,  aggregating  33,127  pounds,  at 
8  cents  a  pound,  $2,650.16,  and  the  sigkt  draft  on  plaintiff  for  such 
sum  of  $2,650,16,  were  all  seilt  to  the  Chase  National  Bank  for  pi-es- 
dntation  and  collection,  and  were  regularly  presented  and  demand  for 
the  payment  of  the  draft  made  On  plaintiff  by  the  bank.  There  is  tio 
dispute  as  to  these  facts,  and  upbn  the  trial  plaintiff's  counsel  admitr 
tfed  that  a  tender  of  the  goods  liad  been  made.  Plaintiff,  however,  re- 
fu^ed'to  take  up  the  draft  unless  an  opportunity  was  given  it  to  Itispect 
the  goods.    The  plaintiff's  counsel  asked  the   court  to  charge  the  jury 
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tJmt,  ^s' a  matter,  of  law,  the  plaintiff  had  a  right  to  in^p^ct  the  mer- 
chandise before  delivery.  The  court  charged  that  plaintiff  had  the 
right  to  ask  for  a  certificate  for  the  inspection  of  the  merchandise  be- 
fore deHvecy,  to  which  exceptiott  was  duly  taken.  The  sole  question 
for  determination  is  whether,  under  the  contract  between  the  parties 
for  the  purchase  and  sale  of  these  goods,  the  purchaser  had  a  right  of 
inspection  before  paying  therefor. 

No  terms  of  payment  were  specified  in  the  agreement  between  the 
parties ;  therefore  the  sale  was  a  cash  sale,  where  payment^  for  goods 
must  be  made  upon  delivery.  The  shipment  was  by"  carrier,  as  the 
agreement  contemplated,'  and  the  payment  was' to' be  of 'a  sight  draft 
against  the  bill  of  lading  and  invoice,  which  was  thft  ^qwvaleat  of  cash 
on  delivery.,  This-case  conges  within  subdivision  3,  section  128,  of  the 
Personal  Property  Law,  which,  prgvjde^  a^  fdllows,:,.,^       \ 

••3.  Where  goods  are  delivered  to  a  carrier  bjctUd:  seller  In  accAitiance  with 
an  Older  f som  on  agreemtet  :9Ath  ,the  jt^uyer,  japon  the  ta&cm^^  ttot  the  goods 
shall  not  he  delivered  hj  the  carrier  to  the  buyer  until  Jhe  has  pa^  the  priced 
whether  soch  terms  are  iAdieated  by  ^mrkln^.  the  goods  wUh  the  words  *col- 
lect  on  dall\tery/  or: otherwise,  the  buyer  i»  not  entitled  to  exaini»e  tUe  goods 
before  payment  o£  tbe,!price  in  rthe.  absence  <kC  agr0eoieat  peppciltting  such 
examioatlon."  ^  , 

It  was  the  agreement  of  the  parties,  a^.^vjdence^  .Uy.^hp  written 
contract;  that  the  ddiyery  i§hould  be  hx  cajrier.  •  The  law  /treats  this 
sale  under  the  agreement  in  question  as  one  for  c^sh,  wh^re  the  good^ 
arc  not  to  be  delivered  by  the  carrier  to  the  buyer  until  he  has  paid  th^ 
drafts,  and  these  terms  were  indicated  by  the  fact  that  the  buyer  was 
4d  meet  th^  sight  draft  before  it  became  entitled  to  the  invoice  and  bill 
of  lading,  which  were  its  soJp  authority  t<^  take  possession  of  the  goods. 
There  was  no  special  agreement  permitting  an  examination  before  ac- 
ceptance. Under  these  conditions  the  pro'v'isiohs  df  the  subdivision  re- 
ferred to  are  literally  and  completely  applicable* to  this  case,-  ahd  the 
pl^iintiflf  had  no  right  to  an  inspection  of  the  goods  and  the  tender 
therefore  wits  good.  In  WflHston  oil  Sides,  p.  640,  the  rule,  is  recog- 
nized that  sending  goods  forward  with  a  draft  attached  to  a  bill  of  lad- 
ing is  the  equivalent  of  sending  them  forward  C.  O.  D.,  and  both  in- 
volve the  loss  of  the  btfyer's  right  of  irtspection.  No  great  hardship  is 
worked  by- the  rule  laid  down  by  the  statute  in  question,  as  it  is  alwayfe 
competent  for  the  parties  to  provide  for  an  inspection  by  special  agree- 
ment. 

It  follows,  therefore,  that  the  charge  of  the  learned  trial  court  was 
incorrect,  and  that,  plaintiff  nbt  having  the*  right  of  inspection  which 
it  claimed,  the  tender  made  by  defendant  was  effective,  and  the  deter- 
mination of  the  Appellate  Termj  reversing  the  judgment  in  favor  of 
the  plaintiff,  was  corrett. 

The  plaintiff  now  contends  that  it  should  be  granted  a  new  trial,  and 
that  its  coftiplaint  shouW  not  havfe  been  dtsnlissed.  The  record  before 
us,  however,  disclosed  no  such  contention,  raised  in  the  trial  court. 
The  plaintiff  stood  upbn  its  rights  of  inspection  as  a  matteir  of  law,  and 
asked  the  court  to  charge  that  it  had  such  a  right,  and  the  court  com- 
plied therewith.  There  was  no  request  for  the  siAmission  to  the  jury 
of  any  question  of  fact  as  to  any  special  agreement  between  the  par- 
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ties  by  which  the  right  of  inspection  was  granted,  nor  is  it  easy  to  seie 
how  such  a  contention  could  have  been  successfully  made,  in  view  of 
the  written  evidence  herein. 

It  follows  that  the  determination  of  the  Appellate  Term  should  be 
affirmed,  with  costs. 

CLARKE,  P.  J.,  concurs. 


<187  App.  DlT.  757) 

SYMPHONT  THEATER  CO.,  Inc.,  y.  ELY  et  aL 

(Supreme  Ckmrt,  Appellate  Division,  Third  Departmrat    May  7,  1919.) 

1.  Sunday  «=»6a)— Acts  Pbohibited — Exhibition  of  Moving  Pictures.  • 

The  exhibition  of  moving  pictures  on  Sunday  is  illegal,  being  in  Tiola- 
tion  of  Penal  Law,  |  2145; 

2.  Injunction  ^=986(1) — Law  Enfobcbuent— RssTEAiNnia  Poijob  Oitioxaia 

Mayor  and  police  commissioner  of  a  city  will  not  be  enjoined  from  in- 
terfering with  the  conducting  of  a  moving  picture  theater  on  Sunday, 
where  it  Is  claimed  by  mayor  and  police  commissioner  that  the  exhibi- 
tion of  moving  pictures  on  Sunday  is  in  violation  of  law* 

Woodward,  J.,  dissenting. 

Appeal  from  Special  Term,  Broome  County. 

Action  by  the  Symphony  Theater  Company,  Incorporated,  against 
William  R.  Ely,  individually  and  as  Mayor  of  the  City  of  Bingham- 
ton,  and  another.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

RoUin  W,  Meeker,  of  Binghamton,  for  appellant. 
John  Marcy,  Jr.,  of  Binghamton,  for  respondents,    . 

LYON,  J.  The  plaintiff  is  the  owner  and  operator  of  a  moving 
picture  theater.  It  conducted  its  business  for  profit  between  the 
hours  of  2  and  11  o'clock  on  Sunday.  The  defendants  are  the  mayor 
and  police  commissioner  of  the  city  of  Binghamton,  N.  Y.  They  in- 
terfered with  the  business  of  the  plaintiff,  claiming  that  the  same  was 
being  conducted  in  violation  oi  the  Penal  Law,  and  warned  and 
threatened  patrons  who  had  purchased  tickets  that,  if  continued,  they 
should  prevent  by  force  the  conduct  of  the  business  on  Sunday.  The 
plaintiff  thereupon  brought  this  action  in  equity,  and  obtained  an 
injunction  restraining  the  defendants  from  interfering  with  the  ex- 
hibition of  moving  pictures  on  Sunday.  The  court  dismissed  the  com- 
plaint, holding  that  the  acts  of  the  plaintiff  in  conducting  its  moving 
picture  theater  on  Sunday  were  in  violation  of  section  2145  of  the 
Penal  Law  of  the  state  (Consol.  Laws,  c.  40).  Thereupon  the  plain- 
tiff took  this  appeal. 

This  court  held  in  the  case  of  People  ex  reL  Bender  v.  Joyce  et  al, 
174  App.  Div.  574,  161  N.  Y.  Supp,  771,  that  the  public  exhibition  of 
moving  pictures  on  Sunday,  given  for  profit,  even  though  given  in- 
doors, and  not  resulting  in  noise  disturbing  the  peace  of  Sie  day,  was 

^s»For  oUier  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Disesto  A  Indexes 
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then  a  violation  of  law.  We  may  well  stand  on  that  decision  alone. 
However,  another  question,  that  of  the  case  not  being  one  of  equi- 
table cognizance,  is  presented  by  this  appeal. 

In  Davis  v.  American  Society  for  the  Prevention  of  Cruelty  to 
Animals,  75  N.  Y.  362,  it  was  held  that  an  equitable  action  could  not 
be  sustained  to  restrain  an  officer  appointed  by  a  sheriff  to  make  ar- 
rests, and  who  has  threatened  to  arrest  the  plaintiff  for  an  alleged 
violation  of  the  statute,  from  making  such  arrest  on  the  ground  that 
the  acts  complained  of  were  not  a  violation  of  the  statute,  and  that 
the  plaintiff  would  suffer  great  damage  in  his  business  if  the  threat 
was  carried  into  execution;  that  whether  as  matter  of  fact  a  per- 
son is  guilty  of  a  violation  of  said  statute  cannot  be  determined  in 
such  action;  and  that  the  guilt  of  a  person  accused  of  a  crime  is 
to  be  determined  in  a  common-law  court  by  a  jury  and  the  people  as 
well  as  the  accused  have  the  right  to  have  it  so  determined.  In  this 
case  Henry  Bergh  was  president  and  the  chief  executive  officer  of 
the  Society  for  the  Prevention  of  Cruelty  to  Animals,  and  duly  dep- 
utized to  make  the  arrest  complained  of.  Bfit  whether  the  person 
was  guilty  or  innocent  of  the  crime  was  to  be  determined  in  a  law 
court  by  a  jury ;  and  the  court  affirmed  the  judgment,  dismissing  the 
complaint,  holding  that  the  case  made  by  the  pleadings  and  the  proofs 
was  not  one  of  equitable  cognizance. 

In  the  case  of  Delaney  v.  Flood,  individually  and  as  Captain  of  the 
Twelfth  Police  Precinct  of  the  Police  Department  of  the  City  of  New 
York,  183  N.  Y.  323,  76  N.  E.  209,  2  L.  R.  A.  (N.  S.)  678,  111  Am. 
St.  Rep.  759,  5  Aim.  Cas.  480,  it  was  held  that  equity  will  not  inter- 
vene to  restrain  the  police  authorities  from  stationing  officers  outside 
of  a  place  havine  a  liquor  tax  certificate,  when  such  authorities  sus- 
pect the  place  of  being  conducted  as  a  disorderly  house,  and  from 
notifying  customers  who  are'  in  the  place,  and  those  who  are  about  to 
enter  the  same  that  it  is  a  disorderly  house  which  is  likely  to  be 
raided  at  any  moment,  and  that  those  who  are  on  the  premises  at  the 
time  of  such  raid  are  liable  to  arrest.    The  court  says : 

'The  whole  subject  may  be  briefly  summed  up  In  the  statement  that  we 
see  nothing  In  the  case  at  bar  to  take  it  out  of  the  ordinary  rale  that  equity 
will  not  interfere  to  prevent  the  enforcement  of  the  criminal  law." 

It  was  held  by  this  department  in  the  case  of  Chadwick  Park  Ath- 
letic Qub  V.  Peasley,  Sheriff,  142  N.  Y.  Supp.  586,  .affirmed  unan- 
imously 161  App.  Div.  907,  145  N.  Y.  Supp.  1117,  that  equity  will 
not  restrain  a  sheriff  from  interfering  with  Sunday  baseball  by  an 
athletic  club  intending  to  have  Sunday  baseball  for  the  entertainment 
of  its  members ;  for  if  the  Sunday  law  is  violated  thereby,  the  sheriff 
must  enforce  the  law,  and  if  it  is  not  violated,  and  he  makes  com- 
plaint and  causes  arrests,  he  is  responsible  for  any  injury  resulting. 

It  was  held  by  the  Supreme  Court  of  the  United  States  (In  re 
Sawyer  and  others,  124  U.  S.  200,  8  Sup.  Ct.  482,  31  L.  Ed.  402)  that 
a  court  of  equity  has  no  jurisdiction  to  stay  criminal  proceedings.  The 
court  says : 

•*To  assume  such  a  jurisdiction,  or  to  sustain  a  bill  in  equity  to  restrain  or 
relieve  against  proceedings  for  the  puni^honent  of  offenses,    *    "^    *    is  to 
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inya4e  the  doiriaia.  of  the  (Kwrts  df  common  l^w,  or  tid^  dxec«tiye  and  admiB- 

Istrative  department  of  the  government." 

See,  also,  Story's  Equity  Jurisprudence,  §  893. 

The  Second  Department  has  held,  in  the  case  of  Levy  v..  Bingham, 
individually  and  as  Police  Commissioner  of  the  City. of  New  York, 
and  others,  113  App.  Div.  424,  99  N.  Y.  Supp.  258,  that  an  injunc- 
tion will  issue  to  restrain  the  police  authorities  f ran(i  stationing  offi- 
cers in  a  restaurant  where  a  lawiul  business  is  conducted,  when  the 
surveillance  is  based  solely  upon  a  suspicion  that  gambling  is  being 
carried  on  in  an  upper  robm  in  no  way  connected  with  the  restaurant, 
and  the  answering  affidavits  fail  to  show  the  slightest  ground  upon 
which  to  found  such  suspicion.  The  court  distinguishes  th^  case  from 
that  of  Hale  v.  Burns,  101  App.  Div.  101,  91  N.  Y.  Suppv  929,  upon 
the  ground  that  the  latter  case  was  one  in  which  the  plaintiff  had  a 
liquor  tax  certificate,  and  was  conducting  a  saloon;  but  it  was  held 
that  in  the  absence  of  proof  of  violations  of  law,  or  of  circumstances 
tending  towards  such  proof,  the  police  authorities  could  be  restrained 
from  a  continuirig  trespass  on  property.  The  court  r^f^rs  to  the 
case  of  Delaney  v.  Flood,  supra,  with  the  statement  that  it  does  not 
understand  that  case  as  establishing  a  contrary  doctrine;  that  "the 
decision  was  based  upon  the  prindple  that  equity  will  not  interfere  to 
prevent  enforcement  of  the  criminal  law.  That  principle  .has-  no  ap- 
plication in  this  case.  On  the  contrary,  the  court  said  in  that  case 
([183.N.  Y.]  at  page  326  [76. N.  E.  208]),  the  pivotal  point  around 
which  this  question  revolves  is.  that  the  plaintiff  is  engaged  in  the 
sale  of  intoxicating  liquors."    The  court  then  says : 

"The  views  herein  expressed  are  In  general  accord  with  the  re<?ent  decieions 
of  the  AppeUate  Division  In  the  first  Department  in  McGorle.  v.  McAdoc^  113 
App.  Div.  271  [99  N.  Y.  Supp.  47],  and  Burns  v.  McAdoo  [113,  App.  Dlv.]  165 
[99  N.  y.  Supp.  51]." 

Referring  to  those  cases,  we  find  that  the  decisions  were,  by  a 
closely  divided  court,  and  that  the  distinction  pointed  out,  and  which 
controlled  the  court,  was  whether  the  business  conducted  was  legal 
beyond  suspicion. 

In  Levy  v.  Bingham,  supfa,  the  court  further  says : 

"In  the  case  of  Stevens  v.  McAdoo,  112  App.  Div.  458  [98  N.  Y.  Supp.  553]. 
Miiereln  an  injunction  was  denie^^  I  assume  tnom  the  statement  In  iha  opin- 
ion of  Mr.  Justice  Ingrahain  that  sufla)clent  fa<?ts  were  presented  to  Justify  the 
belief  of  the  police  authorities  that  the  premises  there  In  question  were  being 
used  for  unlawful  pni-poses.    This'  case  is  barren  of  such  facts.*!^ 

In  the  case  of  Cleafy  v.  McAdoo,  individually  and  as  Pdlice  Com- 
missioner of  the  City  of  New  York,  and  others,  113  App.  Div,  178, 
99  N.  Y.  Supp.  60,  the  court  held  that  equity  will  not  enjoin  the  po- 
lice from  watching  premises  where  gambling  is  supposed  to  be  car- 
ried on,  when  the- police  authorities  show  reasonable  cause  for  be- 
lieving that  the  law  is  being  violated. 

■  [1,  2]  In  the  case  at  bar  the  law.  v^as  being  violated.  The  busi- 
ness then  conducted  by  the  defendants,  the  exhibition  :of  moving 
pictures  on  Sunday,  was  illegal.  In  People  ex  rel  Bender  v.  Joyce, 
•supra,  the  Special  Term  was  right  in  directing  judgment  in  favor  of 
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the  d^feh<!ants,  dismissihg  the  compliairit'upon  'the  meHts/iipon  both 
of  the  i^rounds  stated  in  this  opinion.  . 

The  judgmeiit  of  the  Special  term  is  ^ffiraled^  with  costs.    All  con- 
cur,  except  WOODWARD,  J., .who?  dissentdi         . 


(188  App.  Dlv»  29)  ...  , 

DOTZ.v.  RENSSELAEB  CQUNTX  MUT.  B^RE  INS.  CO.et  al. 

(Supreme  Court,  Appellate  Division,. Third  bepartment.    May  7,  19l9.) 

1.  PlJIADINO  '  ^279(1)-— AMEKl>lfBWTfi---S0PPLBMlflWALOOMPtArW 

In  action,  by  wiffe,  wh6,  liry  agreeiment  wfth  husbiand,  had  life  estate  In 
btiaband*s  premises,  to  recover  proceeds  of  insurance  policy  after  burning 
of  house,  pleading,  entitled  an  amended  and  sspplem^tai  complaint,  al- 
leging that  the '  insurer  ha!d  paid  hnsbahd  proceedis  of  poli<^  subsequent 
to  commencement  &f -af<;tion,  Is  an  Amended'  complaint,  and  not  a -supple^ 
mental  complaint,  since  it  alleges  no  material  fact  occurring  after  com- 
meucemeiit  of  action;'  such  alle^ahbn:  not  having  been  necessary  to  en- 
title wiffl  to, relief...       .....;. 

2.  SPECino  Pebfobmance  ^==>39 — Pabol  IjAND  Qovtbaot — C!]|eation  of  I4IFS 

Estate  in, Wife.  \    '    '  '  ,"  '    "         '■'■'*' 

Parol  agreement^  whereby  wife  was  glVen  use. for  life  of  husband's 
premises  .in  jsatisf a^ion  .0^  bis  obUgatiofi  tb  prov^&.h^e  for,|i6r>  is  un- 
enforceable. 

3.  Specific  PebfobhaKcb  ^=>41 — Pabol  Land  Oontbact — ^Paet  Pebfobmance. 

An  oral  agreement  to  convey  Interest  in  land  ^wlll  .be  enforced,  notwith- 
standing iReal  Property  Law,  f  S42^  where  Hrfendor  -has  Induced  or  per- 
mitted purchaser  to  do  aetB  in  reliance  tix>on  agr^enaiefit  to  sudian  extent 
and  so  substantial  in  Quality  as  to  irreviediably  aHei*  his  situation  and 
make  the  Interposition  of  the  statute  against  perforinaivce  a  fraud. 

4.  Specific  PKBFOBMANcs.^tP^T — Pabox.  Contjuct-^Pabt  .Pebfobvance— In- 

PBOVEMBNTS.  .  r 

Where  husband  by  pijirbl  granted  wife  use  of  his  premises  for  life  in 
satisfactioxi  of  obligation  to  provide  her  with  a  home,  and  for  more 
than  12  years  reeognized  such  agreement,  permitting  wife  to  expend  large 
sums  of  money  in  improvement  of  premises^  equity  will  enforce  contract  by 
requiring  husband  to  turn  over  to  wife  fire  insurance  j^rooeeds  following 
destruction  of  property.  •    '    .         • 

5.  Plbadino  ^=»34(3) — CoNSTBUcnoN — In  Favob  of  i'lcauino.  , 

Any  doubt  as  to  sufficlaicy  of  siippl^mental  pleading  to  entitle  it  to 
be  served  wiU  be  resolved-  ia  favor  of  the  pleading. 

Appeal  from  Specistl  Term,  Rensselaer  County.  : 

Action  by  Nellie  C,  Doty  against  the  Rensselaer  County  Mutual  Fire 
Insurance  .Cpmpany  and  anoth^er.  From  an  order  denying  her  motion 
for  leave  to  serve  an  ameided  and  supplemental  complaint,  plaintiff 
appeals.    Reversed,  and  motion  granted. 

See,  also,  171  N.  Y.  Supp.  852. 

By  the  pleading  which  the  plaintiff  seeka  to  serve  it  appears  that  she  is 
the  wife  of  the  defendant  Job  Doty ;  tliat  he  abandoned  her  in  the  year  190C, 
and  ever  sinoe  has  Uved  sei){^rate  a^ul  ^art  from  her ;  that  after  the  abaudon- 
ment  he  ottered  to  provide  a  home  for  her,  by  giving  her  tlie  use  for  life  of 
.certain  premises,  with  buildings . thereon,  ownjad  by  him;  that  he  also  offered 
to  keep  the  house  on  said  premises  injured  and  repaired  for  her  protection 
and  benefit,  all  in  perforniance  of  his  obligation  i;o  niainti^ln  and  support  her; 
that  she  accepted  nis  o£ter,,iu  satisfaction  of  hjts  obligation  to  provide  a  hom^ 
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tor  hex,  and  has  ever  since  been  In  possession  and  occupied  said  iMnme  and 
premises  nnder  said  agreement,  and  that  he  has  maintained  the  same  and 
paid  the  taxes  thereon  and  kept  the  same  repaired  and  Insured  for  her  bene^ 
fit  until  January  5,  IMS,  when  the  house  was  destroyed  hy  fire;  that  during 
the  time  she  occupied  said  house  and  premises  nnder  said  agreement,  sh* 
greatly  improved  the  premises  and  building  thereon  by  the  expenditure  of 
large  sums  of  money ;  that  at  the  time  of  the  fire  there  were  insurance  policies 
in  force  upon  said  dwelling  house,  procured  to  be  issued  by  her  husband  pur- 
suant to  his  said  agreement  with  her,  one  of  which  policies,  issued  by  the 
Rensselaer  County  Mutual  Fire  Insurance  Company,  one  of  the  defendants 
herein,  was  for  the  sum  of  f  1,200;  that  since  the  commencement  of  this 
action  said  insurance  company  has  '^unlawfully  paid  to  the  defendant  Job 
Doty  the  amount  due  on  said  policy  aforesaid,  vis.  the  sum  ol  $1,200" ;  t^at 
said  Job  Doty  has  refused  to  rebuild  the  house  or  to  provide  another  home  for 
the  plaintiff,  and  claims  that  the  premises  and  proceeds  of  the  insurance  be- 
long exclusively  to  him,  and  that  plaintiff  has  no  interest  therein ;  and  that 
he  is  wasting  and  damaging  the  premises  and  the  life  interest  of  the  plaintiff 
therein.    The  relief  demanded  is  of  an  equitable  nature. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Thomas  F.  Galvin,  of  Troy,  for  appellant. 

Northrup  R.  Holmes,  of  Troy  (Thomas  S.  Pagan,  of  Troy,  of  coun- 
sel), for  respondent  Rensselaer  County  Mut.  Fire  Ins.  Co, 
Thomas  S.  Fagan,  of  Troy,  for  respondent  Doty. 

COCHRANE,  J.  [1]  The  plaintiff  improperly  characterizes  her 
proposed  pleading  as  an  amended  and  supplemental  complaint  It  al- 
leges no  material  fact  occurring  since  the  commencement  of  the  ac- 
tion. The  fact  that  the  insurance  company  has  since  the  commence- 
ment of  the  action  paid  the  policy  to  the  defendant  Doty  may  affect 
the  relief  which  equity  will  g^nt,  but  equity  shapes  its  relief  accord- 
ing to  the  facts  established  at  the  trial,  and  such  relief,  so  far  as  it 
depends  on  the  payment  of  the  policy  to  the  defendant  Doty,  would 
not  be  affected  by  the  presence  or  absence  of  that  allegation  in  the 
complaint.  The  proposed  pleading  is  in  reality  an  amended  com- 
plaint. 

[2,  3]  It  is  admitted  that  the  agreement  between  the  plaiptiff  and 
her  husband  alleged  in  the  complaint  was  oral.  It  is  therefore  legally 
unenforceable,  but  it  does  not  follow  that  it  is  in  equity  unenforceable. 
The  rule  is  stated  in  WooUey  v.  Stewart,  222  N.  Y.  347,  350,  118  N. 
E.  847,  848,  as  follows: 

"An  oral  agreement  to  convey  an  estate  or  interest  in  real  property,  other 
than  a  lease  for  a  t»m  not  exceeding  one  year,  is  nugatory  and  unenforceable. 
Real  Property  Law  (Oonsol.  Laws,  c.  60)  t  242.  A  party  to  the  agreement  may 
legally  and  rightfully  refuse  to  recognize  or  perform  it.  fRie  breach  of  a 
void  agreement  is  not  a  fraud  or  a  wrong  in  law.  Levy  v.  Brush,  45  N.  Y. 
689.  He  may,  however,  withdraw  himself  from  the  policy  and  defense  of  the 
statute,  or  waive  its  protection,  by  inducing  or  permitting  without  remon- 
strance another  party  to  the  agreement  to  do  acts,  pursuant  to  and  In  reli- 
ance upon  the  agreement,  to  such  an  extent  and  so  substantial  in  quality  as 
to  irremediably  alter  his  situation  and  make  the  interposition  of  the  statute 
against  performance  a  fraud.  In  such  a  case  a  court  of  equity  acts  upon  the 
principle  that  not  to  give  effect  to  those  acts  would  be  to  allow  the  party  per- 
mitting them  to  use  the  statute  as  an  instrument  defending  deception  and  in- 
justice." 
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[4]  The  theory  of  the  plaintiff  is  that  her  husband  gave  her  a  life 
estate  .in  the  premises  in  question  in  fulfillment  of  his  obligation  to 
support  and  maintain  her  as  his  ivife,  and  that  she  accepted  the  same 
in  satisfaction  of  such  obligation,  and  that  for  12  years  tWs  contract 
has  been  observed  by  both  parties,  whereby  during  all  of  that  time  she 
has  relinquidied  such  remedies  against  him  as  the  law  recognized  for 
her  support  and  maintenance,  and  she  also  alleges  that  by  reason  of 
said  agreement  she  has  expended  large  sums  of  money  in  improving 
the  premises.  These  fj^cts,  if  established,  may  entitle  her  to  equi- 
table relief  within  the  rule  above  enunciated.  .Perhaps  she  is  not  in 
as  favorable  a  position  as  she  would  be,  except  for  the  partly  per- 
formed contract.  The  proposed  complaint  shows  on  its  face  that  she 
has  no  adequate  remedy  at  law  for  the  enforcement  of  the  void  con- 
tract. What  she  seeks  is  a  specific  performance  of  the  contract,  a 
very  familiar  and  fertile  field  for  the  intervention  of  equity. 

The  same  princifrfe  wais  involved  in  Freeman  v.  Freeman,  43  N. 
Y.  34,  3  Am.  Rep.  657,  and  Lobdell  v.  Lobdell,  36  N.  Y.  327,  where 
partially  performed  parol  contracts  to  convey  real  estate  were  decreed 
in  equity  to  be  specifically  performed,  on  the  ground  that  nonperform- 
ance would  work  injustice  and  hardship  to  the  promisees. 

The  fact  that  the  house  has  burned  and  that  the  husband  is  in  re- 
ceipt of  insurance  money  as  a  result  thereof  does  not  change  the  legal 
situation.  The  insurance  money  takes  the  place  ot  the  house.  What- 
ever interest  in  the  house  the  plaintiff  had,  a  corresponding  interest 
attaches  to  the  insurance,  which  is  a  substitute  for  the  house.  The 
proposed  complaint  therefore  states  a  cause  of  action  against  the 
defendant  Doty. 

As  to  the  defendant  insurance  company  it  is  made  a  defendant  in 
an  equity  action  merely  to  enable  the  plaintiff  to  reach  money  which, 
as  between  the  company  and  her  husband,  concededly  belongs  to  him, 
and  in  respect  to  which,  as  between  her  husband  and  herself,  she 
claims  an  interest.  She  makes  no  independent  claim  against  the 
company. 

[B]  We  are  not  now  considering  the  merits  of  the  controversy,  but 
the  sufficiency  of  a  pleading.  If  there  is  any  doubt,  it  is  better  to  per- 
mit the  pleading  to  be  served.  People  v.  Beguelin,  184  App.  Div.  759, 
172  N.  Y.  Supp.  530;  Merrihew  v.  Kingsbury,  150  App.  Div.  40,  134 
N.  Y.  Supp.  452;  Washington  Life  Insurance  Co.  v.  Scott,  119  App. 
Div.  847,  104  N.  Y.  Supp.  898;  Muller  v.  City  of  Philadelphia,  113 
App.  Div.  92,  99  N.  Y.  Supp.  93 ;  Milliken  v.  McGarrah,  164  App. 
Div.  110,  149  N.  Y.  Supp.  484.  The  rights  of  the  parties,  whatever 
they  may  be,  may  best  be  safeguarded  by  a  trial  on  the  merits  of  the 
questions  raised  by  the  proposed  pleading. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted,  without  costs.    All  concur. 
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WERFELMAN  et  al.  v.  QUICK  et  aL 

(Supreme  Oourt,  Appellate  Division,  First  Department    Bfay  5,  1919.) 

1.  Pleading  ^=»122^Deniai.  on  Information  and  Belief— Nonpayment — 

Action  fob  Rent — Stjfficienct. 

In  an  action  for  rent;  a  denial  npon  information  and  b^ief,  by  defend- 
ant, of  the  allegation  of  nonpayment  in  the  complaint,  not  alleged  by  way 
of  defense,  Is  insufficient ;  the  Code  providing  that  any  matter  by  way  of 
defense  must  be  set  up  as  a  defense. 

2.  Landlord  and  Tenant  ^=»230(2) — ^Actions  for  Rent — ^Defenses— -Pucab- 

INGS — StTFFIdlENCY. 

In  an  action  for  rent  under  a  lease  fbrbidding  assignment  without  the 
landlord's  consent,  a  defense  that  defendant  had  assigned  the  lease  with 
the  landlord's  consent,  and  that  the  assignee  had  been  duly  accepted  as  a 
tenant,  was  insufficient  to  release  defendant  from  his  obligation  to  pay 
rent,  in  the  absence  of  allegations  of  an  acceptance  by  the  landlord  of  a 
surrender  by  defendant 

3.  Lai^dlobd  AND  Tenant  ^a3>2^2)— Actions  fob  Rent— Defenses. 

In  an  action  for  rent  under  a  lease  forbidding  assl^iment  without  the 
landlord's  consent,  a  defense  that  defendants  had  assigned  the  lease,  and 
that  plaintiffs  had  entered  Into  a  new  agreement  with  their  assignee's 
assignee,  is  insufficient  as  a  defense,  in  the  absence  of  an  allegation  that 
such  agreem«:it  was  inconsistent  with  the  original  lease,  and  was  entered 
into  prior  to  the  time  the  rent  sued  for  became  due. 

4.  Landlord  and  Tenant  €=»2o0(2)— Acjtions  fob  RENT^—DEFSNOiS— Main- 

tenance of  Disorderly  House. 

In  an  action  for  rent  under,  a  lease  forMdding  assignment  without  land- 
lord's consent,  a  defense  that  the  premises  were  maintained  as  a  disor- 
derly house  is  insufficient,  in  the  absence  of  an  averment  that  the  premiseB 
were  so  maintained  during  the  term  of  the  lease  sued  on. 

Appeal  frpm  Special  Term,  New  York  County. 

Action  by  George  H,  Werfelman  and  another  against  Henry  C. 
Quick  and  others.  From  an  order  denying  a  motion  for  judgment  on 
the  pleadings,  plaintiffs  appeal.    Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLtNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Myron  Sulzberger,  of  New  York  City  (Isidor  Enselman,  of  New 
York  City,  of  counsel),  for  appellants. 

William  H.  Hatfield,  Jr.,  of  New  York  City,  for  respondents. 

SMITH,  J.  The  action  is  one  to  recover  rent  under  a  written  lease. 
The  complaint  alleges  the  making  of  the  lease,  which  is  annexed  to 
the  complaint  and  made  a  part  thereof,  and  the  failure  of  defendants 
to  pay  the  rent  for  the  months  of  July,  August,  September,  and  Oc- 
tober, 1918,  amounting  to  $3,300,  for  which  sum  judgment  is  demand- 
ed. The  lease,  after  reciting  a  previous  lease  of  the  same  premises  be- 
tween the  parties,  providing  for  an  extension,  and  that  this  lease  is 
entered  into  for  the  purpose  of  carrying  out  the  extension  agreement, 
demises  the  premises  to  defendants  for  a  term  commencing  October  1, 
1917,  and  ending  October  1,  1922,  at  a  rental  of  $9,900  per  annum, 
payable  in  equal  monthly  payments  on  the  1st  of  each  month,  in  ad- 
vance, together  with  taxes.    The  defendants  herein  covenanted  to  pay 

^=;»For  oilier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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such  rent/iti  ^  nknner  therein  set  forth/  and  not  to  assign' the  lea&e 
without  the  consetit  of  the  landlord. 

The  answer  consists  of  what  purports  to  be  a  denial  of  the  allega* 
tion  of  nonpayment;  a»d  three  separate  defenses.  The  denial  alleges 
that,  prior  to  the  time  when  the  rent  alleged  to  be  due  and  unpaid  ac- 
crued, the  defendants  Quick  and  Schoenleber  assigned  all  their  right, 
title,  and  interest  in  an4  to  the  lease  to  the  defendant  Werfelman,  and 
that  the  said  assignee,  or  ^he  persons  to  whom  he  assigned  or  sublet, 
were  in  possession  during  the  time  when  the  rent  sued  for  accrued, 
and,  upon  information  and  belief,  that  the  persons  in  possession  paid 
plaintiffs  some,  rental  for  that  period,  but  that  defendants  have  no 
knowledge  or  information  sufficient  to  form  a  belief  as  to  whether  the 
persons  in  possession  paid  the  rent  in  full  or  not,  and  def endants*there- 
f  ore  deny  that  the  rent  has  not  been  paid. 

[1]  It  is  apparent  that  this  paragraph  of  the  answer  amounts  sim- 
ply to  a  denial  upon  information  and  belief  of  the  allegation  of  Bon- 
payment  in  the  complaint.  It  is  not  alleged  by  way  pf  defense,  and 
therefore  is  insufficient,  as  the  Code  provides  that  new  matter  by  the 
way  of  defense  must  be  set  up  as  a  defense,  and  the  cases  have  uniform? 
ly  held  that  payment  cannot  be  proved  under  a  general  denial  of  the  al- 
legation of  nonpayment.  The  complaint  in  this  action  alleges  that  the 
defendants  have  failed  to  pay  the  rent,  and  there  is  no  denial  in  the 
answer  of  that  specific  allegation. 

As  a  first  separate  defense,  defendants  allege  that  on  January  23, 
1911,  defendants  Quick  and  Schoenleber  assigned  fheir  right,  title,  and 
interest  in  the  lease  to  defendant  Werfglman,  with  the  knowledge  and 
consent  of  the  plaintiffs,  that  Werfelman  entered  into  full  possession 
of  the  premises,  and,  upon  information  and  belief,  was  duly  accept- 
ed as  a  tenant  thereof  by  the  plaintiffs,  and  remained  in  possession  for 
a  considerable  time  and  paid  the  rent,  by  reason  whereof  defendants 
Quick  and  Schoenleber  were  discharged  from  any  further  liability  or 
responsibility  under  the  lease. 

The  second  defense  goes  a  step  further,  and  alleges  that  the  defend- 
ant Werfelman,  the  alleged  assignee  of  the  lease,  in  turn  assigned  his 
interest,  in  the  lease  to  some  other  person  or  persons  (not  named),  and 
that  upon  information  and  belief,  plaintiffs  subsequently,  and  prior  to 
the  commencement  of  this  action,  entered  into  a  new  agreement  with 
the  tenant  or  tenants  then  in  possession  for  the  rental  of  the  premises 
referred  to  in  the  said  lease,  and  in  lieu  thereof. 

The  third  defense  is  that  for  a  period  commencing  long  prior  to 
the  times  mentioned  in  paragraph'  2  of  the  complaint  (the  months  for 
which  rent  is  claimed)  the  tenants  in  possession  of  the  premises,  with 
the  knowledge  and  acquiescence  of  the  plaintiffs,  conducted  the  prem- 
ises as  a  disorderly  house,  in  riolation  o^f  bw ;  that  plaintiffs,  notwith- 
standing complaints  and  notices  to  that  effect,  failed  to  make  any  ef- 
forts to  remedy  said  condition,  but  permitted  the  conduct  of  the  busi- 
ness therein  conducted  with  full  knowledge  of  the  nature  thereof,  as 
a  result  of  which  the  lease  became  null  and  void. 

[I]  Taking  up-  thd  first  separate  defense  above  set  forth,  it  appears 
that  the  law  in  reiereoce  to  an  a$signment  of  a  lease  and  acceptance 
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of  rent  from  the  assignee  by  the  landlord,  in  so  far  as  it  affects  the 
liability  of  the  original  tenant,  has  been  stated  by  this  court  to  be  as 
follows : 

"It  has  long  been  settled  tBat  neither  the  consent  of  a  landlord  to  the  as- 
signment of  a  lease  nor  the  acceptance  of  rent  from  an  assignee  of  the  original 
tenant  releases  the  latter  from  his  covenant  to  pay  the  rent  [citing  cases]. 
Something  more  than  this  must  be  shown.  It  must  appear,  In  addition 
thereto,  that  there  was  an  express  agreement  by  which  the  lessee  was  released 
from  his  covenant  to  pay  the  rent,  or  facts  shown  from  which  such  agreement 
can  be  implied.  Here  It  is  not  claimed  there  was  any  expresb  agreement  to 
release  the  defendants,  nor  are  facts  set  forth  from  which,  I  think,  such  agree- 
ment can  be  inferred.  It  may  be  assumed  that  Charles  Halbe  [plaintiff^s 
assignor]  was  informed  of  the  defendants'  purpose  to  form  a  corporation  for 
the  purposes  stated,  and  that  he  consented  to  the  assignment  of  the  lease  to 
that  end.  But,  even  so,  It  does  not  follow  that  he  thereby  e(msented  to  or  did 
release  the  defendants  from  their  covenant  to  pay  the  rent"  McLaughlin,  J., 
in  Halbe  v.  Adams.  172  App.  Div.  186,  158  N.  Y.  Supp.  380. 

In  the  case  just  cited,  the  lease  was  made  by  plaintiffs*  predecessor 
with  Adams  and  Flanagan  personally.  It  was  alleged  that  the  lease 
was  made  in  contemplation  of  the  formation  of  a  corporation  to  take 
over  the  business  owned  by  the  defendants,  and  that  it  contained  a  cove- 
nant against  assignment  without  consent  of  the  landlord,  and  also  the 
following  provision : 

"And  whereas,  the  said  lessees  contemplate  the  organization  of  a  cor- 
poration which  shall  carry  on  the  business  which  they  design  to  conduct  on 
the  premises  hereby  d^nised,  the  lessor  now  hereby  consents  that  in  that 
event  the  lessees  may  assign  this  lease  to  such  corporation  when  formed/' 

It  is  to  be  noted  that  in  that  case  this  court  held  that  even  where  the 
lease  was  executed  with  the  understanding  that  it  was  to  be  assigned 
by  the  tenants,  nevertheless  the  original  tenants  were  not  released  from 
their  covenant  to  pay  rent.  In  the  case  at  bar  there  is  a  further  alle- 
gation, viz.  that  the  assignee  was  duly  accepted  as  a  tenant  by  the  plain- 
tiffs. In  the  Halbe  v.  Adams  case,  the  opinion  states  that  it  was  al- 
leged : 

**That  it  was  *the  general  purport  and  intent*  of  the  lease  that  *  ♦  * 
Charles  Halbe  should  and  did  accept  the  latter  as  tenant ;  that  th^eafter  he 
accepted  the  O'Neil-Adams  Compony  as  tenant,  as  did  also  the  plaintiff,  which 
constituted  a  novation,  and  defendants  were  thereby  released." 

The  opinion  stated  that  such  allegations  were  conclusions  of  law, 
and  added  nothing  to  the  defense.  In  the  case  at  bar  there  are  no 
facts  alleged  from  which  it  appears  that  the  plaintiffs  did  accept  the 
assignee  as  a  tenant,  other  than  the  consent  to  the  assignment  and 
the  acceptance  of  rent,  which  the  Halbe  Case  held  insufficient  to  re- 
lease the  original  tenants.  This  court  held  to  the  same  effect  in  Ett- 
linger  v.  Kruger,  146  App.  Div.  824,  131  N.  Y.  Supp.  436,  laying  stress 
on  the  fact  that  it  was  not  shown  that  the  assignee  ever  became  obli- 
gated by  assuming  the  lease.  In  the  case  at  bar  it  is  not  contended  that 
the  lessee  assumed  the  lease,  or  became  bound  by  it.  Under  the  deci- 
sions the  landlord  could  have  claimed  against  him  because  of  privity 
of  estate,  but  there  was  no  privity  of  contract  alleged  which  wouW  act 
as  an  acceptance  by  plaintiffs  of  a  surrender  by  the  defendants. 
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[S]  The  second  separate  defense  is  subject  to  the  same  criticism  as 
the  first,  except  as  to  the  allegation  that  plaintiffs  entered  into  a  new 
agreement  with  the  assignee  or  assignees  of  the  defendant  Werfelman. 
This  would  be  a  sufficient  defense,  had  it  been  alleged  that  this  agree- 
ment was  inconsistent  with  the  terms  of  the  original  lease  and  was  en- 
tered into  prior  to  the  time  the  rent  sued  for  became  due.  Defendants 
were  careful  not  to  allege  that  the  assignment  by  Werfelman  to  the  un- 
known persons  took  pUtce  prior  to  the  accrual  of  the  rent  sued  for, 
but  merely  alleged  that  the  agreement  entered  into  between  plaintiffs 
and  such  unnamed  persons  was  entered  into  prior  to  the  commence- 
ment of  this  action. 

[4]  The  diflSculty  with  the  third  defense  is  the  failure  to  plead  that 
the  premises  became  disorderly  or  continued  to  be  so  during  the  term 
of  the  lease  sued  upon.  It  is  alleged  that  this  condition  existed  long' 
prior  to  the  time  when  the  rent  sued  upon  accrued,  and  that  as  a  re- 
sult the  lease,  if  it  then  existed,  became  void  by  reason  thereof.  It 
may  be  that  defendants  intended  to  plead  that  the  condition  was  brought 
about  by  the  tenants  who  took  possession  imder  the  assignment  by  Wer- 
felman, but  they  have  failed  to  do  so. 

The  motion  for  judgment  on  the  pleadings  should  have  been  granted, 
but  with  leave  to  defendants  to  serve  an  amended  answer,  properly 
pleading  their  defenses,  upon  payment  of  costs  after  notice  and  the 
costs  upon  this  appeal. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  leave  to  amend  as  above  set  forth,  with  $10 
costs.    Order  filed.    All  concur. 


(187  App.  Div.  481)  • 

BLLIS  v.  FEENEY  &  SHEEHAN  BLDG.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    May  2,  1919.) 

!•  Bbceivkbs  ^=s>142 — Pubohasb  vbom  Reoeiver— Right  Acqxtibbd—Con ver- 
sion—Evidence. 

In  an  action  for  the  conversion  of  personalty  purchased  by  defendant 
from  the  receiver  of  a  contractor,  evidence  as  to  the  negotiations  and 
communications  between  defendant's  representative  and  a  member  of  the 
creditors*  committee,  material  on  the  issue  whether  the  property  in  suit 
was  wrongfully  converted,  was  improperly  excluded. 

2.  Troveb  and  Convebsion  «=»ie — Conversion  of  Pbopeett  Not  in  Posses- 
BiON— Property  and  Right  to  Possession. 

When  plaintiff  was  not  in  possession  of  the  property  at  the  time  of 
defendant's  conversion,  to  recover  he  must  show  property  in  himself  and 
his  right  to  immediate  possession,  for  plaintiff  must  recover  on  the  ^rength 
of  his  own  legal  right,  and  not  on  the  defects  in  defendant's  title. 

8.  BANKRtnPTCY  «=s>268— Sale  op  Assets  by  Trustee. 

Where  personalty  was  not  inventoried  as  an  asset  of  a  banlsrupt's  es- 
tate in  the  possession  of  the  trustee,  or  as  property  to  which  the  trustee 
claimed  title,  and  was  not  mentioned  in  the  appraisal  nor  in  any  transfer 
from  the  trustee,  the  purchaser  of  the  bankrupt's  property  from  the  trus- 
tee acquired  no  legal  title  to  the  particular  personalty. 

4.  Bankrtjptcy  «=s>115 — Right  of  Action  of  Receiveb. 

The  receiver  of  a  banlsrupt  contractor  being  an  officer  of  the  federal 
court  and  responsible  to  it  for  property  coming  into  his  possession,  if 
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property  Is  wrongfully  taken;  from  UUn,  be  must  retake  it  or  reco^r. im- 
ages for  the  conversion  and  account  to  the  court',  the  receiver  holding  the 
property  for  the  creditors,  and  they  being  entitled  to  benefit  of  any  re- 
covery, which  must  be  administered  in  btinltraptcy  court,  so  that  sacb  a^ 
cause  of  action  In  favor  of  the  reeeJlTer  is  not  luuiitnable. 

5.  Bankruptcy  <ds»n7(I) — SaiiV  bt  Rbcbks^iw— BATiFicAnon. 

Sale  by  the  receiver  of  the  estate  of  a  bankrupt  contractor  was.  not  vold^ 
though  unauthorized  by  the  court,  where  subsequently  ratified,  since  any- 
thing a  court  can  authorize  to  be  done  It  can  ratify  after  it  is  dona 

6.  Bankruptcy  «=5>117(1) — Sale  by  Receiver— Attack. 

Where  a  receiver  makes  an  Irregular  sale  of  property  of  the  benkrnpt' 
estate,  more  property  being  taken  under  color,  of  the  isaje  by  thepuccha^T 
er  than  was  sold,  the  remedy  is  in  the  banliruptcy  court  on. application 
of  the  trustee  or  of  a  creditor,  and  the  sale  cannot  be  attacked  in  action 
for  conversion  against  the  purchaser  by  one  not  a  creditor  of  the  estate. 

7.  Appeal  and  Brror  «s=>287(4)-— Motion  to  I>isMiae  Coin^LAiNT— Faii^re  to' 

Kenew. 

Where  defendant's  attorney  made  a  motipii  to  difimis»  the  complaint* 
at  t^^e  close  of  plaintiff's  case,  but  did  not  renew  it  at  the  conclusion  of 
the  entire  case,  the  Appellaite  Division  has  no  right  to  disjniSs  the  com- 
plaint 

Appeal  from  Trial  Term,  N,ew  York  County. 

Action  by  William-  A.  Ellis  against  the  Feeney  &.  Sheehan  Building 
Company.  From  judgment  for  plaintiff,  entered  on  the  verdict  of  a. 
jury,  and  from  an  ord^r  denying  motion  for  new  trial,  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  DQWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ.  . 

Joseph  A.  Murphy,  of  Albany  (I.  J.  Beaudrais,  of  Yonkprs„  of  coun- 
sel; Raeburn  W.  Jenkins,  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

Douglas,  Armitage  &  McCann,  of  New  York,  City  (Paul  Armitage, 
of  New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  This  action  is  to  recover  damages  for  the  wrongful  can.-r 
version  of  personal  property.  The  facts  material  to  this*  appeal  "are 
as  follows: 

F.  T.  Nesbit  &  Co.,  Incorporated,  prior  to  March  24,  1914,  was  en- 
gaged as  contractor  in  constructing  a  power  house  for  the  United  Elec- 
tric Light  &  Power  Company  at  201st  street  and  the  Harlem  riVer;^ 
and  had  in  use  on  the  contract  building  material  and  machinery.  Orr 
Anarch  24,  1914,  an  involuntary  petition  i^  bankruptcy  was  filed  against 
F.  T.  Nesbit  &  Co.,  and  Alfred  L.  Rose,  Jr.^  was  on  the  same  day  ap- 
pointed receiver  by  the  United  States  District  Court  for  the  Southern 
District  of  New  York.  The  order,  among  other  things,  directed  th^ 
receiver  within  10  days  after  his  appointment  to  call  a  meeting  of  th^' 
creditors  for  the  purpose  of  having  them  advice  him  as  to  tlieir- de- 
sires in  the  conduct  of  the  business.  Such  a  meeting  was  called  and 
a  committee  of  six  elected  by  the  creditors  as  an  advisory  committee. 
Robert  L.  Findky,  a  member  of  the  committee,  was  delegated  to  ge% 
oflfers  for  th^  property  which  was  stored  on  a  lot  pn  201st  street  He 
obtained  an  offer  of  $575  from  Durkin  &  Lass  Company,  and  then  he 
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Spoke  to  thef^defendant  about  the  property  and  told  tiion  that  he  had 
an  offer  for  it  and  asked  them  if  they  wanted  to  bid.  The  defendant 
sent  a  Mr.  Rigaey  to  New  York.    Findlay  told  Rigney : 

**That  there  was  a.  concrete  mixer  and  pUmkisg  and  lumber  and  wheelbar- 
rows and  other  paraphemaUa  in  that  particular  lof 

There  was  other  material  on  the  same  lot,  which  he  did  not  describe, 
which  belonged  to  F.  T.  Nesbit  &  Co.  He  told  him  it  was  the  ma- 
terial stored  on  that  lot.  Rigney  went  to  the  lot  and  e:tamined  the 
material  and  telephoned  to  Findlay.  He  was  not  allowed  to  state  the 
conversation,  but  from  subsequent  exhibits  (Defendant's  A  and  B)  for 
identification,  which  were  excluded,  it  would  appear  that  an  offer  was 
made  of  $800.  Findlay  reported  the  offer  and  was  directed  to  accept 
it  by  the  creditors'  committee.    Findlay  telegraphed  the  defendants : 

'*You  can  have  the  Nesbit  material  tor  eight  hundred  doUaxa  as  per  offer 
made  yesterda.v.    Ck)nflrm  this  at  oi;ce.    Letter  follows." 

To  this  the  defendant  replied : 

"We  acc^t  your  price  of  $800  for  Nesbit  material  aa  seen  by  our  Mr.  Rig- 
ney at  the  lot  where  this  material  was  stored." 

[i]  All  of  thii  evidence  was  excluded  by  the  trial  court  erroneously, 
as  it  was  material  to  the  issue  whether  the  property  in  suit  was  wrong- 
fully converted,  and  the  question  submitted  to  tJre  jury  was  whether 
these  materials  and  machinery  were  included  in  the  sale.  Mr.  Feeney 
came  to  New  Yorfc  to  superintend  the  loading  of  the  materials,  and 
•was  stopped  by  the  caretaker  of  the  receiver,  ort  the  lot,  who  tele- 
phoned to  the  receiver  and  was  told  not  to  allow  the  materials  to  be 
renjoved  ks  they  had  not  been  paid  for.  Feeney  then  telephoned  to 
the  receiver  and  made  arrangement  for  payment,  and  the  caretaker 
was  instructed  to  let  him  take  the  materials.  All  the  material  on  the 
lot  was  loaded  upon  a  scow  and  transported  to  Albany,  where  the  de- 
fendant was  in  business.  The  $800  was  paid  to  the  receiver  and  was 
included  in  his  account,  which  was  confirmed:  This,  with  other  mon- 
ey which  he  had  collected,  was  turned  over  to  himself  as  trustee,  and 
as  receiver  he  was  discharged.  Mr.  Rose  testified  that  he  made  no 
demand  for  the  return  of  any  of  this  material  other  than  that  contain- 
ed in  his  letter  to  Findlay,  suggesting  ttiat  he  see  the  defendants  and 
arrange  with  them  to  return  the  property  and  receive  b^k  the  $800,  as 
there  was  a  prospect  of  Nesbit  &  Co.  resuming  business,  in  which  event 
the  concrete  mixer  would  be  necessary  to  them.  This  property  was 
not  inventoried  among  the  assets  of  the  bankrupt  estate  that  came  into 
the  possession  of  the  trustee;  but  the  amount  of  cash  that  was  received 
by  the  trustee,  which  included  this  $800,  was  carried  into  the  inventory. 
The  trustee  never  took  any  action  to  set  aside  the  sale,' nor  did  he  make 
any  demand  upon  the  defendant  for  the  rettrm  of  the  property.  On 
February  18,  1915,  ElHs  m?.de  a  written  offer  to  the  trustee,  as  fol- 
lows : 

"I  do  hereby  offer  to  ptirchnse  from  yon  as  trustee  all  the  assets  of  the 
Kesbit'  Company  In  your  hancls,  either  as  receiver  or  as  trustee  of  said  oom- 
-pany,  real  and  perisonati  ot  every  idsd  aod .  deflcriptlou  iac^udlng  moaejrs. 
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choses  In  action,  stock,  bonds,  notes,  claims,  d^snan^  ca^ises  ot  action^  x^ 
property,  mortgages  for  the  sum  of  $48,000." 

The  trustee  reported  the  offer  to  the  court.  In  his  statement  no  men- 
tion was  made  of  any  claim  against  the  defendant  nor  of  the  property 
which  it  is  alleged  was  converted.  Upon  the  filing  of  the  trustee's  pe- 
tition, appraisers  were  appointed  and  appraised  the  assets;  but  this 
property  did  not  include  the  property  removed  by  Feeney  and  Shee- 
han,  nor  of  any  claim  against  them.  The  proposition  was  approved 
by  the  creditors,  the  sale  authorized  by  the  court,  and  the  trustee  di- 
rected to  execute  the  necessary  instruments  to  transfer  the  property  to 
the  Ellis  Assets  Corporation,  to  whom  Ellis  had  assigned  his  bid.  The 
trustee  executed  and  delivered  certain  instruments,  which  were  not 
offered  in  evidence,  and  the  bill  of  sale,  whereby  were  sold  all  the  right, 
title,  and  interest  of  the  trustee  in  and  to  any  and  all  claims,  demands, 
and  causes  of  action  in  favor  of  F.  T.  Nesbit  &  Co.  "against  the  fol- 
lowing persons,"  setting  forth  a  list,  in  which  the  name  of  this  defend- 
ant does  not  appear.  The  cause  of  action  in  suit  was  assigned  by  the 
Ellis  Assets  Corporation  to  the  plaintiff. 

[2]  I  cannot  find  that  the  plaintiff  has  any  cause  of  action  against 
the  defendant.  The  conversion  of  the  property,  if  there  was  any  in 
this  case,  was  the  taking  of  the  property  from  the  possession  of  the 
receiver.  It  is  elementary  law  that,  when  the  plaintiff  is  not  ia  pos- 
session at  the  time  of  the  defendant's  conversion,  he  must  show  prop- 
erty in  himself  and  his  right  to  immediate  possession.  He  must  re- 
cover upon  the  strength  of  his  legal  right,  and  npt  upon  the  defects 
in  the  defendant's  title.  In  considering  the  case  from  this  viewpoint, 
we  cannot  consider  whether  the  defendant  wrongfully  took  the  proi>- 
€rty  from  the  receiver  until  the  plaintiff  has  demonstrated  his  legal 
right  to  the  property. 

[3]  As  we  have  seen  above,  this  property  was  not  inventoried  as 
an  asset  of  thp  bankrupt  estate  in  the  possession  of  the  truste,  or  as 
property  to  which  the  trustee  claimed  to  have  any  right  or  title.  It 
was  not  mentioned  in  the  appraisal  nor  in  any  transfer  from  the  trus- 
tee to  the  plaintiff's  assignor.  The  plaintiff  has  therefore  failed  to  show 
any  legal  title  to  this  property,  nor  has  the  plaintiff  shown  any  right 
or  title  to  the  cause  of  action,  if  any,  that  the  receiver  had  for  the  al- 
leged conversion.  There  has  been  no  assignment  of  such  cause  of  ac- 
tion alleged  or  proved. 

[4-S]  The  receiver  is  an  officer  of  the  court  and  responsible  to  it 
for  the  property  which  comes  into  his  possession.  If  property  is 
wrongfully  taken  from  him,  he  must  retake  it  or  recover  the  damages 
for  the  conversion  and  account  therefor  to  the  court.  The  persons  for 
whose  benefit  he  holds  the  property  are  the  creditors,  and  they  are  enr 
titled  to  the  benefit  of  any  recovery,  and  it  must  be  administered  in  the 
bankruptcy  courts.  Therefore,  in  my  opinion,  such  a  cause  of  action 
is  not  assignable  by  the  receiver,  and  certainly  it  would  not  pass  by 
implication.  The  sale  by  the  receiver  was  not  void.  The  bankruptcy 
court  could  have  authorized  the  receiver  to  sell  upon  a  proper  showing. 
Anything  that  a  court  can  authorize  to  be  done,  it  can  ratify  after  it 
is  done.    In  this  case,  the  receiver  accounted  for  the  proceeds  oi  the 
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sale,  and  the  court  coftfinncd  it  by  passing  his  accounts.  If  there  iras 
any  irregularity  in  the  sale,  if  more  property  was  taken  under  color 
of  the  sale  than  was  sold,  the  remedy  is  in  the  bankruptcy  court  upon 
the  application  of  the  trustee  or  of  a  creditor.  It  cannot  be  attacked 
in  an  action  1^  one  who  was  not  a  creditor  of  the  estate  against  the 
alleged  purchaser.  See  Mills  v.  Ross,  39  App.  Div.  563,  57  N.  Y.  Supp. 
680,  affirmed  168  N.  Y.  673,  61  N.  E.  1131. 

[7]  The  defendant's  attorney  made  a  motion  to  dismiss  At  complaint 
at  the  dose  of  the  plaintiif^s  case,  but  did  not  renew  it  at  the  conclu- 
sion of  the  entire  case.  We  therefore  have  no  right  to  dismiss  the 
complaint,  but  will  have  to  grant  a  new  trial. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  witli  costs 
to  the  appellant  to  abide  the  event.    Order  filed. 

All  concur. 


KIPS  BAY  BREWING  &  MAJLTING  CO.  v.  J.  H.  TOOKBR  FEINTING 

CO.,  Inc. 

(Supreme  Qoor^  Appellate  Term,  First  Department    AprU  29,  1919.) 

1.  PxxADiiro  ^Bp64(lf>^IiiBEBAi.  OozfBrTBUCTTOir— Dbmubbeb. 

Complaint  alleging  that  defendant  agreed  to  pay  the  cost  ot  electric 
light  and  power  to  be  furnished  by  plaintiff,  and  that  from  the  1st  day 
of  September  to  the  Ist  day  of  December,  inclusive,  there  became  due  and 
et9Axig  ttotA  d^€eadant  to  plaintiff  a  named  mim  for  light  and  pow^  fur- 
nished pursuant  to  monthly  agreem^it  for  rent,  was  not  subject  to  de* 
murrer  in  so  far  as  charges  for  light  and  power  are  concerned,  in  view  of 
Code  Civ.  Proc.  {  519,  as  to  liberal  construction  of  allegations. 

2.  Appeal  and  Ebbob  ^=>843(4) — Judgmbnt  on  Pleadinos-^Questions  Pbe- 

BENTED. 

On  appeal  froni  order  granting  plaintiff's  motion  for  judgment  on  the 
pleadings,  pursuant  to  Code  Civ.  Proc.  §  647,  in  action  for  rent  under 
agreement  for  monthly  hiring,  determination  that  complaint  is  not  de- 
murrable in  so  far  as  charges  for  light  and  power  are  concerned,  ren- 
ders it  unnecessary  to  consider  allegations  concerning  rentaL 

3.  CouBfre  ^»19(>(9) — Orrr  Coubt— NtrNo  Pbo  Tunc  Entbies. 

That,  when  plaintlfTs  motion  f6r  judgment  on  the  pleadings  was  made, 
plaintiff  had  not  obtained  an  order  in  the  City  Court  to  make  order  of 
reversal  of  the  Supreme  Court  on  the  first  appeal  the  order  of  the  City 
Court,  is  a  mere  formal'  irregularity,  which  can  be  corrected  at  any  time 
by  direction  that  order  be  entered  nunc  pro  tunc,  and  defendant's  con- 
tention with  referen.ce  thereto  will  be  overruled  on  the  second  i»9peal. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Kips  Bay  Brewing  &  Malting  Company  against  the 
J[.  H.  Tooker  Printing  Company,  Incorporated.  From  an  order  grant- 
ing plaintiff's  motion  for  judgment  on  the  pleadings,  defendant  appeals. 
Affirmed. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Herman  Kahn,  of  New  York  City,  for  appellant. 

Paskus,  Gordon  &  Hyman,  of  New  York  City  (Arthur  B.  Hyman 
and  Julian  T.  Abeles,  both  of  New  York  City,  of  counsel),  for  respond- 
ent. 

^s»For  other  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered' Digesti  A  liidexe* 
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FINCH,  J.  A  demurrer  to  the  complaint  was  interposed  by  the  de- 
fendant, and  the  plaintiff  moved  for  judgment  on  thie  pleadu^s,  upon 
the  ground  that  the  demurrer  was  frivolous,  under  that  section  of  the 
Code  relating  to  the  disposition  of  frivolous  pleadings.  Code  of  Civil 
Procedure,  §§  537  and  3161.  This  motion  was  granted  in  the  court 
below,  and  the  defendant  appealed.  The  judgment  was  reversed,  as 
it  clearly  appeared  that  the  demurrer  was  not  frivolous.  174  N. 
Y.  Supp.  686.  Thereupon  the  plaintiff  moved  for  judgment  on  the 
pleadings,  pursuant  to  section  547  of  the  Code,  which  motion  was 
granted,  the  demurrer  in  effect  ovAruled,  and  judgment  directed 
in  favor  of  the  plaintifff  with  leave  to  defendant  to  apply  for  per- 
mission to  plead  over,  and  the  defendant  appeals  from  the  order 
and  judgment. 

Upon  the  former  appeal,  the  court,  in  addition  to  deciding  the  issue 
presented  to  it,  took  occasion  to  point  out  the  improper  form  of  the 
complaint,  to  the  end  that  the  same  might  be  amended  at  the  beginning  • 
of  the  litigation,  when  it  could  be  accomplished  with  less  inconvenience 
and  expense  to  the  parties,  and  thereby  enable  them  to  properly  pre- 
sent the  merits  of  the  controversy  to  the  court  rather  than  litigate  over 
mere  technicalities.  The  plaintiff,  however,  has  not  seen  fit  to  avail 
itself  of  this  opportunity,  and  the  complaint  as  it  stands  comes  again 
before  the  court. 

[1]  Section  519  of  the  Code  of  Civil  Procedure  requires  that  the  al- 
legations of  a  pleading  must  be  liberally  construed,  with  a  view  to 
substantial  justice  between  the  parties.  So  far  as  concerns  the  cost 
for  the  furnishing  of  light  and  power  to  the  defendant,  the  complaint 
alleges  that  the  defendant  agreed  to  pay  the  cost  of  the  electric  light 
and  power  to  be  furnished  l^  the  plaintiff,  and  that  from  the  1st  day 
of  September,  1918,  to  the  1st  day  of  December,  1918,  inclusive, 
there  became  due  and  owing  from  the  defendant  to  the  plaintiff  the 
sum  of  $373.85  for  light  and  power  furnished  to  the  defendant  by 
the  plaintiff  pursuant  to  the  terms  of  the  monthly  agreement  for 
the  rent  of  the  premises  for  the  months  of  July,  August,  Septem- 
ber, October,  and  November,  1918.  It  appears,  therefore,  that  in 
so  far  as  the  charges  for  the  cost  of  light  and  power  are  concerned  the 
complaint  is  sufficient  against  demurrer. 

[2]  While  the  allegation  is  improper  in  form,  yet  it  does  sufficient- 
ly appear  therefrom  Uiat  the  defendant  did  furnish  light  and  power  ior 
the  months  of  July,  August,  September,  October,  and  November.  It 
tlius  becomes  unnecessary  to  the  decision  of  this  motion  to  consider 
whether  there  is  sufficient  inference  to  make  good  the  allegations  con- 
cerning the  rental. 

[3]  The  defendant  also  contends  that  its  preliminary  objection  to 
this  motion  was  valid,  namely,  that  when  the  present  motion  was 
made  the  plaintiff  had  not  yet  obtained  an  order  in  the  City  Court  to 
make  the  order  of  reversal  of  this  court  the  order  of  the  City  Court. 
Such  a  failure  is  a  mere  formal  irregularity,  which  can  be  corrected  at 
any  time  by  a  direction  that  the  order  be  entered  nunc  pro  tunc.  See 
Chautauqua  County  Bank  v.  White,  23  N.  Y.  347;  Judson  v.  Gray, 
17  How,  Prac  289.  . 
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Order  apfiealed  frcsn  is  Itheref c»*e  affinned/witfaont  costs^  but  wfth 
the  disbursements  of  this  appeal,  with  leave  to  defendant  to  appty  to 
the  Special  Term  of  the  City  Court  within  five  days  for  further  relief 
or  to  take  such  further  proceedings  as  counsel  may  advise. .  All  concur. 


FERBABO  V.  COOPER. 

(Supreme  Court,  Appellate  Term,  First  Department    April  17,  1919.) 

MuNicn»AL  Corporations  d=»706(7) — Use  of  Street— Co ntributoby  Nequ- 

OENO. 

A  motorcyclist,  crossing  a  street  at  a  reasonable  speed  and  in  his  prop- 
•  or  place^  held  net  eontrlbutorlly  negligent  as  a  matter  of  law  for  failing  to 
see  an  automobile,  approaching  on  the  wrong  side  of  the  street  he'  was 
crosisdng. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Frank  Ferraro  against  Arthur  Cooper.  Judgment  for.de- 
fendant  at  the  close  of  plaintifi^s  case,  and  plaintiff  appeals.  -Reversed, 
•and  new  trial  ordered 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, J  J. 

Einstein  &  Rosenberg,  of  New  York  City  (H.  A.  Rosenbei-gy  of 
N6w  York  City,  of  counsel),  for  appellant. 
Thomas  Moore,  of  Brooklyn,  for  respondent. 

PENDLETON,  J.  Plaintiff,  operating  a  motorcycle  on  a  motor- 
cycle pathway,  going  north,  arrived  at  a  cross  street  on  which  were 
two  car  lines.  After  crossing  both  tracks, '  and  about  8  feet  from  the 
line  of  the  north,  side  of  the  cross  street,  he  was  struck  in  the  rear  by 
defendant's  automobile,  which  had  been  proceeding  south  on  the  main 
highway  and  turned  suddenly  east  to  enter  the  cross  street,  north  jf 
the  car  tracks  and  about  8  or  10  feet  from  the  line  of  the  north  side  of 
the  cross  street. 

It  is  too  plain  for  argtmient  that  defendant  turned  in  on  the  wrong 
side  of  the  cross  street,  in  violation  of  the  city  ordinance,  and  that 
there  was  sufficient  evidence  of  negligence  on  defendant's  part.  Plain- 
tiff testified  that  he  slowed  down  to  about  S  miles  an  hour  as  he  ap- 
proached and  crossed  the  car  tracks,  when  the  automobile  struck  him 
in  the  rear.  He  did  not  see  the  automobile  until  just  about  a^s  it  struck 
him.  Plaintiff  was  in  his  proper  place  on  the  road,  proceeding  at  rea- 
sonable speed,  and  facing  ahead,  as  he  should  have  been  at  that  point. 
There  was  no  reason  to  anticipate  that  a  car  would  approach  from  the 
left  on  the  cross  street  north  of  the  tracks,  the  wrong  side. 

Defendant  contends  that,  if  he  had  properly  looked,  he  would  have 
seen  it  sooner.  The  fact  that  the  car  swerved  in  suddenly  and  struck 
his  niotorcycle  in  the  rear  may  well  explain. why  he  did  not  see  it  in 
time  to  avoid  it.    Whether  it  did  explain  it  or  not  was  for  the*  jury. 
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It  depen(]£  in  part  on  the  exact  posHoon  erf  4he  patties.  A  qunstkm  of 
fact  was  thus  {M*esented  for  the  jury.  It  cannot  be  sdd  that,  as  msLt- 
ter  of  law,  plaintiff  failed  to  sustain  the  burden  resting  upon  him.  The 
dismissal  of  the  complaint  was  therefore  error. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.   All  concur: 


CRIM  V.  CRIM. 
(Supreme  Pourt,  Trial  Term,  Saratoga  County.    April,  1919.) 

1.  Husband  asj>  Wvm  ^=9279(6) — SsPAjftASiOH  AoB8BMBBriCK*B«]MiQi[*r-]ftioHTB 

OF  Wife. 

On  husband's  violation  of  separation  agreement  proyldlng  for  mainte- 
nance of  wife,  wife  bad  right  to  rely  upon  agreement  for  her  support,  or 
to  repudiate  it  and  stand  upon  her  marital  rights  to  secuce  va^  aapport, 
notwithsftandlng  provision  of  contract  that  violation  of  agreement  by  one 
party  should  release  and  discharge  other  party  from  its  operation" 

2.  ^Jlection  op  Remedies  ^=>3(2) — SBa^ARATiow  Agbskment— Action  by  Wife 

FOB  MaINTBNANOE. 

Wife,  who  brings  action  to  recover  arrears  due  under  separ atlon  agr^*- 
ment  down  to  commencement  of  -action,  caniiot  conteBip^axieoualy  there- 
with bring  action  for  separation,  based  upon  failure  to  receive  support, 
since  she  recognized  agreement  by  action  thereon,  and  actions  for. sep- 
aration and  for  payments  due  under  agreement  are  inconsistent. 

3.  Action  ^=953(1) — Sepabation  AaBOBMBNT^SPLirnNa  Cause  of  Actiok. 

Where  husband  is  in  default  under  separation  agreement  for  wife's  main- 
tenance, wife  cannot  bring  action  on  agreement  for  arrears  to  certain 
date,  and  simultaneously  sue  for  separation,  based  upon  husband's  fiiilure 
to  provide  support  subsequent  to  such  date. 

4.  Husband  and  Wife  ^=s>281 — Sbpabatcon  Aobeekent-Action. 

Where  wife  brings  action  for  arrears  under  separation  agreement  pro- 
viding for  her  maintenance,  and  simultaneously  brings  action  for  separa- 
tion based  upon  husband's  failure  to  provide  support,  action  for  separa- 
tion did  not  have  effect  of  terminating  agreement  recognized  by  her  action 
thereon. 

Actions  by  Bessie  Crim  against  Harry  Crim.    Judgments  directed. 

McKelvey  &  Stenacher,  of  Saratoga  Springs,  for  plaintiflE. 
Leary  &  FuUerton,  of  Saratoga  Springs,  for  defendant. 

WHITMYER,  J.  Haintiff  has  brought  two  acticms  against  defend- 
ant, her  husband — one,  for  a  separation ;  the  other,  for  the  recovery 
of  arrears  under  a  separation  agreement.  The  parties  were  married 
on  June  27,  1906,  and  lived  together  until  November  11,  1913.  They 
have  no  children,  but  in  October^  1912,  they  adopted  a  boy,  who  is 
now  5  years  and  7  months  of  age.  On  January  9,  1914,  they  entered 
into  a  separation  agreement.  It  recited  that  they  had  separated  be- 
cause of  irreconcilable  differences,  and  that  it  was  made  because  they 
purposed  thereafter  to  live  separate  and  apart.  Under  it  defendant 
agreed  to  pay  plaintiff  the  sum  of  $8  per  week,  as  lon^  as  the  separa- 
tion continued,  and  gave  to  her  all  of  his  right,  title,  and  interest  in 
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and  to  certaini  hodsdiMd  ftonishings  in  the  apartm'Mt  occupied  by 
them  and  his  equity  in  a  piano.  On  her  part,  plaintiff  agreed  to  ac- 
cept sud)  payments  in  full  satisfaction  of  all  clakns  and  detnandd  that 
she  might  have  agaisst  him  forhfer  support  and  for  the  support  of  the 
boy,  who  was  to  reikiaiii  in  her  custody.  The  a|[reement  provided,  fur- 
ther, that  it  was  to  be  binding  only  so  loqg  as  the  parties  continued  to 
be  man  and  wife,  living  separate  and  apart,  that  plaintiff  was  not  to 
interfere  with,  molest,  or  annoy  deif endant  in  any  way,  and  that,  in 
the  event  of  a  violatton  oi  the  tehns  and  conditions  thereof  by  either, 
then  the  party  not  viotatixig  the  same  should  be  thereby  released  and 
discharged  from  its  operation  and  effect.  For  a  tinve,  defendant  made 
the  stipulated  payments,  then  for  a  time  he  paid  irregularly  and  in 
smaller  amounts,  and  on  December  10,  1917,  he  ceased  to  pay. 

Both  actions  were  commenced  on  Mardi  2&,  1918;  the  papers  in  the 
separation  action  being  served  first.  That  action  is  based  upon  fail- 
ure to  support,  and  the  complaint  therein  alleges  tfiat  defendant  has 
wholly  failed  to  support  plaintiff  since  December  10,  1917.  The  an- 
swer denies,  and  set.^  up  two  separate  defenses.  The  firkt  sets  up  the 
agreement,  and  thb  commencement  of  the  action  thereunder.  The  sec- 
ond again  sets  up  the  agreement,  and  alleges  that  plaintiff  violated  its 
terms  by  annoying,  molesting,  and  interfering  with  defendant ;  that  a 
new  agreement  was  made  in  February,  1915,  by  v/hich  defendant  agreed 
to  pay  and  {daintiff  agreed  to  accept  tibe  sum  of  $5  each  week,  odierwise 
upon  the  same  terms  as  the  other;  and  that  defendant  paid  said  sum 
weekly  thereafter  and  until  December  10,  1917,  when  he  stopped  pay- 
ing because  of  further  acts  of  annoyance  by  plaintiff. 

The  complaint  in  the  action  uplon  the  agreement  to  recover  the  ar- 
rears sets  up  the  marriage,  the  agreement  of  separation,  the  hreateh  of 
same  by  defendant,  performance  by  plaintiff,  and  asks  for  judgment 
for  the  arrears  to  March  28,  1918,  amounting  to  the  sum  of  $818.  The 
answer  denies  the  allegation  as  to  a  breach  by  defendant,  performance 
by  plaintiff,  and  as  to  the  amount  due,  and  allies,  as  a  separate  de- 
fease, that  plaintiff  on  hef  part  failed  to  perform  by  annoying,'  ntolest- 
ing,  and  interfering  with  defendant;  that  a  new  agreement  for  the 
payment  and  acc^tance  of  $5  weekly,  otherwise  upon  the  same  terms 
as  the  other,  was  made  in  February,  1915 ;  and  that  defendant  paid 
thereunder  until  December  10,  1917,  when  he  was  released  and  dis- 
charjged  therefrom  by  reason  of. plaintiff's  continued  annoyance.  On 
April  26,  1918,  the  complaint  in  the  action  for  the  arrears  was  amend- 
ed by  asking  for  judgment  for  $698,  as  the  arrears  to  December  10, 
1917;  and  iht  answer  also  was  amended',  but  that  was  not  changed 
materially,  except  that  the  defense  of  payment  was  added  as  the  third 
defense. ' 

The  separation  action  was  tried  first,  add  decision  was  reserved.  In 
the  action  for  the  arrears,  four  questions  were  submitted.  The  jury 
found  that  plaintiff  did  not  annoy  defendant  on  and  before  February 
26,  1915,  that  a  new  agreement  for  the  pa)anent  of  $5  each  week  was 
not  mad^  on  that  date,  that  defendant  paid  plaintiff  the  sum  of  $5  each 
week  from  that  date  until  September  1,  1915,  and  Aat  a  new  agree- 
ment for  the  payment  of  $5  each  week  was  not  made  on  Septeml^r  1, 
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1915.  The  jtjiry  also  rcaidered  a  general  vefdict-for?tbc  stun  of  ¥619, 
and  that  was  reduced  to  the  sum  of  $521.13,  after  which  the  parties 
stipulated  to  leave  all  questions  in  the  action  to  the  court  for  deter- 
mination. The  agreement  provided  that,  in  case  -of  a  violation  of  its 
terms  by  either,  then  the  party  not  violatir^  should  be  thereby  released 
and  discharged  from  its  operation  and  e£kct  Defendant  repudiated 
it  on  December  10,  1917,  when  he  stopped  paying.  Acooarding  to  a 
finding,  plaintiff  did  not  violate  its  terms.  When  defendant  repudiat- 
ed it,  plaintifE  had  the  right,  notwithstanding  tiie  said  provision,  either 
to  rely  upon  it  for  her  support,  or  to  repudiate  it  and  to  stand  upon 
her  marital  rights  to  secure  such  support  Defendant's  repudiation  did 
not  terminate  it  He  alone  conld  not  terminate  it,  but  her  assent  was 
also  necessary  to  effect  that  result  Randolph  v.  Fidd,  165  App.  Div. 
279,  282,  150  N.  Y.  Supp.  822;  Lawsberg  v.  Lawsberg,  171  Appu  Div. 
354,  356.  156  N.  Y.  Supp.  1050. 

[1]  The  separation  action,  commenced  on  March  28, 1918,  evidenced 
her  readiness  to  assent,  notwithstanding  that  the  complaiht. therein  says 
nothing  abotit  it,  because  the  purpose  of  the  action  was  to  obtain  a  pro- 
vision for  her  support  by  judgment  in  place  of  the  provision  in  the 
agreement  However^  later  and  on  the  same  day,  she  commenced  the 
action  to  recover  the  arrears  due  to  her  under  the  agreement,  and  ask- 
ed for  same  down  to  the  said  date ;  and,  about  a  month  later,  conclud- 
ing, apparently,  that  she  was  asking  for  inconsistent  remedies,  she 
amended  and  asked  for  the  arrears  down  to  December  10,  1917,  when 
defendant  stopped  paying.  She  now  claims  that  she  may  stand  on  the 
agreement  down  to  December  10,  1917,  and  on  her  marital  rights  from 
that  date  to  March  28,  1918.  If  she*  had  not  amended  the  complaint 
in  the  action  for  the  arrears,  the  remedy  asked  for  therdn,  so  far  as 
it  related  to  the  arrears  from  December  10,  1917,  to  March  28,  1918, 
would  have  been  inconsistent  with  the  remedy  asked  for  in  the  sep- 
aration action,  because  that  action  is  based  upon  the  alleged  failure  to 
support  between  those  same  dates. 

[2,3]  There  would  have  been  no  basis  for  the  separation  ac  Lion  in 
that  case ;  and  there  is  no  basis  for  it  now,  because  the  arrears  between 
the  said  dates  were  due,  when  the  action  for  arrears  was  commenced, 
and  have  been  waived.  Plaintiff  could  not  split  her  cause  of  action, 
and  use  part  as  a  basis  for  the  action  under  the  agreenient  and  part 
as  a  basis  for  the  separation  action,  based  as  that  is  upon  the  theory 
that  the  agreement  was  not  in  existence.  Secor  v.  Sturgis,  16  N.  Y. 
548;  Pakas  v.  Hollingshead,  184  N.  Y.  211,  77  N.  E.  40,  3  L.  R.  A. 
(N.  S.)  1042,  112  Am.  St  Rep.  601,  6  Ann.  Cas.  60;  Goldberg  v.  East- 
ern Brewing  Co.,  136  App.  Div.  692,  121  N.  Y.  Supp.  465;  Simon  v. 
Bierbauer,  154  App.  Div.  506,  508,  139  N.  Y.  Supp.  327;  Lennon  v. 
N.  Y.  Mail  Co.,  81  Misc.  Rep.  251,  253,  142  N.  Y.  Supp.  483;  Trus- 
tees Masonic  Hall  v.  Pontana,  99  Misc.  Rep.  497,  503,  164  N.  Y.  Supp. 
370.    In  Parsons  on  Contracts  (9th  Ed.)  vol.  3,  p.  210,  it  is  said : 

*'But  if  at  any  time  he  sues  for  a  part  only  of  the  sums  due,  a  Judgment 
will  he  held  to  be  satisfaction  of  all  the  sums  which  could  have  been  Included 
in  that  a-etion  and  were  due  and  payable  by  the  terms  of  the  contract,  and 
thec^fore  iu>  further  suit  can.be  maintaiiied  oxi  noy.  of.tbienu"  '>}' 
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[4]  Puilfa^nnoi^  the  failure  to  supf)ort  prior  to  the  rime  that  plain- 
tiff attempted  to  terminate  the  agreement  cannot,  in  any  case,  be  used 
as  a  basis  for  the  action,  because  she  recognised  the  agreement  down 
to  that  time,  at  least.  There  is  no  basis  for  the  action,  and  it  must  be 
dismissed;  and  for  that  reason  the  commencement  of  the  action  did 
not  have  the  effect  of  terminating  the  agreement,  so  that  plaintiff  Is 
entitled  to  recover  under  same  and  is  entitled  to  judgment,  just  as  if 
tfie  separation  action  had  not  been  commenced. 

Judgments  accordingly. 

(187  App.  Div.  648) 

SIBGEL  et  al.  v.  HUBBSHMAN. 

(Supreme  Court,  Appellate  DiYision,  ilrst  Departmeat    May  2,  1910.) 

1.  SaUBS  4a»08 — OOKBTWOOnON  of  CJoNTRAOT— PMNTINO  and  TtPBWBITINa. 

Where  sales  contract  proYidiDg  for  dettrecles  to  buyer  tlurougb  factors' 
contained  printed  provision  tha^t  credit  lo  be  extended  buyers  was  to  be 
determined  and  guaranteed  by  factors,  and  contained  typewritten  provi- 
sions as  to  ternus  of  payment,  printed  provisions  were  material,  and  were 
not  to  be  disregarded  because  of  sueh  typewritten  provisions. 

2.  SaLBS   ^=s>82(1) — ^DBTESiaKATION   OF  CteSDIT'BT  FaOTOBS— OBIJOATIONS  OV 

Seixeb. 

Sales  contract  providing  for  delivery  ttiix)ugh  f&ctors  over  whom  seller 
had  no  control,  and  providing  that  credit  to  be  extended  buyers  was  to 
be  determined  by  the. factors,  the  seller  was  bound  to  perfocm  centract 
by  extending  credit  only  to  the  extent  approved  by  the  fftctors^ 

3.  Sales  «»82(1)— Detebmination  of  Credit  by  FAcroBa— Goop  Faxth— EiF- 

FECT  of  Bad  Faith  on  Selleb's  OBLiQATtow. 

Where  sales  contract  provided  for  delivery  through  factors,  and  for 
detezmijoatleii  of  credit  to  be  extended  buyers  by  £actor8»  sdller  was  not 
required  to  extend  credit  beyond  that  permitted  by  factors*  re^irdlessiof 
whether  factors,  in  limiting  the  credit,  acted  in  good  faith. 

4.  Damages  «=>62(4) — ^Dtjty  to  Mitigatb--Offeb  to  Skix  fob  Gasb« 

Where  seller  Refused  to  deliver,  but  offered  to  sell  goods  for  cash  and 
deduct  interest  for  credit  period  provided  by  contract,  and  buyers,  thaagh^ 
able  to  pay  cash/ refused  to  buy  goods  for  cash,  buyers  could  not  recover 
damages. 

6.  EVIDEHCB  ^=9l29(Q — OtKBB  TBANaACTIONS-^AFPBOVAIi  OF  GBBDIT  BT  FaC- 

TOBs— Good  Faith  in  Ijmitinq  Cbedit— Admissibilitt  of  Evidence. 

In  action  on  sales  contract,  providing  that  factors  thfbugh  whom  de- 
livery Is  to  be  made  idiall  determine  credit  to  be  extaided  buyer,  where 
buyer  (daims  factors  acted  in  bad  faith  in  limiting  credit,  testimony  of 
others  as  to  the  amount  of  credit  to  be  extended  buyer  was  incompetent 
on  issue  of  good  faith,  since  good  faith  of  factors  could  not  depend  upon 
judgment  of  or  risk  taken  by  others  ov^r  whom  they  had  no  control. 

Appeal  from  Trial  Term,  New.  York  County. 

Action  by  Samuel  G.  Siegel  and  another  against  Henry  M.  Huebsh- 
man.  From  a  judgment  entered  on  a  verdict  for  plaintiffs,  and  from 
an  order  denying  a  motion  for  new  trial,  defendant  appeals*  Re* 
versed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Geot^e  Edwin  Jbseph,  of  New  York  City  (Samtiel  J.  Rawsk,  of 
New  Yoric  City,  on  the  brief),  for  appellant. 

Abraham  I.  Smokns,  of  New  York  City,  for  respondent. 
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LAUGHUN,  J.  This  is  an  action  for,  damages  arUI^  out  of 
the  failure  of  th^  defendant  to  deliver  certain  blue  serge  cloth  pur- 
suant to  an  agreement  in  writing  made  between  the  parties  oo  the 
26th  day  of  April,  1916.  It  is  recited  in  th§  contract  that  the  de- 
fendant, who  was  doing  business  under  iht  name  of  Henry  M.  Huebsh- 
man  &  Co.,  acted  as  the  direct  selling  agent  for  the  manufactureiB  of 
the  goods  in  question.  But  the  contract  was  not  made  by  the  de- 
fendant as  agent,  and  his  principal  was  not  disclosed,  and  no  claim  is 
made  that  he  is  not  personally  liable.  The  contract  ^lled  for  the 
delivery,  by  the  defendant,  during  the  months  of  July,  August,  and 
September,  1916,  of  40,000  yards  of  the  goods,  and  the  "purchase 
price  was  $1.09  per  yard.  The  contract  provided  that  the  "terms"  of 
sale  were  "net  30  E.  O.  M.,"  which  meant  that  the  purchase  price 
was  to  be  paid  without  deduction  within  30  days  after  the  ead  of  the 
month  during  which  the  delivery  was  made.  The  contract  contained 
an  express  provision  with  respect  tp  the  amount  of  credit,  as  fol- 
lows: 

''This  order  Is  at  alL  tira^  subject  to  a  Uoat  of  credit,  determinable  at  any 
tfxoe  by  Mes9r&  Ku|:eliuaa,  £Xanklaud  &  Wox^msm,  Factoca." 

The  defendant  pleaded,  in  effect,  that  the  determanation  of  the 
amount  of  credit  by  the  factors  was  given  to  them  for  the  reason 
that  the  factors  guaranteed  the  credit  risk  and  the  payment  of  the 
bills  by  the  plaintiffs.  The  respondents  concede  in  their  points  that 
the  factors  guaranteed  th^  credit  risk  and  the  payment  of  the  bills 
of  all  who  purchased  merchandise  from  the  defendant^  and  deter- 
mined the  amount  of  credit  to  be  given  to  any  person  dealing  with  the 
defendant,  ifncluding  the  plaintiff;  but  the  only  evidence  received  on 
that  subject  is  to  the  effect  that  the  goods  are  con$igned  to  the  fac- 
tors, who  advance  money  thereon  and  guar^mee^  the  credit  after  ap- 
proving the  credit.  The  defendant,  however,  offered  specific  evidence 
of  such  guaranty  in  this  instance  which  was  excluded  on  objection 
interposed  by  plaintiffs  that  it  was  immaterial,  irrelevant,  and  in- 
competent. Since,  however,  the  plaintiffs  fully,  concede  the  facts, 
they  may,  in  the  circumstances^  be  deemed  established.  .. 

At  the  time  this  contract  was  made  there  was  pending  unfinished 
business  between  the  parties  under  a  similar  contract  designating  the 
same  factors.  Prior  to  the  7th  day  of  September,  ,1916,  the  defend- 
ant delivered  to  the  plaintiff  6,326%  yards  of  the  goods  under  the 
contract  in  question.  He  failed  and  refused  to  make  any  further 
delivery,  and  this  action  wa^  commenced  on  the  15th  day  of  June, 
1917,  to  recover  the  difference  between  the  contract  price  and  the  mar- 
ket price  of  the  goods  in  September ;  that  being  the  time  when  the  de- 
liveries were  to  be  completed.  The  contract  contained  no  provision 
with  respect  to  the  quantity  to  be  delivered  during  any  month.  The 
plaintiffs  were  manufacturers  of  children's  and  men's  blue  serge, 
suits.  After  the  making  of  the  contract  the  factors  had  occasion 
to  complain  of  the  failure  of  the  plaintiffs  to  make  prompt  payment 
under  the  former  contracts.  About  the  10th  of  June,  1916,  one 
Huebshman.  the  defendant's  brother,  who  was  the  credit  man  of  the 
factors,  but  had  no  personal  business  relations^  with  the  defendant* 
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called  on  the  pi^kifAff  Si^el  and  itated  that,  m  vi^w  of  the  plain- 
tiflFs'  existing  orders,  this  was  "a  pretty  large  sized  order/*  and  that 
he  wanted  to  be  shown  what  the  plaintiffs  were  doing,  and  as  to  how 
they  contemplated  handling  the  account;  and  Siegel  ^owed  him 
through  thefa*  {nece  goods  department,  and  es^ibited  to  hkiH  the  goods 
that  they  had  on  hand,  sind  exptoined  to  him  the  manner  in  which 
^e  plaintiffs  intended  to  handle  the  account,  and  Sleget  testified  th^t 
he  exhibited  to  hm  ledger  aecotsnts  of  the  plaintiffs  with  other  firms 
from  whom  they  had  purchased  goods,  and  that  Hudtishman  estpress- 
ed  satisfaction  and  stated  that  ht  Would  raise  the  plaintiffs'  line  of 
credit  from  $^,000  to.  between  $1S,000  and  $20>0(X).  A  few  d^ys 
after  this  interview  goods  of  the  vahie  of  $10,000  or  $\tfiOO  were 
shipped  to  the  plaintiffs  under  this  contract  Huebshfnan  te^ified  that 
he  did  tiot  see  the  said  ledger  accounts^  and  tim  Singti  assUiM  him 
that  the  bills  would  be  promptly  paid,  and  that  whitt  he  said  tb  Siegel 
with  respect  to  credit  was  that  it  would  be  determined  from  time  to 
time,  depending  on  how  the  bills  wefe  paid.  Thd  plaintiffs,  however, 
in  the  majority  of  instances,  conthitidd  thereafter  to  fail  to  make 
payments  for  shipments  under  f otimer  contra^rts  and  under  this  con* 
tract  when  the  same  became  due. 

On  the  6th  day  of  September,  1916,  the  pkintitfs  ordered  a  case 
of  these  goods  of  the  defendant ;  the  order  was  deferred  to  the  fac- 
tors, which  was  the  regular  course  of  business.  Siegel  testified  that, 
the  day  after  that  order  was  given,  Huebshman,  the  credit  man  of 
the  factors,  called  him  on  the  telephone  and  told  hkn  that  they  were 
not  going  to  give  him  any  more  goods,  excepting  for  cash,  because 
he  was  not  a  satisfactory  customer ;  thatt  he  asserted  that  he  did  not 
owe  the  factors  anything  at  that  time,  and  asker!  how  it  could  be 
chumed  that  he  was  not  a  satisfactory  customer,  to  which  he  says 
Huebshman  replied,  "Thdt  don't  make  a  bit  of  difFer^nce;  I  don't 
want  to  do  any  more  business  with  you."  Whereupon  he  replied  that 
the  defendant  was  welshing  on  the  contract  because  the  market  price 
had  gone  up.  Siegcl's  claim  that  the  plaintiffs  were  not  behtrid  in 
their  payments  at  that  time  was  based  on  an  alleged  modification  of 
the  contract,  which  he  claimed  was  maule,  whereby  goods  received  the 
last  few  days  of  any  month  were,  in  effect,  deemed  not  to  have  been 
delivered  until  the  following  mo^th.  Siegel  testifi'ed  to  an  under- 
standing with  the  defendant,  but  not  with  the  factors,  to  that  effect. 
That  testimony  was  stricken  out. 

A  number  of  the  invoices  sent  to  the  plaintiffs  by  the  factors,  how- 
ever, would  seem  to  show  the  plaintiffs  were  given  the  benefit  of  that 
construction  of  the  Contract  by  the  factors ;  but  they  are  explained  on 
the  ground  that  ddiveries  were  not  always  made  promptly  after  in- 
voicing, and  the  evidence  shows  that  the  factors  never  consented  to 
that  construction  of  the  contract.  Siegel  admitted  that  on  August  1st 
he  owed  the  defendiant  about  $18,000,  and  that  between  $6,000  and 
$10,000  thereof  was  due  at  that  time;  but  he  says  there  was  this 
dispute  with  respect  to  part  of  it.  He  also  admitted  that  the  de- 
fendant offered  him  the  balance  of  the  goods  under  the  contract  for 
oash,  and  that  he  refused  to  tike  them  without  die  credit  of  30  da3rs 
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£,  O.  M;,  a^spedUied  in  thecontratt  The  (actors  received  and  in- 
voiced and  forwarded  the  goods  and  kept  the  accounts,  and  accord- 
ing to  their  accounts  11  payments  falling  due  qi»  June  30,  1916,  were 
not  made  until  from  6  to  21  days  after  they  became  due,  and  13  pay- 
ments due  July  30th  were  not  made  for  from  7  to  22  days  thereafter. 
In  July,  according  to  the  account  as  kept  by  the  factors,  which  fol- 
lowed the  contract,  the  plaintiffs  were  behind,  in  making  payments  to 
the  extent  of  $6,000  or  $7,000,  and  on  August  1st  abpul  $10,000  had 
been  due  for  several  weeks. 

Huebshman,  the  credit  man  of  the  factors,  testified  that  he  com- 
plained to  the  plaintiffs  several  times  during  July  and  August  with 
respect  to  diese  overdue  accounts  and  urged  them  to  pay  promptly,  and 
on  the  7th  or  8th  of  September  aotifi.ed  the  plaintiff  Siegel,  owing  to 
the  f$ct  that  the>  payments  were  not  being  made  until  about  three 
weeks  after  the  accounts  were  due,  that  the  factors  refused  to  extend 
further  credit,  and  that  they  would  ship  the  balance  of  his  order  "only 
Qn  cash  terms/'  and,  according  to  the  testimony  of  the  credit  man, 
$\tgd  replied  in  substance  that  he  could  not  take  the  goods  for  cash 
and  to  cancel  his  Order,  as  he  wanted  nothing  further  to  do  with  them 
or  the  defendant,  and  that  they  might  cancel  his  order,  to  which  the 
credit  man  replied,  by  direction  of  Kugelman,  one  of  the  factors,  that 
they  would  do  so.  On  the  18th  of  September  the  defendant  notified 
plaintiflfs  by  letter,  referring  to  a  letter  written  to  the  plaintiffs  by 
the  factors  on  the  12th  of  September,  which  the  attorney  for  the 
pfaintiffs  had  sent  to  defendant,  stating  that  the  credit  was,  under 
the  contract,  determinable  by  the  factors  and  beyond  his  control,  and 
that  he  was  and  had  been  at  all  times  prepared  to  make  deliveries 
through  the  factors.  The  provisions  of  the  contract  with  respect  to 
"terms"  were  inserted  in  typewriting,  and  the  provisions  with  respect 
to  the  limit  of  credit  to  be  determined  by  the  factors  were  printed, 

[1,2]  The  learned  trial  court  was  of  the  opinion  that  fox  this  rea- 
son the  printed  provisions  were  to  be  disregarded,  and  that  the  factors 
had  no;  authority  to  refuse  to  deliver  the  goods  on  credit.  This  we 
think  was  error..  In  the  circumstances,  the  factors  having  guaran- 
teed the  account,  those  were  very  material  provisions  of  the  contracti 
The  defendant  had  no  control  over  the  factors^  and  it  does  not  ap- 
pear that  it  was  within  his  power  to  perform  the  contract  by  giving 
the  plaintiffs,  credit  without  the  consent  of  the  factors ;  but,  however 
that  may  be,  he  was  under  no  obligation  to  take  upon  hiinself  the 
risk  of  the  credit-  when  by  the  contract  it  was  plainly  understood  that 
such  risk  was  to  be  assumed,  by  the  factors.  The  defendant,  there- 
fore, became  obligated  to  perform  the  contract  by  giving  credit  only 
to  the  extent  that  the  factors,  upon  whose  guaranty  1^  relied,  ap- 
proved the  same.  The  proper  construction  of  the  contract  is  that  the 
purchasers  were  to  have  credit  for  such  amount  as  the  factors  ap- 
proved. It  was  doubtless  contemplated  by  both  parties  that  the  fac^ 
tors  would  act  in  good  faith.  It  -is  claimed  that  they  did  not,  but 
that  claim  is  not  sustained  by  the  evidence*  The  factors  became 
aware  of  the  fact-  that  plaintiffs  were  carrying  a  very  large  stock  of 
goods,  for  which  they  were,  indebted  to  the  extent  of  hundred9  qI 
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thousands  oJF  4olleiri;  Md  a  ccJn'siderable  'aftib«nt  of'it'was  past  dtie, 
ahhottgh  the  terms  of  credit  as  tcymost  of  it  had  not  expired; 

{1}  Notwithstanduig  the  fact  that  only  a  small  pjart  of  this  order 
had  been  delivered,  and  deliveries  thereunder  were  to  te  cOrtipieted 
before  Ocvcbet  l«t,  plaintiffs  Had  written  dfefetidant  Joly  24th,  order- 
ing 3,500  yards,  and  saying,  "This  is  alllve  want  this  side  of  Oc- 
tober 1st/*  But,  since  they  wer6  acting  itt  thdr  own  interest,  it  is, 
I  think,  immaterial,  so  far  as  the  defendant  is  conceralftd,  whether  or 
not  they  acted  in  good  faith,-for  he  could  not  hold  them  on  their 
guaranty  if  he  were  able  to  and  did  make  deliveries  on  credit  after 
tfiey  had  determined  that  they  were  unwil&ig  further  to  assume  the 
risk  pf  credit  to  ,thc  plaintiffs.  I  am  tl^eref ore  of  opiniqn  that  the 
plaintiffs  were  not  entitled  to  recover. 

[4]  It  further  kppears  that  Uie  defendant  within  the  contract  pe- ' 
riod  offered  to  deliver  the  balance  of  the' goods,  to  th'?!  plaintiff  for 
cash,  with  a  deduptioa  of  6  per  cent,  for  the  credit  period  cohftftm- 
plated  by  the  iContraeU  and  this  the  plaintiffs  dttzlioedi  The>  plain- 
tiffs sustained  no  neiccrverable  damages,  ev^  if  th«>  defetidafnt  had 
been  guilty' of  a'bfea'di  of  the  contract  in  refusing  to  deliver  ihe  goods 
on  credit,  eveo  llboiigh  the  price  at  which  d^fefodaut  offered  ithie  goods 
WasI  leas  than.thjs.mtokct  price^  for  it  w^.not  shown  thiat  they  were 
unable  to  pay  cash,  and  therefore  it  is  no(  necessary  to^decide  wheih-/ 
er  that  would  have  warranted  such  a  recovery.  Warren  V.  Stoddart, 
105  U.  8.  224,  26  L;  Ed.  1117;  Lawrence  v.  Porter,  63  Fed.  62,  11 
C.  C.  A.  27,  26  L.  R.  A.  167. 

[5]  The  uecovery  could  not  be  peixnitted  .tp  stitfid  in  ^y  event,  on 
account  of  errors  on  the  trial  and  in  the  dubtnission  of  the  case  V)  Jkhe 
jury.    The  cou^  left  it  foj  the  jury  to  d^termitie  whether  the.<redit 
to  the  plaintiffs  was  withdrawn  in  good  faith.    On  that  issue  evidence 
hi^d  been  received,  o.vcr  the  defendant's  objections  and  exceptions, 
showing  that  credit  h^d  been  extended  to  the  plaintiffs  by  other  fijm^, ' 
and  the  exteot  thereof,  and  that  the  plaintiffs  subsequently'  paid^  ixx  ■ 
full.     If  the  defendant  were  responsible  for  the  action  of  the  factors  . 
in  terminating, the. creidit,  and  the  right  to  terminate  it  depended  on 
the  good  faith  of  the  factors,  the  testimony  received  would  have  beea 
indompetent  on  that^issue,  for  their  good  faith  eoukl  not  depend  on  the 
judgment  of  or  risk  taken  by  others  over  whom  they  had  no  contfol. 
The  court,  in  suhpmitiing  the  cas,e..tO'the  jury,  instructed  them,  in 
effect,  that  they  might  determine  the  amount  of  theif  verdict  by  av- 
eraging the  market  prices  as  given  by  the  different  witnesses. 

'  After  the  rendition  of  the  verdict,  which  was  for  $7,408.06,  the 
trial  court  reduced  the  recovery  to  $3,704.03,  on  the  ground  oiF  this 
error  in  the  ch»rg«e;  but  iii  determining  the  amount  to  which  the  re- 
covery was  thus  reduced  the  fowest  market  price  as  given  by  the  wit- 
nesses called  by  the  plaintiffs  was  accepted,  and  the' testimohy  of 
th«e  witn^ses  for  thd  defendant,  who  gave  the  market  price  as  Icds' 
than  the  contract  price,  was  dist^garded.  If  the  case  weffe  for  the 
jury,  ahd^had  been  pfoperly  subrhitted,  they  might  have  accepted  the 
testimony  offered  in  behalf  of  the  defend&nt,  to  the  effect  that  the 
market  price". w^  l^s.x)r  no  greater  than  the  contract  price,  ysx  which 
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event  diere  could  have  been  no  recovery.  I  ftm  o£  thr  oi4mon,:bow«: 
ever,  for  the  reasons  started,  that  the  defendant's  motion  to  diamisa 
the  complaint  should  have  been  granted,  and  that  tj^e  exception  to  the 
court's  refusal  so  to  do  was  well  taken. 

It  follQws  that  the  implied  finding  that  the  dc^endaat  w$8  guilty 
of  a  breach  of  the  contract,  and  the  judgment  and  order^  should  be 
reversed,  with  costs»  and  the  complaint  dismissed,  with  costs.  Order 
filed.    All  concur. 


dCOABELIX)  ▼.  BLOCB  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1910.) 

Plkading  ^s9927-^Bitx  ov  PAvnQxjhAj^^lvjv^aa  wbqu  TawBUfQ  ow,  Bt^mr 
WAT — Variance — Neguqenck* 

Tenant,  suing  for  injuries  from  tripping  on  stairway,  cannot  recover 
for  negligence  in  failure  to  light  hallway,  under  I'enement  House  Law,  | 
7d»  under  complaint  alleging  maintenance  of  stairway  la  neglii^t  con* 
Oltion,  where  only  negligent  condition  charged  In  bill  of  particalu*  wft» 
protruding  linoleum  and  broken  metal  fastener  on  edge  ot  step. 

Appeal  from  Municipal  Conrt,  Borough  of  Manhattan^  First  District. 

Action  by  Roaaria  Ciccarello  against  Lucien  D:  Bloch,  impleaded 
with  another.  Judgment  for  plaintiff,  and  defendants  appeal.  Revers* 
ed,  and  new  trial  ordered. 

Ai:gued  April,  tcrm^  1919.  .before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Bertrand  L.  Pettiljew,  of  New  York  City  (Walter  L.  Gltoney,  of 
New  Yoric  City,  of  counsel),  for  appellants. 
O.  Silas  Alacchi,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  sues  the  defendant  landlord  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  tripping  on  the 
stairway  in  premises  in  which  she  was  a  tenant.  Plaintiff,  in  her  bill 
of  particulars,  states  as  follows : 

'The  lineoleum  covering  the  step  was  broken  off  and  protruding,  and  the 
metal  fastener  on  the  edge  of  the  step  was  broken  and  projected.  Plaintiff 
was  caused  to  trip  because  of  the  torn  condition  of  the  coyering  and  the 
broken  metal  fastener," 

In  the  fourth  paragraph  of  the  complaint  plaintiff  alleges  that  her 
injuries  were — 

"due  to  the  negligence,  carelessness,  and  recklessness  of  the  defendants  in 
maintaining  said  staiiway  in  said  building  In  a  negligent  condition." 

Neither  in  the  bill  of  particulars  nor  in  the  complaint  is  there  any. 
allegation  of  negligence  on  the  part  of  defendants  in  failing  to  ktcfp 
the  stairway  properly  lighted  On  the  trial,  over  the  objection  and  ex- 
ception of  defendants,  plaintiff  was  allowed  to  prove  that  there  were 
no  lights  in  the  hall  and  that  it  was  very  dark.  In  charging  the  jury 
tl^  trial  justice  read  to  the  jury  section  76  of  the  Tenement  House 
Law  (ConsoL  Law,  c  61),  which  requires: 

or  oth«r  cas«0  tee  same  topic  &  K£>Y-NUMBER  in  aH  Key-Numbered  Dicests  a  Indexee 
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*%  «Ter7  teneiAeiit'  hoxuie  a-  proper  ligbt  sball  lie  kept  bunding'  by  ttie 
owner  in  tbe  public  hallways,  neajr  the  stairways,  upon  the  entr&nce  floor, 
and  upon  the  second  floor,  above  the  entrance  floor  of  said  bouse,  every  night 
from  sunset  to  sunrise  throughout  the  year,  and  upon  all  othier  floors  of  the 
said  bouse  from  sunset  until  10  oVdo^  in  the  evienliig/' 

Defendants'  counsel  excepted  to  said  portion  of  the  charge  and  ask- 
ed the  court  to  charge  the  jury  'Hhat  no  negligence  can  be  charged 
against  the  defendant  in  this  case  by  reason  of  failure  to  light  the 
hallway/'  which  request  was  refused  and  an  exception  noted.  In  so 
charging  the  jury,  and  in  denying  said  request,  the  learned  trial  Jus- 
tice committed  reversible  error*  Dodge  v.  Weill,  158  N.  Y.  346,  349, 
53  N.  E.  33 ;  Matthews  v.  Hubbard,  47  N.  Y.  428;  Stein  v.  Stein,  140 
App.  Div.  306,  125  N.  Y.  Supp.  244. . 

The  judgment  must  be  reversed,  and  a  new  trial  ojrdered,  with  $30 
costslo  appellant  to  abide  the  event    AU  concur. 


LEVINB  y.  GRAY  et  aL 

(Supreaie  Coiirt,  Apjpemtte  T^rm,  Flj»t  Depaitmait    May  15^  1919.) 

BaoKBRs  €=»86(1),  88(2) — Btidencs  ^s9589-<7ontbact  to  Becttbs  Lease. 

While  it  was  in  tb»  jtiry*8  province  to  determine  wlketlier  the  defiandimt< 
owners  employed  plaintiff  as  broker  to  secure  a  lease,  and  to  refuse  to 
give  credence  to  defendants'  pealtlve  teetlmony  that  they  notified  plain- 
tiff they  would  not  pay  a  commission  if  lease  was  made  to  one  with  whom 
they  had  been  negotiating,  field,  that  the  evidence  was  insufficient  to  show 
that  plaintiff  procured  the  lease: 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Bamett  Levine  against  George  H.  Gray  and  another. 
From  a  judgment  oiF  the-  Municipal  Court,  in  favor  of  plaintiff,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial,  defendants 
appeals    Judgment  r«versed^  and  complaint  dismissed. 

Argued  April  term,  1919,  bc*ore  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Davenport  &  Comer,  of  BrocJclyn  (Harry  W.  Bell,  of  Glen  Head,  of 
oounsd),  for  appdlants. 

Isidor  Block,  of  New  York  City,  for  respondent 

GUY,  J.  Plaintiff  sues  to  recover  commission  for  leasing  property 
of  which  defendants  were  agents  for  the  owner.  The  evidence  con- 
vincingly establishes  that,  before  plaintiff  met  the  defendants,  they  had 
been  negotiating  a  lease  with  one  Pagoda,  who  subsequently  executed 
a  lease  of  the  property  on  which  plaintiff'3  claim  for  commission 
is  based.  Both  defendants  testified  that  they  made  no  contract  of  em- 
ployment with  plaintiff,  and  one  of  the  defendants  testified  that  he  no- 
tified plaintiff,  when  plaintiff  called  lipon  him  long  before  the  lease  was 
executed,  fhait  Ke  would  pay  no  commission  to  pbiintiff  if  the  pirt^rty 
should  be  leased  by  Pagoda.   . 
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iPagtJcfe,  the  lessee,  testified  that  Tie  met  the  deftndaiit  Pylcin  *e 
early  part  of  J^Ipveniber,  1917,  and,  failing  to  get  a  lease  of  tjie  pfem- 
isics  in  qviestioxi^  he  3,sked  the  plaintiff  on  different  occasions  to  secure 
a  lease  for  him;  that  he  had  toM  defendant  Pyle  that  he  wwld  not 
pay  $3,000  a  year  rent;  that  subsequently  he  njet  the  plaintiff,  and 
went  with  him  and  Pagoda's  son  to  the  office  of  the  defendants,  after 
plaintiff' bad  made  a.n  appointtnent ;  that  at  that  tmie  defendants  again 
asked  $3,000  a  year  rent  and  a  lease  for  froni  10  to  15  years;  that 
subsequently  he  told  plaintiff  h^  was  ready  knd.  willing  to  take  a  15- 
year  lease  at  a  rental  of  $2,400  a  year.  The  evidence  is  undisputed  that 
the  lease  subsequently  e;xecuted,  some  2:mohths  after 'plaintiff  visited, 
aef  endants'  office,  was  procured  through  the  sehrices  of  another  broker. 

While  it  was  the  province  of  .the  jury  t6  determirirthe  question  of  • 
f'afct  as  to  the  employment  of  plaintiff,'  and  to  refuse  to  givfe  credence 
to  the  positive  testimony  of  th6  defendants  that  thefy  notified 'plaintiff 
they  would  not  pay  a  commission  if  the  lease  was  made  with  Pagoda, 
there  is  no  sufficient  evidence  of  the  procuring  of  the  lease  by  plaintiff 
to  warrant  a  jury  in  rendering  a.  verdict  in  plaintiflTs  favor.  In  order 
to  recover,  plaintiff  must  show  both  employment  by  the  defendants 
and  that  he'^rociired  the  leasing  to  Pagoda;  ttils  h^  failed*  to  do.    ' 

The  judgment. must  therefore  be  reversed,  with. $30  costs  to.appel- 
lafit,  and  complaint  disaiissed,  widi  costs.    All  Qoacur« 


(187  Anp.  pjlv.  590)  ,  . 

FREDERICS  v.  NBSSLBR. 

.j<Stiprem(i|..Cotirt,  Appellate  Division,.  Fir$t  Department  •  May  5, 1919.) 

1.  Ljbel  and  Siandeb  ^==»81 — Complaint— Injury  in  Business— En oaOS.* 

rUSBSt  IN  A3  TllOB.  »  .    ^ 

Complaint  for  libelous  articles,  reflectUi?  on  plalntUTs  conduct  of  his 
business  as  a  hairdresser,  held  subject  to  demurrer,  as  falling  to  allege 
that  plalntiif  at  the  time  of  the  publication  of  the  libel,  was  engaged  in 
the  business  of  a  faaifdresser;  the  only  allegation*  being  that,  plaintiff 
was  doing\stch  a  businesa  when  tbel  complaint  was  verified. 

2.  Libel  and  Slander  <8=»89(1) — ^Article  Not  Ljbblous  Per  Se— AtxtOATioN 

OF  Special. Damajqe. 

Where  there  is  nothlAg  in  the  article  published  of  plaintiff  by  defend- 
ant which  is  libelous  per  se,  plaintiff  must  allege  Eq[)ecial  damaigeB,  to. 
state  a  cause  of  s^iotu 

Appeal  from  Special  Term,  New  York  Qounty. 

Action  by  Ernest  O.  Frederics  against  Charles  NeSsler.  From  an  or- 
der overruling  a  demurrer  to  the  complaint,  defendant  appeals.  Order" 
reversed,  and  demurrer  sustained,  with  leave  to  plaintiff  to  serve 
another  complaint. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  $MITH,  PAGE, 
and  SHEARN,  JJ.        ' 

Hemy  G.  Wenzel,  Jr.,  of  N«w  York  City,  for  appellant 
Chartes  H.  Wilson,  of  New  York  City  (William  L.  Morris,  of  New 
York  City,  on  the  brief),  for  respondent. 
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pOWI/ING,  J.  The  plaintiff  seeks  to  recover  damages  which  he 
claims  he  sustained  by  reason  of  certain  libelous  articles  publi Aed  con- 
cerning him  by  the  defertdant,  which  he  dalins  reflected  upon  his  con- 
duct of  his  business  as  a  hairdresser,  .      .  .; 

[1]  The  first  objeetioD  to  the  complaint  is  that  it  contains  ^o  al- 
legation that  the  plaintiff,  at  the  time  of  the  publication  of  the  alleged 
libel,  was  engaged  in  business  as  a  hairdresfetr.  This  objection  i^  good, 
for  the  sole  allegation  relating  thereto  \s  that  the  plaintiff  was  doing, 
such  a  business  at' the  time  of  tne  verification  of  the  cosaplaint  herein,* 
for  that  is:  the  sale  import  of  the  pleadii^  in  its- present  form:  The 
libel  sued  on  has^  to  do  with  th^  m^rite  of  the  respective  mfethods  fol- 
lowed by  the  two  rival  hairdi^essers  ?fi  their  tfeiatment  of  human' hair, 
so  as  to  give  it  an  aUeged,peraiatiQi*t:waMe*/rPlai»tiff  claims. he  was 
charged  with  ^sipg^h^micaU  ini,)ii»?tr^tln^t.    ;  .> .      :! 

Not  content  with  alleging  by  innuendo  the  meaning-  of  the  alleg^ 
libelous  matter,  the  plaintiff  .ba$  annexed  tk>  htscomplajE^L  a  meniDfan*: 
dum  decision  of  the  United  States  Circuit  Court,  SoUdasCPn:  District  6i 
New  Yoric,  in  an  action  1)rough(t  t>y.  Neatly  i  Extent  Holding  Co.,  Iftc, 

V.  E.  Frederics,  Inc.,  25&  Fed. ,  wherein  the  preg^tit  defendant'^t 

assignee  supd  for  infringemept- of  certain  patent  rights^  the  defen<^t 
therein  being  a  corporation  whereof  the  plaintiff  Is  president.  But 
said  opinion  shows  that  the  federal  court  ioun4  that  Frederics  ,did  i9 
fact  deposit  chemicals  upon  the  hair,  for  in  his  treatment  he  used 
borax  liiereujxjn;  Fbrtiiermare,  the  same  court  ^  found,  that .  E.  Pr W- 
erics.  Incorporated,  did  not  vaptxriEe*  any  loition  and  Used  no  steam! 
process.  Therefore  the  court's  opinion,  relied  on  by  the  plaititiff,  con- 
tradicts and  makes  ineffectual  bodi  his  conchiisions  as  to  the  effect.of 
the  libd,  and  the  innuendo. wlticfar  he  ihas  set.iorth,  charging  its  meaning 
and  falsity.  ;      •  ?  •  .         ;. 

[2]  As  to  the  second  oafuse  of  action^  the  same  objection  eodstSf^ 
that  it  fails  to  aet  forth  that' plaintiff  was  engaged  in  business  a&a.hair^ 
dresser  at  the  time,  of  the  publication  of  die  alleged  libel.  .  Bufthennoce, 
an  injunction  was  m  fact  graiited  against  £.  Frederics,  Idcoi^orated^ 
by  the  federal  court,  for  its  violation  of  the  Alworth  patent.  It  is  stat* 
ed  in  the  Ubetthat  this  injunction -tvias'grainMd:  against  Fr^derios'  up- 
on the  ground  tfakt /he' actually  put  cheniic&U  i»eo  thehaif  before  botl- 
ing  it.  As  has^bcajL  said,  the  federal  court  did  find  that  Frederic^ 
mixed  borax  witih,  or  scattered  it  in,  the^hair ;.  tod  borax  ia  a  chemical. 
In  any  event  there  is  nothing  in  the  article  published  in  the  New  York 
Times  which  was  libelous  per  se,  and  no  special  damages  are  alleged. 

It  follows,  therefore,  that  the  order  appealed  from  should  be  re- 
versed, with  $10  costs  and  disBursements,  and  the  demurrer  sustained, 
with  $10  costs,  with  leave  to  the  plaintiif  to  serve  ai?other  complaint 
upon  payment  of  said  costs.    Order  filed.    AH  concur. 
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^  E.  FREDEftlOS,  Inc.,  v.  NMSLEIt. 

(SQpreme  Court,  Appellate  J>iyiAoa,  Plist  D^Mtrtment    M^  CK  t&U^.) 

1.  lilBBL  AND  SLANDEB  ^=981 — COMPLAIWT— lyftUFflCIBWCT. 

A  oomplaint  for  Hbelimg  plaintiff  corporati^i  In  rogara  to  Ita  busibeaa 
of  hairdressing,  wMcH  Old  not  set  forth  that  plaintiff  Was  engac^d  in  Bncfa. 
business  at  the  time  of  the  publicat]pn  of  the  alleged  Ub^  was  insuffi- 
cient. 

2.  lilBE^  AND  BULNDBa  «P5>89(13 — COMPLAINT— InSUFTICIENCT— ALLEGATION.  OF 

8PECL4L  DaHAOB. 

Where  the  alleged  libelous  articles  are  not  libelons  per  sd  as  i»  pdaln- 
tiff  corporation,  a  complaint  wl^f^  does  not  charge  flfifM^aL  damage  to 
plaintiff,  corporation  lis  such  Is  insufficient. 

Appeal  from  Special  Term,  Nfcw  York  County. 

Action  by  E.  Frederics,  Incorporated,  against  Charles  Nessler. 
I^rom  an  order  overruling  a  demurrer  to  the  com|irla!fit,  defendant 
appeals:  Reversed,  and  motion  granted,  with  leave  to  plaintiff  to  serve 
an  amended  complaint. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Henry  G.  Wctizel,  Jr.,  of  New  York  City,  for  appellant. 
Charles  H.  Wilson,  of  New  York  City  (William  L.  Morris,  of  New 
York  City,  on  the  brief),  for  respondent. 

DOWLING,  J.  [1,2]  Assuming  that  die  libels  set  forth  may  fair- 
ly be  assumed  to  refer  to  the  plaintiff  corporation  this  complaint  is 
open  to  the  objection  that  it  fails  to  set  forth  that  the  plaintiff  was 
engaged  in  the  hairdressing  business  af  the  time  of  the  publication  of 
the  alleged  libels  in  question.  Furthernoore,  an  examination  of  the  deci* 
sion  of  the  federal  court  made  a  part  of  the  complaint  negatives  the  in- 
nuendo alleged  in  the  complaint,  as  well  as  the  all^ation  that  the  matter 
published  was  untrue.  There  is  nothing  defamatory  in  these  articles 
concerning  the  plaintiff  corporation,  and  as  to  it  they  are  not  libekms 
per  se,  nor  is  there  any  charge  of  special  damage  to  the  corporation  as 
such. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs,  with 
leave  to  plaintiff  to  serve  an  amended  complaint  upon  payment  of  such 
costs.    Order  filed.    All  concur. 


BERNSTEIN  et  al.  v.  RUBIN  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1919.) 

1.  Courts  «=»189(15) — ^Municipal  Courts — Opening  Default— Time  for  Mo- 
tion. 

Motion  made  March,  1919,  to  open  default  suffered  January,  1918,  was 
not  made  within  required  time,  under  Municipal  Court  Code,  §  129,  subd. 
2,  requiring  such  motiou  to  be  made  with  due  diligence,  and  in  no  event 
more  than  one  year  after  entry  of  Judgment. 
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(176N.T.S.) 
2.  I^NOLOBD  AlffD  ITKgfAST  #^304(2) — ReCQVS&T  OV  FWOHa^h-^VVHAVX  PbO- 

CESDINGS — Pkocbss— Affidavit  of  Service. 

Affidavit  ot  service  dt  precept  trpoa  tenant  In  snommry  proceedinga, 
showing  aerrtce  at  liaaSed  premlseH  npon  person  of  suttaltte  age  and  4^»* 
cretion,  not  the  tenant,  and  faUlng  to  shoi%^  that  service  could  not  havc^ 
been  made  iU)on  tenanti,  or  upon  person  of  suitable  age  and  discretion 
at  tenant's^  dwelling  house,  upder  Code  Civ.  Proc.  §  2240,  subds.  1,  2,  was 
fatally  defective;   court  acquiring  no  Jurisdiction  to  enter  a  default. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Summary  proceedings  hy  Samuel  Bernstein  and  others,  landlords, 
against  Samud  Rubin,  tenant,  and  Charles  Levy  and  others,  under- 
tenants. From  an  order  denying  motion  to  vacate  a  final  order,  the 
tenant  appeals.  Order  reversed,  motion  to  set  aside  final  order 
granted,  and  proceedings  dismissed. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Louis  J.  Gold,  of  New  York  City,  for  appelant 
Harold  M.  Phillips,  of  New  York  City,  for  respondents. 

WHITAKER,  J.  The  defendant,  a  tenant,  appeals  from  ait  order 
denying  a  motion  to  open  his  default  in  summary  proceedings  and  to 
set  aside  the  final  order  ent/ered  therein.  The  petition  and  precept 
was  directed  to  Samuel  Rubin,  as  tenant,  and  to  S.  Charles  Levy,  John 
Doc,  and  Richard  Roe,  undertenants.  The  petition  set  up  that  the 
tenant,  Rubin,  hired  the  store  and  basement  of  certain  premises  for 
a  term  of  5  yeajrs  and  S  months  from  December  1,  1915,  and  that  on 
January  1,  1918,  there  was  due  one  month's  rent,  of  $250.  The  pro*- 
ceedings  culminated  in  the  issuance  of  a  final  order  on  Ja^ary  23, 
1918. 

Sjubsequeatly  the  tenant,  Rubin,  brought  two  actions  against  the 
landlord  in  the  Municipal  Court.  la  the  first  action  he  sought  to  re- 
cover the  sum  of  $500  deposited  by  him  as  security  under  the  lease, 
and  in  the  sec(HKi  action  to  recover  damages  claimed  to  have  been  sus- 
tained by  him.  by  the  overflow  of  water  into  and-  upon  the  premise* 
during  his  occupancy.  Tbese  actions  came  to  trial  on  January  31, 
1919,  and  resulted  in  a  judgment  being  rendered  in  the  second  action 
in  favor  of  the  defendant,  and  a  dismissal  of  the  plaintiff's  complaint 
in  the  first  action  without  prejudice  to  a  new  action.  This  dismissal 
was  due  to  the  introduction  of  the  judgment  in  summary  proceedings, 
which  established  the  fart  that  on  January  16,  1918,  the  relation  of 
landlord  and  tenant  existed  between  the  parties,  and  that  therefore 
the  tenant  could  not  claim  a  constructive  eviction. 

Rubin  thereupon  made  a  motion  to  open  his  default  in  the  sum- 
mary proceedings,  and  to  set  aside  the  final  order,  and  from  a  denial 
of  such  motion  this  appeal  comes  up.  In  support  of  his  motion  he  filed 
a  proposed  verified  answer  to  the  petition,  in  which  ^le  sets  up  facts 
which,  if  true,  would  show  that  there  was  a  constructive  eviction,  and 
an  abandonment  of  the  premises  by  him  on  December  30,  1917.  He 
also  shows  by  affidavit  that  he  was  never  personally  served  with  the 

^=9For  other  cases  see  tame  topic  A  KBY-NUMBBR  in  ail  Key-Nus^r«d  DIffitota  4  Indexes 
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precept  and  petition  in  the  summary  proceedings,'  and  that  he  had  no 
knowledge  that  such  proceedings  had  been  instituted,  or  a  final  order 
issued,  until  at  or  about  the  time  the  record  of  the  same  was  produced 
in  the  action  brought  by  him  to  recover  the  deposit. 

The  indorsement  upon  the  papers  in  the  Municipal  Couit  in  the 
summary  proceedings  recite  that  the  "tenant*!  appe^ed  on  J^uary 
16,  1918,  for  trial,  and  that  on  January  23,  1918,  he,  consented  to  the 
issuance  of  the  final  order.  Rubin  explains  that  by  showing  that 
Levy,  the  undertenant,  filed  an  answer  containing  the  following  aver- 
ment: **The  tenant,  S.  Charles  Levy,  sued  as  the  alleged  under- 
tenant";— and  the  answer  also  states,  in  substance,  that  this  tenant 
entered  into  ati  agreement  with  the  landlord  on  January  9,  191^8,  by 
which  it  was  agreed  that  he'  should  become  the  tenant  f  rqm  that  time 
to  and  including  April  20,  1918,  and,  as  this  is  the  only  ainswer  served, 
it  is  quite  evident  that  the  court  below  treated  Levy  as  the  actual 
tenant,  and  the  landlord  does  not  dispute  the  fact  that  Rubin  never 
appeared  in  the  summary  proceedings. 

The  only  point  raised  by  the  landlord  as  a  reason  for  sustaining  a 
denial  of  the  motion  to  open  the  default,  that  is  worthy  of  consider- 
ation," iis  that  the  motion  Was  riot  made  in  time.  Subdivision  2,  §  129, 
of  the  Municipal  Court  Code^' (Laws  1915,  c.  2?9),  provides  that  a 
motion  to  open  a  default  must  be  made  with  due  diligence,  and  upon 
good  cause  shown,  and  in  any  event  not  more  than  one  year  after  the 
entry  of  judgment.  The  default  in  thi^  case,  if  there  was  one,  was 
suffered  in  January,  1918^  and  the  motion  to  open  default  was  made 
in  March,  1919,  and,  if  it  can  be  said  that  there  was  an  actual  default, 
the  motion  clearly  was  not  made  in  time. 

[11  We  do  not,  however,  pass  upon  the  question  as  to  the  right  of 
a  defendant  to  have  a  default  opened  when  substituted  service  is  made 
in  a  summary  proceeding,  for  the  reason  that  in  this  case  there  was 
actually  no  default  in  the  lower  court,  and  that  court  never  acquired 
jurisdiction  of  the  person  of  Rubin.'  As  before  stated;  there  is  no- 
claim  made  that  Rubin  appeared  in  the  summary  proceedings,  and 
thereby  conferred  jurisdiction  over  his  person,  or  that  pet^onal  serv- 
ice of  the  precept  was  ever  made  upon  him.  The  affidavit  of  service 
is  as  follows : 

" ,  being  duly  sworn,  salys  that  he  is  21  years  of  age  and  upward,  and 

a  resident  of  the  dtr  of  New  York,  and  that  he  did  on  the  lOth  day  of  Janu* 
ary,  1918,  ♦  ♦  *  serve  the  within  precept  and  petition  on  Samu^  ttubin^ 
tenant  therein  named»  by  deliyering  to  and  leaving  true  copi^  thereof  at  the, 
demised  premises^  *  *  *.  with  S.  Charles  Levy,  who  stated  that  he  was 
in  charge  of  the  pretiaises  and  is  a  person  of  suitable  age  and  discretion,  and 
over  the  age  of  21  years,  who  at  the  time  of  said  servloe  was  on  the  said 
premises^  at  the  same'time  showing  him  the  original,  the  «aid  tenant  being  at 
the  time  abseat  from  said  demised  premises,  and  could  not,  .after  due  and  4111*. 
gent  search  be  found.  That  a  copy  of  section  2241  of  an  act  entitled  *An  act 
supplemental  to  the  Code  of  Civil  Procedure/  passed  May  6,  1880,  was  In- 
dorsed upon  said  precept** 

Sworn  toi  etc. 

The  statute  regarding  service  of  precept  in  summary  proceedings  is^ 
contained  in  section  2240,  Code  Civ.  Proc.  It  provides  that  the  pre-" 
cept  must  be  served  as  follows  * 
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"1.  By  deUvectnSk  .to/tke  pfswrn  to  nrlKHu  U  I9  ^Ireetedf  ^  *  *  •«  copy  of 
the  precept,,  together  with  a  copy  of  the  petition,  and  at  the  same  time 
showing  him  the  original  precept 

**2.  1i  the  pennon,  to  whom  tlie  precept  is  directed,  resides  in  the  city  or  town 
in  whi<±  the  property  is  situated,  hut  is  ahs^t  fcoip  his  dwelling  house, 
service  may  be  made  by  delivering  a  copy  thereof,  together  with  a  copy  of 
the  petition  at  his  dwelling  hottse*  to  a  person  of  suitable  age  and  discretion, 
who  resides  Ihero;  ori  if  no  such  person  can,  with  reasonaUe  diligence,  he 
found  there,  upon  .whom  to  make  service,  then  by  delivering  a  copy  of  the  pre- 
cept and  petition,  at  the  property  songht  to  be  recovered,  either  to  some  per- ' 
son  of  suitable  age  and  discretion  residing  therig,  or  if  no  sudi  person  can  be 
found  there,  to  any  person  of  suitable  age  and  discretioii  employed  there^'' 

[2]  It  wHl  be  se^n  that  the  aiffidavit  of  service  in  the  instafit  case  is 
fatally  defective.  It. fails  to  show  service'  could  not  have  been  made 
at  the  tenant's  dwelling  house  in  either  manner  as  provided  in  subdi- 
visions 1  and  2  quoted  above,  and  such  omission  is  fatal.  As'  \vas  said 
in  Matthewis  v;  Carman,  122  App,  Div.  582,  586,  107  N.  Y.  Supp.  694, 
697:  ^  _  ''..'•.:•.••_ 

"The  Justice  did  not  acquire  Jurtsdfctlqn  by  the  serri^ce  inade.'ln  tihe  ab- 
sence of  evidence  thtat  searvi^e  coukt  udt  be^nmde-as  prescribed  in  suMltlsiona. 
1  and  2  of  said  section"— citing  Beach  v.  Bainbrldge,  7  Hun,  81;  JBbk«niOQr 
V.  Ellis,  60  Misc.  Rep.  7^,  68  N.  Y.  Snpp.  150. 

See,  also,  Peck  v.  Reed  (Co.  Ct:)'  123  N.  Y.  Supp.  253,  255: 

It  follows,  therefore,  that  there*  was  no  default,  no  service  having' 

been  made,  and  section  129,  Mun.  Ct  Code,  does  not  apply.    Kaplan 

v.  Radford,  161  N.  Y.  Supp.  374. 

Order  reversed,  and  motion  to  set  aside  final  order  granted,  and  pr6-* 

ceedings  dismissed,  with  $10  costs.    All  concur. 


ass  App.  Div»  M) 

In  re  LB  ROY  ST,  IN  QITY  OF  BINGHAMTON. 

Appeal  of  KILMBB. 

(Stiprein^  Court.  Appellate  mvlsioii,  Tlili^  Department    May  7,  1010.) 

1.  Emihent  DoiCAiN  ^=»98-^Damagk8 — Kecessitt  of  Conforming  to  New^ 

Grade — SxaEEra 

Commissioners  aK?rtaJLning  compensation  to  be  made  to  owners  of  l^nd 
Qondemned  for  street  purposes,  in  estimating  effect  of  street  ii^on  tbe 
value  of  the  remaining  property,  should  consider  anycom^equentutl  datn- 
ages  which  may  r^ntt  by  necescdty  of  filling  1A  of  property,  in  order  to 
make  it  conform  to  proposed  grade  of  street;  and  should  consider  the  prob* 
ability  of  damages  to  the  property  because  of  collection  of  surface  wa- 
ters thereon  by  reason  of  the  construction  of  street 

2.  Eminent  DoikCi^  ^sp136 — ^Extension  of  Streets — ^Daicaqes — ^Diffbrencb 

IK  Value  of  Abutting  Land. 

The  measure  of  damages  to  adjoining  o^^er  \3pcnx  extension  of  street 
to  the  difference  in  value  of  the  adjoining  property  with  or  without  such 
street. 
8.  ScinNENT  Domain  «^138 — EIxtension  of  Streets— Damages — Evidence. 

In  proceedings  to  acQuire  land  for  the  purpose  of  extending  street,  a  wit- 
ness, in  estimating  valu^  of  property  as  affected  by  proposed  street,  may 
properly  take  into  consideration  sioch  consequences  to  remaining  land  as 
wiU  naturally  and  with  reasonable  certaiai^  follow  from  the  proposed 
construction  of  the  street. 

^s»For  oUiar  cm«^ sm  woo  topU  &.KGY-NUMBBR  in  aU  Key-Nuz&b«r.ed  DigesU  &  lAdexeft 
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4.  EinjNEirr  Domain  ^3x»18&— BartENSioir  of  Stmbbts— ^amaoib. 

In  proceeding  to  condemn  land  for  the  pnrpoaeA  of  a  street,  oommto* 
sloners  appointed  to  ascertain  compensation  to  be  made  to  property  own- 
ers sbould  take  into  con^deration  the  probable  conaeijaencM  of  the 
street  as  affecting  tJie  remaining  prc^erl-y. 

Appeal  from  Special  Term,  Broome  County. 

In  the  matter  of  the  application  for  acquiring  lands  for  the  purpose 
of  extending  Le  Ro^  Street  in  the  City  of  Binghamton.  Ftom  a  part 
of  an  order  confirmuig  report  of  commissioners  appointed  to  ascertain 
compensation  to  be  made  to  property  owners,  WiUis  Sharpe  Kilmer,  a 
property  owner,  appeals.  Order,  so  far  as  appealed  from,  reversed, 
and  report  of  commissioners,  so  far  as  it  affects  WiUis  Sharpe  Kilmer, 
vacated,  and  proceedings  remitted  to  commissioners  for  further  con- 
sideration. 

Curtiss,  Keen^  &  Tuthill,  of  Binghamton  (George  B*  Curtiss,  of 
Binghamton,  of  counsel),  for  appellant. 

JohH  Marcy,  Jr.,  Corp.  Counsel,  of  Binghamton  (Charles  R.  O'Con- 
nor, of  Hobart,  and  William  H.  Riley,  of  Binghamton,  of  counsel),  for 
respondent 

COCHRANE,  J.  The  appellant  owns  about  26  acres  of  land  with- 
in the  limits  of  the  city  of  Binghamton.  Through  this  land  it  is  propos- 
ed to  extend  Le  Roy  street*  The  conamissioners  appointed  to  ascer- 
tain the  compensation  to  be  made  to  the  property  owners  have  pursued 
the-unusual  method  in  their  report  of  specifying  their  mental  processes 
in  ascertaining  the  compensation  to  be  made  to  property  owners.  They 
say  in  their  report,  among  other  things: 

"We  have  not  tak'&n  into  consideration  or  made  any  aUowance  for  any  re- 
sulting damage  caused  by  the  grading  of  said  street,  the  flooding  o£  the  . 
premises  which  may  result  f ram  the  proposed  eonsttuction  of  the.  street,  or  the 
necessity  for  filling  in  any  of  said  building  lots  in  order  to  conform  to  the 
proposed  grade  of  said  street  when  constructed,  and  have  not  taken  into  con- 
sideration or  aUowed.any  consequential  damages  which  may  be  oaused  by  the 
construction  of  said  street  or  the  prosecution  of  the  work  in  connection 
therewith/' 

[t]  If  the  commissioners  had  taken  these  matters  into  consideration, 
and  had  concluded  that  the  compensation  should  not  be  enhanced  by 
reason  thereof,  a  different  question  would  be  presented.  The  difficulty 
is  that  the  commissioners  have  not  considered  matters  which  they 
should  have  considered. 

[2]  Undoubtedly  the  measure  of  damages  to  the  appellant  is  the 
difference  in  value  of  his  26  acres  with  or  without  the  street  in  question. 
But  this  market  value  may  be  affected  by  those  circumstances  which 
the  commissioners  say  they  have  not  considered:  I£  the  construction  of 
the  street  in  all  human  probability  implies  raising  the  grade,  or  implies 
the  collection  or  impounding  or  uneven  distribution  of  surface  water, 
very  clearly  those  circumstances  may  affect  the  market  value  of  the 
land,  remaining  after  the  construction  of  the  street.  So,  also,  the 
prosecution  of  the  work  in  connection  with  the  construction  of  the 
street  may  be  attended  with  consequential  damages  to  the  adjoining 

^=9For  other  caseg  see  same  topic  ft  KBY-KXJMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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land.    Sttch  }s  not  ttec«$siar»b^  the  <!:a$ei  but  th^  erHH*  ei  t|M  comsds- 
sioners  consists  in  not  bavia|^  copsklered  those  features.. 

In.  South  Buffelo  JlaBway  Ck)-  v»  Kirkover,  176  N.  Y.  301,  306,  68 
N.  E.  366,  368,  it  was  said: 

"It  la  reasonable  that  where  the  statCj^ln  the  exerdm  of  the  right  of  eminent 
domain,  sees  fit  to  take  the  property  of  the  ctbizen  without  hia  consent,  paying 
therefor  such  daa^^g^  as,  are  the  result  of  tbe^  taki|9&  the  commissioners  In 
the  condemnation  proceedings  should  not  only  be  permitted,  but  required,  to 
award  tlie  owner  a  sum  that  wilpl  fully  Indsw^fy  hifan  as  to  those  proximate 
and  consequential  damages  flowing  from  this  act  of  soTerelgn  power." 

Seme  of  the  factors  in>that  case  for  which  it  was  he^Id,  compensation 
was  properly  awarded  included  the  operation  of  a  railroad  with  its 
smoke,  noise,  diist,  and'  cinders,  and  the  embankment  obstpuctions  to 
the  view." 

In  County  of  Erie  v.  Fridenbcrg,  221  N.  Y.  389;  117  N.  E.  611,  the 
rule  was  stated  as  follows : 

^^here  land  is  acquired  fbr  public  use  without  the  consent  of  the  owner,  he 
is  entitled  to  recorer  the  market  value  of  the  premises  actually  taken,  and 
aUn  any  damages  veswltlng  t(^  th#  iosldo»  IndtidlBff  tlVM  wtkix  -win  be  stis- 
talned  by  reason  of  the  use  to  which  the  portion  taken  is  to  be  put  by  those 
acquiring  it."  . 

That  was  a  highway  cdse,  ^d  what  was  said  had  reference  to  dam- 
ages sustained  by  the  owner  by  reason,  ol  the  drying  up  of  a  well  in- 
cidental to  the  construction,  of  the  highway  as  a  result  of  blasting  in  the 
process  of  such  construction. 

In  Ruling  Case  Law*  volume  10,  section  135,  it  is  said: 

'The inquiry- is:  Hiotw  much  has.the  paxticular  fwbltc  Impvoyement  decreased 
the  fair  market  value  of  the  pspperty,  taking  into  eonslderatiOB  the  use  for 
whldi  the  land  wap  takin.  and  all  the  Teasonably  probable  effects  of  its  devo- 
tion to  tiiat  use?  *  *  *  All  the  ttema  of  damages  whidt  are  recoverabte  in 
the  eoDdemnation  pMoeeding^  nunit  be  9o  leoovesed;  and  therefore  the  award 
is  a  bar  to  the  reeoveiry  of  damages* aubscquently  aoc«nUi&"' 

[S,  4]  A  witness,  in  estimating  value,  may  properly  take  into  con- 
sideration such  consequences  to  the  remaining  land  as  will  naturally 
and  with  reasonable  certainty  follow  from  3ie  construction  of  the 
proposed  street.  Such  consequences  naturally  affect  differently  the 
judgments  of  different  witnessesi  Hence  to  a  certain  extent  arise  their 
varying  estimates  of  value.  To  one  that  may  seem  important  which 
to  another  seems  trivial.  The  statute  requires  the  commissioners  to 
view  the  property.  They  also  should  in  so  doing  and  in  reaching  a  con- 
clusion, take  into  consideration  the  probable  consequences  of  the 
street  as  affecting  the  remaining  property.  Commissioners  of  appraisal 
are  selected  because  of  their  discrimination  and  intelligence,  and  will 
appraise  the  various  elements  entering  into  the  question  of  damages 
at  their  true  value.  The  commissioners  herein  should  consider  those 
things  which  in  their  report  they  say  they  have  not  considered,  and, 
while  rejecting  that  whi^h  they,  find  to  be  conjectural,  remotei  or  im- 
probable, should  give  proper  force  and  effect  to  that  which  is  reason- 
ably certain  to  affect  adversely  the  appellant 
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*rhe  ordet,  io  far  as  appealed  from,  should  be  reversed,  with  costs, 
and  the  report  of  the  commissioners,  so  far  as  it  affe^cts  the  appellant, 
should  be  Vacated,  and  the  proceeding  remitted  to  the  commissioners 
for  further  consideration.    AH  concur. 


(18T  App.  Civ.  850) 

FISOHJER  V,  GENESEE  CONST.  CO.  et  al. 

•  {Supreme  C<mrt,  Appellate  Dlvlsioii,  Third  Department    May  7,  ItM.) 

1.  Master  and  Servant  ^=»41d— Workmen's  Compensation— Annulment  of 

Award 

Annulment  of  awjTrd  by  State  Industrial  Commission,  under  Work- 
men's Compensation  Law,  H  2^  74,  where  based  upon  opinions  of  phy- 
<     aiclaus  ooDStltuting  ho  part  at  the  reoonl  at  any  hearing,  written  after 
hearing  was  closed,  and  without  knowledge  of  claimant,  or  opportunity 
to  (HX)sa-ezamlne  or  be  heard  wtth  reference  thereto,  was  error. 

2.  Master  and  Servant  <@=»417(3%)~Workmen*s  Compensation— "Review— 

Assent  to  Award 

Insurance  carrier,  whidi  assented  to  award  by  admitting  injuiy  was 
due  to  thei  accideut,  will  not  be  permitted  a  review  upon  appeal. 

3.  MaSTEB  and  SllBVAIfT  ^B»41&*-WoBXUS1|'B  OOMPaNAAVIOlf— ANNVXJfSZfT  «9 

•  lAWABD*.    -».-.. 

Industrial  Commission's  power  to  change  award  under  Workmen's  Oom-< 
pensatlon  Law,  §§  22,  74,  is  not  an  arbitrary  one,  but  a  Judicial  discre- 
tion, to  be  exercise^  only  in  the  Interest  of  Justice,  and  upon  new  evid^ce 
that  counsel  for  <*ommlsslon  was  deceived,  overreached,  or  actied  upon  a 
"  clear  mistake  of  fact;  cumulative  evidence  bearing  negatively  upon  quei»* 
tlon  of  tftot.  already  amply  proved  being  insufficient,  in  view  of  sections 
21  and  23.  •  « 

4.  Master  and  Servant  ^=3>419 — Woi^mxn's  CompeiIsation— ANNmawrr  of 

Award. 

Where  annulment  of  award  was  based  upon  opinftoiis  as  to  eause  of 
Injury,  made  after  close  of  hearing,  by  physidahs  who  had  not  examined 
employ^  and  were  misinformed  as  to  facts,  and  upon  appilcatiod  of  iosun- 
ance  carrier,  who  had  admitted  upon  hearing  that  injury  was  due  to  tne 
aceldentt  the  annulment  was  arbitrary,  and  not  authorized  by  Workmen's 
Compensation  Law,  §§  22,  74,  in  view  of  sections  21  and  28. 

5.  Master  and  Servant  ^s»405(1)-— W;obkmen's  Compensation— Liabujtt  or 

State  InsU^ancHo  Fund.  ,  ^   i 

Liability  of  State  Insurance  Fund  is  in  all  respects  the  same  as  any 
other  Insurance  carrier,  and  is  established  by  like  proof. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Charles 
Fischer  ior  compensation  for  injuries,  opposed  by  the  Genesee  Con- 
struction Company,  employer,  and  the  State  Insurance  Fund,  insur- 
ance carrier.  From  a  decision  of  the  State  Industrial  Commission, 
annulling  award  and  dismissing  claim,  claimant  appeals.  Reversed, 
and  award  reinstated. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

C.  D.  Kiehel,  of  Rochester,  for  appellant. ' 

Charles  D.  Newton,  Atty.  Gen.,  and  Robert  W.  Bortynge,  of  New 
York  City  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  counsel),  for  Cbmriiis- 
sion.  ..  .  :- 
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JOHN  M:  KELLOGG,  P.  J,  Ah  mfzrd  was  atfly'riwde  Octobet 
8-11,  1917,  and,;  upon  a  motion  to. reopen,  was^  duly  affirnaed,  January 
14,  1918,  and  several  pvymswta  were  made  thereon,  it  -was  weU  sus- 
tained by  the  rqx>rts  of  the,  employer,  the  empby6,  and  Dr.  Schutoirt, 
who  treated  the  arm, .and  by  tiie  testimony  of  Dr.  Snell,  the  oculist 
who  treated  the  cjrc,  airf  t)Kr>testinioiny  oi  Eh-.  Levy  and  Dr.  Gdser 
for  the  State  Fund.  The  claimant  was  present,  witiiotit  counsel;  bat 
was  not  called  as  a  witnes^^  •  An -adjournment  was  had  for  i,  week^  to 
enable  the  Fund  to  have  the  claimant  examined  by  a  physician,  but 
upon  the  adjourned  day  couni^el  for  the  Fund  stated  ''that  the  general 
opinion  seems  to  be  tfaatthe  loss  of  the  eye  is  due  to  the  accidient," 
and  the  record  s^owsthattio  furthertestuiKiffiy  was  mtixxlticed,  '^largci 
ly  due  to  the;  fact  that  the.  representatives  of  the  State  FuAd,  the  physi-^ 
cian  who  examined  hioi,  and  those  familiar  with  the  case  were  of  thi 
<^nion  thait  the  claimant  had  su^aihed,a  systemic  septicaemia  as  the 
result  of  ihtiaivity  to  the  hand^.and  ihat  caused  the  iritis^iand  isubse-^ 
quent  kisa  of  use  of  the  c^t  eye/'  : 

[1]  April  22,  1918,  by  ti^e  order  under  review,  the  commission  axi- 
miUed  the  awai^  and'dismtssbd.the  claim.  Its  decision  is-  based 'upon 
the  written  opinions' of  :two  physicians.  One  of  the  opinions 'was  writ* 
ten  after  the  bcarmg  was  dosed;  and  neither  opinion  seans  to  have 
been  made.a  part  of  thcf  i^ecord  at  any  hearing,  astd  the  claimant' appar-^ 
ently  had  no  knowledge'  of  them,  and  no  chance  to  cross-examine  or 
to  be  heard  Svith  reference  to  them.  .This  practice  did  not  givchim  the 
fair  hearing  contemplated  b^  the  statute,  and  the  order  should  tfaere^ 
fore  be  reversed.-  Matter  of  Hohnes  v.  Communipaw  Steel  Co.,  186 
App.  Div.  6+5,  174  N.  Y;  Supp.  772,  decided  at  the  March  term  of 
this  court. 

The  award  was  final  and  condtisivd  ag^Eunst  the  State  Fund,  no  ap- 
peal having  been  taken.  Section  23,*  Workmen's  Compensation.  Law 
(Consol.  iZws,  c:  67).  Neverthelessi  the  commission  had  continuing 
jurisdiction  over  the  case,  with  power  to  chaise  its  determination  as 
justice  may  require.'  Section  74.  The  presumption  raised  by  sectiob 
21,  and  the  provisions  of  section  23,  prevent  an  interference  with  the 
award  on  the  f acts^.  unless  tfiere  is  substantial  evidence  of  a  mistake 
which,  in  the  interest  of  j.ustice,  compelled  such  action.  Secti<»is.22 
and  74  must  be  given  a  broad  and  liberal  inteipretation,  and,  as  cir^ 
cumstances  ari^e,  mtist  be  held  to  cover  cases  whidi  we  c^lmot  in  ad-r 
vance  anticipate.    They  are  intended  to  remedy  an  apparent  injustice: 

[2^  3]  The  State  Fund  so  far  assented  to  this  award  that  it  would 
Wt  be  permitted  a  review  upon  appeal.  Cunningham  v.  Buffalo  Cop^ 
per  &  Brass  Rolling  MiUs^  171  App.  Div.  955,  956,  155  N.  Y.  Supp. 
797.  Neither,  upon  its  application,  should  the  commission  annul  the 
award,  exeeipt  upon  new  evidence  clearly  showing  its  injustice  and  that 
the  counsel  fof  the  cJommission  was  deceived,  overreached,  or  acted 
upon  a  clear  mistake  of  fact.  The  mere  fact  that  cumulative  evidence 
has  been  found,  which  might  bear  negatively  upon  a  question  of  fact 
already  amply  proved  and.understandingly  .conceded,  is  not 'in  itself  a 
basis  for  annulling  the  award.  Public  poUcy  requires  that  there  should 
be  a  reasonable  ^nd  .to  litigation;  and  that  issues  once  fairly  tried  and 
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stipulated^  with  full  knowledge  of  the  facts,  should  not  be  disttirbed, 
except  for  some  compelling  reason,  in  order  to  prevent  «  miscarriage 
of  justice  or  a  manifest  wrong.  The  power  to  change  an  award  is  not 
an  arbitrary  one,  but  a  judicial  discretion,  to  be  exercised  only  in  the 
interest  of  justice.  The  award  was  a  property  right,  which  cannot  be 
destroyed  tmless  it  definitely  appears  that,  as  a  matter  of  justice,  it 
should  not  stand. 

[4,  5]  We  may  iMX)fitably  consider  whether  there  is  any  substantial 
evidence  against  the  award  and  whether  justice  requires  its  annulment. 
The  decision  under  review  is  so  out  of  harmony  with  the  unifoltn  de* 
cisions  of  the  commission  in  Uke  cases  against  other  initinmce  earners 
that  it  evidently  rests  upon  a  mistake  of  law  or  fact.  See  Caine  v. 
Grccnhut  &  Co.,  13  State  Dept  Rep.  515;  Id.,  181  App.  Div.  907,  167 
N.  Y.  Supp.  1091 ;  Abelson  v.  Steinway  &  Sons  and  Travelers'  Insur- 
ance Co., App.  Div.  — ,  175  N.  Y.  Supp.  S93,  affirmed  at  tWs 

term  of  court  The  liability  of  flie  State  Fund  is  in  all  respects  the  same 
as  that  of  any  other  insurance  carrier,  and  is  established  by  Uke  proof. 
That  rule  is  so  well  understood  that  we  conclude  that  the  conimission 
relied  too  much  upon  the  statements  and  conclusions  found  int  the  ex* 
pert  opinions!.  It  is  evident  that  the  physkians  were  misinformed  as 
to  the  facts,  or  did  not  fully  appreciate  them.  The  opinions,  if  they 
had  been  properly  received  in  evidence,  would  form  no  substantial  basis 
for  annulling  the  award.  Neither  physician  had  examined  the  clakn- 
ant.  Ifa  fact,  one  physician,  called  by  the  Fund  at  the  hearing,  had 
examined  him,  and  gave  evidence  favorable  to  him.  Another  examine- 
ed  the  claimant  at  the  request  of  the  Ftmd,  and  it  was  stated  at  the 
hearing  that  he  concluded  that  flie  loss  of  the  eye  resulted  from  the 
injury  to  the  hand. 

The  opinions  upon  which  the  decision  under  review  was  made 
are  not  based  upon  the  facts  of  the  case.  Each  opinion,  in  sub- 
stance,  asstmies  that  the  claimant  was  not  sick,  and  that  the  trouble 
with  the  eye  developed  in  the:  case  of  a  well  man.  The  evidence 
shows  that,  immediately  after  the  accident,  the  hand  and  arm  to  the 
armpit  became  very  much  swollen,  inflamed,  red,  and  tender,  and  that 
while  the  swelling  was  at  its  worst  the  deposit  of  infectious  matter,, 
concededly  from  within,  lodged  at  the  eye,  and  that  claimant  lost  30 
pounds  in  weight  in  about  three  months,  was  unable  to  work,  was  not 
feeling  welf  at  all,  was  complaining  of  his  hand  and  of  rheumatic  pains ; 
that  he  had  attempted  to  do  two  or  three  things  and  could  not  do  them, 
and,  about  seven  months  after  the  accident,  was  still  disabled  from 
headaches  and  dizzy  spells,  together  with  poor  vision.  The  claimant 
was  not  sworn  and  was  without  counsel.  The  commission  made  such 
inquiry  as  to  it  seemed  best,  and  it  did  not  inquire  of  him  as  to  the 
symptoms  or  the  extent  or  nature  of  his  illness.  Apparently  the  phy- 
sicians who  wrote  the  opinions  desired  no  further  information  upon 
those  subjects.  One  of  the  opinions  rests  upon  the  statement  thiat  the 
claimant  had  abscesses  of  teeth,  and  that  the  attending  physician  had 
sworn  that  the  claimant  was  entirely  well  at  tiie  time  he  first  treated 
the  eye.  The  physician  swore  to  the  contrary,  and  tfiere  is  no  state- 
aient  outside  of  the  opinion  of  jlny  "abscesses  in  teeth."    The  other 
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opinion  disc  Was  based  upon  the  apparent  assumption  thit  the  trouble 
at  the  eye  developed  in*  a  well  nian,  and  the  improbability  of  such  an 
occurrence.  It  assumes  th^t  there  was  a  diseased  tooth.  .Both  opin- 
ions practically  assuine  that  there  was  no  infectious  pus,  arising  froni 
the  injured  faand^  absorbed  into  the  blood,  entirely  overlooking  the  facts 
that  the  employer  concedes  that  pus  was  forming  in  the  hand  And  arm, 
that  there  wap  no  puncture  of  the  ^in  for  its  escape,  and'tfiat  the  "bad 
tooth"  spoke;n  of  by  the  doctor  who  examined  th6  claimant  had  been 
extracted  at  an  early  time,  and  that  the  source  of  infection  evidently 
remained  for  a  long  iixnt  thereafter,  arid,  that  none  of  the  physicians 
who  examiiued  the  claimant  connected  the  bad  tooth  with  the  loss  of 
the  eye.  The  doctors  who  saw  the  claimant  had  no  doubt  that  infec- 
tious matter  from  the  bruised  hand  was  absorbed  into  the  blood  and 
caused  the  loss  of  the  eye.  The  physicians  called  by  the  Fund  on  the- 
heari^g  confirmed  that  theory. 

The  ex  parte  opinions  referred  to  doubt  the  eodstetice  of  septicaemia, 
because  the  claimant  was  not  sick  enough  to  indicate  its  existence,  and 
because  tiie  attending  physician,  who  was  dead  at  the  time  of  the  in- 
quiry, in  filBng  up  Ae  blank  form  prepared  by  the  commission,  did' 
not  give  the  symptoms  from  which  he  determined  that  there  was  sep- 
ticaemia, but  made  the  general  statement  that  there  was  septicaemia, 
from  which  the  loss  of  tfie  efye  resulted.  Neither  opinion  attempts  to 
account  for  or  to  explain  the  known  symptoms.  The  opinions  are 
not  in  harmony  with  tfie  decisions  of  the  commission  and  oi  this  court. 
The  assumed  h(^9  ^v^re  not  the  fac^  of  -  this  case^  and  therefore  the 
opinions  were  not  a  sufficient  basis  for  a  determination  ttiat  the  inter- 
ests of  justice  reJqtaired  the  award  to  be  v^^cated  a[nd  the  claim  dismiss- 
ed. If,  11}  any  event,  the  award  was  not  to  stand,  justice  required  a  re- 
hearing. 

The  decision  under  review  is  arbitrary,  and  is  not  fairly  within  the 
spirit  of  sections  22  arid  '74  of  the  Workmen's  Compensation  Law. 
The  order  should  be  reversed,  and  the  award  reinstated,  without  preju- 
dice to  a  regular  proceeding  for  a  rehearing,  if  desired.    All  concur. 
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(Supreme  Conrt,  Appellate  Division,  First  Department    May  ff,  1©19.) 

1.  LlBSL  A171>  SLANDKB  ^a»l — ^NATtTBE. 

Whether  defamatory  wards  are  written  tft  a  maa  personally  or  of  him ' 
In  kie  occupatliop,  ^l^ere  1»  hnt  one  cause  of  action,  and  that  Is  for  dam- 
ages to  the  indiyidual  by  means  of  defamation. 

2.  Limitation  of  Actions  <©=»127(7) — Amendment  to  Complaint — ^New  Cause 

OP  Action— Libel  and  Slander. 

In  lictloQ  for  libel  and  slander,  amended  isomplaint,  alleging  plaintiff's 
oecapation  at  time  of  pubttcatlon  of  libels  and  (bat  libel  was  published 
ooDceming  pdaintiif  in  suah  occupation,  did  not  set  up  new  cause  of  action, 
so  as  to  be  oarred  by  limitations ;  there  being  but  oue  cause  of  actioo, 
whether  defamatory  wordsr  are  of  a  man  personally  or  of  him  in  his  oc- 
cupation, and  the  allegation  of  ifbel  in  his  occupation  not  affecting  capac-  • 
ity  la  whieh  plaintiff  sues. 
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8.  liXBBL  AND  SXANDSB  ^5S>4^  50^--*PBIVIIJBOI>— NlWSPAPtB  AfTJbOlL 

A  person  who  Is  attacked  in  a  newspaper  bas  the  right  to  reply  and  pot 
his  side  of  controversy  before  public,  but  has  ho  right  to  make  libelous 
charges  not  pertinent  to  matters  charged  in  the  attack. 

4.  Libel  and  Slandeb  ^=9123(8) — Pbivileob— QtTBffnow  it)B  Couirr. 

Where  oil  the  facts  are  practically  iindi8]^ted«  the  QuestUm  of  wbetfaer 
libel  was  privileged  wm  for  the  court 

5.  LiBBI.  and  SIANDEB  #S»123(S)— >PBXVILBGB— MAUOB--^nBT  QUBSTXON. 

Where  libel  is  in  nature  of  reply  to  newspaper  attack,  the  Question  of 
whether  there  was  actual  malice  in  the  publication  is  for  the  Jury. 

6.  Libel  and  Slandeb  ^=9109 — ^Evidence — ^Reply  to  Newspapeb  Attack — 

Actual  Malice — ^Intebval  Between  Attack  and  Bbplt. 

Where  libel  was  in  nature  of  reply  to  newspaper  attack,  the  teagth  of 
time  between  first  attack  and  reply  is  pertinent,  upon  queation  of  whether 
there  was  actual  malice,  since  a  quick  retort  is  liable  to  be  less  temperate 
than  a  reply  after,  deliberation  and  lapse  of  time. 

7.  Libel  AND  SIAndeb  ^=9110(1) — Evidence — ^Leitsb  op  Complaint. 

In  action  for  libel  in  charghig  that  it  had  been  stated  that  plaintiff  was 
prosecuted  by  a  number  of  advertisers^  letters  complalnftng  of  plaintiff 
sent  to  post  office  official  were  properly  exdluded,  where  post  nfQko^  inYeih 
tigatiou  was  not  based  thereon. 

8.  Libel  and  Slandeb  ^=o110(1) — ^ADiassiBiLEnr  or  Evidence— Affidavits. 

In  action  for  libel  in  publishing  that  it  had  been  stated  that  plaintiff 
was  prosecuted  by  a  number  of  advertisers,  and  that  2$  affidavits  stating 
that  plaintiff  had  tried  to  hold  up  companies  of  advertlsliig  by  promise 
of  immunity  from  attacks  in  a  publication  had  been  lodged  with  the  au- 
thorities, affidavits  obtained  by  post  office  authorities  during  investiga- 
tion were  inadmissible,  where  they  did  not  establish  truth  of  alleged 
libelous  publication  or  any  part  thereof. 

9.  Evidence  ^s>818(7) — ^Heabsat— Aitidavits  Obtainw)  n?  Post  Ovficb  In- 

VE8TXQATI0N. 

In  action  for  libel,  affidavits  obtained  by  post  office  authorities  in  in- 
vestigation of  complaints  that  plaintiff  was  holding  up  advertisers  for 
immunity  from  attacks  in  publication  were  Inadmissible  upon  question 
of  plaintiff's  character,  being  hearsay. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Louis  Guenther  against  the  Ridgway  Company.  From  a 
judgment  for  plaintiff,  entered  upon  the  verdict  of  a  jury,  defend- 
ant appeals,  also  bringing  up  for  review  denial  of  defendant's  mo- 
tion for  judgment  on  pleadings.     Judgment  and  order  affirmed. 

See,  also,  171  N.  Y.  Supp.  995. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ, 

James  B.  Sheehan,  of  New  York  City  (Herbert  Noble  and  Cecil  L» 
Wahl,  both  of  New  York  City,  on  the  brief),  for  appellant. 

H.  A.  &  C.  E.  Heydt,  of  New  York  City  (E.  C.  Crowley,  of  New 
York  City,  of  counsel),  for  respondent. 

PAGE,  J,  A  judgment  in  favor  of  the  plaintiff  upon  the  first 
trial  of  this  action  was  reversed  because  of  certain  errors  in  the  ad- 
mission of  testimony  and  in  the  charge  to  the  jury.  170  App.  Div. 
725,  156  N.  Y*  Supp.  534.  These  errors  are  not  present  in  this  rec- 
ord. After  the  decision  of  the  former  appeal  the  plaintiff,  by  leave  of 
court,  served  a  second  amended  complaint.     The  first  amended  com- 

^=oFor  otb«r  oaaee  see  same  topic  ft  KBY-NUMBER  In  all  Key-Mwnberad  DlgMti  A  lBd«X€ft 


Digitized  by 


Google 


Stq>.Ct)  vQvsyrnE  T.  RiDOWAT  too.  91 

(176  N.Y.8.) 

plaint  alleged  the  same  libels  and  that  thfe  plaintiff  was  by  occupation 
an  editor,  and  that  the  alleged  Jibel  was  maliciously  published  by  the 
defendant  of  and  concerning  the  plaintiflEi  with  the  defamatory  in- 
tent and  purpose  of  injuring  .the  plaintiff  in  his  business  and  occu- 
pation, and  that  defendant  Siereby  injured  the  plaintiff  ia  his  t>usi- 
ness,  occupation,  reputation,  and. name.  The  present  cofu^int  adds 
that  plaintiff  was.  such  editor  at  the  timc(  ol  the* 'publication,  and  that 
the  alleged  libel  was  published  concerning  the  {daintiff  in  his  said 
occupation. 

The  defendant  argues  that  the  present  complaint  states  an  entirely 
new  cause  of  action,  which  having,  been  incorporated  in  the  pleading 
by  amendment,  more  than  two  years  after  the  cause  of  action  ac- 
crued, no  recovery  could  be  had  thereon.  The  defendant,  in  support 
of  his  argTument,  makes  two  erroneous  assumptions:  (I)  That  there 
are  two  distinct  causes  of  action:  (a)  Libel  against  a  party  person- 
ally ;  (b)  libel  against  the  party  in  his  occupation.  (II)  That  in  these 
causes  of  action  the  plaintiff  sues  in  a  different,  capacity, 

[1]  Whether  defamatory  words  are  written  of  a  man  personally  or 
qf  him  in  his  occupation,  there  is  but  one  cause  of  action,  and  that 
is  for  damages  to  the  individual  by  means  of  the  defamation.  When 
we  consider  whether  the  words  published  are  def  sanatory,  it  some- 
times becomes  material  to  consider  whether  they  were  simply  pub- 
lished of  the  person  or  of  him  in  his  occupation,  for  the  same  words 
published  of  a  man  might  not  injure  bis  personal  reputation  or  stand- 
ing,, but  if  published  of  him  in  his  occupation  woujid  result  ia  serious 
injury,  for  Which  he  wottid  be  entitled  to  substantial  damages;  also 
words  which,  if  published  of  a  man,  might  injuriously  affect  him.  in 
his  reputation,  would  much  more  injuriously  affect  him  if  published 
of  him  in  his  occupation.  Therefore,  even  when  the  words  are  libel- 
ous per  se,  upon  the  question  of  damages,  it  becomes  material  wheth- 
er the  words  were  published  of  the  man  in  his  occupation.  But  as 
has  been  saidt 

"In  an  action  for  libel,  the  fact  that  words  tlsed  had  reference  to  the  pro- 
fession'or  business  of  the  plaintiff  is  not  the  substantive  ground  of  the  action. 
The  actionable  Quality  of  the  words  used  does  not  in  any  case  depend  upon 
that  consideration."  Sanderson  v.  Caldwell,  4$  N.  Y.  398^  4(05  (6  Am.  Rep. 
105) ;  Moore  y.  iTrancis,  121  N,  T.  199.  23  N.  E.  1127.  8  L.  B.  A.  214,  18  Am. 
St.  Rep.  810. 

[2]  The  fact  that  words  were  alleged  to  have  been  published  of  a 
man  in  his  occupation  does  not  affect  the  capacity  in  which  he  sues. 
He  sues  as  an  indiyidual  who  has  been  damaged  in  his  occupation. 
The  learned  justices  at  Trial  and  Special  Terms  were  right  in  their 
rulings  that  no  new  cause  of  action  was  set  up  in  the  complaint  and 
that  the  statute  of  limitations  did  not  apply. 

[8]  The  defendant  claims  that  the  publication  in  this  action  was 
qualifiedly  privileged,  it  having  been  published  in  the  course  of  a 
newspaper  warfare  which  had  been  commenced  by  the  plaintiff.  It 
is  well  settled  that  where  a  person  is  attacked  in  a  newspaper  he  has 
the  right  to  reply,  and  put  his  side  of  the  controversy  before  the  pub- 
lic.    In  this  article  Rice  did  not  attempt  to  defend  him^lf  from  the 
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charges  made  against  him,  bdt  mad^  a  counter  attadc  In  whiich  libell- 
ous charges  were  made  against  the  plaintiff  not  pertinent  to  the 
matters  charged  in  the  attack.  Where  this  is  done  the  replying  party 
has  exceeded  his  privilege,  and  it  aifords  him  no  protection.  Cdllier 
V.  Postum  Cereal  Co.,  Ltd.,  149  App.  Div.  143,  133  N.  Y.  Supp.  852, 
on  reargument  150  App.  Div.  169,  178,  134  N.  Y.  Supp.  847. 

[4,  B]  Whether  the  Ifcel  was  privileged  was  a  question  for  l!he 
court,  as  the  facts  ate  practically  undisputed.  Had  the  court  found 
that  the  libel  was  in  the  nature  of  a  reply,  then  the  jury  would  have 
to  determine  whether  there  was  actusJ  malice  in  the  publication ;  but, 
the  privilege  having  been  exceeded,  there  was  no  question  upon  this 
issue  to  be  left  td  the  jury.    Beardsley  v.  Maynard,  4  Wend.  3^. 

[0]  If  the  question  of  malice  was  pertinent,  theft  lite  length  of  time 
elapsing  between  the  publication  of  the  first  attack  «nd  the  alleged 
reply  would  be  material,  for  the  law  makes  a  concession  to  the  in- 
firmity of  human  nature,  realizing  that  a  quick  retort,  in  exasperation 
at  a  recent  accusation,  is  liable  to  be  less  temperate  than  a  rej^y  after 
deliberation  and  a  lapse  of  time.  Words  spoken  in  the  one  case 
might  not  tend  to  show  malice,  while  in  the  other  they  would  show 
that  they  were  spoken  with  a  deliberate  intention  to  injure. 

In  support  of  his  plea  of  privilege  the  defendant  relies  on  two 
recent  cases.  Fowler  v.  N.  Y.  Herdd  Co.,  184  App.  Div.  608,  172  N. 
Y.  Supp.  423,  and  Andrews  v.  Gardiner,  224  N.  Y.  440,  121  N.  E. 
341.  In  the  first  case  the  alleged  libel  was  concededly  a  reply  to  the 
previous  attack  on  a  man  for  whom  the  defendant  was  sponsor,  who 
had  been  denounced  by  the  plaintiff  as  an  impostor  and  a  fake.  This 
court  "held  that  the  article  was  privileged  and  that  thfe  question  of 
malice  was  for  the  jury.  This  was  not  a  holding  that  any  liber  there- 
after by  the  defendant  of  the  plaintiff  would  be  privileged,  but  mere- 
ly that  alleged  libel  was  relevant  and  a  proper  reply  to  a  previous 
attack  and  hence  privileged.  The  case  of  Andt-ews  v.  Gardiner,  su* 
pra,  holds  that  most  anything  that  a  person  may  writ^  in  proceedings 
for  executive  clemency  to  a  convict  is  relevant.  ■  "At  such  a  time,'' 
says  the  court,  "anything  is  pertinent  that  may  move  the  mind  to 
doubt  or  the  heart  to  charity.  It  is  not  necessary  that  reason  be  con- 
vinced; it  is  enough  that  compassion  is  stirred.'*  224  N.  Y.  447, 
121  N.  E.  343.  That  case,  it  would  seem,  extends  the  qualified  privi- 
lege beyond  the  bounds  hitherto  set  and  observed  by  the  courts.  Such 
is  not  the  declared  intention,  that  is,  to  limit  the  claim  of  absolute 
privilege,  for  the  court  said: 

''We  do  not  go  beyoad  the  case  bettyet  na.  Our  mUng  is  in  bArmony  with 
the  tendency  of  courts  to  restrict  the  scope  Of  absolute  pilyilege  in  libel."  224 
N.  Y.  448.  121  N.  E.  344. 

Thus  limited,  that  case  is  not  an  authority  in  favor  of  the  appel- 
lant in  the  instant  case. 

The  appellant's  counsel  argues  that  the  trial  court  erred  in  refusing 
to  admit  in  evidence  the  charges  made  by  the  Chicago  advertisers  and 
the  affidavits  filed  in  connection  therewith.  The  alleged  libelous  ar- 
ticle stated : 
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'TbeBye  Opener  ^fnrtliw  states  that  Guentber  waa  pn>0ecatf4  bgT;  a  nun)- 
ber  of  Chicago  advertisers  and  that  twenty-three  affidavits  stating  that  Guen- 
ther  had  endeavored  'to  hold  np'  different  companies  for  advertising  were 
lodged  with  the  authorities  in  Chicago.  These  affidavits,  the  lOye  Opener  says, 
stated  that  the  amount  of  money  demanded  hy  Gnenther  1b  order  to  render 
tilie  compasJes  immnne  fsom  the  attacks  In  Uie  pabUeatloa  ranged  from  ^000 
to  $5,000  each." 

Briefly  stated,  the  evidence  offered  was  (1)  a  letter  dated  April 
13,  1905,  froKi  the  Union  Security  Company  to  the  Third  Assistant 
Postmaster  General  in  Washington,  complaining  that  the  Financial 
World  was  being  used  as  a  club  to  force  ifinancial  advertisers  to 
place  advertising  through  the  Guenther-Bradford  Advertising  Agen- 
cy; (2)  a  letter  from  the  Nutriola  Company  dated  April  S,  1905; 
(3)  a  lettser  dated  April  3d,  from  McKeever  Bros,  to  the  Third  As- 
sistaxrt  Postmaster  General  at  Washington,  to  the  effect  that  Louis 
Guenther  and  his  father,  Otto  Guenther,  were  being  prosecuted  for 
criminal  libel,  inclosing  newspaper  clippings  and  requesting  the  Post 
Office  Department  to  proceed  against  them. 

[7]  The  first  letter  was  properly  excluded.  The  only  proceeding 
which  was  instituted  by  any  authority  was  an  investigation  by  the 
post  office  officials,  based  on  the  second  letter.  The  first  letter  was 
merely  hearsay,  and  had  no  probative  value.  The  material  portions 
of  the  second  letter  were  admitted  in  evidence.  The  third  letter  was 
in  no  way  shown  to  have  been  used  in  the  investigation,  and  wa$ 
properly  excluded.  The  fact  of  the  arrest  of  the  plaintiff  and  his  fa- 
ther on  the  complaint  of  criminal  libel  was  proved  by  the  introduction 
by  the  defendant  of  the  complaint  and  warrant,  and  the  disposition 
of  the  case  was  proved  by  exemplified  copies  thereof,  from  which  it 
appeared  that  a  nolle  prosequi  was  entered  in  the  Justice's  Covurt  as 
to  the  plaintiff  and  that  his  father  was  held  for  the  aetion  of  the 
grand  jury.  There  was  therefore  no  error  in  the  exclusion  of  these 
two  letters. 

There  were  eight  affidavits  obtained  by  the  post  office  inspectors  in 
the  course  of  their  investigation,  which  the  defendant  offered  in  evi- 
dence and  the  court  excluded.  This  investigation  was  based  on  sec- 
tion 1617  of  the  Positai  Regulations,  and  if  k  had  been  found  thaf 
the  regulations  were  violated  a  fraud  order  eiccluding  the  papers  pub- 
lished by  plaintiff  from  the  mails  would  have  been  issued,  the  inspec- 
tor in  charge  of  the  investigation  testified,  and  further,  that  no  fraud 
order  was  issued. 

The  appellant  claims  that  these  affidavits  were  admissible  in  evi- 
dence from  five  different  viewpoints :  ' 

[I]  I.  To  prove  that  the  matters  published  by  them  were  wholly 
true.  The  affidavits,  however,  on  the  contrary,  did  not  establish  the 
truth  Qf  a  single  statement  of  the  article.  It  did  not  prove  that 
Guenther  was  prosecuted  by  anybody.  It  did  not  prove  that  23  affi- 
davits had  been  lodged  with  Chicago  advertisers.  None  of  the  S 
affidavits  stated  that  Louis  Guenther  bad  endeavored  to  hold  up  dif- 
ferent companies  for  advertising,  nor  did  any  of  them  state  that  Louis 
Guenther  had  demanded  m<mey  from  any  one.    Such  charges  as  were 
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made'  in'  the  affidaTits  were  against  the  father  attd  bnytfaer  6i  Louis 
Guenther, 

II.  To  prove  some  part  of  the  matter  published  was  true.  As  stat- 
ed above,  the  affidavits  did  not  prove  any  part  of  the  matter  was  true: 

III.  To  mitigate  punitive  damages  in  case  the  jury  "decided  to  pun- 
ish the  defendant  The  verdict  of  the  jury  was  $5,000  compensatorjr 
damages. 

IV.  To  show  that  the  character  of  the  plaintiff  was  such  as  not 
to  entitle  him  to  any  substantial  amount  as  compensatory  damages. 
The  defendant's  attorney  stated  s^eral  times,  in  objecting  to  the  ad- 
mission of  evidence,  that  the  defendant  did  not  attack  the  character 
and  reputation  of  the  plaintiff  as  a  man,  nor  as  an  editor,  and  he  con- 
ceded that  in  both  capacities  his  reputation  was  good. 

[9]  But,  waiving  this,  the  affidavits  eould  not  be  received  for  that 
purpose;  as  to  the  facts  stated  in  them,  they  were  hearsay,  and  not 
adftiissible. 

The  judgment  and  order  should  be  affirmed,  with  costs.  Order 
filed.    All  concur. 


BERNSTEIN  T.  ESSKAY  WAIST  CO.  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    May  8,  1919.) 

1.  COBPOBATIONS    «=»151— DlSTMBtrnON    OF    PBOlWB-^OWnUCTS— CONSfKUO* 

TION. 

A  contract  between  all  tbe  stockholders  of  a  oorporatlon«  providing  tliat 
50  per  cent  of  tlie  profits  was  to  be  distributed  in  equal  ^ares  to  each 
of  the  stockholders,  and  that  the  other  50  per  cent,  was  to  remain  in  the 
business  and  to  be  credited  to  the  profit  account  of  the  respective  parties, 
to  be  due  In  addition  to  the  amount  of  the  ci^ital  stock  owned  by  tbe 
parties,  held  to  contemi^te  the  distribution  of  the  withheld  60  per  eenL 
on  the  termination  of  the  contract,  whether  terminated  before  its  natural 
expiration  by  mutual  agreement  or  otherwise. 

2.  COBPOBiLTlONS     ^5S»151 — DteTKIBUTION     OF     PBOFITB^YiXIOITT     OF    AOBEB* 

MSNTS. 

A  contract  between  all  the  stockholders  of  a  corporation,  providing 
for  the  division  of  60  per  cent,  of  the  pn^ts,  the  other  60  per  cent  to 
remain  in  the  business  and  to  be  credited  to  tihe  profit  account  of  the 
respective  parties,  is  enforceaUe  on  a  termination  of  the  contract  by  mu^ 
tual  agreement,  where  the  capiital  of  the  coi-poration  remains  unimpaired, 
and  Its  creditors  are  not  harmed,  notwithstanding  the  remaining  stockv 
holders  would  thereby  be  forced  to  contribute  pftore  motley  for  working 
capital  or  to  diminish  the  corporation's  activities. 

Action  by  Samuel  Bernstein  against  the  Esskay  Waist  Company  and 
others.  On  defendants*  motion  for  judgment  on  the  pleadings  dismiss- 
ing the  comiplsLini,    Motion  denied^ 

Butnstine  &  Geist,  of  New  York  City  (Henry  C.  Burnstine,  of  New 
York  City,  of  counsel),  for  the  motion. 

Blandy,  Mooney  &  Shipman,  of  New  Yoirk  City  (Edmund  L.  Moon- 
ey  and  Frank  I.  Tiemey,  both  of  New  York  City,  of  counsel),  op- 
posed. 

^s»For  oUier  cases  see  same  topic  &  KBY-NUMOER  in  all  Key-Numbered  Digests  A  Indexes 
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GIEGERICH.  J^    Th«  motion  ia  made  on  behalf  of  th^  dcfeodants 

for  judgment  on  the  complaint,  answer,  and  bill  of  particulars.  The 
question  in  issue  is  whether  the  complaint  k.  sufficient  upon  its  face. 

The  action  is  brought  to  recover  $35,000,  which  the  plaintiff  claims 
as  his  share  of  the  ne*  profits  of  the  defendant  corporation.  The  com- 
plaint is  voluminous,  settii^  forth  a  history  of  the  business  relations 
between  the  pfeintiff  ,and  the  two  individual  defendants  and  tihe  for- 
mation, on  or  about  August  8,  1912,  of  the  defendant  corporation,  the 
stock  of  which  was  held  and  is  still  held  exdusively  by  the  plaintiff 
and  the  two.  individual  defendants.  Some  time  after  the  formation  of 
the  corporation,  viz.  on  or  about  July  1, .  1914,  the.  three  individuals 
referred  to  agreed,  among  other,  things  as  to  hpw  the  profits  oi  the  cor- 
poration were  to  be  disposed  of ;  the  provision  on  this  point  being  that 
50  per  cent,  of  the  p>rofits  was  to  b^  distributed,  one- third  thereof  to  the 
plaintiff  and  two-thirds  thereof  to  the  individual  defendants;  and  that 
the  other  50  per  cent,  was  "to  remain  in  the  business  of  the  defendant 
Esskay  Waist  Company  and  to  be  credited  to  the  profit  account  of  the 
respective  parties,  ♦  *  *  and  were  to  be  due,  without  interest, 
frotti  the  corporation  in  addition  to  the  amouht  of  the  caffttal  stock 
owned  by  the  said  parties,  and  in  addition  to  all  prior  accumulated 
profits  or  dividends,. they  or  either  of  them  might  he  entitled  to  pur- 
suant to  said  agreement."  It  is  further  alleged  that  each  of  the  three 
individuals  agreed  to  Vote  his  respective  shares  of  stock  for  the  en- 
forcement of  all  the  provisions  of  the  agreement.  It  is  also  alleged 
that  the  contract  was  not  carried  out  for  the  full  term  thereof,  but 
was  terminated  by  agreement  of  all  the  parties.  The. question  is 
whether  the  plaintiff  is  now  entitled,  the  contract  having  been  terminat- 
ed, to  his  one-third  share  of  tfie  50  per  cent,  of  prcSits  which  were 
withheld  undistributed. 

[1]  In  my  opinion,  the  fair  construction  to  put  upon  the  allegations 
of  the  complaint  is  that  the  parties  contemplated  the  distribution  at  the 
termination  of  the  contract  of  the  profits  which  were  so  retained  in  the 
business  "to  the  credit  of  the  respective  parties"  and  that  the  terinina- 
tion  of  th^  contract  by  mutual  agreement  before  the  period  originally 
set  for  its  expiration  should  be  followed  by  the  same  consequences. 
Neither  do  I  find  in  tfie  law  relating,  to  corporations  any  reason  why  the 
intention  of  the  parties  in  respect  to  such  undistributed  profits  should 
not  now  be  carried  out.  It  is  not  proposed  to  impair  the  capital  of  the 
corporation  as  fixed  in  its  certificate  of  incorporation,  because  it  is 
only  profits  that  the  plaintiff  is  seeking  his  share  of ;  nor,  so  far  as  ap- 
pears in  the  pleadings,  will  the  rights  of  creditors  or  any  other  Out- 
siders who  may  have  had  dealings  with  the  corporation  be  impaired  or 
in  anywise  affected.  It  may  be  that  the  working  surplus  of  the  com- 
pany will  be  diminished  and  that  the  operation  of  the  company  will 
be  embarrassed  to  that  extent,  but  that  is  a  point  which'  the  parties 
to  the  agreement  then  constituting  and  still  constituting  the  sole  stock- 
holders should  have  considered  when  they  made  the  agreement,  if, 
indeed,  they  did  not  so  consider.  It  may  be  that  the  practical  conse- 
quence of  the  plaintiff^s  taking  the  profits  standing  to  his  credit  will  be 
to  compd  the  individual  defendants  who  ftoiain  in  control  of  the  cor- 
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poration  either  to  supply  more  money  for  w6i»king  capita!  or  to  di- 
minish the  corporation's  activities. 

[2]  But  even  if  such  embarrassment  went  to  the  extent  of  compel- 
ling a  suspension  of  the  corporation's  activities  and  its  dissolution,  so 
long  as  its  capital  remains  unimpaired  and  its  creditors  and  others  to 
whom  it  had  obligations  were  not  harmed,  I  cannot  see  why  the  agree- 
ment of  the  parties  should  not  be  carried  out.  It  is  true  that  the  en- 
forcement of  the  contract  in  the  way  I  interpret  it  will  result  in  depriv- 
ing the  individual  defendants  of  their  freedom  to  conduct  the  affairs 
of  the  Corporation  for  the  best  interests  of  the  corporation  to  the  ex- 
tent that  they  could  do  if  there  were  no  contract  or  it  were  not  en- 
forced. To  allow  them  such  freedom,  however,  would  be  to  permit 
them  to  employ  the  plaintiff's  capital  for  thejr  own  advantage  and  con- 
trary to  their  contract  with  him.  In  Murray  v.  Dd  Drago,  165  N.  Y. 
Supp.  662,  at  page  665,  I  said : 

"I  recogtlze  as  applicable  to  this  case  the  principle,  now  well  established, 
that,  in  dealing  with  the  rights  of  individuals  arising  through  or  out  of  their 
relations  to  corporations  the  eonrts  must  not  allow  themselres  to  be  tnuH* 
meled  hj  the  logic  ddriyed  from  coiporate  existence  wheire  it  would  only  oerre 
to  destroy  or  hide  the  truth." 

The  words  of  the  Court  of  Appeals  used  in  Lorillard  v.  Clyde,  86  N. 
Y.  384,  389,  are  applicable  to  this  case,  being  as  follows : 

"It  is  also  claimed  that  the  stipulation  In  the  continent  vesting  the  manage* 
ment  of  the  corporation  in  Wm.  P.  Clyde  &  Co.  Is  against  public  poll<;y  and 
renders  the  contract  Illegal,  because  It  Is  an  attempt  to  provide  in  advance 
for  the  control  of  the  corporate  affairs  and  withdraw  It  from  the  trustees  and 
stockholders,  to  whom  it  pMperly  belongs.  But  It  Is  to  be  obserred  that  the 
agraement  ¥^s  between  the  parties,  who  were  to  contribute  tiie  entire  cap* 
Ital.  There  is  no  hint  in  the  agreement  that  Improper  management  was  con- 
templated; on  the  contrary,  the  agreement  provides  that  the  affairs  of  the 
corporation  shall  be  managed  in  good  faith  and  with  economy.  The  com- 
missions to  be  paid  are,  as  stated^  the  usual  commissions.  I  can  see  no  objee* 
tion,  on  the  score  of  public  policy,  to  an  aireement  between  parties  about  to 
form  a  cor}X)ratlon,  agreeing  v^pon  the  general  plan  upon  which  it  is  to  be 
organized  and  conducted,  so  long  as  nothing  is  provided  for  Inconsistent  with 
the  provisions  of  the  statute,  or  immoral  in  itself.'* 

In  Groh's  Sons  v.  Groh,  80  App.  Div.  85, 91, 80  N.  Y.  Supp.  438,  443, 
the  court  said: 

•*As  between  the  owners  and  holders  of  all  tte  stock  of  a  corporation,  It 
must  In  princfple  follow  that  the  members  of  such  corporation  entitled  to  re- 
ceive dividends  may  agree  among  themselves,  either  by  conversation  or  oth* 
erwise^  to  appropriaite  of  the  funds  of  the  corporation  a  specified  sura,  as 
agreed  upon,  and  distribute  the  same,  and  the  stockholder,  upon  the  receipt  of 
it,  will  acquire  good  title  thereto  as  against  the  other  members  of  the  corpo- 
ration. It  amounts  to  a  mere  division  of  the  property  by  agreement  of  all  the 
parties  in  Interest,  and  as  between  them  it  is  perfectly  good  and  may  not.  be 
attacked  wMere  the  act  does  not  impair  the  rights  at  third  parties," 

I  am  satisfied  that  the  intention  of  the  parties,  as  disclosed  by  the 
allegations  set  forth  in  the  complaint,  was  that  a  distribution  of  the 
reserved  profits  should  be  made  amcHig  the  parties  to  the  contract  at 
the  expiration  of  the  contract,  and  I  am  unable  to  find  any  ground  in 
the  decided  cases,  or  in  the  arguments  of  the  counsel  for  the  defcnd- 
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ants,  or  In  the  prihciples  ^{  Ibe  law,  why  the  court  sfiouTd' refuse  to 
effectuate  that  krtoitiovi.     '    • 

The  motion  fof  judf^ment  on  the  iplcadings,  diamissingf  the  comiAaint, 
should  therefore  be  denied  with  $10  costs.     Settle  order  ma  notice: 


(187  App.  Div.  843) 

TAOGAHTS  PAPER  CO.  v.  STATB. 

(Supreme  Court;  AppeHnte  Division,  IThird  Department    Mliy  7,  1^10:) 

1.  Eminent    Domain    ^=s>7X — Fokest   PjiEfiE»YB— Compensation— Option    to 

Remove  Timber. 

Laws  1908,  c.  130,  {§  5(M57,  giving  owner  option  of  taking  and  removing 
timber  under  stated  conditions  upon  appropriation  of  land  by  state  for 
forest  preserve,  does  not  invade  o'wner'«  eonstitntional  rlgbts,  regardless 
of  whether  condttloos  of  option  are  unreasonable,*  since  ow^r  \^  not  re- 
quired to  take  option,  but  may  elect  to  take  the  compensation  for  the  land 
prescribed  by  law. 

2.  Eminent  Domain  «=s>148 — Compensation— Forest  PRESEBV1^— Intebdbst. 

Owner,  who,  on  appropriation  of  land  by  state  for  fotest  preserye^ 
elects  to  take  and  remove  timber,  onder  Laws  '19|06»  c  130,  if  liO-&7,  and 
who  delays  filing  of  claim  for  oon^eosatloa  under  section  57,  is  not  enti- 
tled to  interest,  \mder  sections  49  and  55,  during  removal  of  timber. 

3.  Eminent  Dom:axn  ^q»163 — Forest  Preserve — Rights  of  Holder  of  Option. 

Holder  of  option  to  purchase  land  being  appropriated  by  state  for  for- 
est preserve  has  no  Interest  In  the  land  its^f,  and  no  claim  against  th^ 
state  for  Its  condemnation. 

4.  BifTNKNT  DOMAIir  4tt»2a5(l)— ODtHET  OF  (3lJktM8— COKr^VaUBI*FT  OIT  Sl^T^ 

UTE. 

Code  Civ.  Proc.  |  274,  denying  costs  in  Court  of  Claims  upon  appro- 
priation of  land,  is  cpnstltutional ;  it  being  unnecessaly  for  claimant 'to 
go  into  the  CJourt  of  CJlalms  to  get  compensation. 
0.  Eminent  Domain  ^=>2^C1) — OondemnatIoi^  Caasb— Duntal  of  Costs. 

Statute^  may  proffieil^  deny  costs  In  osndeomatlon  .casea 

5.  Eminent  Domain  ^a»2S6(3) — Co8T»— SBAECBas— Fobeot  Pskseitvs.. 

On  appropriation  by  state  of  land  for  forest  preserve,  no  allowance  will 
be  made  for  searches,  under  Code  Civ.  Proc.  S  3372,  where  owner  has  giv- 
en no  definite  statement  as  to  cost  of  obtaining  searches. 

Appeal  frora  Court  of  Claims. 

The  Taggarts  Paper  Company  appeals  from  a  judgment  of  the  Court 
of  Claims  awarding  compensation  and  damages  for  appreciation  of 
lands.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  L,  and  LYON,  WOOD- 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

^foot,  Sprague,  Brov^nell  &  Marcy,  of  Buffalo  (Adalbert  Moot,  of 
Buffalo,  of  counsel,  and  William  L.  Marcy  and  H.  Z.  M.  Rodgers,  both 
of  Buffalo,  on  the  brief),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (Adeibert  F.  Jenks,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  State. 

JOHN  M.  KELLOGG,  P.  J.  Claimant  owned  a  tract  of  17,000 
acres  of  wild  land  in  Herkimer  and  Lewis  counties,  'the  Herkimer 
land,  11,897  acres,  was  appropriated  by  the  forest  preserve  board,  in 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Dlgecte  A  Indexei 
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January,  1909 ;  4,779  acres  of  the  appropriated  land  consisted  of  lakes 
and  lumbered  and  burned  land;  the  remainder  contained  a  virgin 
stand  of  hardwood  and  softwood  timber.  The  Court  of  Claims  made 
an  itemized  judgment,  which,  among  other  things,  awards  $9,558  for 
the  4,779  acres,  and  $14,800  for  damages  to  the  Lewis  county  lands, 
on  the  ground  that  claimant  was  deprived  of  access  to  the  railroad  at 
Fulton  Chain  over  the  appropriated  land. 

We  have  carefully  reviewed  the  record  and  find  no  ground  for  dis- 
turbing the  judgment.  By  the  appropriation  (subject  to  the  condition 
about  to  be  mentioned)  the  state  became  the  absolute  owner  of  the  ap- 
propriated lands,  with  the  timber  thereon,  and  the  claimant  was  en- 
titled to  the  value  thereof,  and  the  damages  to  its  other  lands,  with 
interest  thereon  from  the  time  of  appropriation,  and,  unless  the  amount 
was  agreed  upon,  it  could  file  a  claim  in  the  Court  of  Claims. 

[1]  Sections  50-57  of  chapter  130  of  the  Laws  of  1908,  under  which 
the  appropriation  was  made,  gives  the  former  owner  the  option,  upon 
the  conditions  therein  stated,  to  remove  from  the  appropriated  land 
certain  spruce  timber.  Whether  the  conditions  of  the  option  were 
reasonable  or  unreasonable  it  is  unnecessary  to  determine,  as  the  option 
was  a  mere  offer  of  the  state,  binding  upon  it  alone.  It  simply  gave 
the  claimant  the  right  to  take  and  remove  timber  upon  the  conditions 
stated,  and  if  the  conditions  were  deemed  unreasonable  the  claimant 
would  not  exercise  the  option.  The  act,  therefore,  was  no  invasion 
of  the  claimant's  constitutional  rights.  If  the  terms  of  the  option  were 
onerous  to  the  claimant,  it  should  have  taken  the  just  compensation  pre- 
scribed by  law ;  but  it  elected  to  take  the  spruce  timber  upon  the  terms 
stated,  and  if  it  made  a  bad  bargain  it  alone  is  at  fault.  While  the  res- 
ervation under  the  option  was  the  voluntary  act  of  the  claimant,  if  the 
statutory  conditions  seem  unreasonable,  tiie  court  should  scrutinize 
them  carefully,  to  be  sure  that  their  apparent  meaning  is  the  actual 
meaning.  Clearly  the  claimant  is  bound  by  the  plain  meaning  of  the 
agreement  under  which  it  removed  the  timber.  The  statutory  condi- 
tions of  the  option  are  substantially  as  follows:  A  party  exercising 
the  option  is  not  entitled  to  any  compensation  for  the  value  of  his  land 
appropriated,  or  for  any  damage  caused  thereby,  until  (1)  all  timber 
is  removed ;  or  (2)  the  time  limit  has  elapsed,  or  the  right  to  remove 
further  timber  expressly  waived  in  writing;  and  (3)  the  board  is  satis- 
fied that  no  trespass  has  been  committed  upon  the  state  lands,  and  "that 
a  cause  of  action  in  behalf  of  the  state  does  not  exist  against  him  or 
them  for  any  alleged  trespass  or  other  injury  to  the  property  or  in- 
terests of  the  state" ;  and  (4^  that  the  rules,  regulations,  and  require- 
ments of  the  board  concerning  the  use  of  the  streams  and  property 
of  the  state  have  been  observed.    The  section  closes : 

''Provjided,  bowerer^  that  said  board  may  at  any  time,  by  its  certiflcate 
filed  with  the  comptroller,  direct  the  payment  to  the  owner  of  such  land,  his 
legal  representatives  or  assigns,  of  the  compensaition  therefor,  or  a  part  there- 
of, at  such  time  and  upon  such  conditions  as  may  be  set  forth  in  the  certifl- 
cate."   Section  52. 

Section  55  provides  that,  where  timber  is  reserved,  interest  is  not 
payable  upon  the  compensation  awarded  for  the  value  of  such  land,  or 
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few  the  damages  caused  by  such  appropriation,  except  as  provided  in 
section  49,  which  provides  that  interest  on  a  judgment  of  the  Court 
of  Claims  shall  run  from  its  date  until  the  thirtieth  day  a^ter  its  en- 
try. Section  53  provides  that  the  comptroller  shall  not  draw  a  warrant 
for  the  amount  ^  compensation  agreed  upon,  or  for  a  judgment,  until 
a  cscrtificate  is  filed  by  the  board  to  the  effect  that  the  owner  has  not 
reserved  any  timber,  or  that  he  has  complied  with  the  provisions  of  the 
statute,  or  has  otherwise  become  entitled  to  receive  the  amount  of  the 
purchase  price,  award,  or  judgment 

•  If  we  consider  that  the  statute  was  withholding  interest  solely  for 
the  reason  that  the  state  was  not  in  the  complete  possession  and  control 
of  the  land,  and  that  the  claimant  was  using  it  for  its  own  purposes, 
we  might  feel  in  this  particular  case  that  it  was  equitable  that  the 
damages  to  the  Lewis  county  land,  and  tie  compensation  for  the  burn- 
ed land,  should  b^  paid  at  once.'  But  it  is  evident  from  the  statute  that 
not  only  the  value  of  all  of  the  laftds  appropriated,  but  the  damage  to 
other  land  caused  thereby,  are  withhdd  as  security  that  the  claimant 
will  faithfully  perform  its  obligations  to  the  state.  In  order  that  the 
statute  ishall  not  work  oppressively,  we  find  the  t>rovision  that  the 
board  may,  at  any  time,  pay  any  part  of  the  compensation  or  damages 
upon  such  conditions  as  it  may  prescribe.  The  value  of  the  reserved 
timber  (under  section  57)  and  the  dania^es  caused  to  other  property 
(under  section  54)  are  to  be  deducted  from  the  compensation  and  dam- 
ages or  judgment.  While  the  lumbering  is  going  on,  the  aniount  of  the 
actual  money  which  the  claimant  will  receive  i^  unknown,  and  cannot 
readily  be  ascertained  by  computation,  and  may  be  so  far  considered 
as  unliquidated  damages  that  a  denial  of  interest  is  not  unreasonable. 
The  reserved  timber  must  be  removed  within  ten  years,  but  claimant 
must  file  its  claim  within  two  years  from  the  appropriation,  and  may  do 
so  immediately,  and  its  compensation  and  damages  may  then  be  deter- 
mined, and  the  value  of  the  spruce  ascertained  and  deducted  there- 
from, leaving  the  only  uncertainty  the  claimant's  liability  for  damages. 
It  would  then  be  in  a  favorable  position  to  apply  to  the  board  for  pay- 
ment upon  its  judgment,  and  undoubtedly,  with  or  without  security 
that  it  would  not  do  wrong  against  the  state  while  lumbering,  it  would 
have  received  quite  a  part  of  its  judgment.  But  it  had  a  certain  in- 
terest in  delaying  the  filing  of  its  claim,  as  under  section  57  the  value 
of  the  reserve  timber  is  computed  at  the  time  its  claim  is  filed,  and  per- 
haps the  claimant  felt  that  a  delay  in  filing  its  claim  might  relieve  it 
for  a  time  from  the  ever-pre6ent  danger  of  forest  fires. 

[2]  We  have  seen  that  the  statute  creates  a  tribunal  before  whicTi 
the  claimant  might  go  at  any  time  after  its  damages  were  agreed  up- 
on or  its  judgment  obtained,  and  present  its  claim  for  immediate  pay- 
ment, and  presumably  it  would  have  received  just  treatment  The  loss 
of  interest,  of  which  it  complains,  comes  from  the  express  contract 
which  it  made  with  the  state,  and,  to  quite  an  extent,  from  its  delay 
in  filing  its  claim  and  getting  it  into  judgment  and  making  application 
to  the  board  for  the  consideration  of  its  right  to  immediate  payment 
of  all  or  a  part  of  the  award,  upon  proper  terms. 

We  are  unable  to-  find  that  the.  claimant  has  hot  been  awarded  full 
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compensation  for  all  its  property  and  damages.  It  had  given  to  one 
Gaffney  an  option  to  purchase  the  tract  within  ten  years  at  about  $4 
per  acre;  it  reserving  the  sbftwood  timber  and  the  right  to  remove 
the  same.  It  claims  loss  on  account  of  the  option,  from  the  fact  that 
Gaffney  had  obtained  options  on  other  hardwood  lands  in  the  vicinity ; 
that  claimant's  lands  were  about  two  miles  distant  from  the  railroad ; 
that  the  hardwood  timber  could  not  be  floated  down  the  stream,  and 
that  Gaffney  had  an  option  on  a  right  of  way  for  a  railroad  across  the 
intervening  two  miles,  nfiaking  connection  with  an  existing  road  at  Ful- 
ton Chain,  and  proposed  to  extend  the  road  about  22  miles,  to  serve 
all  the  lands  upon  which  he  might  have  options,  his  intention  being  to 
get  part  of  the  hardwood  to  market  and  use  the  remainder  for  acid 
purposes ;  that  he  had  organized  a  railroad  company,  and,  in  deter- 
mining whether  the  option  should  be  exercised  and  organizing  the 
scheme,  he  had  expended  about  $10,000;  and  that,  if  the  land  had  not 
been  condemned,  a  lai^e  profit  would  have  been  realized  by  him  from 
the  hardwood  timber,  which  had  not  theretofore  been  considered  of 
great  value.  After  Gaffney  knew  of  the  condemnation,  he  served 
notice  upon  the  claimant  that  he  elected  to  exercise  the  option,  and 
later,  by  assignment,  claimant  has  succeeded  to  all  his  rights.  If  the 
hardwood  timber  gave  the  land  a  greatly  increased  value,  the  claimant, 
as  owner  of  the  fee,  was  entitled  to  the  value,  and  presumably  has 
judgment  for  it.  It  was  awarded  about  $8  an  acre  for  the  hardwood 
timber  land.  The  two  miles  between  the  appropriated  land  and  the 
railroad  was  denuded  land,  and  that  fact,  and  the  probability  that  any 
one  could  obtain  a  right  of  way  across  it,  very  probably  entered  some- 
what into  the  valuation  given  by  the  court. 

[3]  The  record  shows  that  in  awarding  the  consequential  damages 
sustained  on  account  of  the  Lewis  county  lands,  it  was  considered  that 
the  appropriation  of  the  Herkimer  county  lands  deprived  the  property 
of  the  natural  outlet  to  the  railroad  at  Fulton  Cham,  the  place  where 
the  Herkimer  lands  were  most  accessible  to  the  railroad.  In  other 
words,  the  commission,  in  fixing  the  damages,  took  into  consideration 
the  same  advantages  which  Gaffney  had  in  mind  when  he  took  his 
option.  This  fact,  and  the  other  facts,  make  it  quite  clear  that  the 
court  has  not  overlooked  the  material  facts  relating  to  the  value  of  the 
condemned  property.  Notwithstanding  the  option,  the  claimant  was 
the  owner,  and  Gaffney  had  no  interest  in  the  land  itself  and  no  claim 
against  the  state  for  its  condemnation.  Benedict  v.  Pincus,  191  N.  Y. 
377,  382,  84  N.  E.  284;  Ganss  v.  Guffey  Petroleum  Co.,  125  App.  Div. 
760,  110  N.  Y.  Supp.  176.  The  Gaffney  option  was  given  while  chap- 
ter 130  of  the  Laws  of  1908  was  in  force  and  before  the  appropria- 
tion. He  and  the  claimant  knew  the  policy  of  the  state  with  reference 
to  lumbering  in  the  forest  preserve  region,  and  that  the  land  at  any 
time  was  subject  to  condemnation,  and  must  have  understood  that  it 
was  very  doubtful  whether  the  state  would  refrain  from  condemna- 
tion if  some  30,000  acres  of  land  in  the  vicinity  of  these  lands  Ivere 
being  extensively  lumbered  for  the  hardwood. 

The  rights  of  Gaffney,  if  any,  were  conditional  upion  the  continuing 
right  to  use  the  land  for  the  purpose  andicated^  and  probably  the  daim- 
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ant  was  not  liable  for  any  damage  to  Gaflney  by  reason  of  the  Con- 
demnation. His  project  was  extensive,  and  embraced  a  large  territory 
aside  from  the  appropriated  lands.  It  was  in  a  promoting  stage,  and 
had  not  reached  such  a  condition  that  there  was  any  certainty  as  to 
its  result.  The  moneys  expended  were  a  hazard  upon  a  business  and 
upon  the  chance  of  the  lands  being  taken  by  the  state.  The  state  must 
pay  the  full  value  of  the  land  and  to  the  parties  having  the  legal  in- 
terest therein.  If  Gaffney  had  any  substantial  right,  which  has  result- 
ed in  a  cause  of  action,  the  action  would  be  against  claimant  and  not 
against  the.  3tate,  aad  it  is  futile  to  consider  whether  the  appellant,  as 
assignee  of  Gaffney,  is  liable  to  itself  for  damages. 

[4,  5]  We  have  held  that  where  land  was  condemned,  and  the 
claimant  could  not  obtain  the  compensation  without  filing  a  search,  that 
the  cost  of  the  search  was  a  part  of  the  compensation  to  which  he  was 
entitled.  Burchard  v.  State,  128  App.  tHv.  750,  113  N.  Y.  Supp.  233. 
The  court  was  satisfied  of  the  constitutionality  of  section  274  of  the 
Code  of  Civil  Procedure,  which  denies  costs  in  the  Court  of  Claims. 
It  is  not  necessary  for  the  claimant  to  go  into  the  Court  of  Claims  to 
get  compensation  for  lands  appropriated.  Resort  to  the  Court  of 
Claims  is  only  had  where  the  amount  of  compensation  is  in  dispute. 
Goods  are  sold  upon  a  quantum  meruit,  but  the  parties  are  unable  to 
agree  upon  the  value,  and  a  suit  is  necessary.  Whether  or  not  costs 
shall  be  allowed  in  such  a  suit  is  a  question  of  practice,  and  may  be 
regulated  by  statute.  The  costs  of  the  action,  if  brought,  are  no  part 
of  the  just  compensation  which  the  vendor  is  entitled  to.  Here  the 
costs  and  expenses  have  resulted  from  the  fact  that  there  was  a  dis- 
agreement as  to  the  compensation.  The  statute  may  properly  deny 
costs  in  condemnation  cases.  Matter  of  City  of  Brookl3m,  148  N.  Y. 
107-109,  42  N.  E.  413;  Matter  of  Rapid  Transit  Railroad  Com'rs,  197 
N.  Y.  81,  at  105-110,  90  N.  E.  456,  18  Ann.  Cas.  366;  Burchard  v. 
State,  supra. 

[B]  If  we  understand  the  contention  of  the  appellant  with  reference 
to  costs,  it  is  that  the  amount  expended  by  it  for  searches,  counsel  fees, 
and  experts  in  the  woods  should  be  reimbursed  to  it  by  an  allowance 
on  the  basis  of  section  3372  of  the  Code  of  Civil  Procedure.  It  has 
given  no  definite  statement  qf  what  it  has  cost  it  to  obtain  searches 
which  are  necessary  for  it  to  produce  before  it  can  receive  its  payment. 
If  it  had,  under  the  Burchard  Case,  such  allowance  might  be  made  as 
a  part  of  its  damages ;  but  as  to  the  other  matters  claimed  it  is  not  en- 
titled to  relief.  No  allowance  can  be  made  for  searches,  because  the 
facts  with  reference  to  them  do  not  appear. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 
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In  re  TINNEY. 

(Supreme  Court,  Appellate  Division,  First  Department    May  5,  1919.) 

1.  Attobnkt  and  Olient  ^s»42 — Disbabkbnt  PsocsBDzirQa— Qdounds. 

That  an  experienced  attorney  engaged  in  defending  a  suit  for  rent  Justly 
due,  prepared  and  caused  to  be'  verified  an  answer  denying  the  execution 
of  the  lease  or  liability  thereunder,  and  known  by  Wm  to  be  a  sham, 
for  the  purpose  of  procuring  a  delay,  held  to  constitute  cause  for  dis- 
barment 

2.  Attosnet  and  Quent  ^s>188,  182(1)— Right  to  CoamEh- Lun  fob  Coid^nv- 

BATION. 

In  the  absence  of  an  agreement  to  the  contrary,  costs  belong  to  the 
client,  not  to  the  attorney,  who  has  merely  a  lien  thereon  for  the  agreed  or 
reasonable  compensation  for  his  services. 

3.  ArrOBNET  and  GlVENT  ^=»44(2) — ^DlSBABMSNlV-GBOnNDS. 

That  an  experienced  attorney  falsely  staites  to  his  client  that  costs 
have  not  been  collected  by  him,  and  converts  such  costs  to  his  own  use,  is 
cause  for  disbarment. 

Disciplinary  proceedings  by  the  Association  of  the  Bar  against 
Bernard  J.  Tinney.     Respondent  disbarred. 

Argued  before  CLARKE,  P.  J.,  and  BOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Einar  Chrystie,  of  New  York  City  (Henry  Sillcocks,  of  New  York 
City,  of  counsel),  for  petitioner. 

Bernard  J.  Tinney,  of  New  York  City,  pro  se, 

CLARKE,  P.  J.  The  respondent  in  July,  1879,  was  admitted  to 
practice  as  an  attorney  and  counselor  at  law  at  a  General  Term  of  the 
Supreme  Court  held  in  the  county  of  Dutchess  and  was  practicing 
as  such  in  the  First  judicial  district  at  the  time  he  committed  the 
acts  complained  of.  The  charge  originally  presented  was  in  substance 
that  in  an  action  instituted  by  Rogers,  Peet  &  Co.  v.  Carpenters'  Trade 
Journal,  Incorporated,  for  the  recovery  of  rent  due  from  defendant 
under  a  written  lease,  the  respondent,  as  attorney  for  the  defendant, 
prepared  and  caused  to  be  verified  and  filed  an  answer  which  he 
icnew  to  be  false.    The  learned  official  referee  in  his  report  states: 

"After  the  service  of  the  summons,  the  president  and  treasurer  of  the  cor- 
poration consulted  the  respondent  and  told  him,  as  he  testified,  that  the 
corporation  owed  the  money  and  wanted  to  get  time.  This  statement  the 
respondent  only  partially  denied.  Respondent,  after  an  examination  of  tbe 
by-laws  of  the  corporation,  prepared  and  caused  the  president  to  verify  an 
answer  in  which  the  corporation  denied  in  absolute  terms  the  making  of  the 
leases  and  that  there  was  any  sum  owing  to  the  plaintiff.  This  answer  he 
caused  to  be  filed,  and  thereby  obtained  a  postponement  of  the  trial  for  a 
considerable  time.  When  the  case  came  up  for  trial  the  respondent  did  not 
appear,  because  he  had  been  notified  by  the  president  that  he  need  not  at- 
tend. The  president,  however,  was  present  and  stated  to  the  court  that  there 
was  no  defense  to  the  action.  The  justice  presiding,  noticing  that  there 
was  a  verified  answer,  questioned  the  president,  who  then  stated  that  he 
had  been  advised  by  the  respondent  to  interpose  such  an  answer  for  the  pur- 
pose of  delaying  the  action,  and  thereupon  the  plalntifC  was  granted  a  Judg- 
ment for  the  full  amount  of  the  claim." 

^znPox-gther  cases  9e€  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlgeeta  A  lodexes 
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The  respoiideiit  seeks  to  justify  his  action  on  Ihe  ground  that,  the 
minutes  of  the  corporation  faiEng  to  show  that  the  execution  of  the 
leases  in  question  had  been  authorized  by  the  board  of  directors,  their 
execution  by  the  president  was  unauthorized,  and  that  therefore  there 
was  no  contract    The  referee  proceeds : 

''In  making  this  claim  the  respondent  loses  sight  of  the  well-settled  dottrlne 
ftiat  presamably  the  preiBideiit  oC  a  oorporatlon,  V9ho  Is  te  charge'  of  the 
management  of  Its  busliaesfl^  is  anthorieed  to  execute  a  contract  negotiated 
by  him  and  the  corporation,  as  against  third  persons,  is  bound  by  the  acts 
done  within  the  scope  of  his  apparent  authority.  But  independently  of  that 
the  evidence  shows  that  ihe  execution  of  the  leasee  was  ratified  by  the 
board  of  directors  hy  occnpying  and  using  the  demised  premises  and  thqt 
the  respondent  was  aware  of  it  before  he  drew  the  answer.  Hie  admitteit 
before  me  substantially  that  before  drawing  the  answer  he  knew  that  the 
premises  bad  been  ocxmpsbe^  t^d.used  by  the  corporaition  for  seteral  years 
and  that  tl^ere  w^s  some  rent  due.  It  also  appears  that  for  some  time  he 
had  o<?capied  desk  room  in  part  of  the  premises.  Moreover,  ne  admitted 
that  he  had  ofbtaitied  an  extension  of  time  upon  his  statement  that  the  mat* 
ter  in  controversy  would  be  adjusted  before  trlal.*^ 

[1]  The  whole  proceeding,  therefore,  conaes  down  to  the  question 
whether  an  experienced  attorney  is  guilty  of  misconduct  in  preparing 
and  causing  to  be  verified  and  filed  an  answer  known  ^to  him  to  be 
sham,  for  the  purpose  of  procuring,  delay  for  a  client  during  an  at-» 
tempted  enforcement  of  a  j'ust  obligation*  •  The  referee  concluded  that 
the  charge  against:  the  respondent  had  been  sustained  to  the  extent 
stated.  .    .   ». 

Before  this  report  had  been  acted  upon  by  this  court,  supplemental 
charges  were  fifed  and  were  reficrtied  to  the  same- referee,  charging 
respondent  with  misconduct  as  foiUows:  i 

That  the  respoodent  as  an  attorney  converted  $691.34  which  be 
had  collected  ad  costs  in  certain  action ;  that  said  sum  belongeid  to  a 
decedent's  estate;  that  when  the  administrator  asked  him  whether  he 
had  ccAlected  the  same  tbei  respondent  falsely  stated  that  he  had  not, 
and  after  it  had  been  ascertained  that  he  had  collected  it,  and  de- 
mand was  niade  upon  him,  he  refused  to  do  so>  akhough.  he  had  bf en 
paid  in  full  for  his  services. 

The  facts  as  reported  by  the  official  referee  were  as  follows:  It 
appears  that  in  three  actions  instituted  by  the  respondent  in  behalf  of 
John  F.  Purcell,  a»  administrator  of  the  estate  of  Mary  H.  Purcell, 
to  recover  certain  moneys  belonging  to  the  estate,  judgments  were  re- 
covered amounting  altogether  to.  more  than  $5,000,  that  on  appeals 
the  judgments  were  affirmed  by  the  Appellate  Division,  and  that. in 
settlement  of  the  judgments  against  them  three  savings  banks  who 
had  been  sued  as  codefendants  as  mere  stakeholders,  paid  the  sum 
of  $5792.  The  share  for  which  each  of  the  three  savii^  banks  was 
fiable  was  paid  on  respondent's  demand,  while  accompanied  by  the 
adnunistrator,  by  check  or  bills  banded  directly  to  the  adniinistra^ 
tor.  The  respondent  has  not  been  charged  with  the  conver^on  of  any 
part  of  the  amount  so  paid  over. 

After  the  collection  of  the  money  from  the  first  bank,  the  Harlem 
Savings  Bank;  it  was  agreed  t>etween  the  respondent  and  John  F. 
Parcel!  that*  the  respondent  should  receive,  and  he  did  receive,  the 
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SK&ti  of  $300  on  acdount  of  professional  senricefe,  for  wludi  rcspOfld- 
snt  signed  a  receipt  dated  December  24,  1915. 

After  drawing  die  money  otit  of  the  second  bank,'  the  Bank  of 
Savings,  discrissions  took  place  between  the  respondent  and  the  ad- 
ininistrator  as  to  the  balance  remaining  due  to  the  respondent,  and 
it  was  agreed  thgit  be  then  and  there  receive  $250  and  $250  more, 
when  the  money  should  be  gotten  out.  of  the  third  bank,  the  Emigrant 
Industrial  Savings  Bank.  In  pursuance  of  this  agreement  the  re- 
spondent received  $250  and  signed  the  following  receipt : 

"Received  New  York,  January  20,  1916,  from  John  P.  Purcell,  the  admin- 
istrator, etc.,  the  sum  at  $250  on  account  of  ^nrioea.  Balaace  now  due  and 
to  be  paid  $250.  .    Bernard  J.  Tinney.'* 

After  the  money  had  been  drawn  out  of  the  third  bank,  the  Emn 

grant  Industrial  Savings  Bank,  Mr.  Purcell  paid  to  the  respondent 
Uije  balance  of  $250  remaining  due  and  the  respondent  wrote  at  the 
bottom  of  the  preceding  i receipt:  '. 

"Received  February  11,  1916,  from  John  F.  Furcell  the  above  balance. 
This  Includes  pelting,  etc,  $60.  Bernard  J»  Tiiiney.*' 

The  $50  referred  to  in  the  last  teceipt  was  the  amount  Mr.  Purcell 
had  advahoed  the  respondent  for  expenses.  The  total  amount  paid 
hy  Mr.  Purcell  to  the  respondent  amounted  to  $1,050.    : 

Up  to  this  point  the  evidence  stands  practicaUy  undisputed.  It  ap- 
pears further,  and  it  is  admitted  by  the  respondent  that  on  December 
U,  1916,  before  the  collection  jEroim  the  savings' banks,  of  any  of  the 
moneys  due  from  and  paid  by  them  the  United  States  Fidelity  ft 
Guaranty  Company,  the  surety  on  the  appeal  bonds,  delivered  to  the 
rcispondent  a  check  for  $691,34,  in  payment  of  six  judgments  for 
costs  in  the  three  actions.  The  check  was  drawn  to  the  order  of 
John  F.  Purcell,  Iels  administrator,  or  Bernard  J.  Tinney,  his  attorney. 
The  respondent  indorsed  the  check  and  deposited  it  in  his  bank  ac- 
count. 

[2]  It  is  undisputed,  therefore,  that  at  the  time  of  the  collection 
of  the  first  moneys  from  the  Bank  of  Savings,  when  the  first  conver- 
sation regarding  the  respondent's  compensation  took  place,  he  had 
already  received  the  costs  in  the  three  actions.  It  is  settled  law,  not 
disputed  by  the  respondent,  that  in  the  absence  of  an  agreement  t6 
the  contrary  costs  belong  to  the  client,  and  not  to  the  attorney.  He 
has  merely  a  lien  thereon  for  the  agreed  or  reasonable  compensatioo 
for  his  services,  and  when  paid  his  Mn  disappears. 

There  was  a  conflict  in  the  evidence.  The  respondent  claims  that 
there  was  an  agreement  to  the  effect  that  he  should  receive  one-* 
quarter  of  the  recovery  in  addition  to  costs.  Mr.  Purcell  testified 
that  no  such  agreement  was  made  at  any  time;  that  the  subject  of 
costs  did  not  come  up  between  himself  and  the  respojident  until  soihe 
time  between  the  collection  of  the  money  from  the  Bank  of  Savings 
and  the  collection  from  the  Emigrant  Industrial  Savings  Bank,  and 
claims  that  the  money  belonged  to  him  as  administrator;  that  when, 
some  time  thereafter,  he  asked  the  reispondent  whether  the  costs  had 
been  collected^  the  respond^tt  replied  that  they  hadnot;  that  he  (Pot- 
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C6tl)  dki  not  djstaver  ihst  lim  respondent  'Wlr  coUebted  thoni»  tmtil 
it  Was  discovertd  in  aii  accountfng-  in  the  estate  erf  J6hn  Hart,-  and 
that  he  thereupon  demanded  payment  'bf  them  and  subs6*quentty  re- 
peated the  demand*^  The  tfsstkf^^y  of -Mr.  Pureell  is  corroborated;  in 
many  reBpeots  by  his  son  and  daMp[nter,. while  the  respondent's  testi- 
mony in  certain  respects  Is  self-contradictoiy  and  inconsistent. 

The  learned  official  referee  said :  .  > 

"It  is  also  significant  tbat  the  receipts,  which  were  prepared  by,  ro^poodent 
in  bis  owQi  ban^writiAg,  and  T^^hieh  fixed  t^e  l^lance  du#»  are  lAient  as  to 
costs,  adthoagh  tile*  respondent  evldentlr  wanted^  to- aeeare  himself  agalnat  a 
possible  deduction  for  an  advance  of  |50." 

And  he  concludes :  ,  ' 

"Ha¥lD|P  seen  the  re^pomlent  as  a.  wttn^ss  upon  the  stand*  and  noticed  the 
manner  in  which  he  gave  and  conducted  his  defense,  I  cannot,  a;fter  a  careful 
consideration  of  the  case,  avoiid  the  cen^lusion  that  hfe  t^tlint^ny  ^caHHot  b^ 
accepted  as  true,  in  so  far  as  it  is  contradicted  by  that  of  Mr.  Pureell,  that 
the  tesl&niony  of  the  latter  amply  sustains  the  charges  contained.  1^  the 
supplemental  petition,  and  that  the  respohdemfhas  been  guilty  ^  profession* 
al  misconduct  as  charged.'* 

[3]  We  have  cajrefully  considered  all  of  the  testimony,  and  in  our 
opinion  it  fully  snstaios  the  conclusion  reached  by  the  learned  official 
referee.  The  respondent  is  not  a  young  and  inexperienced  pr^ti- 
tioner,  but  has  been  iof^  at  the  bar.  The  inteirposition  of  a  false  an- 
swer in  an  attempt  to  postpone  the  payment  of  a.  just  and  admitted 
daim  is  a  serious  offense,  and  the  false  statement  to  his  client  that 
the  costs  had  not  been  collected  by  him,  and  the  conversion  thereof 
to  his  own  use,  under  the  drcumstances  disclosed  by  the  record,  .qan- 
not  be  condoned.  .  ' 

Respondent  should  therefore  be  disbarred.  Settle  order  on  notice;^ 
All  concur. 


ENTEBPRXSB  BREWERY,  Inc.^  v.  J.  CHRISTIAN  G.  HTJPFEL  BREWING 

00. 

(Supreme  Court,  Appellate  Ifena,  First  Department.    April  29^  1919^ 

1.  Intoxicating  Lxquoss  e»103— aAia  or  Ijquoe  Tax  CteirriFicATE--AcTioN 

—Breach  or  Wabkantx  and  FAiLtms  or  CDiifla>BaA'eiaN**lDvinBNCE>^AD* 

XISSIBEUTT. 

An  action  for  value  of  unexpired  tern  of  Uquor  tax  certificate,  which 
had  been  canceled  by  the  excise  department  because  of  violation  of  Liquor 
Tax  Law,  where  petition  showed  that  violation  occurred  prior  to  date  of 
sale  of  certificate  by  defendant  to  plaintiff,  and  plaintiff  relied  upon  Per- 
sonal Property  Law,  §  94,  snbda  2,  3,  as  to  implied  .warrani;y,  as  well  a» 
upon  failure  of  consideration,  the  court  erred  in  excluding  plaintlff'a  of- 
fered proof  with  reference,  to  certificate  having  been  canceled  because  of  a 
claim  against  certificate  existing  prior  to  date  of  sale. 

2.  Intoxicating  Liquobs  ^=»103 — ^AfisioNifSNT  or  Tax  CEBTincAtB — Riohts. 

or  PuaCHASEB. 

Wlkere  defendant,  who  was  an  assignee  of  a  ttcinor  ta^  eertlflcate  as  col- 
lateral security  for  money  lea^^  te  origtoia  holder  ttf  certiftcate,  9M 
certUtlcate  to  pUlntiff,  who  paid  money  upon  thp  sale,  which  monp^  was 
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used  bf  defendant  on  acco«nt  of  debt  owing  bgr  oHglBal  bbldsr  •tor  d^endr. 
ant,  any  oauae  o£  aiction  belonging  to  plaintUf  because  of  failure  of  con- 
fildcration  would  be  against  defendant 

.Appeal  from  City  Court  of  New  York,  Trial  Tcrin. 

Action  by  the  Enterprise  Brewery,  Incorporated,  against  tfte  J.  Chris- 
tian G.  Hupfel  Brewing  Compariy.  ,  Tudgment  dismissing  complaint 
at  the  close  of  plaintiff's  case,  and  plaintiff  appeals.  Reverse,  and 
new  trial  granted. 

Argued  .  AprU  .  term,.  1919,  tefore  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Paskus,  Gordon  &  Hyman,  of  New  York  City  (Arthur  B.  Hyman,  of 
New  York  City,,  of  cot^isel),  for  appellant. 

Forster,  Hbtalinl:  &  Klenke,  of  New  York  City  (GeorgjeP.  Hotalirig, 
of  New.York  City,  of  counsel),  for  respondent 

J^INCH,  J.  The  action  is  brought  to  recover  the  value  of  the  un-' 
expired  term  of  a  liquor  tax  certificate  claimed  to  have  been  sold  by 
the  defendant  to  the  plaintiff,  on  the  ground  that  an  employ^  of  the 
pcffsoti:  siuthoriied  in  said  certificate  to  traffic  in  liquors^  pirior  to  the 
sale  of  the  certificate  by  tlie  defendant  to  the  plaintiff,  had  violated, 
the  liquor  taw  (Consol.  Laws,  c  34),  by  reason  whereof  the  excise  de- 
partment demanded  of  the  plaintiff's  nominee  the  surrender  of  the  said 
certificate  and  thus  terminated  the  license  to  operate  thereunder.  Two 
causes  of  action  are  alleged,  one  based  on  a  breach  of  warranty,  and 
the  other  based  on  a  failure  of  consideration. 

[1]  The  appellant  contends  that  the  judgment  should  be  reversed  for. 
the .  erroneous  exclusion  of  evidence  necessary  to  establish  its  casei 
The  exclusion  for  which  a  reversal  must  be  had  came  about  in  this 
wise :  After  the  plaintiff  had  shown  the  payment  by  the  plaintiff  .to 
the  defendant  of  the  value  of  the  term  then  unexpired  of  the  liquor 
tax  certificate  in  question,  the  plaintiff  sought  to  show  that  some  months 
later  and  before  its  expiration  the  sa^d  certificate  had  been  surrender- 
ed by  the  plaintiff's  nominee  upon  demand  of  the  excise  department. 
The  plaintiff  tried  to  show  the  steps  of  this  surrender  of  said  icertifi- 
cate,  not  only  by  the  testimony  of  an  apparent  eyewitness,  but  also  by 
the  original  records  of  the  excise  department  The  plaintiff  also  of- 
fered the  original  petition  and  order  of  the  Supreme  Court,  Kings 
county,  thereon,  revoking  and  canceling  the  liquor  tax  certificate  is- 
sued to  plaintiff's  nominee.  The  defendant  objected  to  this  latter  proof 
on  the  ground  that  the  petition  alleged  a  violation  by  one  Walter  S. 
Morrell,  plaintiff's  nominee.  The  order  was  based,  also,  upon  a  cer- 
tificate of  conviction  of  Abraham  Tucker,  without  showing  what  rela- 
tion Abraham  Tucker  had. to  Sam  Roggen,  the  owner  of  the  certificate, 
or  to  the  defendant,  the  assignee  by  way  of  collateral  security  for  mon- 
eys loaned  to  the  owner.  *  . 

The  defendant,  however,  overlooks  the  fact  that  the  petition  shows 
that  the  violation  occurred  on  the  12th  day  of  November,  1916,  which 
was  some  time  prior  to  thfe  date  of  the  sale  of  the  certificate  to  the 
plaintiff.    Besides  relying  upoA  a  failure  of  consideration^  the*  plain-; 
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tiff  relied  also  on  the  impKed  warranty  provided  by  subdiyisbns2  and 
3  of  section  94  of  the  Personal  Property  Law  (ConsoU  Laws,  c  41)^ 
which  are  as  follows: 

"2.  An  Implied  warranty  that  the  buyer  shall  have  and  enjoy  qyAtt  PQSse&- 
ston  of  the  goods  as  against  any  lawful  claims  existing  at  the  time  of  the  sale. 

"3.  An  Implied  warranty  that  the  goods  shall  be  free  at  the  time  of  the  sale 
from  any  charge  or  Incumbrance  In  favor  of  any  third  person,  not  declared 
or  known  to  the  buyer  before  or  at  the  time  when  the  contract  or  sale  Is 
made." 

It  thus  became  a  ms^terial  part  of  the  plaintiff's  proof  of  his  alleged 
cause  of  action  to  show  that,  ajfter  the  plaintiff  paid  the  defendant  for 
the  certificate,  the  certificate  had  been  canceled  and  revoked  because 
of  a  claim  against  the  certificate  existing  jprior  to  the  date  of  sale. 
This  offer  of  proof  on  the  part  of  the  plaintiff,  therefore,  was  material^ 
and  was  erroneously  excluded  by  the  learned  court  below. 

[2]  The  defendant  contends  tiiat  in  any  event  the  plaintiff  may  not 
recover  of  the  defendant,  since  it  was  only  an  attorney  in  fact  for  the 
person  originally  named  in  the  certific?ite»  The  record  shows  as  noted 
that  the  plaintiff  paid  the  money  to  the  defendant  upon  the  sale,  and 
also  that  the  defendant  was  an  assignee  of  the  certificate  as  collateral 
security  for  money  loaned  to  the  original  holder.  The  defendant, 
therefore,  Has  apparently  received  money  from  the  plaintiff,  which  it 
applied  on  account  of  a  debt  owing  to  it  by  the  original  holder  of  (he 
certificate;  and,  if  there  was  a  failure  of  consideration,  any  cause  of 
action  belonging  to  the  plaintiff  would  be  against  the  defendant.- 

For  this  reason  the  judgment  appealed  from  is  reversed,  arid  a  new 
trial  granted,  with  costs  of  this  appeal  to  the  plaintiff  to  abide  the 
event.    All  concur. 


GOETZ  v.  ACKER. 
(Supreme  Court,  Appellnte  Term,  First  Deimrtment    April  29,  1019.)    . 

TBIAL  ^S»2n(S) — IlVSTttUCnONS^lNtERKST  OF  WiTlVBSB. 

Where,  la  actloo  for  eommisslotiSi  there  was  a  sharp  conflict  in  the  evl- 
dence,  and  the  coart  charged  that  all  witnesses,  except  one  H.,  for  plain- 
tiff, were  interested  witnesses,  It  was  error  for  the  court.  In  response  to  a 
request  to  charge  that  the  purchaser  was  a  disinterested  witness,  to  state 
that  he  was  very  interested,  when  there  was  evidence  to  the  contrary ;  the 
aaestion  helna  at  most  one  for  the  jui^. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Meyer  Goetz  against  Emanuel  Acker.  From  a  judgment 
for  plaintiff,  and  an  order  denying  motion  for  new  trial,  defendant 
appeals.     Reversed,  and  new  trial  ordered. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Fried  &  Kr^kower,  of  New  York  City  (Herman  S.  Fried,  of  New 
York  City,  of  counsel),  for  appellant. 

I.  Gainsburg,  of  New  York  City  (H.  Danziger,  of  New  York  City, 
of  counsel),  for  respondent. 

^s»For  other  caaei  see  tame  topic  A  KEY- NUMB  BR  in  all  Key-Numbered  DigesiB  A  Indezea 
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GUY,  J.  Plaintiff,  a  former  partner  of  defendant,  sued  to  recover' 
commissions  for  procuring  a  purchaser  of  real  property  which  had 
belonged  to  the  partnership,  but  which  on  the  dissolution  of  the  firm 
became  the  property  of  the  defendarit.  Plaintiff's  evideflcc  tsended  to 
show  an  agreement  between  the  parties  by  which  defendant  undertook 
to  pay  plaintiff  1  per  cent,  commission  if  plaintiff  procured  a  buyer. 
Defendant,  on  the  other  hand,  claimed  that  the  negotiation  was  be- 
gun by  one  Kalmus,  and  that  plaintiff  took  no  part  in  bringing  about 
the  sale.  There  was  thus  a  sharp  conflict  in  the  evidence  presented  to 
the  jury,  which  resolved  the  dispute  in  favor  of  plaintiff. 

One  Harrison  was  a  witness  called  by  plaintiff,  and  the  trial  judge 
charged  that — 

"All  the  witnesses  In  this  case  are  interested  witnesses,  with  the  exception 
of  Mr.  Harrison.  ♦  ♦  ♦  In  this  connection  I  might  say  that  Mr.  Harrison 
said  that  the  defendant  spoke  to  him  about  this  proper^,  and  that  he  told 
him  he  would  not  give  the  plaintiff  Vsatlsf action* ;  and,  of  course,  by  'satisfac- 
tion' he  meant  that  he  would  not  consider  him  as  the  broker  in  the  case.  Mr. 
Harrison  is  a  disinterested  witness,  and,  of  course,  the  testimony  of  a  disin- 
terested witness  is  far  more  satisfactory  than  that  of  an  Interested  witness, 
because  an  interested  witness  naturally,  and  unintentionally,  if  you  please, 
gives  to  his  side  of  the  case  the  most  favorable  view." 

Defendant's  counsel  excepted  to  the  charge  that  all  the  witnesses  in 
the  case  were  interested,  except  Harrison,  and  asked  the  court  to 
charge  that  Zahn,  the  purchaser,  who  had  been  called  as  a  witness  in 
behalf  of  the  defendant,  was  a  disinterested  witness,  which  request 
the  court  refused,  stating  that  Zahn  was  very  much  interested  in  the 
matter,  to  which  ruling  defendant  excepted,   . 

The  question  of  fact  here  being  a  close  one,  the  ruling  presents 
reversible  error.  Although  it  appeared  that  Kalmus,  who  according 
to  defendant's  evidence  started  the  negotiation,  was  the  purchaser's 
father-in-law  and  his  partner,  there  is  nothing  to  show  that  the  pur- 
chaser had  any  interest  in  the  controversy.  Indeed,  he  testified  in 
response  to  questions  by  plaintiff's  attorney  that  he  was  friendly  dis- 
posed towards  both  parties-  It  does  not  appear  whether  Kalmus, 
whose  occupation  was  not  disclosed,  claimed  or  was  paid  a  commis- 
sion for  introducing  Zahn ;  and  at  most  it  was  for  the  jury  to  say, 
in  view  of  the  fact  and  circumstances,  whether  the  purchaser  was  an 
interested  witness.  Essig  v.  Lumber  Operating  &  Mfg.  Co.,  183  App. 
Div.  198,  170  N.  Y,  Supp.  192;  Stevens  v,  Rosenwasser,  162  N.  Y. 
Supp.  989. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event.    All  cpncur. 
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(1S8  App.  Div.  49) 

VISSAGGIO  ▼•  KEW  YORK  (JONSOU  R.  CO. 

(Supreme  Court,  Appellate  Division,  Tliird  Department    liTay  7,  1919.) 

Masteb  and  Ssbvant  «s»417(9) ^Workmen's  Comfenbatiozv — Revebsibzjb  Eb- 
BOB — Misconduct  or  Depittt  Commissioneb. 

The  use  of  sarcasm,  insinuations,  sneers,  ridicule,  and  Intimidation  by 
deputy  commissioner,  while  conducting  investigation  and  examining 
witnesses,  manifesting  bias  and  prejudice  against  employer,  requires  re- 
versal of  award,  in  view  of  Workmen's  Compensation  Law,  {  65,  as  to 
award  of  deputy  needing  only  approval  of  commission,  and  section  20,  as 
to  right  to  present  evidence  and  be  represented  by  counsel. 

Appeal  from  State  Industrial  Commission. 

Proceedings  for  compensation  rnider  the  Workmen's  Compensation 
Law,  by  Theresa  Vissaggio,  claimant,  against  the  New  York  Consol- 
idated Railroad  Company,  employer  and  ^elf  •insurer.  From  awards  of 
the  State  Industrial  Commission  in  favor  of  claimant,  the  Railroad 
Company  appeals.  Awards  reversed,  and  proceedings  remitted  to 
commission  for  another  hearing.  « 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

George  D.  Yeomans,  of  Brooklyn  (Harold  L.  Warner,  of  New  York 
City,  of  counsel),  for  appellant: 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

COCHRANE^  Ji  This  award  must  be  reversed  because  of  the  mis- 
conduct of  the  dispvtty  commissioner  who  condtrcted  tlhe  investigation'. 
The  claimant  was  employed  to  clea^i  car  windows.  The  alleged  ac- 
cident was  the  fall  of  a  window  on  her  left  little  finger,  causing  sub- 
sequent infection.  The  defense  was  that  the  infection  was  caused  by 
a  brass  ring  worn  by  her,  which  scratched  or  injured  a  pimple  on  her 
finger.  The  claimant  testified  she  never  had  a  ring  on  that  finger.  She 
further  testified  that  two  women  were  working  with  her  at  the  time  o^ 
the  accident.  These  women  were  called  as  witnesses  by  Mr.  Isaacsen, 
the  attorney  of  the  appellant.  One  of  the  women  testified  that  the 
claimant  had  a  pimple  oti  her  little  finger ;  that  she  had  a  brass  ring  on 
the  finger,  which  started  the  blood  poisoning.  She  was  then  subjected 
to  a  searching  and  exhaustive  cross-examination  by  the  deputy  com- 
missioner, in  the  course  of  which  the  record  discloses  the  following, 
the  questions  being  asked  by  him : 

**Q.  Wbat  kind  of  a  ring  was  It?  A.  A  little  bra8«  ring-  Q.  Ton  bave  been 
watching  that  ring?  You  have  seen  the  ring  a  hundred  times  on  her?  A*  I 
never  watched  It.  Q.  How  many  tlioes  did  you  Bee  it?  A.  Once  or  twice  1 
notieed  it  Q.  Ton  know  the  ring.  Describe  the  ring.  A.  I  cannot  describe 
It.  8he  bad  a. ring  on  her  finger.  Q.  How  do  you  know  It  wasn't  a  piece  of 
wire?  A.  She  told  me.  It  was  a  little  ring.  Q.  Was  it  like  a  piece  of  wire? 
A.  No  wire — a  little  bit  of  a  ring.  Q.  *A  little  bit  of  a  ring/  w*^at  do  you 
mean?  A  woman  knows  all  about  rings.  I  am  not  talking  to  a  man.  They 
are  fond  of  Jewelry.    Yon  know  what  kind  of  a  ring  it  was,  If  you  know  at 

—J : ,_ , — ,    ..., 
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all.  A.  A  little  bit  of  a  ring.  She  told  me  It  was  braiw  b«rselt  Q.  What 
kind  of  a  ring  was  it?.  Was  it  a.  ring  like  that  (shows  ring  on  his  ilnger)?  A. 
No,  sir.  Q.  Did  she  ever  show  it  to  you  and  say,  'Look  at  my  ring?*  A.  She 
never  showed  it  to  me  like  that  She  was  working  and  I  noticed  it  on  her 
finger.    We  are  always  busy  working  on  subway  cars. 

"Commissioner  Curtis:  You  evidently  worked  a  whole  lot,  from  what  you 
say.  if  she  told  you  all  her  business. 

"The  Witness:  We  never  talk  about  rings.  She  told  me  the  ring  scratched 
that  pimple. 

"Commissioner  Curtis:  You  just  testified  that  she  told  you  all  about  her 
business. 

"The  Witness :  Not  about  the  rings. 

"Commissioner  Curtis;  You  first  said  she  told  you  all  about  It,  and  you  told 
me  the  reason  why  she  told  you — she  told  you  all  her  business,  and  that's  how 
you  know.    Is  that  what  you  said? 

"The  Witness :  We  don't,  talk  about  rings.  She  told  me  the  ring  scratched 
her  pimple. 

"By  Commissioner  Curtis :  Q.  You  are  sure  of  that  part?  A.  Yes,  sir.  Q. 
What  makes  you  so  sure?  A.  I  am  sure  of  that.  Q.  Why?  A.  Because  she 
told  me.  Q.  Who  was  talking  to  you  to  make  it  so  fresh  in  your  memory  that 
she  told  you  about  this  ring?  pid  she  tell  you  about  her  home  affairs?  A, 
Sometimes.  ♦  •-  '*  Q.  When  did  she  tell  you  that  the  ring  scratched  her 
finger?  A.  She  told  me  some  time  while  working  together.  Q.  When?  A.  I 
cannot  remember  the  date;  the  17th  she  first  complained  about  her  finger. 
Q.  The  17th  of  August?  A.  Something  like  that.  Q.  Who  told  you  the  17th? 
Where  did  you  get  this  information?  You  are  unable  to  remember  any  other 
date,  only  the  17th.  That  has  been  instilled  in  you  very  thoroughly.  How  is 
it  you  know  the  17th?  A.  I  didn't  know  it  would  be  a  case  of  it.  ♦  •  ♦ 
Q.  Do  you  remember  the  date  she  told  you  she  was  injured?    A.  The  17th. 

"Commissioner  CurtiiS:  God!  You  will  stick  by  the  17th.  You  have  it 
solid  in  your  memory. 

"Witness:  Yes,  sir. 

"Commissioner  Curtis:  You  don't  know  anything  about  anything  else. 
♦  ♦  •  Q.  You  never  saw  a  window  fall  on  the  subway  cars?  A.  No^  sir. 
They  cannot  fall. 

"Commissioner  Curtis:  Then  you  haven't  had  the  same  experience  I  have. 

•*Mr.  Isaacsen:   On  the  Brooklyn  Hapid  Transit? 

"Commissioner  Curtis:  Are  they  different? 
.  "Mr.  Isaacsen:  Very  much  different. 

"Commissioner  Curtis:  That's  one  good  thing  the  B.  R.  T.  has — the  win* 
dows  don't  drop.  •  ♦  •  Q.  Did  you  ever  have  any  trouble  with  this 
woman?    A.  No,  sir;   always  friendly,  but  once  sweeping — 

"Commissioner  Curtis  (interinipting,  addressing  Interpreter  Vionl) ;  Ask  her 
did  she  ever  have  an  argument? 

"The  Claimant :  In  one  week  I  make  $18.60,  and  this  woman  was  jealous 
because  I  made  more  than  they  did. 

^'Commissioner  Curtis:   I  thought  there  was  something." 

-  At  the  conclusion  of  the  testimony  of  this  witness  she  was  dismissed, 
with  this  comment  by  the  deputy  commissioner: 
"She  know9  all  about  the  B.  R«  T. — o^ly  the  schedule ;  nobody  koiows  that." 

The  other  woman  who  was  present  at  the  time  of  the  alleged  acci- 
dent was  then  called  as  a  witness  and  testified  to  an  admission  by  the 
claimant  that  her  finger  was  hurt  by  the  ring.  In  the  course  of  het 
testimony  she  stated  that  the  claimant  had  not  asked  her  to  testify  in 
her  behalf.  This  bit  of  testimony  being  somewhat  favorable  to  the 
claimant  drew,  from  the  deputy  commis&ioaer  the  comment:  "You 
are  telling  the  truth."  He  then  took  the  witness  in  hand,  and  his 
examination  not  developing  from  her  responses  in  each  instance  fa- 
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vorable  to  the  claimant,  be  apparently  changed  his  views  about  the 
▼exacity  of  the  tntness^  as  his  subsequent  txmmients  indicate.  In  the 
course  of  a  lettgthy  examination  conducted  by  the  deputy  commissioner 
in  the  same  spirit  as  characterized  the  examination  of  the  former  wit- 
ness the  following  occurred : 

"ThlB  woman  sa^s  on  the  lYth  yon  deatied  them.  A.  She  has  better  dates 
than  I  have. 

''GommiGsioner  Onrtls :  Maybe  she  has  reason  to  baT«  better  dates.  She  has 
the  injury.  Maybe  ff  yon  had  the  Injuiy  yon  would  have  better  dates.  •  •  • 
Q.  You  had  some  trouble  with  her?  A.  She  wanted  to  do  the  clean  work,  and 
wanted  us  to  do  the  dirty  work.  Q.  You  had  a  little' spat  ^ith  her  every 
day?  A.  Not  exactly.  Q.  There  was  always  a  feeling  between  you  that  she 
wasn't  d<^Dg  m^ot  t^t  rltf^?    A.  Not  a  bad  feeHkng. 

"Commissioner  Curtis:    Not  very  bad.. 

"Mr.  Isaacsen :  I  submit  that  she  said  'no  bad  feeling  between  us.'  You 
said  "Not  very  bad.'    I  don't  believe  yon  should  put  words  in  her  mouth. 

"CDmmissloner  Curtis:  She  hais  been  very  w^l  sehooled.  Even  in  testifying 
she  Is  not  holding  to  hta  ovnX  UUxry,  because  she  doesn^  know  whether  i^e 
cleaned  windows  on  that  day  or  not.  From  the  start  she  has  showji  there  is 
a  feeling  between  the  two  women. 

"Mr.  Isaacsen :   I  don't  think  you  can  show  any  prejudice — 

"Commissioner  Curtis  (interrupting):  She  stated  here  that  this  woman 
wanted  her  to  do  the  dirty  work.  *  *  *  Q.  What  was  the  size  of  the  ring, 
in  your  opinion?  You  are  a  woman  that  knows  about  the  wedding  rings  used 
these  days.  Was  it  the  size  of  the*  wedding  ring  used  to-day  as  a  rule?  A. 
There,  was  the  hand  right  her.  (indicating) —  Q.  (interrupting):  Was  it 
^<dd  or  brass?    A.  I  think  it  must  be  mixed. 

"OoBitniflsiqDer  Curtis :  You  area  little  better. 

"Mr.  Isaacsen :  She  is  not  a  Jeweler.  How  does  she  know?  She  is  testifying 
to  the  best  of  her  knowledge. 

"CJomralssloner  CJurtls :  Then  you  are  acknowledging  that  your  other  witness 
didn't  know." 

The  claimant  had  been  treated  ty  a  nurse  in  the  employ  of  the 
appellant.  A  discussion  arose  at  the  hearing  as  to  whether  the  nurse 
should  be  produced.  It  seemed  to  be  the  understanding  of  the  attor- 
ney for  the  appellant  that  she  was  not  at  that  time  in  the  employ,  of 
the  appellant.  The  attorney,  after  stating  that  the  nurse  did  not  wit- 
ness the  accident,  announced  that  he  would  rest  the  case  without  her 
testimony.    The  record  then  discloses  the  following: 

•  "Commissioner  Curtis :  The  carrier  rests  on  the  evidence  already  presented. 
This  woman,  thTe  claimant,  mentions  a  nurse  who  treated  her,  and  who  is 
tioW  tn  the  employ  of  the  company,  to  show  she  had  aa  accident  and  that 
she  treated  her  for  same— 

"Mr.  Isaacsen  (interrupting):  I  object  to  that. 

**CJommisslouer  Chirtls  (continuing) :  And  the  company  has  refused  to  pro- 
duce her  here  as  a  witness,  and  on  those  grounds  I  make  the  award,  as  I  am  of 
the  firm  opinion  that  the  testimony  presented  isn't  facts. 

^'Mr.  Isaacsen:  t  now  ask  that  the  company  be  given  a  chance  to  bring 
this  woman,  Mrs.  Wait.  There  is  nothing  in  the  testimony  to  show  that  this 
claimant  met  with  an  accident,  and  the  words  were  put  in  by  yourself — 

"Ck)mmissioner  purtis  (interrupting) :  This  woman  testified  that  the  nurse 
treated  her  immediately  after  she  came  out.  The  only  conclusion  that  can  be 
formed  Is  that  the  case  Isn't  being  produced  here, 

**Mr.  Isaacsen:   I  ask  for  an  adjournment. 

"Commissioner  Curtis:  I  wanted  to  give  you  an  adjournment,  and  you  didn't 
want  It.    You  are  trying  to  pull  over  something— 

'*Mr.  Isaacsen :  I  am  not  trying  to  pull  anything  over,  and  you  well  know  it 
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*!Oommlasloner.  Oar4s :  The  minutes  will  show  that —  (At  tlda  polat  Mr. 
Isaftcsen  threw  his  pfitpersT  on  the  table  and  left  his  diair.)  / 

''Commissioneir  Curtis:  DohM:  thiow  your  papeoB  dsfwu  like  tbat.  Ton  aoe 
not  worrying  me  any.  We  h»ve  youp  statement  therQ  that  ybu  viiuid  ettmd  0% 
the  testimony — tiiat  you  will  rest  on.  the  testimony  presented. 

"Mr.  Isaac^en':  BYom  what  you  said,  I  am  asking  that  the  case  be  ad- 
journed one  week. 

''Commlssloneir  Curti^^  Tbis  sai»e  witness  thit4  you  qlalm  yo^r  wera  to  Ipve 
here  Is  still  In  your  employ  and  you  have  failed  to  produce  her. 

"Mr.  Isaacsen :   I  dld&'t  kAow  she.  was  atill  in  oar  eoH>VoF* 

"(Commissioner  Curtis:  This  woman  clalxns  to;  have  seen  hav  tibiere^ 

"Mr.  Xsaacsen:   I. think  this  witness  l;s  mistaken. 

"Commifisioner  Curtis:.. That's  the  <Hily  thing  la  which  she  la  mistakes." 

The  hearing  was  then  adjourned  one  week.  On  the  adjourned  day 
the  niirse  was  produced  as  a  witness,  and  testified  that  she  treated  the 
infected  finger,  and  tliat  the  claimant  told  her  that  it. was  cauaed  by 
the  ring,  and  said  nothing  to  the  effect  that  a  window  had  fallen  on 
the  finger.  The  witness  produced  a  book  ki  which  She  kept  a  reeord 
of  serious  cases.  It  contained  an  entry  made  at  the  time  when  she 
treated  the  claimant  appeariog  in  its  regular  order  in  the  book  and 
contaiaing  the  statement : 

"Infection  on  small  finger,  left  hand,  due  to  tight  ring.  VTet  dressing  of 
opium  and  lead.    Sent  to  Dr.  Gibson  to  haye  lanced" 

—and  dated  August  21,  1918.  During  the  examination  of  thb  witness 
the  deputy  commissioner  turned  to  the  report  of  Dr.  Gibson,  made  Sep- 
tember  20,  1918,  in  which  he  stated  that  first  treatment  was  rendered 
by  him  on  August  22d,  and  that  the  claimant  stated  to  him  that  a  car 
window  had  fallen  on  her  hand.  The  deputy  commissioner  com- 
mented on  what  apparently  seemed  to  him  a  singularity  that  the  claim- 
ant on  August  21st  should  tell  the  nurse  that  the  injury  was  caused 
by  the  ring,  and  that  the  doctor  in  his  report  of  September  20th  should 
say  that  the  claimant  had  told  him  that  the  injury  was  caused  by  the 
fall  of  a  window.  The  inconsistency  in  the  two  statements  seemed 
to  impress  the  deputy  commissioner  as  being  greatly  to  the  disparage- 
ment of  the  nurse,  entirely^  overlookijig  the  fact  that  the  statement  to 
the  doctor  was  the  one  subsequently  made,  and  that  it  might  have  been 
an  afterthought  by  the  claimant,  and  that  in  any  event  it  was  her  self- 
serving  declaration,  and  according  to  the  most  elementary  rules. of 
evidence  tended  in  no  degree  to  discredit  the  nurse.  We  quote  again 
from  the  record : 

"Commissioner  Curtis;  Just  what  does  Dr.  Gibson  mean  there  on  the  22d, 
the  next  day?    Why  don*t  you  add  something  in  that  record?- 

*'Mr.  Isaacsen :  What  do  y^ou  want  me  to  do  with  this  report  of  Dr.  Gibson's? 

"Commissioner  Curtis :  I  just  want  to  know  why  there  is  such  a  change  in 
the  two  reports. 

"Mr.  Isaacsen:    I  don't  know;   how  should  I? 

•'Commissioner  Curtis:   Well,  there  it  is. 

"Mr.  Isaacsen:  You  accept  one  part  of  the  testimony,  but  won't  accept  the 
other,  which  is  sworn  testimony.  I  can't  do  anything  more  than  to  bring  the 
witnesses  here  and  testify.  I  only  can  do  my  duty  to  my  company^  and  I  tried 
to  do  that    I  presented  the  evidence  and  testimony. 

"Commissioner  Curtis:  I  am  not  interested  in  your  dealings  with  your 
company.    I  am  here  to  deal  out  compensation." 
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At  the  cotKlusion  of  the  hurkkg  the  deputy  comniissioiMfr  announiced 
lus  decision  in  favor  of  the  claimant.  The  attorney  for  the  appellant 
announced  his  intei^tion  to  appeal  which  drew  from  the  deputy  com* 
misaioaer  the  f  oUowing  statemeot : 

"Yoa  might  enter  io  tiie  mlkititos  that  I  did  not  place  credence  in  the  5Ht» 
nesaes  that  testlifted,  a«  their  mode  of  testifying  was  noi  satisfactory."  4 

We  have  not  attempted  to  reproduce  all  that  was  said  by  the  deputy 
commissioner.  The  reooffd  is  replete  with  improprieties,  and  we  may 
regretfully  add  that  numerous  records  have  come  under  our-  obser- 
vation which  have  been  lAarred  by  the  indiscretions  of  this  official. 
The  statute  (Workmen's  Compensation  Law  [Consol.  Laws,  c.  67]  § 
20)  gives  to  any  party  a  right  to  present  evidence  and  to  be  repre- 
sented by  counsel.  Clearly  witnesses  and  counsel  are  entitled  to  re- 
spectful and  courteous  treatment.  Sarcasm,  insinuations,  sneers,  ridi- 
cule, and  intimidation,  all  of  which  were  indulged  in  by  the  (teptlity 
commissioner,  have  no  place  in  the  administration  of  justice.  His 
attitude  was  not  that  of  an  impartial  judicial  officer,  patiently  attempt- 
ii^  to  develop  facts,  regardless  of  which  side  might  be  helped  by 
such  facts.  His  attitude  was  rather  that  of  a  bellig^ent  and  aggressive 
partisan  attorney,  seeking  to  develop  only  such  facts  as  were  favorable 
to  the  party  he  represented.  In  any  well-conducted  court,  such  com- 
ments and  statements  as  were  indulged  in  by  the  deputy  commissioner 
would  not  be  tolerated  on  Ae  part  of  an  attorney.  If  he  persisted 
therein  after  admonition,  be  would  subject  himself  to  discipline.  The 
indulgence  tn  such  conduct  by  a  presiding  officer,  dothed  with  judi- 
cial or  quasi  judicial  functions,  and  who  is  amenable  for  his  own 
conduct  to  no  one  in  the  tribunal  ovei*  which  he  presides,  and  in  whose 
keeping  is  the  dignity  of  such  tribunal  and  the  impartial  administration 
of  justice,  is  particularly  reprehensible,  and  might  wdl  be  charac- 
terized in  severer  terms.  If  an  attorney  would  be  subject  to  discipline 
for  similar  conduct,  what  can  be  said  of  a  presidihpr  <^5cer»  who  takes 
advantage  of  his  official  position  to  indulge  in  methods  which  should 
not  be  tolerated  in  another.  His  publicly  expressed  intimations,  re- 
peatedly indulged  in  at  the  very  time  Aat  the  witnesses  were  giving 
their  testimony,  that  they  were  not  telling  the  truth,  constituted  gross 
improprieties. 

It  is  conceivable  that  during  a  judicial  hearing  evidence  of  per- 
jury on  the  part  of  a  witness  might  be  so  obvious  as  Xo  call  for  im- 
mediate action.  But  such  was  not  the  case  here.  Such  statements 
and  comments  on  the  testimony  as  it  is  proceeding  from  the  wit- 
nesses, excites  either  embarrassment  or  hostility  in  the. witness, 
according  to  temperament,  and  is  not  productive  of  that  mental 
serenity  which  is  essential  to  an  accurate  statement  of  the  knowledge 
which  the  witness  possesses.  Ofttimes  witnesses  testifying  in  public  are 
affected  by  a  natural  nervousness  or  stage  fright.  This  is  enhanced  by 
such  treatment  as  was  accorded  them  in  this  proceeding,  particularly 
when  it  comes  from  the  judge  or  presiding  officer.  Such  witnesses 
need  reassurance,  rather  than  harshness.  The  effort  should  be  to  get 
from  them  as  naturally  as  possible  the  testimony  which  they  have  it 
176N.Y.S.— S 
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in  their  minds  to  give.  Methods  which  disconcert  Or  humiliate  or  in- 
timidate witnesses  are  sometimes  reflected  in  the"  distortion  of  their 
testimony.  They  do  hot  give  it  as  they  wouM  if  theif  minds  were 
at  ease.  The  mental  disturbance  of  the  witnesses  is  naturally  greater 
when  it  is  produced  by  the  presiding  officer  rather  than  by  an  attorney. 
We  cannot  be  sure  in  this  case  that  the  witnesses  have  expressed 
themselves  as  they  intended  to  do.  They  were  subjected  to  a  species 
of  duress  or  intimidation  which  may  well  have  had  the  effect  of  un- 
consciously suppressing  what  was  in  their  minds  to  testify,  or  db-- 
coloring-  that  which  they  did  testify. 

It  is  true  that  this  award  appears  to  have  been  madt  by  three  of 
the  commissioners.  But  they  did  not  take  part  in  the  development  of 
the  testimony,  and  we  have  no  means  of  knowing  how  muoh  pergonal 
consideration  they  gave  to  the  case.  The  statute  (section  65)  provides 
that  the  award  of  a  deputy  commissioner  only  needs  the  approval 
and  confirmation  of  the  commission  to  make  it  the  award  of  the  conv- 
mission.  It  is  a  fundamental  and  primary  right  of  every  party  to  have 
a  fair  and  impartial  hearing,  and  that  the  persofn  who  acts  as  his 
judge  or  arbiter  shall  be  without  prejudice  or  bias.  More  particu- 
larly should  this  right  be  guarded  under  a  statute  where  the  determi- 
nation  of  the  judge  or  arbiter  in  respect  to  a  question  of  fact  is  final 
and  cannot  be  reviewed.  We  make  no  criticism  and  intend  no  reflec- 
tion on  any  of  the  commissioners.  We  express  no  opinion  as  to  the 
merits  of  this  claim.  The  claimant  may  or  nay  not  be  entitled  to  an 
award.  What  we  hold  is  that  the  remarks  and. comments  by  the 
deputy  commissioner  manifested  bias  and  prejudice  against  the  appel- 
lant, and  that  his  treatment  of  the  witnesses  and  manner  of  examin- 
ing them  may  have  been  productive  of  the  suppression  or  ineomplete 
development  of  their  testimony,  constituting  legal  error,  and  that  the 
appellant  has  not  had  a  fair  hearing,  and  has  been  deprived  of  its  day 
in  court. 

The  awards  should  bie  reversed,  and  the  prbceeding  remitted  to  the 
commission  for  another  hearing.    All  concur. 


(187  App.  Dlv.  555) 

AMERICAN  ANILINE  PRODUCTS,  Inc..  v.  D.  NAGASE  &  00..  Limited. 

(Supreme  Court,  Appellate  Division,  First  Department     May  2,  1919.) 

1.  Saijjs  «»377— 'Breach  of  Oontbact— Pleading. 

An  allegation  of  damages  is  essential  to  an  action  for  damages  for  the 
breach  of  a  contract  to  purchase  goods. 

2.  Sales  ^=s>340 — ^Action  fob  Purchase  Price>— Title. 

To  maintain  an  action  under  Personal  Property  Law,  8  144,  subd.  1, 
for  the  purchase  price  at  goods  sold,  it  is  essential  that  the  property  In 
the  goods  shall  have  passed  to  the  buyer. 

3.  Saxes  ^s»353(6) — ^Action  fob  Pubchass  Pbiob— PLSAOXNa. 

An  allegation,  in  an  action  for  the  purchase  price  of  goods,  that  plain- 
tiff "agreed"  to  hold  part  of  goods  until  further  ordered,  was  not  sufficient 
to  raise  inference  that  goods  were  ascertained  or  set  apart  and  held  by 
plaintiff  for  defendant 
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4.  SaXJW  4»35S(9-*^A(rto]r  FOB  PUBCBUiSB  PBI0a-'PLEAJ>XS6. 

An  allegation,  In  an  action  for  the  purchase  price  of  broods,  that  plain- 
tiff '*was,  at  all  times  al>le  and  willing  and  duly  offered  to  perform,  all  the 
terms  and  conditions  of  said  order  and  agre^neot  on  its  part  to  be  per- 
formed," was  not  sufficient  to  sbow  that  the  goods  were  asoertained  and 
were  held  for  a  purchaser,  whldti  had  refused  to  take  them. 

5.  Sales  ^=»353(2) — Acceptancd— Passing  or  Title— Pleadiwg. 

Personal  Property  Law,  §  129,  (Jealing  with  "what  constitutes  accept- 
ance," has  reference  to  delivered  goods,  and  Is  to  be  read  in  connection 
with  section  128,  pertaining  to  the  same  subject-matter,  and  no  inference 
arises  that  property  passed  in  goods  from  an  allegation,  in  action  for 
price,  that  after  plaintiff's  request  for  shipping  directions  defendant 
"notified  plafntiff  that  It  accepted  said  dyes." 

6.  Sales  ^=>201(5),  208 — ^Action  to  Recoveb  Pubchase  Pbicb. 

Where  goods  are  so  ascertained  as  to  be  capaUe  of  acceptance  by  no* 
tlflcation,  title  passes  on  notification  of  acceptance,  though  the  delirery 
may  be  merely  constructive,'^  but  title  cannot  be  said  to  pass  on  mere 
notification  of  acceptance,  when  the  goods  are  not  specific,  and  the  sale 
is  not  an  undivided  share  of  a  specific  mass,  and  the  subject  of  sale  is 
merely  unascertained  goods,  under  Personal  Property  Law,  fS  62,  87,  96, 
144. 

Appeal  from  Special  Terra,  New  York  County. 

Action  by  the  American  Apiline  Products,  Incorporated,  against  D. 
Najg^ase  &  Co.,  Limited.  From  an  order  sustaining  defendant's  de- 
murrer to  the  complaint  and  denying  plaintiffs  motion  for  judgment 
on  the  pleadings,  and  from  the  interlocutory  judgment  entered  there- 
on, plaintiff  appeals.  Affirmed,  with  leave  to  plaintiff  to  serve  amended 
complaint. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Gerald  B.  Rosenheim,  of  New  York  City,  for  appellant. 
Seymour  &  Seymour,  of  New  York  City  (Frederick  Seymour,  of 
New  York  City,  of  counsel),  for  respondent. 

SHEARN,  J,  [1-4]  The  complaint,  which  at  Special  Term  has 
been  held  insufficient  on  demurrer,  purports  to  set  forth  a  cause  of 
action  to  recover  the  agreed  purchase  price  of  6,000  pounds  of  aminil 
sky  blue  dyes.  That  the  action  is  not  one  to  recover  damages  for 
breach  of  contract  is  very  apparent  from  the  form  of  the  complaint, 
which  omits  any  allegation  of  damage.  Furthermore,  plaintiff's  coun- 
sel insists  in  his  brief  that  the  action  is  "for  the  price  of  the  goods." 
He  states: 

'*It  ofUy  sets  forth  a  eanse  of  action  for  the  porcliaBe  price.  It  does  not 
purport  to  set  forth  more  than  one  cau6e  of  action.  It  contains  no  allegation 
of  damages  (which  is,  of  course,  essential  to  an  action  for  damages),  indicat- 
ing that  plaintiff  is  not  suing  for  damages,  hut  for  the  purchase  price  of 
goods  sold  and  accepted,  and  there  is  not  a  single  allegation  in  the  complaint 
which  even  tends  to  suggest  that  the  action  is  for  damages  for  breach  or 
contract*' 

The  complaint  alleges  in  hzec  verba  the  written  order.  The  follow- 
ing are  the  important  elements  of  the  original  order,  viz. : 
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(1)  Qtiality:    "Guaranteed  to  be  equal  qnallty  as  yonr  last  Bblpment.'' 

(2)  Price :   **$S.80  per  lb.,  f .  o.  b.  New  York." 

(3)  Package:  "Packed  in  100-lb.  good,  strong  export  barrels,  modified  to 
500-lb.  barrels,  instead  of  lOO-lb.  barrels." 

(4)  Shipment:    "^Before  the  15tli  of  Oct** 

(5)  Marks:    "DN-IOl-Kobe,  Yokohama    No.  1  up." 

(6)  Destination:    "Half  Kobe  and  half  Yokohama." 

(7)  Samples:  "Two-ounce  bottle  shipping  sample  to  be  presented  •  •  • 
in  duplicate  duly  sealed  and  stamped.*' 

(8)  Weights  and  measurements:  **Gro8S  to  be  furnished  when  ready  for 
shipment." 

It  is  alleged  that  plaintiff  accepted  the  order  and  "promised  to  sell" 
and  deliver  said  dyes  upon  the  terms  and  conditions  stated  in  said 
order.  Thus  far  the  complaint  sets  forth  a  contract  to  sell,  as  dis- 
tinguished from  a  sale.  Personal  Property  Law  (Consol.  Laws,  c.  41) 
§  82.  It  is  plain  that  at  the  time  the  contract  to  sell  was  closed  the 
goods  in  question  were  unascertained.  Any  6,000  pounds  of  goods 
described  would  answer  the  requirements  of  the  coiitract,  whether 
they  were  then  on  hand,  or  to  be  manufactured  by  the  seller,  or  to  be 
acquired  by  him  from  otheii.  Not  only  were  these  not  specific  goods, 
but  the  contract  was  not  one  to  sell  an  undivided  share  of  goods,  or 
an  undivided  share  of  a  specific  mass.  Id.  §  87.  Under  this  contract 
to  sell  unascertained  goods,  no  property  in  the  goods  would  pass 
until  the  goods  were  ascertained.  Id.  §  98.  The  complaint  continues 
as  follows: 

"Fifth.  Plaintiff  was  at  all  times  ready,  able,  arid  "willing  and  duly  offered 
to  perform  all  the  terms  and  conditions  of  said  order  and  agreement  on  its 
part  to  be  performed,  and  prior  to  October  15,  1918,  duly  asked  defendant 
for  instructions  for  the  shipment  of  said  dyes,  and  defendant  thereupon  noti* 
fied  plaintiff  that  it  accepted  said  dyes,  but  that  it  was  not  then  convenient 
for  defendant  to  receive  more  than  4,000  pounds  thereof,  and  that  within 
a  few  days  it  would  give  plaintiff  instructions  for  the  shipment  thereof,  and 
requested  plaintiff  to  hold  the  balance  of  said  dyos  for  It  until  further  order. 

"Sixth.  Plaintiff  agreed  so  to  do,  but  defendant  has  since  failed  and  re- 
fused to  give  plaintiff  instructions  for  the  shipment  of  any  part  of  said 
dyes,  and  on  or  about  December  2,  1018,  defendant  notified  plaintiff  that  it 
canceled  said  order  and  agreement,  and  would  not  receive  or  pay  for  any  part 
of  said  dyes,  and  it  has  mnce  refused  and  still  refuses  so  to  do. 

"Seventh.  By  reason  of  the  premises,  the  sum  of  $22,800  ts  due,  owing, 
and  payable  by  the  defendant  to  the  plaintiff,  no  part  of  which  hits  been  iMiid, 
althouGCh  payment  was  duly  demanded  prior  to  the  commencement  of  ttiis 
action." 

It  will  be  observed  that,  although  this  is  an  action  for  the  price,  there 
is  no  allegation  of  a  sale,  or  that  title  passed,  or  that  the  goods  were 
ascertainai,  set  apart,  and  held  for  the  defendant  by  the  plaintiff.  The 
elements  of  a  cause  of  action  for  the  price  of  goods  are  set  out  in  sec- 
tion 144  of  the  Personal  Property  Law.  To  maintain  an  action  under 
subdivision  1  thereof,  it  is  essential  that  the  property  in  the  goods 
shall  have  passed  to  the  buyer.  Subdivision  2  is  clearly  inapplicable, 
for  the  price  was  not  payable  "on  a  day  certain,  irrespective  of  delivery 
or  of  transfer  of  title."  The  case  is  not  within  the  terms  of  subdi- 
vision 3,  which  permits  a  suit  for  the  price  '^although  the  property  in 
the  goods  has  not  passed,"  for  it  is  not  alleged  that  the  goods  could 
not  readily  be  resold  for  a  reasonable  price,  and  tliat  the  seller,  after 
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offtrihg  to  deliver  the  goods,  and  the  buyer  had  refused  to  receive 
them,  notified  the  buyer  that  the  goods  were  held  for  the  seller  as 
bailee  for  the  buyer.  The  case  is  not  one  where  the  purchase  price 
may  be  recovered,  although  property  in  the  goods  has  not  passed,  due 
simply  to  the  buyer's  refusal  to  take  the  goods  when  offered,  for  there 
is  no  allegation  that  the  goods  were  ascertained  or  set  apart  and  held 
by  the  plaintiff  for  the  defendant.  It  is  merely  alleged  that  the  plain-' 
tiff  "agreed"  to  hold  a  part  of  the  goods  until  further  order. 

Plaintiff  stresses  the  altegatioTi  in  paragraph  fifth  that  it  "was  at 
all  times  ready,  able,  and  willing  and  duly  crfFcred  to  perform  all  the 
terms  and  conditions  of  said  order  and  agreement  on  its  part  to  be 
performed."  This  allegation  might  be  entirely  true,  even  though  the 
goods  were  not  in  plaintiff's  possession,  but  were  under  contract. 
Under  such  circumstances,  the  goods  being  unascertained  and  not  set 
apart,  or  in  any  manner  identified,  plaintiff's  mere  agreement. to  hold 
for  further  orders  a  part  of  the  dyes  contracted  for,  while  subjecting  it 
to  liability  for  damage  caused  by  a  breach,  would  not  entitle,  the  plain- 
tiff to  recover  the  purchase  price  on  the  theory  that  it  had  set  apart  and 
was  holding  for  the  purchaser  goods  which  it  had  offered  the  pur- 
chaser, but  which  the  latter  had  refused  to  take,  for  in  such  case  the 
goods  must  be  ascertained  and  held. 

[5]  It  remains  to  be.  seen  whether  it  can  clearly  be  inferred  as  a 
fact  from  the  allegations  in  the  complaint  that  at  some  time  property 
in  the  goods  did  pass  to  the  defendant.  Plaintiff  claims  this  inference 
from  the  allegation  that,  after  plaintiff's  request  for  shipping  direc- 
tions, defendant  "notified  plaintiff  that  it  accepted  said  dyes."  Plain- 
tiff relies  largely  upon  sectioa  129  of  the  Personal  Property  Law,  deal- 
ing with  "\Vhat  Constitutes  Acceptance/'  I  think  this  section  has 
reference  to  delivered  goods^  and  is  to  be  read  in  connection  with 
section  128,  pertaining  to  the  same  subject-matter,  just  as  "accept- 
ance," as  defined  in  section  85,  has  reference  to  the  statute  of  frauds. 

[B]  Irrespective  of  this,  plaintiff  is  clearly  right  in  its  contention 
that  acceptance  may  precede  delivery  (Williston  on  Sales,  p.  844), 
and  that,  where  the  goods  are  so  ascertained  as  to  be  capable  of  accept- 
ance by  notification,  title  passes  apd  the  seller  may  recover  the  price, 
.  though  the  delivery  may  be  merely  constructive.  Such  is  the  case  of 
Scott  V.  Miller,  114  App.  Div.  6,  99  N.  Y.  Supp.  609,  on  which  the 
plaintiff  relies.  But  it  is  difficult  to  see  how  title  can  be  said  to  pass 
on  a  mere  notification  of  acceptance,  when  the  goods  are  not  specific, 
and  the  sale  is  not  of  an  undivided  share  of  a  specific  mass,  but  the 
subject  of  the  sale  is  merely  unascertained  goods.  If,  in  such  case  as 
is  allied,  the  purchaser  had  paid  the  price,  it  would  be  impossible  for 
him  or  any  one  dse  to  know  what  6,000  pounds  of  dyes  belonged  to 
him,  where  to  look  for  it,  or  how  or  where  to  secure  possession,  if 
delivery  were  refused.  With  all  the  uncertainties  as  to  property  rights 
that  would  arise  if  it  were  held  that  title  passed  upon  a  mere  notice 
of  acceptance  of  goods  not  sold,  but  contracted  to  be  sold,  and  with 
full  protection  afforded  to  the  sdler  by  action  to  recover  damages  for 
breach  of  contract,  I  can  see  no  justification  for  attempting  to  sustain 
this  pleading  on  the  theory  that  at  some  unkiaown  time  and  in  some 
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unknown  manner  title  must  have  pitssed  by  virtue  of  a  notification  of 
acceptance,  where  there  is  no  allegation  in  the  complaint  of  a  sale, 
or  that  the  goods  were  ever  ascertained  or  set  apart,  or  that,  being 
ascertained  or  set  apart,  they  were,  after  offer  to  the  defendant  and 
its  refusal  to  accept,  held  by  the  plamtiff  for  the  defendant. 

In  my  opinion,  the  complaint,  as  one  to  recover  the  purchase  price 
of  goods  sold,  is  insufficient  upon  its  face,  and  the  judgment  and  order 
sustaining  the  demurrer  should  be  affirmed,  with  costs,  with  leave  to 
the  plaintiff  to  serve'  an  amended  complaint  within  20  days,  upon 
payment  of  said  costs  and  $10  costs  of  motion  at  Special  Term. 
Order  filed. 

DOWLING,  PAGE,  and  SMITH,  JJ.,  concur. 

CLARKE^  P.  J.  (concurring).  Upon  demurrer  to  a  complaint  for 
insufficiency,  it  is  our  duty  to  see  whether  any  cause  of  action  is  set 
forth.  I  am  of  the  opinion  that  facts  are  stated  sufficient  to  constitute 
an  action  for  damages  for  breach  of  contract.  The  amount  sued  for 
is  not  controlling.  But,  as  appellant  insists  that  its  cause  of  action 
is  for  the  purchase  price,  I  agree  that  such  a  cause  bf  action  is  not 
sufficiently  alleged.  Therefore  I  agree  to  affirm,  ^ut  think  plaintiff 
should  be  given  leave  to  serve  an  amended  complaint. 


McDowell  v.  starobin  electrical  supply  co..  inc. 

(Supreme  Court,  AppeUate  Term, .  Blrst  Departm^it    May  13,  1919.) 

1.  Sales  <&=>415 — ^Rbifusal  to  Oontintjib  Delivebies— Burden  ot  Proof. 

In  seller's  action  for  price  of  goods  delivered,  buyer,  counterclalmlng 
for  damages  for  seller's  failure  to  continue  deliveries  under  the  contract, 
has  burden  of  proving  that  seller  was  required  to  continue  deliveries  after 
defendant  had  refused  to  make  payments  in  accordance  with  contract, 
and  that  buyer,  by  reason  of  refusal,  suffered  damages. 

2.  Sales  <g=>340--BE8Ci8SioN--ELECTioN  by  Seller. 

Where  contract  provided  for  weekly  deliveries  and  payment  within  stip- 
ulated time  after  delivery,  buyer's  refusal  to  pay  for  goods  delivered  up- 
on ground  that  be  wished  to  retain  amount  doe  to  make  sure  of  future « 
deliveries  by  seller  constituted  breach  of  contract,  and  Justified  election 
by  seller  to  consider  contract  as  teraolnated  and  sue  upon  deliveries  made. 

3.  Sales  ^s»96 — ^Rescission— Construction  of  Statute. 

Sales  Law,  §  146  (Personal  Property  Lew  [Consol.  Laws,  c.  41]  as 
amended  by  Laws  1911,  c.  571),  providing  that  seller  may  rescind  upon 
buyer's  breach  or  inability  to  perform,  where  goods  are  undelivered,  is 
permissive,  and  not  mandatory. 

4.  Sales   «=>174 — Installment   Dbuvekies— Cancellation   op   Contract- 

Construction  OF  Statute. 

Sales  Law,  §  126,  subd.  2  (Personal  Property  Law  [Consol.  Laws,  c.  41] 
as  amended  by  Laws  1911,  c  571),  making  tt  dependent  upon  t«rms  of 
contract  and  circumstances  of  case  whether  seller  can  refuse  to  proceed 
'  further  under  Installment  contract,  where  buyer  neglects  to  pay  for  one 
or  more  installments,  merely  makes  it  question  of  fact  whether  there  has 
been  breach  sufficient  to  Justify  cancellation. 

^ss>Fot  other  easas  tee  8ud«  topic  A  KBT-^UMBER  in  all  Kay-Nvmbend  Digeats  ft  iBdaxaa 
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Appeal  £rom^MtmicipalC^urt»  Borough  of 'Manhattiiii,  First  Dis- 
trict 

Action  by  William  T.  McI>oi;relJ  argainst  th'^  StArobiti  Electrical  Sup- 
ply Company,  Inoot'porated.  Prom  a  judgment  sustaining  defendant's 
counterclaim;  entered  after  Irial^  before  the  court  witfhout  a  jury,  plain* 
tiff  appeals.    Reversed,  and  counterclaim  dismissed. 

See,  also,  104:Mi8C,  R^.  596,  172  N.  Y.  Supp.  ^21. 

Argued    April    term,    1919,    before    GUY.    WHITAKER,    and 

PINCH,  jj.      .    '   '     \'       ; . 

Leon  A.  Malkid,  of  New  York  City^  for  appellasit, 
Sobel  &  Brand,  of  New  York' City  (Samuel  Sobel,  of  New  York 
City,  of  counsel),  for  respondent. 

WttlTAKfiR,  J.  On  June  16,  1917,  plaintiff's  assignor  and  defendr 
ant  entered  into  a  written  contract  whereby  th?  plaintiff's  assignor 
agreed  to  sell  atid  deliver  to  the .  defendant  100,000  feet  of  a  certain 
kuid  of  wire  or  cable.  Under  the  terms  of  the  contract,  plaintiff  agreed 
to  deliver  12,000  feet  eacK  week,  and  the  defendant  agreed  to  pay  for 
the  same  10  days  after  such  delivery. 

Plaintiff  made  the  deliveries  from  time  to  time,  but  not  in'  accord- 
ance with  the  terms  oi  the  contract ;  but  the  deliveries  were  accepted 
by  the  defendant  The  defendant  failed  to  pay  for  the  goods  as  pro- 
vided in  the. contract. .  The  deliveries  began  on  the  5th  of  July,  1917, 
and  ended  on  September  27,  1917.  .  The  Ust  delivery  was  made  a  con- 
siderable time  subsequent  to  the  time  required. for  the  completion  of 
the  deliveries.  .The  times  of  deliveries  and. payments  were  as  follows: 

1917. .  Feet.         Date  of  Paymentu. 

July  5 7,215....  August      22,  VJll 

"     6    \ •...: 6435.-..  September  11, 1917 

"     16 i 4,4B0,...  "  28,1917 

••     18  3^45 October    8,1917 

September  27 , , 5,000.  • . .  Not  paid  for 

The  action  was  brought  for  this  last  delivery  of  September  27th, 
which  amounted  to  $275.  It  was  therefore  an  action  for  goods  sold 
and  delivered.  There  was  no  contention  as  to  the  fact  that  plaintiff 
.was  entitled  to  be  paid  for  the  last  delivery  on  September  27,  1917. 
.  The  defendant,  however,  claimed  that  the  plaintiff's  assignor  had 
breached  its  contract  in  having-  failed  to  make  all  the  deliveries  pro- 
vided for  by  the.  terms  of  the  contract,  and  defendant  counterclaimed 
damages  for  the  breach  of  the  contract  upon  the  part  of  plaintiff's  as- 
signor. 

It  wiUbe  observed  that  at  no  time  did  the  defendant  comply  with 
the  terms  of  the  contract  in  making  payments  for  the  goods  delivered 
within  10  days  from  the  time  of  delivery.  The  record  does  not  dis- 
close that  the  defendant  generally  refused  prompt  payment  on  account 
of  the  failure  of  plaintiff's  assignor  to  deliver  in  accordance  with  the 
terms  of  the  contract 

The  ddivery  that  was  niade  upon  September  27th  was  upon  condi- 
tion that  payment'  should  be  made  for  the  deliveries  made  in  July. 
Subsequent  to  September  27th»  and  .prior  to  October  8th,  plaintiff's  as 
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signer  ni^de  a  demmd  ,of  ^efeadant  tijatnt  pity  Jc^  the  ^llvwie^  in 
accordance  with  the  terms  of  the  contract.  Defendant  refused  to  make 
any  payments  until  it  couM  get  inore  deliveries, 

[  1  ]  The  question  is  whether  the  plaintiff's,  asmgoot  .wa$  required 
to  make  further  deliveries  after  defendant  had  ifefuaed  to  make  pay^ 
ments  in  accordance  with  the  terms  o£  the  contract.  The  defendant's 
counterclaim  rests  entirely  upon  that 'question,:  The  burden  is  uponihe 
defendant  to  esjtablish  by  a  fair  pr-cponderafice of  the levidenQe thatthc 
plaintiff's  assignor  was  legally  required  under  the  establis&cd  fectd  to 
continue  deliveries,  and  that  defpndsunt  by  reason  of  s«ch  refu3al  had 
suffered  the  damages  which  it  claims  constituted  a  valid  counterclaim. 

There  is  no  question  that  up  to  the  27th  day  of  September  both  plain- 
tiff's assignor  and  defendant  had  temporarily  f ailea  strictly  to  observe 
the  terms  of  the  contract  as  tq  deliveries  and  payment.  I  4o  not  think, 
however,  that  either  plaintiff's  assignor  or  defendant  had  put  it  legally 
out  of  their  power  to  insist  upon  a  compliance  with  the  terms  of  the 
contract  at  any  time  before  one  or  the  other  had  actually  given  notipe 
of  cancellation.  This  notice  was  never  given,  although  the  plaintiff's 
assignor  said  to  the  defendant,  "I  will  not  deliver  any  mora  goods  un- 
til you  pay  for  those  already  delivered,"  and  the  defendant  said,  "I 
will  not  pay  for  the  goods  already  delivered  unlesa  you  deliver  the 
whole  lot."  This  did  not,  in  my  opinion,  constitute  a  notice  of  canr 
cellation  on  the  part  of  either,  so  that  it  comes  back  again  to  the  ques- 
tion whether  the  defendant  has  sustained  the  burden  of  establishing 
an  actual  and  unjustifiable  breacn  of  the  contract  upon  the  part  of 
plaintiff's  assignor. 

f2]  I  do  not  think  the  defendant  has  established  this  burden.  The 
defendant  was  the  first  to  breach  the  contract  by  refusal  to  pay  in  ac- 
cordance with  its  terms.  This  first  breach  occurred  before  the  plain- 
tiff's assignor  was  in  default  in  deliveries.  It  occurred  after  the  very 
first  deliveries  on  July  5th  and  6fh,  on  which  dates  plaintiff's  assignor 
delivered  over  the  12,000  feet  required.  Payment  for  these  deliveries 
became  due  July  17th.  It  was  not  made  until  August  22d  and  Septem- 
ber 28th. 

The  defendant's  president  testifies  that,  in  a  conversation  with  the 
plaintiff's  assignor  concerning  payment  for  the  delivery  made  on  Sep- 
tember 27th,  he  stated : 

**I  told  them.  If  they  will  d^llrer  us  more  cable,  I  will  pay  them  this  bin  \ 
but  I  want  to  hold  this  $275  to  ZDake  sure  tiiey  will  maiKe  deliT^riss/' 

The  defendant  had  no  right  to  refuse  this  payment,  which  was  long 
past  due,  upon  any  such  ground  as  he  stat^.  It  was  an  adxHtional 
and  distinct  breach  of  the  contract  on  his  part,  and  justified  the  plains- 
tiff's  assignor  in  its  election  to  consider  the  contract  as  terminated  and 
sue  upon  the  deliveries  actually  made.  Kokomo  Strawboard  Co.  v. 
Inman  et  al.,  134  N.  Y.  92,  31  N,  E.  248,  is  directly  in  point.  So  also 
is  the  case  of  Winchell  v.  Scott,  114  N.  Y,  640,  21  N.  E.  1065. 

The  defendant  respondent  cites  section  ]]46  and  stibdivisioo  2>  sec- 
tion 126,  of  the  Sales  Law  (Personal  Property  Law  [Consolidated 
Laws,  c.  41]  amended  Laws  1911,  ,c.  571),  .as  decisive  against  the  apr 
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pellant,  and  claims,  that  they  abrogate  the  rule  laid  do>yn  in  the  cases 
above  cited.    Thbs^  section's'  provide  as  follows:'  "^ 

Section  146:  ''When  S^tUfr  thfaif  ^i^Ginit  ^tmtract  or  Afaie.^— Wliere  the 
goo<ls  have  not  been  delivered  to  the  buyer,  and  the  buyer  has  repudiated 
the  contract  to  sell  or  eal^,  or  has  niairtfeiSted  his  inability  to  perform  his 
obligations  theijeunder,  or  has  committed  a  material  breach  thereof,  the 
seller  may  totally  rescind'  the  coiiti-act'or  the  sale  by  giving  notice  of  his 
election  so  to  do  to  the  buj^er." 

Section  126,  snbd.  2:  "Where  there  Is  a  contract  to  sell  goods  to  be-  de- 
livered \ry  stated  installments,  which  are  to  bfe  separately  paid  for,  and  the 
seller  makes  defective  deliveries  in-  respect  of  one  ot  more  Installments,  or  the 
buyer  neglects  or  refusea  to  taker  deliTevy  of  -  or  pay  for  one  or  more  In- 
atallments,  it  depeods  in  each  caae  'on  the  terms  of  the  contract  and  the 
drcumstanoes  of  the  case  whether  the  breach  ot  contract  la  so  material  as 
to  juBtify  the  isjured  party  In  oefusfaig  to  proceed  furttier  and  suing  for 
dantt0e8  for  hiteach  ^  thoeiitlre  contract^  or  whether  the  breach  la  severable, 
giving  rise  to  a  claim  for  compenaation,  but  Bot  to.afigikt  to  treat  tbo  whoio 
contract  as  brokeiL" 

[3]  The  first  part  of  this  statute  is  simply  permissive;   it  is  not- 
mandatory,  and  is  declaratory  of  the  lavr  as  laid  down  in  the  cases 
above  cited.  •  It  is  aUo  equally  applicable  to  the  def  etklant  in  establish- 
ing its  counterclaim  as  it  is  to  the  plaintiff's  assignor. 

The  quotation  of  Mr.  Justice  Smith's  opinion  in  the  case  reported  as* 
Pipe  &.  Contractors'  Supply  Co.  v.  Maaon  &  Hanger  Co.,  181  App.  Div. 
317,  168  N.  Y.  Supp.  at  page  740,  is  not  adverse  to  appellant's  claiih- 
that  defendant  has  not  sustaine<J  the  burden  of  proving  hia  counter- 
claim. 

The  uncontradicted  evidence  of  tiie  plaintifFs  assignor  shows  th'\t 
defendant  was  notified  that  no  more  deliveries  would  be  made  unless 
more  prompt  payments  were  made. 

[4]  Concerning  subdivision  2  of  section  126,  above  set  forth,  that 
section  simply  makes  it  a  question  of  fact  as  to  whether. or  not  there 
has  been  such  a  breatK  as  will  justify  a  cancellation  of  a  contract.  It- 
has  no  adverse  application  to  the  questions  raised  by  the  appellant. 

I  thmk,  upon  all  the  facts  in  the  case  as  disclosed  by  the  record,  that 
the  correct  and  legal  conclusion  is  that  the  defendant  failed  in  the 
burden  the  law  casts  upon  him  of  establishing  such  an  unjustifiable 
breach  of  the  contract  upon  the  part  of  the  plaintifFs  assignor  as  to 
warrant  a  judgment  in  defendant's  favor  upon  its  alleged  counterclaim. 

Judgment  in  favor  of  defendant  upon  its  counterclaim  should  be 
reversed,  with  $30  costs,  and  counterclaim  dismissed,  wiA  costs.  All 
concur. 
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UNDSEY  V.  GEO.  P.  SCHINZJEL  &  SON,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department    April  17,  1819.) 

1.  Damages  <$=»121 — Fubnishing  of  Labob  and  Matebials— Reason ABua 

Value  as  Conteact  Pbics. 

For  breach  of  contract  by  failure  to  furnish  labor  and  materials,  the 
measure  of  damages  is  the  difference  between  the  contract  price  and  the 
fair  cost  of  completion,  plus  any  damage  from  delay,  and  where  no  price 
was  fixed  the  reasonable  value  of  the  labor  and  materials  at  the  time 
specified  for  performance  must  be  deemed  the  contract  price. 

2.  Daicaoes  ^=s>189 — ^Measube — ^Pbices  in  a  Fobmeb  Gontbaot. 

A  recovery  for  breach  of  contract  to  furnish  labor  and  materials,  on 
the  theory  that  the  price  charged  by  defendant  for  similar  work  under 
prior  contract,  plus  the  increased  cost  of  materials,  mast  be  deemed  the 
contract  price,  is  unwarranted,*  in  the  absence  of  evidence  of  any  exprefti 
or  implied  agreement  therefor. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  George  Walter  Lindsey  against  George  P.  Schinzel  & 
Son,  Incorporated.  From  a  judgment  of  the  Municipal  Court  in  favor 
of  plaintiff,  recovered  on  a  trial  before  the  court  without  a  jury,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1919,  before  GUY,  BIJUR,  and  PENDLETON, 
}}• 

Joseph  M.  Herzberg,  of  New  York  City,  for  appellant 

Howard  C.  Lake,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  The  action  is  for  breach  of  a  contract  to  fur- 
nish certain  labor  and  materials  in  or  about  the  mounting  of  certain 
prints  on  cardboards.  Plaintiff  has  recovered  a  judgment  against  deT 
fendant  for  damages  for  failure  to  fully  perform,  on  evidence  amply 
sufficient  of  the  contract  and  the  breach. 

[1]  The  measure  of  damages  in  such  a  case  is  the  difference  be- 
tween the  contract  price  and  the  fair  cost  of  completion  (Shapiro  v. 
MoUat,  168  N.  Y.  Supp.  723),  plus  any  damage,  if  any,  due  to  delay. 
There  was  no  evidence  as  to  this  latter  element  of  damage.  As  no 
price  was  fixed,  the  reasonable  value  of  the  labor  and  materials  at  the 
time  specified  for  performance  under  the  contract  must  be  deemed  the 
contract  price,  and  the  difference  between  this  and  the  reasonable  cost 
of  completion  is  the  measure  of  damages. 

[2]  As  to  this  there  was  no  evidence.  Plaintiff  claims  and  has 
recovered  on  the  theory  that  the  price  charged  for  similar  work  done 
by  defendant  under  a  prior  contract,  plus  the  increased  cost  of  the  ma- 
terial, must  be  deemed  the  contract  price.  In  the  absence,  however, 
of  any  evidence  of  an  agreement,  express  or  implied,  that  the  cost 
under  the  contract  in  suit  should  be  based  on  the  former  price,  there 
is  no  relation  between  the  two. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 

^=9For  other  cues  see  same  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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NEW  TORK  DOCK  €0.  v.  FLINN-CVROURKE  CO..  Inc.,  et  aL 

(Supreme  Court,  Special  Term,  Kings  County.    May,  1919.) 

L  Ekimeivt  DOMAiiv  «=>282^Re}cbdt  of  OwNBBa— -Accbss  to  Pikes— Dam- 
ages— Waiveb. 

In  action  to  restrain  conrrnctor  and  dty  of  New  York  from  occupying  a 
slip  between  two  of  plalntlfTs  piers  for  the  construction  and  operation 
of  a  tunnel  of  the  subway  system  under  construction  by  the  city,  the 
rights  claimed  by  plaintiff  In  and  over  the  waters  of  the  slip  being  ease^ 
meats  of  access  to  piers  over  public  waters,  held,  that  plaintiff,  under 
agreement  whereby  It  leased  from  the  cif;y  the  lands  under  water  In  the 
slip  and  agreed  to  construct  a  pier  over  the  same,  waived  all  claim  to 
fee  or  rental  damages  after  the  date  of  the  agreement 

2.  Municipal  Cobpobahons  4S&s>1021y  1022— Action — ^Pbesentation  of  Ou^ims 
— Statute — ^Appucabiutt. 

In  action  to  restrain  contractor  and  city  of  New  York  from  occupying  a 
slip  between  two  of  plaintiff's  piers  for  the  construction  and  operation 
of  a  tunnel  of  the  subway  system  under  construction  by  the  dty,  section 
261  of  City  Charter,  relating  to  filing  of  claims  before  commenciag  action 
and  notice  of  intention  te  sue,  does  not  apply. 

Action  by  the  New  York  Dock  Company  against  the  Flinn-O'Rourke 
Company,  Incorporated,  and  the  City  of  New  York.  Intcrloaitory 
judgment  granted  in  accordance  with  opinion,  and  case  sent  to  referee 
for  certain  proof. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Charles  H.  Hotch- 
kiss  and  Andrew  Macrery,  both  of  New  York  City,  of  counsel),  for 
plaintiff. 

Bdward  M.  Grout  and  Paul  Grout,  both  of  New  York  City  (Edward 
M.  Grout,  of  New  York  City,  of  coimsel),  for  the  defendant  Flinn- 
O'Rourke  Company,  Inc. 

William  P.  Burr,  Corp.  Counsel,  and  Charles  V.  Nellany,  Frank  R. 
Rubel,  and  Louis  C.  White,  Assts.  Corp.  Counsel,  all  of  New  York 
City,  for  defendant  city  of  New  York. 

BENEDICT,  J.  This  is  an  action  for  an  injunction  to  restrain  the 
defendants  from  occupying  the  slip  at  the  foot  of  Montague  street, 
Brooklyn,  between  t>Yo  of  plaintiff's  piers,  for  the  construction  and 
operation  of  the  Whitehall  Street-East  River-Montague  Street  tunnel 
of  the  subway  system  now  under  construction  by  the  city  of  New 
York  under  the  direction  of  the  Public  Service  Commission  of  the 
First  District. 

There  is  no  substantial  dispute  about  the  facts.  The  land  under 
water  in  the  slip  at  the  foot  of  Montague  street  out  to  the  pierhead 
line  of  1873,  except,  perhaps,  a  narrow  gore  on  the  south  side  of  the 
slip,  formerly  belonged  to  John  J.  Pierrepont  and  other  members  of 
the  Pierrepont  family.  The  plaintiff  owned  and  still  owns  the  land 
under  water  adjoining  the  Pierrepont  property  to  the  north  and  soirth. 
Upon  these  lands  of  the  plaintiff  are  erected  two  piers,  Pier  14,  on  the 
north  side  of  the  slip,  and  Pier  15,  on  the  south  side  thereof.  The 
width  of  the  slip  between  these  two  piers  is  about  122  feet  at  the 

^s»Fo7  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key 'Numbered  Digests  A  Indexe* 
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bulkhead  line  and  about  160  feet  at  the  outer  end.  For  ova*  SOyears 
prior  to  July,  1912,  the  slip  was  occupiedf  by  the  Wall  Street  -  ferry, 
and  the  ferry  racks  eflfectually  prevented  access  to  the  south  side  of 
Pier  14  and  the  north  side  of  Pier  15.  The  ferry  was  discontinued  in 
July,  1912,  and  thereafter  the  racks  were  removed,  so  that  from  that 
time  on  until  the  erection  of  the  dumping  structure  hereinafter  men- 
tioned plaintiff  had  access  to  the  sides  of  its  piers  over  the  waters  of 
the  slip  for  craft  whose  size  and  draft  was  such  as  to  enable  them 
to  navigate  the  somewhat  shallow  waters. 

On  December  9,  1914,  the  Public  Service  Commission,  the  city 
of  New  York,  and  the  plaiittiff  entered  intp  a  stipulation  whereby  the 
city  and  the  commission  and  the  contractors  for  the  construction  of 
the  tunnels  were  authorized  to  enter  upon  the  lands  under  water  and 
waters  in  the  slip  for  the  purpose  of  construction  work.  It  was  pro- 
vided in  substance  that  the  stipulation  should  not  be  construed  as  an 
admission  on  the  part  of  the  city  or  the  Public  Service  Commission 
of  any  right  or  rights  of  the  dock  company  in  the  premises  therein 
described,  or  any  right  of  compensation  for  the  use  or  occupation 
thereof ;  nor  should  it  be  deemed  a  waiver  of  any  right  to  compensa- 
tion on  the  part  of  the  dock  company.  The  stipulation  was  to  con- 
tinue in  force  until  the  title  to  the  said  property  should  become  vested 
in  the  city  by  condemnation  or  otherwise,  and  k  was  agreed  that  if 
the  property  should  not  be  otherwise  acquired,  or  if  "appropriate"  con- 
demnation proceedings  in  which  the  claim  of  the  New  York  Dock 
Company  might  be  determined,  should  not  be  instituted  prior  to  Jan- 
uary 10,  1915,  the  permission  should  be  ipso  facto  null  and  void,  and 
all  work  of  construction  on  the  waters  and  lands  described  in  the  stip- 
ulation should  cease. 

About  the  time  of  the  signing  of  this  stipulation,  the  defendant 
Flinn-O'Rourke  Company,  the  contractor  for  the  construction  of  the 
tunnel,  went  into  possession  of  the  slip  and  erected  a  dumping  plant 
there,  which  effectualy  shut  off  access  to  the  north  side  of  Pier  15, 
and  interfered  with  access  to  the  south  side  of  Pier  14.  It  did  not 
interfere  with  access  to  the  ends  or  the  sides  of  such  piers  away  from 
the  slip.  This  dumping  plant  remained  in  the  slip  until  recently,  and 
had  not  been  wholly  removed  at  the  time  of  the  trial  of  this  action. 

Condemnation  proceedings  were  instituted  in  December,  1914,  by  the 
Public  Service  Commission  on  behalf  of  the  city  to  acquire  title  to 
lands  under  water  in  the  slip,  together  with  uplands  adjacent  there- 
to and  the  lands  under  water  between  the  pierhead  line  of  1873  and 
that  of  1897,  which  lands,  as  described  in  the  memorandum  annexed 
to  the  amended  petition,  included  all  the  lands  under  water  in  the  slip 
belonging  to  the  Pierreponts,  and  all  lying  between  tlie  parcels  of 
land  under  water  owned  by  the  dock  company.  The  notice  of  appli- 
cation for  the  appointment  of  commissioners  and  the  memorandum  an- 
nexed to  the  petition  provided  that  such  lands  were  to  be  acquired  "in 
fee  free  of  all  liens  and  incumbrances,"  and  after  describing  the  prop- 
erty by  metes  and  bounds  proceeded  as  follows : 

'Together  with  all  and  singalar  the  ai^urtenances  thereof  or  In  any  wise 
appertaining  thereto  and  any  and  all  rights  of  wharfage»  cranage,  advau- 
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tagea,  or  emolumeiits,  ft  toy,  growlag  or  aocraJo,K  by  or  tscm  said  prenisoB 
or  any  part  tbex«p£. 

"Excepting  and  excluding  therefrom,  however,  any  and  all  estate  or  es- 
tates, rights*  terms,  privileges^  franchises  or  easements  now  owned  by  the 
city  of  New  York  or  the  state  of  New  York  in  or  to  said  premises  or  any 
part  thereof." 

The  purpose  for  which  the  lands  were  required  was  also  stated  in 
the  petition  and  in  the  memorandum  annexed  thereto.  The  order  ap- 
pointing commissioners,  dated  February  1,  1915,  struck  out  that  por- 
tion of  the  description  above  quoted  which  excluded  the  estates,  rights, 
easements,  etc.,  of  the  city  and  the  state.  This  was  done,  it  would 
seem,  on  account  of  the  objection  raised  by  the  dock  company  in  its 
answer  that  it  was  not  clear  from  the  description  whether  it  was  in- 
tended to  take  the  easements  which  it  claimed  of  access  to  its  piers 
over  the  waters  of  the  slip.  The  memorandum  annexed  to  the  amend- 
ed petition,  subsequently  filed,  also  omitted  this  exclusion  clause.  The 
dock  company  filed  a  claim  for  damages  on  account  of  the  interfer- 
ence with  its  alleged  right  of  access  to  its  piers  over  the  waters  of  the 
slip.  Hearings  were  had  before  the  commissioners.  They  made  their 
report,  dated  January  29,  1917,  in  which  they  found  as  follows  relative 
to  the  claim  of  the  dock  company : 

"The  New  York  Dock  Company,  a  corporation,  filed  a  claim  and  offered 
testimony  before  ns.  Said  New  York  Dock  Company,  however,  faUed  to 
establish  any  property  right  in  said  parcel  No.  1,  as  laid  down  on  the  maps 
and  described  in  the  petition  in  this  proceeding,  and  we  therefore  make  no 
award  to  said  company." 

The  report  of  the  comnnssioners  was  confirmed  by  order  of  this 
court  dated  March  18,  1917,  and  this  order  was  affirmed  by  the  Ap- 
pellate Division  (181  App.  Div.  954,  168  N.  Y.  Supp.  1120)  and  the 
Court  of  Appeals  (224  N.  Y.  211,  120  N.  E.  147).  In  the  meantime 
and  on  June  2,  1916,  the  commissioner  of  docks  of  the  city  of  New 
York  and  the  New  York  Dock  Company  entered  into  an  indenture 
whereby  the  commissioner  leased  to  the  dock  company  for  a  term  of 
10  years  from  delivery  of  possession,  renewable  for  three  more  terms 
of  10  years  each,  the  land  and  land  under  water  acquired  in  said 
condemnation  proceedings,  described  by  metes  and  bounds: 

"Excepting  and  excluding  from  said  transfer,  however,  and  reserving  from 
all  of  the  above-described  premises  a  permanent  and  perpetual  right  or  rights, 
rights  of  way,  and  easement  or  easements^  and  the  appurtenances  thereto, 
for  the  construction,  maintenance,  and  operation  of  the  Whitehall  JStreet- 
Eaat  River-Montague  Street  Rapid  Transit  Railroad  now  in  course  of  con- 
struction, free  of  interference  and  right  of  interference  in,  through,  over 
and  upon  the  land  above  described,  including  the  right  to  equip  and  to  per- 
manently and  perpetually  maintain  and  operate  said  rapid  transit  raUroad 
and  the  appurtenances  thereto.    •    •    •  ♦» 

It  was  further  provided  that  the  dock  company  should,  for  the  pur- 
pose of  protecting  the  railroad,  construct  a  modern  pier  over  it  at  the 
foot  of  Montague  street,  according  to  plans  to  be  approved  by  the  de- 
partment of  docks  and  the  Public  Service  Conmiission.  It  was  fur- 
ther provided  that : 

"Pending  the  construction  of  such  pier,  and  pending  the  construction  of 
any  pier  thereafter  constructed  in  the  place  thereof,  the  )axtd  under  water 
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and  the  waters  above  said  land  hereinbefore  desMbed  sbill  be  osed  for  no 
other  purpose  than  the  construction  of  such  pier,  or  future  pier.    •    •    •  " 

Possession  of  the  premises  was  not  to  be  given  to  the  lessee  (the 
dock  company)  until  the  construction  and  equipment  of  the  railroad 
should  have  been  completed,  unless  in  the  opinion  of  the  Public  Serv- 
ice Commission  possession  could  be  sooner  given  without  interfering 
with  such  work,  and  it  was  provided  that: 

'*Up  to  the  time  of  the  delivery  of  possession  to  the  lessee  the  commission 
or  its  contractor  or  contractors  shall  be  entitled  to  exclusive  possession  of 
the  property  and  each  and  every  part  thereof.    •    •    •  " 

On  or  about  March  12,  1917,  the  dock  company  gave  notice  to  the 
defendant  Flinn-O'Rourke  Company  to  vacate  the  slip  at  once,  and 
this  action  was  conmienced  on  or  about  March  17,  1917,  two  days 
after  the  confirmation  of  the  commissioners'  report  in  the  condemna- 
tion proceedings.  It  was  brought  originally  only  against  the  Flinn- 
O'Rourke  Company,  but  the  cit}^  of  New  York  was  subsequently  made 
a  party. 

The  rights  claimed  by  the  plaintiff  in  and  over  the  waters  in  the  slip 
over  the  lands  acquired  by  the  city  in  the  condemnation  proceeding 
are  easements  of  access  to  its  piers  over  public  waters,  similar  in  na- 
ture to  the  easements  of  light,  air,  and  access  to  abutting  property  over 
the  land  lying  in  a  street.  It  is  claimed  that  this  easement  of  ac- 
cess includes  the  right  to  dredge  the  lands  under  water  in  the  slip, 
so  as  to  enable  larger  vessels  to  come  up  to  the  piers,  notwithstand- 
ing that  such  lands  belong  to  others  than  the  owner  of  the  piers. 
This  right,  however,  seems  to  be  doubtful.  See  Consumers'  Coal  & 
Ice  Co.  V.  City  oif  New  York,  181  App.  Div.  388,  393,  et  seq.,  169  N. 
Y.  Supp.  92. 

It  is  urged  that  this  right  of  access  was  not  taken  in  the  condemna- 
tion proceedings,  because  the  description  was  so  worded  as  not  to 
include  it,  and  the  Court  of  Appeals  seems  to  sustain  that  position. 
The  Court  of  Appeals  based  its  conclusion  largely  upon  that  part  of 
the  description,  above  quoted,  which  excluded  all  rights  of  the  city 
of  New  York  and  the  state  of  New  York,  from  which  it  was  argued 
that  the  public  right  of  navigation  over  the  waters  of  the  slip  re- 
mained unaffected,  and  hence  that  no  rights  of  the  plaintiff  were  tak- 
en in  the  proceeding.  The  Court  of  Appeals  apparently  overlooked, 
however,  that  part  of  the  order  of  February  1,  1915,  which  struck  out 
of  the  description  the  clause  excluding  the  rights  of  the  state  and 
city.  But  the  opinion  contains  other  expressions,  from  which  it  may 
be  inferred  that,  even  if  it  had  been  called  to  the  court's  attention  that 
such  clause  was  stricken  out,  the  court  would  still  have  held  that  the 
rights  of  the  plaintiff  were  not  included  since  they  were  not  partic- 
ularly specified  in  the  description.  I  shall  therefore  decide  this  case 
on  the  assumption  that  the  rights  which  the  plaintiff  claims  to  have 
been  invaded  by  the  defendants  were  not  included  in  the  condemna- 
tion proceeding.  These  rights  include,  as  the  Court  of  Appeals  held 
in  the  condemnaticm  case,  a  right  of  access  to  the  sides  of  its  piers 
over  the  waters  of  the  slip. 
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[1]  I  think  that  the  stipulation  of  December  9,  1914,  did  .ttot  af- 
fect the  rights  of  either  party*  except  only  that  it  may  have  a  bear- 
ing on  whether  the  occupation  of  the  slip  was  tortious  or  not.  But 
by  the  agreement  of  June  2,  1916,  whereby  the  plaintiff  leased  from 
the  city  the  lands  under  water  in  the  slip,  and  agreed  to  construct  a 
pier  over  the  same»  I  think  the  plaintiff  waived  all  claim  to  fee  dam- 
ages and  all  claim  to  rental  damages  from  and  after  the  date  of  such 
agreement  That  an  abutting  owner,  by  givii^  consent  to  the  occu- 
pation of  a  street  by  an  elevated  railroad,  or  otherwise  abandoning 
his  easements  of  light,  air  and  access,  may  waive  his  right,  to  recover 
damages  for  injury  to  such  easements,  is  settled  by  a  number  of  cases. 
White  V.  Manhattan  Railway  Co.,  139  N.  Y.  19,  34  N.  E.  887;  Foote 
V.  Metropolitan  Elevated  Railway  Co.,  147  N.  Y.  367,  42  N.  E.  181; 
Ward  V.  Metropolitan  Elevated  Railway  Co.,  152  N.  Y,  39,.  48,  46 
N.  E.  319;  Heimburg  v.  Manhattan  Railway  Co.,  162  N.  Y.  352,  56 
N.  E.  899.  In  the  same  way  the  right  of  access  now  claimed  by 
plaintiff  could  have  been,  and  in  my  opinion  was,  waived  by  said 
agreement,  the  terms  of  which  bearing  upon  this  question  have  been 
above  set  forth. 

It  is  urged  on  behalf  of  the  plaintiff  that  this  agreement  does  not 
constitute  such  a  waiver,  because  it  was  entered  into  under  a  mistake 
as  to  the  scope  of  the  condemnation  proceedings;  that  is,  upon  the 
supposition  that  the  easement  of  access  had  been  taken  by  the  city, 
and  that  it  (the  plaintiff)  would  receive  compensation  therefor.  There 
are  two  answers  to  this  contention :  The  mistake,  if  any  there  were, 
was  a  mistake  of  law  as  to  the  proper  construction  of  the  description 
of  the  property  to  be  condemned ;  secondly,  plaintiff  has  not  in  any 
way  sought  to  rescind  the  agreement,  but  apparently  wishes  to  stand 
upon  it  and  enjoy  its  benefits,  and  at  the  same  time  recover  fee  dam.- 
ages  on  account  of  the  occupation  of  the  waters  of  the  slip. 

The  only  damages,  therefore,  which  can  be  recovered  in  this  ac- 
tion, are  rental  damages  for  the  period  from  the  commencement  of 
defendants'  occupation  of  the  slip  in  December,  1914,  until  June  2, 
1916,  the  date  of  the  aforesaid  lease.  Such  damages  must  be  based 
upon  the  right  to  use  the  waters  of  the  slip  for  access  to  plaintiff's 
piers  in. the  condition  in  which  the  slip  was  at  the  commencement  of 
such  occupation,  and  without  regard  to  what  might  have  been  earned 
had  the  slip  been  dredged.  The  nature  of  plaintiff's  piers,  and  the 
extent  to  which  they  were  rented  to  others  must  also  be  taken  into 
consideration,  plaintiff  being  entitled  to  recover  only  its  actual  loss. 
There  is  no  evidence  in  the  case  sufficient  to  enable  the  court  to  de- 
termine the  amount  of  damage.  The  expert  evidence  is  of  no  value, 
because  it  was  based  upon  the  assumption  that  the  slip  would  have 
been  dredged  out  to  a  greater  depth  than  it  had  in  December,  1914, 
so  as  to  admit  of  docking  ocean*going  vessels  therein.  And  for  the 
same  reason  the  evidence  of  the  rentals  received  for  the  use  of  the 
south  side  of  Pier  15  is  not  sufficient.  I  will  not,  however,  dismiss 
the  com{tfaint,  but  will  grant  an  interlocutory  judgment  in  accord- 
ance with  this  opinion,  and  send  the  case  to  a  referee  for  proof  of 
rental  damages  for  the  period  above  mentioned. 
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If  the  Jiid^eftt,  of  any  part  thereof,  should  be 'cdTlected  from  the 
-defendant  Flinn-O'Rourke  Company,  that  defendant  will  b«e  entitled 
under  its  contract  to  reimbursement  from  the  city. 

f  2]  The  contention  of  the  city  that  section  261  of  the  charter  (Laws 
1901,  c.  466),  relative  to  the  filing  of  a  claim  with  the  comptroller 
before  commencing  action,  and  a  notice  of  intention  to  sue  within  six 
months  after  the  accrual  of  the  cause  of  action,  applies,  cannot  be 
sustained.  Sammons  v.  Gloversvilte,  •  175  N.  Y.  346,  67  N.  E.  622; 
Penficld  V.  City  of  New  York,  115  App.  Div.  502,  101  N.  Y.  Supp.  442; 
Flaxman  v.  City  of  New  York,  98  Misc.  Rep.  88,  162  N.  Y.  Supp. 
161. 

Submit  decision  and  interlocutory  judgment  accordingly,  giving  no- 
tice of  settlement.  Requests  to  find  may  be  submitted  with  the  pro- 
posed decision  and  interlocutory  judgment. 


MAVROS  V.  IRVING  NATv  BANK. 
(Supreme  Court,  Appellate  Term,  First  Department    April  29,  1019.) 

DBF08ITABIB8  ^=»4^WlaQHT   SHOBTAGB— DEPOSIT  Or  PUBCBABI)  MONXT   WITH 

Bank  Pdndinq  Settlbmjcnt  of  Wi:iqht. 

Where  seller,  having  instrncted  bank,  upon  buyers*  claim  of  weight 
shortage,  to  hold  purchase  money  in  escrow  pending  final  settlement  of 
weights,  waited  for  about  two  years  for  buyers  to  furnish  ofScial  certlll- 
cate  of  the  weigher  substantiating  their  claims  of  shortage,  without  Iwyers 
furnishing  such  proof,  he  was  prima  facie  entitled  to  recover  the  money. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Philip  G.  Mavros  against  the  Irving  National  Bank.  Judg- 
ment of  dismissal,  and  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and  FINCH, 

JJ.       ' 

Walter  F.  Welch,  of  New  York  City,  for  appellant. 

George  C.  De  Lacy,  of  New  York  City  (Daniel  E*  Hanlon,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  ^^ction  is  to  recover  the  sum  of  $2,000  on  deposit  with 
defendant  bank.  In  or  prior  to  December,  1916,  plaintiff,  a  commis- 
sion merchant,  was  notified  by  defendant  that  there  were  drafts  for 
him  at  the  bank  for  the  payment  of  wool  shipped  to  defendant  from 
Greece.  Plaintiff  was  not  the  buyer  of  the  wool,,  which  was  subse- 
quently sold  by  plaintiff  to  one  Bowes,  and  then  by  Bowes  ;to  the  Edge- 
worth  Mills;  the  latter  vendee  sending  a  check  in  payment  of  the 
merchandise  to  defendant.  Upon  the  receipt  of  the  check  by  defend- 
ant, the  plairttiff  and  Bowes  went  to  the  bank  and  there  saw  the  de- 
fendant's representative,  Schuette,  who  said  to  Bowes  that  the  wool 
had  been  sold  through  plaintiff,  and  not  through  the  bank,  and  as  a 
result  of  the  last  sale  the  plaintiff  received  a  check  for  $372.34,  rep- 

4s»For  other  cases  see  same  topic  A  KEY-NUMLBR  in  all  Key-Numbered  Digests  ft  Indexes 
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resenting  the  diffetence  between,  the  selling  price  and  the  amount  of 
the  draft.   . 

After  December,  1916,  Bowes  made  a  claim  of  shortage  in  the  weight 
of  the  wool,  and  the  Edgeworth  Mills  notified  defendant  it  would  hold 
the  bank  responsible  for  the  shortage.  On  March  24,  1917,  plaintiff 
wrote  to  the  Edgeworth  Mills  that  the  bdnk  had  nothing  to  do  with 
the  sale;  that  the  wool  had  been  sold  by  plaintiff  to  Bowes,  and  that 
any  claims  must  be  adjusted  with  plaintiff;  that  Bowes  had  notified 
the  plaintiff  he  had  engaged  a  public  weigher  to  weigh  the  wool,  and 
the  letter  continued : 

'The  money  which  I  have  claimed  from  my  people  tor  the  adjustment  or 
the  shortage  is  expected  to  arrive  any  day,  so  please  see  that  by  this  time 
everything  is  cleared,  so  that  the  Irving  Bank  is  not  troubled  by  the  Ifldge- 
worth  Bfills  any  more,  and  that  I  have  in  my  possession  the  original  returns' 
from  the  public  weigher." 

Plaintiff  never  received  the  returns  requested.  It  further  appears 
that  on  June  8,  1917,  plaintiff  went  to  the  bank,  and  he  testified  to  what 
then  took  place  as  follows : 

"Mr.  Schuette  told  me  there  was  $2,000  in  the  bank,  and  he  said  that  they 
were  ordered  to  pay  it  to  me.  Furthermore,  Mr.  Schuette  told  me  that  Mr. 
Bowes  had  called  there,  and  had  told  him  that  he  wanted  money  tor  the 
shortage  of  the  wool,  and  I  told  Mr.  Schuette  that  I  could  not  pay  Mr. 
Bowes  anything,  unless  he  would  show  me  the  certified  weigher's  returns, 
which  Mr.  Bowes  promised  to  give  me,  and  Mr.  Schuette  told  me,  'This 
thing,  I  helieve,  will  lead  to  a  lawsuit;'  and  I  said,  *I  don't  know,  but  ir 
Mr.  Bowes  brings  me  the  certified  weights  I  will  pay  him ;  otherwise,  I  wUl 
not  pay  him  a  cent  without  my  people's  consent  on  the  other  side;*  so  Mr. 
Schuette  told  me,  *YeB,  but  you  had  better  pay  Mr.  Bowes  the  |u!,000;'  and 
I  said,  *I  won't  pay  him  a  cent ;  but,'  I  said,  *to  show  that  I  like  to  deal  with 
Mr.  Bowes  straight,  and  to  show  that  my  people  like  to  pay  him,  if  he  gives 
them  the  weights;'  and  I  deposited  this  money  In  the  bank  and  did  not  draw 
against  it,  and  Mr.  Schiiette  told  me,  'Tou  should  put  it  in  in  escrow ;  and  I 
said,  'AH  right,  I  vtriil  put  it  in  escrow,  as  you  say ;'  and  Mr.  Schuette  told 
me  to  write  him  a  letter,  and  I  went  to  my  ofilce  and  I  wrote  the  letter,  and 
I  brought  it  to  Mr.  Schuette,  and  I  did  not  put  the  word  'escrow'  in  it,  be- 
cause I  did  not  know  the  meaning  of  that  word,  and  I  did  not  know  how  to 
write  it,  because  I  had  no  dictionary,  and  Mr.  Schuette  wrote  it  for  me  on 
a  piece  of  paper,  and  after  that  I  went  to  my  office  and  wrote  a  new  letter 
and  I  brought  it  to  him." 

Plaintiff  asked  Schuette  on  that  occasion  what  "escrow"  meant,  and 
he  was  told  that  it  meant  that  plaintiff  could  not  draw  the  money — that 
he  could  not  draw  any  check  against  it..  The  letter  written  by  plain- 
tiff to  defendant,  at  the  defendant's  request,  is  as  follows : 

"June  8,  1917. 

"Irving  National  Bank,  B/L  Dept,  City — Gentlemen:  With  reference  to 
the  $2,000.00  which  you  have  instructions  to  pay  me,  would  ask  that  you 
kindly  hold  this  money  in  escrow  i)endlng  the  final  settlement  of  the  weights 
of  the  903  bales  of  wool  purchased  by  the  Bdgworth  Mills,  Worcester,  Mass.^ 
through  Mr.  John  L.  Bowes  of  PhUadelphia." 

#•  • 

On  July  3,  1918,  plaintiff  demanded  the  $2,000,  and  the  defendant 
refused  to  make  pa)rment,  in  the  absence  of  a  settlement  of  the  dispute 
between  the  parties. 

At  the  close  of  the  plaintiff's  case  the  complaint  was  dismissed  upo*? 
the  merits. 

176N.Y.S.— 9 
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So  far  as  appears,  the  money  was  not  left  with  defetklant  pursuant 
to  any  agreement  between  plaintiff  and  Bowes  or  the  Edgeworth  Mills 
that  defendant  should  have  the  moneys  pending  the  settlement  of  the 
dispute  between  plaintiff  and  the  vendees,  or  either  of  them-  The  mere 
fact  that  the  vendees  claimed  that  defendant  had  sold  the  wool  and 
was  responsible  for  the  alleged  shortage  in  weight  does  not,  on  the 
evidence  presented,  warrant  a  retention  of  the  money,  and  as  there  is 
nothing  in  the  case  which  shows  that  the  defendant,  through  change  of 
position  or  other  consideration,  was  given  the  custody  of  Uie  fund,  the 
dismissal  cannot  be  upheld. 

Mechanics'  National  Bank  v.  Jones,  76  App.  Div.  534,  78  N.  Y. 
Supp.  800,  affirmed  175  N.  Y.  518,  67  N.  E.  1085,  cited  by  respondent, 
does  not  sustain  the  judgment.  In  that  case  the  court  was  of  opinion 
that  the  papers  were  delivered  pursuant  to  a  valid  and  binding  agree- 
ment between  the  creditors  and  the  depositors,  and,  in  reaching  the 
further  conclusion  that  in  any  event  the  delivery  in  that  case  was  ir- 
revotable,  said  (76  App.  Div.  545,  78  N.  Y.  Supp.  808) : 

**We  do  not  understand  that  there  Is  serious  dispute  over  some  of  the  gen- 
eral principles  which  govern  a  deposit  of  documents  In  escrow  such  as  was 
made  in  this  case.  From  the  time  the  deposit  Is  made,  the  escrow  ajrent 
hecomes  the  trustees  of  both  the  party  making  the  same  and  of  the  one  for 
whose  benefit  it  is  made.  If  the  deposit  is  made  under  and  upon  conditions 
to  be  fulfilled  by  another  and  without  original  consideration,  it  is  doubt- 
less true  that  the  person  making  the  same  may  revoke  his  proposition  at 
any  time  before  the  opposite  party  has  complied  with  the  conditions  to  be 
by  him  performed.  Upon  the  other  hand,  when  such  opposite  party  has  com- 
pUed  with  the  conditions  and  obligations  under  which  the  deposit  was  made, 
he  becomes  entitled  to  the  property  deposited  for  his  benefit.'* 

So  in  this  case,  apart  from  the  question  of  consideration,  the  con- 
dition precedent  to  reimbursement  imposed  was  that  the  vendees  should 
furnish  official  certificates  of  the  weigher  substantiating  their  claims 
as  to  the  weight  of  the  merchandise,  and  having  waited  about  two  years 
for  such  proof,  and  the  vendees  having  failed  to  comply  with  such  con- 
dition, plaintiff  made  out  a  prima  facie  case  for  the  recovery  of  the 
deposit. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  tihe  event    All  concur. 


(187  App.  Div.  745) 

TREMPB  V.  PERLMAN. 

(Supreme  Court.  Appellate  Division,  rirst  Department.    May  6,  1919.) 

1«  Pleading  ^ss>279(4) — Svppijcmentai.  Pucading — ^Faots  Cowwitutinq  an 
Independent  Cause  of  Action. 

XJn^er  Code  Civ.  Proa  |  544,  providing  for  service  of  a  supplemental 
pleading,  alleging  material  facts  of  which  pleader  was  ignorant  when 
former  pleading  was  made,  the  facts  must  not,  In  case  of  a  supplemental 
complaint,  constitute  a  new  and  independent  cause  of  action,  hut  must  be 
in  aid  of  the  original  cause  of  action. 

^s»For  other  cmm  Me  eame  topic  ft  KBY-NUMRBR  in  aU  Key-Numbered  Digests  ft  IntfeseS 
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2.  AcTxoiv  <=?>45H)— nToiivdsb  of  Causes  Basbd  oit  Same  Bsscieszoir  or  Oon*- 

TBACT. 

Causes  of  action  for. money  had  and  received,  based  on  rescission  of 
contract  pursuant  to  which  money  was  paid,  because  of  (1)  defendant's 
failure  to  perform,  (2)  fraud  in  procurement  of  contract,  and  (3)  iatention 
on  defendant's  part  not  to  perform,  but  to  defraud  plaintiff,  were  all 
based  on  rescission  and  promise  to  pay  back  money  implied  by  law,  and 
could  be  Joined  in  one  complaint 
8.  Plbadixto  ^s»279(8)--SupsLaiaBNTAL  CoxpkiAiiiT— Facts  Which  mat  vt 
Alleged. 

In  action  for  money  had  and  received,  based  on  rescission  of  contract 
pursuant  to  which  the  money  was  paid,  additional  facts  with  reference 
to  rescission  because  contract  was  induced  by  fraud  (ind  rescission  be- 
cause of  defendant's  intention  act  to  pezf orm,  alleged  in  supplemental 
complaint,  held  in  aid  of  original  cause  of  action,  within  the  rule  that 
facts  of  which  pleader  was  ignorant  cannot  be  set  up  in  supplemental  com* 
plaint,  unless  they  are  in  aid  of  original  cause  of  action. 
4.  Pleading  ^=9276 — finppucitENTAL  Complaint— Leave  ov  Coubt — Incom- 
plete Cause  of  Aorioir. 

Though  new  facts  pleaded  In  supplemental  complaint  would  materially 
aid  plaintiff  in  establishing  cause  of  action  alleged  in  original  complaint, 
order  granting  leave  to  file  supplemental  complaint  must  be  reversed, 
where  notice  of  rescission,  essential  to  give  effect  to  claim  of  fraud  al- 
leged in  supplemental  complaint,  was  not  given  until  after  action  was 
begun^ 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alfred  D.  Trempe  against  Louis  H.  Perknan.  From  an 
order  granting  plaintiff  leave  to  file  a  supplemental  complaint,  defend- 
ant appeals.     Reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

John  Thomas  Smith,  of  New  York  City  (Henry  F.  Herbcrmann,  of 
New  York  City,  of  counsel),  for  appellant* 
Howard  H.  Nieman,  of  New  York  City,  for  respondent. 

SHEARN,  J.  Appeal  from  an  order  jgranting  plaintiff  leave  to 
serve  a  supplemental  complaint,  consisting  in  the  main  of  facts  exist- 
ing prior  to  the  commencement  of  the  action,  but  of  which  the  plain- 
tiff was  ignorant,  and  in  part  of  acts  that  took  place  subsequent  to  the 
service  of  the  original  complaint 

[1]  Ordinarily  the  only  occasion  for  the  service  of  a  supplemental 
pleading  is  to  allege  material  facts  which  occurred  after  tihe  former 
pleading ;  but  the  Code  (section  544)  specifically  provides  for  the  serv- 
ice of  a  supplemental  pleading  alleging  material  facts  of  which  the 
pleader  was  ignorant  when  the  former  pleading  was  made.  In  the 
case  of  a  supplemental  complaint,  however,  such  facts  must  not  con- 
stitute a  new  and  independent  cause  of  action,  but  must  be  in  aid  of 
the  original  cause  of  action.  In  such  case  the  rule  with  respect  to  grant- 
ing the  motions  was  stated  in  Milliken  v.  McGarrah,  164  App.  Div. 
110,  149  N.  Y.  Supp.  484>  in  an  opinion  by  Justice  McLaughlin,  as 
follows: 

''Applications  for  leave  to  serye  an  amended  or  supplemental  pleading, 
where  the  other  party  cannot  be  injured  thereby,  are  granted  almost  as  a 
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matter  of  course,  to  the  end  that  the  parties  to  the  litlgatloii  may  hare  an 
opportunity  to  raise  and  have  determined  sUch  questions  as  they  may  think 
affect  their  respective  interests." 

The  situation  presented  is  an  unusual  one.  The  original  complaint 
sets  out  a  cause  of  action  for  money  had  and  received,  based  upon  the 
rescission  of  a  contract  by  the  plaintiff,  pursuant  to  which  contract 
the  plaintiff  had  paid  the  defendant  $15,000  on  account,  the  ground 
of  the  rescission  being  that  the  defendant  had  failed  to  carry  out  the 
contract.  The  proposed  supplemental  complaint  sets  forth  three  causes 
of  action.  The  first  is  substantially  the  same  as  that  set  forth  in  the 
original  complaint,  and  is  properly  included  in  the  supplemental  com- 
plaint, which  is  one  designed  to  take  the  place  of  the  original  com- 
plaint. The  second  cause  of  action  alleges  that  the  contract  was  in- 
duced by  fraud,  that  the  plaintiff  was  ignorant  of  the  fraud  when  the 
action  was  begun,  and  that,  on  discovering  the  fraud,  plaintiff  rescind- 
ed the  agreement,  whereby  he  became  entitled  to  the  sum  paid  as 
money  had  and  received.  The  third  cause  of  action  realleges  the  facts 
constituting  the  first  cau^e  of  action,  namely,  the  contract,  payment  on 
account  thereof  and  defendant's  refusal  to  perform,  and  then  alleges 
that  the  defendant  did  not  intend  when  the  contract  was  made  to 
perform  the  same,  but  intended  to  defraud  the  plaintiff,  because  of 
which  plaintiff,  after  the  commencement  of  the  action  and  on  No- 
vember 7,  1918,  notified  the  defendant  that  he  rescinded  the  agree- 
ment, by  reason  whereof  plaintiff  is  entitled  to  recover  said  payment 
as  money  had  and  received. 

[2]  The  first  question  that  presents  itself  is  whether  these  causes 
of  action  are  consistent  with  one  another  and  can  be  joined  in  one  com- 
plaint. All  three  causes  of  action  are  based  upon  the  promise  to  pay 
back  the  rhoney  implied  by  law,  and  all  are  based  upoti  rescission. 
It  therefore  appears  that  they  are  not  inconsistent  and  may  be  joined, 
for  it  was  held  in  Freer  v.  Denton,  61  N.  Y.  492,  that  an  action  to  re- 
cover moneys  paid  on  a  contract  repudiated  by  the  plaintiff  on  the 
ground  of  fraud  may  be  joined  with  one  to  recover  moneys  paid  on 
the  ground  that  defendant  has  refused  to  perform  and  has  repudiated 
the  contract. 

[3]  The  second  question  is  whether  the  causes  of  action  are  all  in- 
dependent of  and  unrelated  to  one  another,  or,  on  the  other  hand, 
whether  the  additional  causes  of  action  are  set  up  in  aid  of  the  first 
cause  of  action.  While  a  cause  of  action  could  be  maintained  separate- 
ly upon  the  state  of  facts  set  forth  in  each  cause  of  action,  the  causes 
are  not  independent  and  unrelated.  All  are  based  upon  the  same  trans- 
action, all  are  based  upon  rescission,  and  all  are  brought  to  recover  the 
same  sum  of  money  as  had  and  received  by  the  defendant  upon  an  im- 
plied promise  to  repay.  Thus,  while  the  ground  for  rescission  is  dif- 
ferent in  each  case,  the  cause  of  action  is  the  same.  Accordingly  it 
seems  to  me  that  the  supplemental  facts  are  in  aid  of  the  original 
cause  of  action.  In  Rummell  v.  Blanchard,  173  App.  Div.  695,  160 
N.  Y.  Supp.  235,  relied  upon  by  the  appellant,  where  leave  to  serve  a 
supplemental  complaint  was  denied,  Justice  McLaughlin  said  that  the 
facts  were  independent  of,  and  in  no  way  connected  with,  the  original 
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cause  of  action.  ^  Here  the  additional  causes  of  action,  based  upon  tlie 
notice  of  rescission  served  on  discovery  of  fraud,  while  existing  at  the 
commencement  of  the  action,  could  only  be  successfully  maintained  on 
giving  notice  to  rescind,  and,  under  the  circumstances  of  the  case,  no- 
tice was  necessarily  given  after  the  commencement  of  the;  action,  for 
the  fraud  was  not  discovered  earlier.  This  is  a  totally  different  case 
from  Park  &  Sons  Co.  v.  Hubbard,  134  App.  Div.  468,  119  N.  Y. 
Supp.  347,  affirmed  198  N.  Y.  136,  91  N.  E.  261,  for  there  the  attempt 
was  to  set  up  acts  which  occurred  after  the  commencement  of  the  ac- 
tion, and  then  base  a  demand  for  additional  damages  thereon. 

[4]  As  the  original  cause  of  action  is  for  money  had  and  received  on 
an  implied  contract  to  repay  it,  and  as  the  new  facts  materially  aid  the 
plaintiflf  in  establishing  such  a  cause  of  action,  and  as  plaintiff  was 
ignorant  of  the  facts  when  the  action  was  begun,  and  having  in  mind 
the  liberal  rule  stated  in  the  Milliken  Case,  supra,  I  am  of  the  opinion 
that  a  proper  case  was  made  out  for  granting  the  order  appealed  from, 
but  for  one  element  of  the  case,  which  is  fatal.  The  notice  of  rescission, 
essential  to  give  effect  to  the  claim  of  fraud  as  pleaded,  was  not  given 
until  after  the  action  Was  begun.  This  is  an  action  at  law,  and  in  such 
case  the  cause  of  action  must  be  complete  when  the  action  is  instituted. 
To  allow  these  additional  causes  of  action  to  be  pleaded  in  the  pending 
suit  would  run  directly  counter  to  this  rule.  The  plaintiff  can  obtain 
full  relief  by  obtaining  leave  to  discontinue  the  present  action  and  then 
beginning  a  new  one.  It  would  only  introduce  confusion  in  practice, 
if,  in  order  to  avoid  a  seeming  technicality,  an  exception  was  made  to 
a  well-settled  rule  of  pleading. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs.    Order  filed.    All  concur. 


a06  Misc.  Rep.  445) 

NEPONSIT  REAI/nr  CO.  v.  JUDGE  et  al. 
(Supreme  Court,  Special  Term,  Queens  County.    March,  1910.) 

1.  Evidence  ^=»441(8) — ^Paeol  Evidence— Contract  of  Sale. 

Where  vendor's  written  contract  for  sale  of  four  lots  did  not  require 
vendor  to  do  an3i:hlng  upon  a  bulkhead  surrounding  the  land,  and  where 
the  answer  in  its  action  for  fq)ecific  performance  pleaded  neither  fraud 
nor  mistake,  parol  evidence  that  vendor  agreed  to  repair  bulkhead  was 
Inadmissible. 

2.  Vendor  and  Purchaser  ^=»201,  202 — InrpRovE^nENTs— Losses. 

Generally  a  purchaser  in  a  contract  for  sale  of  land  is  entitled  to  any 
benefits  or  Improvements  to  the  land  after  the  date  of  the  contract,  and 
must  bear  any  losses  by  fiire  or  otherwise  occurring  without  the  fault  of 
the  vendor. 

3.  VENDOK  AHU  PlTRCHASEB  ^=»188 — ^RESPECTIVE  EIGHTS  OF  PARTIES— ** REAL- 

TY." 

Under  a  written  contract  for  sale  of  land,  the  vendor  is  deemed  In 
equity  to  be  the  trustee  of  the  title  for  the  purchaser,  and  the  purchaser 
to  be  the  trustee  of  the  vendor  for  the  purchase  money,  and  the  puix  chas- 
er's Interest  in  the  contract  is  "realty.*' 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Real  Property.] 
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4.  Vendor  and  Pubcuasbb  ^=»208-~Injubt  to  Rkaltt. 

Where  plaintiff  contracted  In  writing  for  sale  of  four  lots,  and  it  ap- 
peared that  washing  awaj  of  part  of  rear  of  two  lots  within  bulkhead 
was  not  caused  by  its  fault  or  neglect,  pur<lia8er  would  have  to  bear 
loss  arising  from  the  resulting  depreciation  in  ralue. 

5.  Vendor  and  Purchaser  ^=»4^— Contract  Provxsion&— BIaintenanob  of 

Roads— OoNSTOUCTiON . 

Where  a  contract  tor  the  sale  of  lota  provided  that  an  annual  charge  of 
$4  a  lot  should  be  paid,  and  used  in  maintenance  of  roads  and  parks  as 
the  vendor  might  determine,  the  purchaser's  contention  that  such  charge 
was  for  use  in  maintaining  a  bulkhead  was  untenable. 

Action  for  specific  performance  by  the  Neponsit  Realty  Company 
against  John  C.  Judge  and  another.    Judgment  for  plaintiff. 

Owens,  Gray  &  Tomlin,  of  Brooklyn  (James  M.  Gray,  of  Brooklyn, 
of  counsel),  for  plaintiff. 
John  C,  Judge,  of  Brooklyn,  for  defendants. 

FABER,  J.  [1]  This  is  an  action  for  specific  performance.  Plain- 
tiff and  defendant  John  C.  Judge  entered  into  a  written  contract,  dated 
August  25,  1914,  for  the  sale  of  certain  fiUed-in  real  estate  at  Neponsit, 
L.  I.,  consisting  of  four  lots,  for  the  sum  of  $1,900,  to  be  paid  in  in- 
stallments. After  making  payments  pursuant  to  the  terms  of  such  con- 
tract for  about  one  year,  the  defendant  John  C.  Judge,  on  October  IS, 
1915,  with  the  consent  of  the  plaintiff,  assigned  the  same  to  the  defend- 
ant Helen  C.  Judge,  who  continued  to  make  the  payments  required  bv 
said  contract  down  to  about  June  1,  1917,  when  $1,054  had  been  paid. 
Then  she  refused  to  make  further  payments,  claiming  the  contract  was 
broken,  as  part  of  the  property  had  been  washed  away — 

"because  of  the  plaintiff's  willful  neglect  to  repair  the  bulkhead  surrounding 
said  land,  which  it  agreed  with  the  defendant  to  do,  so  as  to  preserve  said 
land  in  order  to  deliver  same  to  defendant,  and  it  agreed  to  keep  said  bulk- 
head in  good  repair.*' 

There  is  no  provision  in  the  written  contract  by  which  plaintiff 
agreed  to  anything  concerning  the  bulkhead,  but  defendants  claim  such 
an  agreement  was  made  orally  prior  to  the  execution  of  the  written 
contract. 

No  fraud  or  mistake  is  set  up  in  the  answers  of  the  defendants,  nor 
did  they  at  the  trial  claim  any  fraud  or  mistake,  and  the  written  con- 
tract being  complete  and  not  ambiguous,  defendants  cannot  modify 
or  contradict  said  written  contract  by  parol  evidence  (Thomas  v.  Scutt, 
127  N.  Y.  133,  27  N.  E.  961),  and  the  evidence  offered  by  defendants, 
under  the  pleading  of  the  defendant  Helen  C.  Judge,  that  plaintiff 
agreed  to  repair  the  bulkhead,  should  have  been  excluded.  But,  con- 
ceding that  it  was  properly  admitted,  plaintiff's  agents  deny  such  oral 
agreement,  and  the  defendants,  upon  whom  the  burden  rests,  have  not 
sustained  their  contention  as  to  such  oral  agreement,  especially  in  view 
of  the  fact  that  the  vendee  named  in  the  contract  is  a  lawyer,  and  is 
presumed  to  have  had  incorporated  in  the  contract  the  whole  of  the 
agreement  made  by  him  with  the  vendor. 

^SdFor  other  cases  see  same  topic  6  KEY -NUMB  BR  in  all  Key-Numbered  Digests  A  IndffCM 
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Aside  from  the  alleged  a^eetnent  as  to  repairing  the  bulkhead,  de- 
fendants claim  the  plaintiff  is  not  entitled  to  specifiic  performance  be- 
cause it  is  unable  to  "now  convey  the  land  which  it  contracted  to  sell, 
because  said  land  no  longer  exists/'  The  evidence  shows  that  two  of 
the  lots  in  question  are  immediately  adjacent  to  Jamaica  Bay,  and  that 
part  of  the  rear  of  such  lots  has  washed  away  into  the  bay,  and  that 
the  other  two  lots  remain  in  substantially  the  same  condition  as  when 
the  contract  of  sale  was  made.  The  washing  away  of  part  of  the  two 
lots  was  not  caused  by  any  fault  or  neglect  of  the  plaintiff. 

[2-4].  The  general  rule  is  that  the  vendee  in  a  contract  for  the  sate 
of  land  is  entitled  to  any  benefits  or  improvements  happening  to  the 
land  after  the  date  of  the  contract,  and  must  bear  any  losses  by  fire  or 
otherwise  which  occur  without  the  fault  of  the  vendor.  Clinton  v. 
Hope  Ins.  Co.,  45  N.  Y.  465.  In  the  case  of  a  contract  for  the  pur- 
chase and  sale  of  real  property,  as  in  this  cas^e,  the  vendor  is  deemed  in 
equity  to  be  the  trustee  for  the  vendee  of  the  title,  and  th^  vendee  is 
the  trustee  of  the  vendor  for  the  purchase  money,  and  that  the  interest 
of  the  vendee  is  real  estate,  and  in  the  case  of  her  death  descends  to  her 
heirs  and  is  devisable  as  real  estate.  The  interest  of  the  parties  in  the 
property  is  changed  by  the  contract  of  sale.  Hathaway  v.  Pa)me,  34 
N.  Y.  92,  103 ;  Williams  v.  Haddock,  145  N.  Y.  144,  150,  39  N.  E.  825. 
Judge  Gray,  writing  for  the  Court  of  Appeals  in  Sewell  v.  Underbill, 
197  N.  Y.  172,  90  N.  E.  432,  27  L.  R.  A.  (N.  S.)  233,  134  Am.  St.  Rep. 
863,  18  Ann.  Cas.  795,  says: 

*'I  am  nnable  to  find  tbat  the  authority  of  the  English  rule-has  been  shaken 
in  this  state  that  a  loss  by  fire,  or  other  accident,  not  due  to  the  fault  of 
the  vendor,  must  fall  upon  the  vendee,  wh^n  the  title  is  satisfactory,  and  the 
contract  is  therefore  capable  of  being  spedflcally  performed  by  the  vendor. 
See  Pomeroy's  Eq.  Jur.  vol.  6,  |  859.  While  at  law  the  legal  title  may  be  si^ld 
to  be  unafTected  by  the  contract,  a  court  of  equity  regards  that  which  1» 
agreed  to  be  done  as  actually  performed." 

Judge  Haight,  writing  for  the  same  court,  in  Goldman  v.  Rosenberg, 
116  N.  Y.  85,  22  N.  E.  260,  says: 

"It  will  be  observed  that,  under  the  authorities  to  whidi  we  have  referred, 
the  question  as  to  who  shall  sustain  the  loss  depends  largely  upon  the  de^ 
termination  of  the  question  of  ownership,  and  this  rule  is  expressly  recog- 
nized by  Pomeroy  in  his  work  on  Specific  Performance,  at  section  322,  cited 
by  the  respondent,  in  wtdch  he  states  that  'the  effect  of  events  occurring  after 
the  point  of  time  which  fixes  the  interest  of  the  parties  Is  whoUy  diilerent 
from  that  of  prior  events.  At  that  period,  although  the  contract  is  executory 
in  form  and  Is  treated  as  whoUy  executory  at  law,  the  equitable  beneficial 
estate  in  the  subject-matter  passes  to  the  purchaser,  and  he  becomes,  in  con- 
templation of  equity,  the  real  owner.  He,  therefore,  takes  the  benefit  of  ail 
subsequent  improvements,  increases,  gains,  rises  in  value  and  other  advan- 
tages happening  to  the  property.  On  the  other  hand,  the  subject-matter  is  at 
his  risk  and  he  must  bear  all  losses,  total  or  partial,  from  fire  or  other  acci- 
dental causes  or  from  trespassers  and  all  depreciations  in  value  and  other 
disadvantages,  res  periit  domini.  But  the  latter  proposition  is  subject  to 
the  most  important  modification,  namely,  that  the  loss  or  depreciation  does 
not  happen  from  the  neglect,  default  or  unwarrantable  delay  of  the  vendor 
in  carrying  out  the  contract' " 

In  the  case  at  bar  no  neglect,  default,  or  delay  was  caused  by  the 
plaintifi  vendor.    Assuming  that  the  defendants'  contention  is  correct 
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that  plaintiff  agreed,  and  I  do  not  so  find,  that  it  wouM  maintain  the 
bulkhead,  and  failed  to  do  so,  that  is  not  the  neglect,  default,  or  delay 
contemplated  by  the  rule  of  law  stated.  The  plaintiff  owed  no  duty  to 
the  defendants  to  guard  against  the  decay  caused  by  time  and  ordinary 
use.  Hellreigel  v.  Manning,  97  N.  Y.  56.  The  cases  cited  by  defend- 
ants* counsel  with  reference  to  dimensions  of  land  not  being  the  same 
as  contracted  for  have,  it  seems  to  me,  no  application  to  this  case.  It 
is  well  settled  that  where  a  contract  describes  the  property  to  be  sold 
as  containing  a  cerain  area  and  a  survey  shows  less,  the  vendee  can- 
not be  compelled  to  take  title  without  at  least  making  some  reduction 
in  the  purchase  price  (cases  cited  by  defendants'  counsel).  No  such 
condition  exists  in  the  case  at  bar.  Here  we  have  lots  laid  out  on  a 
map,  and  such  lots  have  the  same  dimensions  as  shown  on  the  map, 
but  do  not,  concededly,  contain  as  much  soil,  or  sand,  as  when  the  con- 
tract of  sale  was  made.  Had  they  contained  more  sand  or  soil,  surely 
the  defendants  would  not  complain. 

[5]  Defendants'  contention  that  the  annual  charge  of  $4  per  lot 
provided  for  in  the  contract  was  for  use  in  maintaining  the  bulkhead 
is  untenable.    Indeed,  the  contract  specifically  states  that — 

*'Sucb  charge  shall  be  payable  «  •  «  aad  devoted  to  the  maintenance 
of  the  roads,  paths,  parks,  beach,  sewers  and  such  other  public  purposes  as 
shall  from  time  to  time  be  determined  by  the  party  of  the  first  part.    •    •    •  " 

Judgment  for  the  plaintiff,  with  costs. 

(187  App.  Dlv.  447) 

BEATT  V.  BACON  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    May  2,  1919.) 

L  Action  ^=»25(2) — ^TjEGax  ob  Equitable — Breach  of  Contract. 

Complaint  based  on  contract  whereby,  in  consideration  of  plaintiff's  as- 
signor having  secured  for  defendants'  testator  a  share  of  stock  for  a 
specified  price,  testator  would  pay  assignor  one-third  of  net  profits  when 
the  same  might  be  received  by  him,  in  case  of  sale,  held  to  state  a  cause 
of  action  for  breach  of  contract,  cognizable  at  law,  and  not  in  equity ;  an 
obligation  to  sell  within  a  reasonable  time  being  implied. 

2.  Executors  and  Aj>kinistbatobs  ^=>49 — Contract  Riqhts — Passing  to  Ex- 

JfiCUTOBS, 

Under  contract  whereby,  in  consideration  of  plaintiff's  assignor  having 
secured  for  testator  a  share  of  stock  for  a  specified  price,  testator  would 
pay  to  assignor  one-third  of  net  profits  when  the  same  might  be  received 
by  him,  in  case  of  sale,  discretion  which  testator  had  as  to  whether  price 
which  could  be  obtained  for  the  share  was  fair  and  reasonable  did  not 
pass  to  his  executors. 

Laughlin,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Zerelda  W.  Beaty  against  Walter  R.  Bacon  and  another, 
as  executors,  etc.  From  an  order  transferring  the  case  from  the  Trial. 
Term  calendar  and  directing  its  trial  at  Special  Term,  plaintiff  appeals* 
Order  reversed,  and  case  transferred  to  Trial  Term  calendar  for  trial. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ.  

^=»For  other  caies  Bee  same  topic  &  KEY-NUMBBR  ia  all  Key-Numbered  Dlgeete  &  ladevqe . 
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Alexander  &  Green,  of  New  York  City  (Charles  W.  Pierson,  of 
New  York  City,  of  counsel,  and  Archibald  A.  Gulick,  of  New  York 
City,  on  the  brief),  for  appellant. 

Geller,  Rolston  &  Horan,  of  New  York  City  (George  S.  Mittendorf, 
of  New  York  City,  of  counsel,  and  Edward  H.  Blanc  aAd  Charles  An- 
gulo,  both  of  New  York  City,  on  the  brief),  for  respondents. 

DOWIrING,  J.  This  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract  in  writing  whereby,  in  consideration  of  T.  San- 
ford  Beaty  having  secured  for  Edward  R.  Bacon  one  share  in  the  Cuba 
Company  of  New  Jersey  for  the  price  of  $50,000,  covering  the  amount 
which  had  already  been  paid  thereon  and  was  still  to  be  paid,  Bacon 
agreed  to  pay  Beaty  one-third  of  the  net  profits  thereof  when  and  as 
the  same  might  be  received  by  him.  It  was  provided  that  the  net  profits 
were  to  be  ascertained  by  charging  the  full  cost  of  said  share,  incloding 
all  the  calls  paid  thereon,  with  interest  at  the  rate  of  5  per  centum  per 
annum ;  it  being  understood  and  agreed  that  said  share  was  the  abso- 
lute property  of  Bacon,  with  the  right  to  him  to  sell  or  dispose  of  the 
same  at  any  time  without  consulting  Beaty  or  receiving  his  consent; 
the  sole  interest  Beaty  had  being  stated  to  be  in  whatever  profits  might 
be  realized  on  the  basis  stated  in  case  of  the  sale  by  Bacon,  or  other- 
wise realized  by  him  thereon.  This  agreement  was  made  February  19, 
1901,  and  Bacon  died  December  14,  1915,  not  having  during  his  life- 
time sold  or  disposed  of  his  stock,  but  continuing  to  hold  the  same  until 
the  time  of  his  death,  whereupon  it  came  into  the  possession  and  con- 
trol of  the  defendants,  his  executors,  who  over  since  have  held  and  now 
iiold  the  same.  The  plaintiff  is  the  assignee  of  Beaty's  interest  in 
the  agreement. 

It  is  set  forth  in  the  complaint  that,  although  the  defendants  have 
had  a  reasonable  opportunity  to  sell  the  stock  for  at  least  the  sum  of 
$180,000,  they  have  refused  to  make  such  sale ;  that  prior  to  the  com- 
mencement of  the  action  the  dividends  received  on  said  stock  by  Bacon 
and  his  executors  amounted  to  $33,500;  that  if  said  stock  had  been 
sold  within  a  reasonable  time,  net  profits  would  have  been  realized 
to  the  extent  of  upwards  of  $123,000.  It  is  further  alleged  that  more 
than  a  reasonable  time  since  the  date  of  the  a^eement  has  dapsed 
within  which  said  stock  could  and  should  have  been  sold  for  the  sum 
of  $180,000,  but  that  Bacon  and  the  defendants  refused  to  sell  the 
same,  although  they  were  requested  so  to  do,  and  defendants  have  not 
sold  the  stock,  nor  attempted  to  sell  the  same,  nor  realized  the  net 
profits  from  the  transaction;  that  plaintiff  has  duly  demanded  from 
both  Bacon  and  the  defendants  that  the  net  profits  from  the  transac- 
tion be  realized  and  the  amount  due  plaintiff  thereon  be  paid. 

When  this  case  came  on  for  trial  at  Trial  Term,  the  defendants  mov- 
ed on  the  pleadings  to  transfer  the  case  to  the  equity  side  of  the  courts 
and  that  application  has  been  granted,  upon  the  ground  that  the  only 
remedy  to  which  the  plaintiff  was  entitled,  if  any,  was  in  equity,  and 
not  at  law, 

[1]  A  careful  inspection  of  the  complaint  leads  to  the  conclusion 
that  the  cause  of  action  set  forth  therein  is  one  for  a  breach  of  con- 


Digitized  by 


Google 


138  176  NBtW  TOBK  SUPPIiBMENT  (Sup.  Ct 

tract,  and  that  it  states  an  action  cognizable  at  law,  and  not  in  equity. 
Upon  the  facts  therein  set  forth  this  case  comes  within  the  rule  laid 
down  in  Simon  v.  Burgess,  146  App.  JDiv.  37, 130  N.  Y.  Supp.  642,  and 
Simon  v.  Etgen,  213  N.  Y.  589,  107  N.  E.  1066.  As  the  Court  of  Ap- 
peals said  in  the  latter  case,  construing  an  agreement  very  similar  to 
the  one  now  under  consideration,  there  is  an  implied  obligation  that 
the  defendant  would  sell  the  stock  in  question  within  such  a  reasona- 
ble time  as  the  circumstances  would  permit.  Any  other  construction  of 
the  contract  would  permit  Bacon  and  his  executors  to  alone  enjoy  the 
fruits  of  Beaty's  efforts,  which  resulted  in  securing  this  share  of  stock 
for  Bacon,  and  thus  Bacon  and  his  executors  would  reap  the  entire  ad- 
vantage of  the  transaction,  without  any  of  the  compensation  being  paid 
to  Beaty  which  Bacon  had  agreed  should  be  his.  The  complaint  alleg- 
es that  a  reasonable  time  has  elapsed  since  the  making  oi  the  agree- 
ment within  which  the  stock  could,  and  should,  have  been  sold  for 
$180,000.  The  dividends  received  upon  this  stock  by  Bacon  and  his 
executors  are  alleged  to  have  amounted  to  $33,500.  The  total  purchase 
price  of  the  stock,  including  the  amotmt  originally  paid  by  Bacon  and 
the  calls  to  which  he  was  liable,  did  not  exceed  $50,000.  It  is  appar- 
ent, therefore,  that  if  the  obligation  to  sell  within  a  reasonable  time  ex- 
isted as  to  Bacon,  and  such  reasonable  time  expired  before  Bacon's 
death,  during  which  interval  a  sale  could  have  been  made  as  alleged 
in  the  complaint  at  a  price  which  would  have  realized  a  net  profit  of 
$123,000,  the  plaintiffs  right  to  recover  is  one  for  the  breach  of  a 
contract  between  the  parties,  and  it  does  not  depend  upon  any  equi- 
<:able  cause  of  action. 

[2]  Furthermore,  under  the  doctrine  of  Jones  v.  Kent,  80  N.  Y. 
585,  the  discretion  which  Bacon  had  under  the  agreement  as  to  wheth- 
er or  not  the  price  which  could  be  obtained  for  the  share  of  stock  was 
a  fair  and  reasonable  one  did  not  pass  to  his  executors,  and,  when  Ba- 
con died  without  having  acted,  the  plaintiff's  cause  of  action  at  lai^  to 
recover  upon  the  facts  set  forth  in  this  complaint  became  complete. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  case  transferred  to  the  Trial  Term 
calendar  of  the  court  for  trial.     Order  filed. 

CLARKE,  P.  J.,  and  PAGE  and  MERRELL,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  I  am  of  opinion  that  the  plaintiff's 
cause  of  action  is  in  equity.  It  is  based  on  an  agreement  evidenced  by 
a  letter  written  by  the  defendant's  testator  to  the  plaintiff  on  the  19th 
day  of  February,  1901,  the  body  of  which  is  as  follows : 

*'In  consideration  of  your  having  secured  for  me  from  O.  M.  Young  one 
share  in  the  Cuba  Company  of  New  Jersey,  of  which  William  O.  Van  Home 
is  president,  for  the  price  of  fifty  thousand  dollars  ($50,000),  covering  the 
amount  which  has  already  been  paid  thereon,  and  is  to  be  paid,  1  hereby 
agree  to  pay  yon  one-third  (^)  of  the  net  profits  thereof,  when  and  as  ti«e 
-same  may  be  received  by  •  me. 

"Such  net  profits  are  to  be  ascertained  by  charging  the  full  cost  of  said 
share,  including  all  calls  paid  thereon,  w^th  interest  at  the  rate  of  5  per  cent 
per  annum ;  It  being  understood  and  agreed  that  this  share  Is  my  absolute 
property,  with  tiie  right  to  me  to  sell  or  dispose  of  the  same  at  any  time 
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wiUiont  consulting  with  you  or  receiving  consent  on  yonr  part;  the  sole  in- 
terest you  have  being  in  whatever  profits  that  may  be  realized  on  the  basis 
above  stated,  in  case  of  sale  by  me  or  otherwise  realized  by  me  thereon. 

"I  understand  tihat  there  has  thus  far  been  a  call  made  upon  such  share 
of  ten  thousand  dtAlars,  the  amount  of  which  I  have  this  day  paid. 

"Kindly  confirm  this  understanding  and  oblige. 

"Very  truly  yours,  E.  R.  Bacon." 

Under  this  contract  I  thinlc  tiie  plaintiff's  remedy  is  an  accounting, 
involving  a  sale  of  the  property  and  a  determination  of  the  net  profits, 
to  one-third  of  which  he  is  entitled  Jones  v.  Kent,  80  N.  Y.  585 ;  Wel- 
don  V.  Brown,  84  App.  Div.  482,  82  N.  Y.  Supp.  1051;  s.  c.  89  App. 
Div.  586,  85  N.  Y.  Supp.  599.  The  case  is  distinguishable  from  Simon 
V.  Etgen,  213  N.  Y.  589,  107  N.  E.  1066,  on  the  ground  that  there  the 
amount  to  which  the  plaintiff  was  entitled  was  expressly  limited,  in  any 
event,  to  $25,000,  and.  defendant  could  have  retained  title  without  sell- 
ing on  paying  that  amount,  and  on  that  theory  no  sale  or  accounting 
was  necessary,  and  as  defendant  had  parted  with  the  title  none  could 
be  decreed,  and  it  was  held  that  an  action  at  law  could  be  maintained 
to  recover  that  specific  amount,  on  allegations  and  proof  that  a  rea- 
sonable time  had  elapsed  within  which  the  defendant  might  have  sold 
the  property,  and  that  he  had  received  offers,  which  he  unreasonably 
rejected,  sufficiently  large  to  entitle  the  plaintiff  to  the  maximum 
amount,  and  was  distinguished  from  Jones  v.  Kent,  supra,  on  that  pre- 
cise ground  by  this  court  (Simon  v.  Burgess,  146  App.  Div.  37,  130  N. 
Y.  Supp.  642),  and  was  distinguished  by  the  Court  of  Appeals  from 
Lorillard  v.  Silver,  36  N.  Y.  578,  on  the  ground  that  the  evidence  of 
defendant's  bad  faith  and  failure  to  sell  within  a  reasonable  time  war- 
ranted a  finding  that  defendant  had  breached  the  contract  Any  dis- 
cretion the  testator  had  with  respect  to  the  time  within  which  a  nale 
should  be  made  ended  upon  his  death. 

I  am  therefore  of  the  opinion  that  the  order  is  right,  and  should  be 
affirmed,  with  costs. 


as?  App.  Div.  673) 

SCHWEMMER  v.  SUPRBMB  COUNCIL  OATHOMC  BBNBV.  IrEGION. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  2,  1919.) 

1.  BrrjTXTLATlONB  <es>14(3)— AlCENDMENT  OF  PlUBADIlVOa— E3imK>T. 

Where  Insured's  widow,  as  executor,  sued  benefit  association  upon  cer^ 
ti£k:ate  payable  to  her,  it  is  not  material  whether  the  record  is  accurate 
as  to  time  of  amending  the  complaint,  for  by  stipulating  that  the  action 
be  prosecuted  by  the  widow  individually,  with  certificate  payable  to  her 
then  in  evidence,  and  with  the  defenses  pleaded  that  it  was  payable  to  her, 
and  that  there  was  an  accord  and  satisfaction  of  such  payment,  the  com- 
plaint must  be  deemed  in  conformity  thereto,  and  an  objection  to  the  al* 
legation  in  the  complaint  tlmt  the  money  was  payable  to  the  family  or 
dependents  of  deceased,  not  made  before  the  decision,  was  without  merit, 
under  Laws  1916,  a  279,  §  93,  subd.  2. 

2.  Appeal  akd.Brbob  «=o170(1) — S^Opb  of  RsvnBW— Luotatioit  to  Points 

LmOATSD* 

In  an  action  on  a  benefit  certificate,  where  the  record  shows  that  the 
points  litigated  were  the  effect  of  the  payment  to  the  plaintiff  and  re» 
ceipts  given  by  her,  pleaded  as  an  accord  and  satisfaction,  and*  the  right 
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0^  defendant  to  withhold  the  amount  deducted,  under  a  requirem^t  of  the 
superintendent  of  insurance,  pursuant  to  Insurance  Law,  S  205,  the  appel- 
lant is  confined  to  those  points  on  appeaL 

3.  AccoBD  AND  Satisfaction  ^3»8<1),  26<1) — Insubanob  ^3>8Q1 — Sxttlemsnt 

OF  LiFB  Insubanob  Benefit  Olaiu— Subbendeb  of  Receipts  in  Fttll  Set* 

TLElfE  NT— PbESXJMPTION  . 

Where  a  beneficiary  surrendered  a  benefit  certificate  and  executed  re- 
ceipts in  full  settlement  of  any  claim  under  the  certificate,  the  presump- 
tion is  that  the  defendant  would  not  make  payment  without  surrender  of 
the  certificate  and  receipts,  and,  although  only  for  the  amount  of  tho    ' 
conceded  liability,  it  constituted  accord  and  satisfaction. 

4.  Accord  and  Satisfaction  «=»26(2>— Insurance  «5=9S01 — Settlement  un- 

der Life  Insurance  Benefit  Certificate— Evidence— Admissibujtt. 

Beneficiary's  surrender  of  life  benefit  certificate  and  receipts,  stating 
they  were  in  full  payment,  constituted  prima  facie  evidence  of  an  ac- 
cord and  satisfaction;  but  where  the  receipts  were  not  in  the  form  of 
releases  under  seal,  and  the  certificate  had  not  been  canceled,  the  plain- 
tiff beneficiary  was  at  liberty  to  meet  the  presumptions  with  testimony 
showing  a  promise  to  pay  the  balance  at  a  future  time,  which  the  defend- 
ant should  have  been  permitted  to  controvert. 

Appeal  from  Appellate  Term,  First  Department 

Action  by  Kunigunda  Schwemmer  against  the  Supreme  Council 
Catholic  Benevolent  Legion.  From  the  determination  of  the  Appel- 
late Term^  affirming  a  judgment  in  favor  of  plaintiff,  entered  on  trial 
of  issues  in  the  Municipal  Court,  before  the  court  without  a  jury,  de- 
fendant appeals.  Determination  of  Appellate  Term  and  judgment  of 
Municipal  Court  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE,  and 
MERRELL,  JJ. 

Edward  J.  Connolly,  of  Brooklyn,  for  appellant 
Andrew  C.  Linn,  of  Brooklyn,  for  respondent 

LAUGHLIN,  J.  This  is  an  action  to  recover  a  balance  claimed  to 
be  owing  by  the  defendant,  a  domestic  fraternal  beneficiary  order,  on 
a  beneficiary  certificate  which  it  issued  to  one  Lorenz  Schwemmer,  a 
member  of  the  order,  on  March  14,  1892.  The  membership  of  the 
defendant  was  divided  into  six  grades,  depending  on  the  amount  of 
their  benefit  certificates,  which  varied  and  were  classified  according  to 
the  periodical  contributions  in  the  form  of  assessment  which  the  mem- 
ber was  desirous  of  making.  The  decedent  was  a  third  grade  member, 
and  his  benefit  certificate  was  for  the  payment  "of  a  sum  of  money 
not  exceeding  two  thousand  dollars,  according  to  the  provisions  of  law 
governing  said  fund,"  which  amount  the  defendant  agreed  to  pay  out 
of  its  benefit  fund  to  the  plaintiff  in  this  action,  who  was  his  wife  and 
was  so  designated  in  the  certificate,  upon  his  death,  if  he  should  then 
be  a  member  in  good  standing,  provided  he  should  not  substitute  an- 
other beneficiary,  or  reduce  the  amount  of  the  benefit  imder  the  rules 
governing  disability  benefits.  The  member  died  on  th^  14th  day  of 
April,  1917,  in  good  standing  in  the  order,  and  without  having  reduced 
the  amount  of  Sie  benefit  under  the  rules  governing  disability  benefits, 
and  without  having  substituted  another  beneficiary. 

Section  8,  chapter  1,  of  the  laws  of  the  defendant,  removes  any  doubt 

•  ■        - ■  ■      -      ^_!_  ■  .  ■  .^ 
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that  Height  exist,  on  account  of  the  phraseology  of  the  certificate,  with 
respect  to  the  amount  to  be  paid;  for  it  is  Sierein  provided  that  the 
sum  of  $2»(XX)  shall  be  paid  on  the  death  of  any  third  grade  member. 
On  the  22d  day  of  May,  1917,  the  widow  surrendered  the  benefit  cer- 
tificate to  the  local  council,  to  which  her  husband  belonged,  and  re- 
ceived a  check  from  the  defendant  for  $1,490.96,  on  the  face  of  which 
it  was  recited  to  be  in  full  settlement  of  the  benefit  certificate,  and  she 
indorsed  and  collected  it;  and  under  that  date  she  signed  and  deliv- 
ered to  defendant  a  receipt  for  the  payment  of  the  money,  in  which 
it  was  recited  that  it  was  in  full  payment  of  her  claim  imder  the  cer- 
tificate which  she  surrendered,  and  she  also  signed  a  receipt,  contain- 
ing a  like  recital^  indorsed  on  the  surrendered  certificate,  under  date 
of  June  1,  1917.  On  July  17th  thereafter  she  brought  this  action,  as 
executrix  of  her  husband's  estate,  alleging  that  the  defendant  agreed  to 
pay,  upon  his  death,  to  his  family  or  dependents,  the  sum  of  $2,000, 
and  that  it  illegally  and  wrongfully  and  fraudulent^  deducted  $510 
therefrom,  for  which  amount  judgment  was  demanded.  The  record 
shows  that  at  the  commencement  of  the  trial  the  title  of  the  action  was 
amended  by  consent  on  a  stipulation,  so  as  to  show  that  the  action  was 
brought  by  the  widow,  individually. 

[1,  2]  Counsel  for  the  appellant  states  in  his  points  that  the  stipu- 
lation and  consent  were  given  after  the  submission,  but  before  the  de- 
cision of  the  case ;  and  as  tending  to  sustain  that  view  he  draws  at- 
tention to  the  fact  that  at  the  close  of  the  evidence  he  moved  to  dis- 
miss on  the  ground,  among  others,  that  the  plaintiff  as  executrix,  had 
no  interest  in  the  certificate.  But  it  is  not  material  whether  the  record 
is  accurate  as  to  the  time  of  the  amendment,  for  by  stipulating  and  con- 
senting that  the  action  be  prosecuted  by  the  widow  individually,  with 
the  certificate  payable  to  her  then  in  evidence,  and  with  the  defenses 
pleaded  tiiat  it  was  payable  to  her,  and  that  there  was  an  accord  and 
satisfaction  by  the  payment  so  made,  the  complaint  must  be  deemed 
amended  in  conformity  thereto,  and  therefore  the  appellant's  conten- 
tion now,  which  was  not  made  before  the  decision,  that  the  allegations 
of  the  complaint  arc  that  the  money  was  payable  to  the  family  or  de- 
pendents, is  without  merit.  See  section  93,  subd.  2,  c.  279,  Laws  1915. 
The  record  shows  that  the  points  litigated  on  the  trial  were  the  effect  of 
the  payment  to  the  plaintiff  and  the  receipts  given  by  her,  pleaded  as  an 
accord  and  satisfaction,  and  the  ris:ht  of  the  defendant  to  withhold  the 
amount  deducted.  The,  appellant  must  tKeref  ore  be  confined  to  those 
points  on  the  appeal.  • 

It  appears  that  the  defendant  conceded  its  liability  on  the  certificate 
to  the  extent  of  the  pa3rment  tnade,  and  claimed  the  right  to  make  the 
deduction  by  virtue  of  a  change  made  in  its  laws  as  of  the  1st  day 
of  September,  1904,  and  under  the  requirements  of  the  state  superin- 
tendent of  insurance  made  pursuant  to  section  205  of  the  Insurance 
Law  (ConsoL  Laws,  c.  28).  Long  prior  to  1904  it  was  found  that  the 
rates  of  assessments  payable  by  members  were  insufficient  to  enable 
the  defendant  to  meet  its  obligations  under  the  benefit  certificates,  and 
it  undertook  to  avert  financial  disaster  by  increasing  the  rates. 
.    In  the  decedent's  application  for  membership  he  promised  and  agreed 
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to  make  punctual  pa3mients  of  all  dues  and  assessments  for  which  he 
might  become  liable,  "and  to  conform  in  all  respects  to  the  laws,  rules, 
and  usages  now  in  force  or  which  may  hereafter  be  adopted  by  the 
Supreme  Council  Catholic  Benevolent  Legion,"  The  application  was 
expressly  made  a  part  of  the  contract  evidenced  by  the  benefit  certifi- 
cate, and  said  certificate  was  also  expressly  conditioned  that  the  mem- 
bers should  strictly  comply  with  the  laws,  rules,  and  regulations  of 
the  Legion.  By  section  1  of  article  XIII  of  the  defendant's  constitu- 
tion, the  constitution  and  laws  were  subject  to  amendment,  to  be  made 
as  therein  provided,  and  by  section  3  of  said  article  any  amendment 
superseded  any  then  existing  provision.  In  May,  1905,  tiie  defendant 
adopted  a  new  rating,  based  on  its  experience  with  the  mortality  of  its 
membership  down  to  that  time.  That  rerating  was  made  retroactive, 
taking  effect  September  1,  1904.  The  decedent  at  that  time  was  37 
years  of  age,  and  thereafter  he  paid  assessments,  so  far  as  appears, 
without  protest,  and  the  same  were  accepted  and  retained  by  defendant, 
according  to  the  new  and  higher  rate,  applicable,  not  to  his  age  when 
he  joined  the  order,  but  to  his  age  at  the  time  this  change  in  the  law 
was  put  into  effect,  viz.  $1.80  every  two  weeks.  In  other  words,  on 
and  after  September  I,  1904,  he  paid  precisely  the  same  rate  of  assess- 
ments as  a  new  member  of  his  age  joining  at  or  after  that  time.  Sec- 
tion 3  of  chapter  1  of  the  laws  of  the  defendant,  as  revised  at  that 
time,  contained  provisions  by  which  existing  members  on  September 
1,  1904,  might  continue  their  membership,  paying  only  the  new  rate  of 
assessments,  based  on  their  respective  ages  at  the  times  of  their  admis- 
sion to  membership.  The  scheme  provided  for  in  that  regard  was  that 
the  member  should  make  a  written  application  for  such  privilege,  and 
pay  into  the  benefit  fund  the  amount  of  his  reserve  under  his  certifi- 
cate, as  required  by  section  5  of  said  chapter  as  revised  at  the  same 
time,  or  agree  in  writing  that  the  amount  of  said  reserve  was  to  be 
charged  against  his  certificate,  and  to  be  deducted  in  any  settlement 
with  him  or  his  beneficiaries,  and  agree  to  pay,  with  and  in  addition  to 
his  assessments,  interest  at  the  rate  of  4  per  cent,  upon  the  amount  of 
said  reserve.  Such  privilege  was  to  become  effective  when  the  applica- 
tion therefor  was  approved  by  the  Supreme  Secretary,  as  therein  pro- 
vided. 

As  I  understand  the  record,  the  decedent  did  not  apply  for  that  privr 
liege,  but,  as  already  stated^  thereafter  paid  assessments  according  to 
the  new  increased  rates,  based  on  his  age-  at  the  time  the  change  took 
effect,  in  accordance  with  the  general  provisions  of  said  section  3,  ap- 
plicable to  ail  members,  excepting  those  old  members  who  applied  for 
and  obtained  the  privilege  to  which  reference  has  been  made.  Said 
section  5  of  chapter  1  provides  as  follows : 

"A  reserve  fund  shall  be  accumulated  and  maintained  upoti  the  following 
basis,  viz.:  For  each  cerUficate  in  force  on  September  1,  1904,  the  net  select 
and  ultimate  reserve  thereon  by  the  Oatholic  Benevolent  Legion's  Experience 
Table  and  interest  at  4  per  cent  per  annum.  Such  reserve  shall  be  sufBdent 
by  the  aforesaid  standards,  together  with  the  ultimate  net  premiums,  fixed  by 
the  ages  on  September  1,  ld04»  for  members  on  that  date,  if  under  age  70, 
and  by  age  70  if  70  or  over,  and  fixed  by  ages  last  biithday  upon  admissions 
for  members  after  September  1,  1904,  to  keep  these  rates  level  throughout  life. 
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and  to  aware  the  pttym^sot  of  All  beiieflts,  Elach  menbei'  must  zAalntain  to 
his  credit  a  net  balance  at  least  equal  to  the  reserve  upon  his  certificate;  any 
deficiency  shall  be  a  lien  upon  a  member's  insurance,  accumulating  at  4  per 
cent  interest,  compound^  annually,  until  the  same  is  made  ^ood/* 

It  appears  that  the  defendant  took  no  other  action  with  respect  to 
requiring  those  who  were  members  on  or  before*  September  1,  1904, 
atid  continued  members  thereafter  paying  assessments  based  on  their 
respective  ages  at  the  time  this  change  in  the  law  took  effect,  as  did 
the  decedent,  to  pay  in  or  otherwise  to  make  up  the  i^eserve  applicable 
to  their  certificates,  on  the  theory  or  claim  that  said  section  5,  as  thus 
amended,  was  applicable  to  them  and  required  that  they  make  up  a 
back  reserve  applicable  to  their  certificates,  or  that  such  a  reserve  was 
chargeable  to  their  Certificates,  until  February  1,  1917;  and  it  also  ap- 
pears that  until  the  1st  day  of  February,  1917,  the  defendant  paid  deadi 
claims  on  benefit  certificates  of  those  who  were  members  on  and  prior 
to  September  1,  1904,  and  continued  to  pay  assessments  on  the  same 
basis  as  did  the  decedent;  without  any  deduction  for  the  reserve  fund, 
and  without  in  any  manner  enforcing  the  provisions  of  said  section  5 
as  against  them  or  their  beneficiary  certificates. 

It  was  conceded  that  general  information  was  conrniunicated  by  the 
defendant  and  its  officers  to  the  members  by  a  periodical  known  as 
"The  Supreme  Council  Catholic  Benevolent  Legion  Monthly  Bulletin." 
The  issue  thereof  of  February  1,  1917,  which  was  prior  to  the  death 
of  the  decedent,  was  introduced  in  evidence.  It  contained  a  resolution, 
adopted  by  the  Supreme  Council  of  the  defendant,  authorizing  and  di- 
recting the  general  officers  of  the  defendant  to  put  into  effect  for  the 
first  time  the  provisions  of  said  section  5  as  agamst  old  members  who 
had  paid  on  the  same  basis  as  new  members.  It  does  not  appear  how 
the  amount  of  reserve  required  for  a  particular  certificate  or  class  of 
members  is  ascertainable  of  was  ascertained,  and  therefore  it  cannot 
be  determined  from  this  record  whether  the  amount  of  reserve  subse- 
quently claimed  by  the  defendant  for  the  beneficiary  certificate  in  ques- 
tion was  or  was  not  affected  by  the  payment  of  such  certificates  during 
nearly  13  years  without  deducting  anything  for  the  reserve  fund.  It 
is  claimed,  however,  that  the  old  members,  who-  after  September  1, 
1904,  paid  on  the  same  basis  as  the  new  members,  were  discriminated 
against  to  their  prejudice  from  the  fact  that  at  this  same  time,  when 
such  old  members  were  required  to  make  up  the  reserve  with  respect 
to  their  certificates  or  to  have  it  become  a  lien  and  charge  against  thek* 
certificates,  the  Supreme  Council  of  the  defendant  adopted  a  resolu- 
tion setting  aside  from  the'g^eneral  funds  of  the  Legion  sufficient  to 
cover  the  required  reserves  on  certifircates  issued  since  September  I, 
1904. 

That  action  was  doubtless  taken,  as  will  be  seen  presently,  on  the 
theory  that  the  payments  made  by  the  members  who  joined  since  Sep*- 
tember  1/1904,  more  than  covered  their  res^ctive  proportions  of  the 
reserve  which  had  been  accumulated  ib  the  general  fund  from  which, 
by  this  resolution/ it  was  to  be  taken ;  btit,  if  so,  ^e  respondent  claims 
that  the  same  wiis^true  with  respect  to  the  psymeslts  miide  by'the  old 
chembetB  jatthe  rates  applicable  to  tlieir'  advqiioed  ages^  aiid  their  vv- 
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s^ective  shares  of  the  reserve  fund  should  likewise  have  been  apprbpri- 
ated  from  the  general  fund,  and,  if  insufficient  for  that  purpose,  that 
the  deficiency  should  have  been  met  or  obviated  in  some  manner  that 
would  have  operated  aliKC  upon  the  new  members  and  the  old  mem- 
bers who  had  paid  on  the  same  basis,  for  it  is  claimed  that  having  so 
paid,  they  were  in  precisely  the  same  position  with  respect  to  the  new 
members  as  if  they  had  surrendered  their  old  memberships  and  certifi- 
cates and  joined  anew,  because  from  September  1,  1904,  they  paid  the 
same  amount  for  assessments  as  did  those  of  the  same  age  and  class 
who  joined  subsequently. 

It  is  claimed  that  in  those  circumstances  their  assessments  tended  in 
precisely  the  same  proportions  to  increase  or  create  a  surplus  in  the 
general  fund,  and  the  new  members  could  have  no  greater  interest  in 
the  general  fund  than  such  old  members.  The  front  page  of  that  issue 
of  the  bulletin  contained  a  communication  from  the  president  of  the 
defendant  to  the  members  of  the  Legion  with  respect  to  the  reserve  re- 
quired to  be  maintained  by  the  members,  and  in  it  he  reviewed  the 
history  of  the  movement  to  create  the  reserve  and  of  the  action  of 
the  defendant  and  of  the  state  superintendent  of  insurance  with  re- 
spect thereto.  He  therein  states  that  after  said  revision,  which  took 
eflfect  September  1,  1904,  many  of  the  former  members  who  were  in 
the  best  of  health  dropped  out,  and  "the  death  rate  at  once  increased 
among  the  poor  risks  remaining,"  and  that  those  who  remained,  "on 
account  of  their  heavy  death  rates,  have  not  maintained  their  proper 
reserve;  in  other  words  they  have  not  paid  into  the  I^egion  enough 
money  to  pay  their  death  claims  and  create  the  reserve  fund  the  law 
requires,"  and  that  the  deficiency  under  the  laws  of  the  L^ion  and 
the  instructions  of  the  insurance  department  "must  now  be  charged 
against  the  certificates  of  such  members."  He  then  added  that  he  took 
great  delight  in  announcing — and  this  is  printed  in  large  type  and 
italicized — ^that  all  members  who  had  joined  since  September,  1904, 
"have  not  only  paid  their  full  death  claims,  but  have  created  a  sum 
more  than  sufficient  to  maintain  the  reserve  on  their  certificates,  which 
will  be  duly  credited  to  their  individual  accounts."  He  concluded  by 
stating  that  the  tables  of  rates  adopted  in  1904  "are  therefore  ample 
for  all  the  members  who  have  joined  since  that  date^  and  no  charge  is 
made  against  these  members'  certificates,"  and  that  said  tables  of  rates 
afforded  ample  protection  for  all  members  thereafter  joining*  On  said 
-1st  day  of  February,  1917,  defendant  prepared  a  list  of  reserve  de- 
ficiency liens  against  the  certificates  of  members  admitted  prior  to  Sep- 
tember 1,  1904,  who  had  retnained  in  the  order  aod  had  paid  assess- 
jments  at  the  increased  rates  according  to  their  respective  ages  on  said 
date ;  such  reserve  deficiency  liens  were  prepared  on  the  theory  that  said 
section. 5  was  applicable  to  such  certificatfesl  The  list  to  prepared 
showed  a  deficiency  of  $505,  with  interest  from  February  1>  1917,  at 
4  per  cent  per  annum,  against  the  certificate  in  qttestion,  which  is  the 
.amount  the  defendant  withheld. 

The  plaintiff  claims  that  if,  as  so  stated  by  tbedeifendaot's  president, 
.the  amounts  paid  by  the  new  members:  were  more  than  sufficient  to 
mamtain  the  reserve  required,  :thre  sam6  must  have  been  true  as  to  the 
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old  members  w1k>  paid  on  the  same  basis,  and  that,  therefor^,  the  de- 
ficiency assessments  becalne,  as  between  the  old  members  and  those 
subsequently  admitted,  penalties,  for  which  there  is  no  authority.  This 
was  not  shown  to  be  deductions  irom  their  certificates  on  the  theory 
that  they  were  not  as  good  risks  as  those  subsequently  joining,  for  it 
does  not  appear  that  fiiere  was  any  medical  examination  of  the  old 
members,  or  that  any  was  required ;  all  old  members,  who  did  not  ap- 
ply for  and  obtain  the  privilege,  under  said  section  3,  of  paying  accord- 
ing to  their  resp«ctive  ages  when  they  joined,  provided  section  5  ap- 
plied to  them,  werje  placwl  in  the  same  category  with  respect  to  the  re* 
serve  deficiency  liens,  and  we  cannot  infer  that  they  were  all  poorer 
risks  than  those  sulwequently  admitted.  The  evidence  indicates  that 
the  action  taken  by  the  defendant,  which  it  is  claimed  constitutes  an 
unauthorized  discrimination  (see  Knights  of  Pythias  v.  Mims,  241  U. 
S.  574,  36  Sup.  Ct  702,  60  L.  Ed.  1179),  was  taken  on  the  theory  that 
the  old  members  were,  on  September  1,  1904,  indebted  to  the  defend- 
ant, owing  to  the  fact  that  the  assessments  theretofore  paid  by  them, 
which  were  all  that  had  been  exacts  of  them,  were  insufficient  to  main- 
tain a  proper  reserve  to  enable  the  defendant  to  meet  its  accruing  pb- 
ligaticMXs  under  its  outstanding  certificatea ;  and  the  evidence  also  indi- 
cates, but  not  conclusively,  that  the  reserve  which  has  been  declared 
liens  upon  and  charged  against  the  certificates  has  been  to  some  ex- 
tent augmented  on  tl^  theory  that  there  was  thereafter  a  greater  death 
rate  among  the  old  than  among  the  new  members. 

The  point  as  to  whether  the  defendant  icould  lawfully  increase  the 
rates  of  assessments,  as  again^  the  members  who  had  joined  before,  is 
not  presented  for  decision,  because  the  decedent  acquiesced  in  the  ac- 
tion taken  in  that  regard  and  paid  all  assessments  in  accordance  there- 
with, and  therefore  no  opinion  is  expressed  as  to  the  validity  of  the 
actk>n  of  the  defendant  in  increasing  the  rates  of  old  members;  but 
it  may  be  observed  that  the  authorities  in  this  jurisdiction,  where  the 
defendant  was  incorporated,  auad  which  are  therefor-q  decisive  on  the 
point  (Royal  Arcanum  v.  Green,  237  U.  S.  531,  35  Sup.  Ct.  724,  59 
L.  Ed.  1089,  L.  R.  A.  1916A,  771 ;  Greene  v.  Royal  Arcanum,  206  N. 
Y.  591,  100  N.  E.  411),  appear  to  be  opposed  to  the  existence  of  such 
power  (Wright  v.  Knights  of  Maccabees,  196  N.  Y.  391,  89  N.  E.  1078, 
31  L.  R.  A,  [N.  S-j  423,  134  Am.  St  Rep.  838;  Ayers  v.  Order  of 
United  Workmen,  188  N..  Y.  280,  80  N.  E.  1020;  Stewart  v.  Thor- 
bum,  171  App.  Div.  258,  157  N.  Y.  Supp.  242:  Weber  v.  Supreme 
Tent  of  K.  of  M.,  172  N.  Y.  490,  65  N.  E.  258,  92  Am.  St.  Rep.  753) ; 
although  in  other  jurisdictions  it  has  been  held  that  this  may  be  done 
(Reynolds;  v.  Supteme  Council,  Royal  Arcanum,  192  Mass.  150,  78  N. 
E.  129,  7  JL.  R.  A.  [N.  S.]  1154,  7  Ann.  Cas.  776;  Knights  of  Pythias 
v.  Mims,  241  U.  S.  574,  36  Sup.  Ct.  702,  60  L.  Ed.  1179;  Knights 
of  Pythiaft*  V.  Smyth,'245  U.  S.  594.  38  Sup.  Ct.  210,  62  L.  Ed.  492). 

But  whether  the  tfflfect  of  the  decedent's  continuing  as  a  member,  in 
th^  ipjanti^er  stated,  was,  to  give  him  the  same  rights  as  if  he  had  joined 
the  order  de  novo,  on  the  theory  tha,t  a  medical  examination,  if  re-, 
quired,  was  in  effect  waived,  on  September  1,  1904,  or  whether  he 
should  thereby  be  deemed  to  have  acquiesced  in  and  consented  to  a 
176N.Y.&— 10 
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reserve  deficiency  charge  against  his  certificate,  and  whether  the  charge 
made  was  warranted,  should  not  be  decided  without  evidence  clearly 
presenting  the  basis  and  theory  upon  which  such  alleged  discrimination 
between  old  and  new  members  was  made,  and  up<m  which  such  charges 
and  liens  were  determined  and  computed.  If  it  were  necessary  now 
to  decide  the  merits  of  the  defense  wherebjr  the  defendant  attempts 
to  justify  the  deduction  made  from  the  certificate,  it  is  very  doubtful 
whether  the  record  would  be  sufficient  for  that  purpose. 

[3]  The  defendant,  however,  makes  another  point  upon  which  I 
think  there  should  be  a  reversal.  The  fair  inference  presumptively  is, 
from  the  surrender  of  the  certificate  by  the  plaintiff  and  the  execution 
of  the  receipts  by  her  to  the  effect  that  she  accepted  the  payment  made 
in  full  settlement  and  pa3mient  of  any  claim  she  had  under  the  certifi- 
cate, that  the  defendant  would  not  make  the  pasmient  unless  she  so 
surrendered  the  certificate  and  executed  the  receipts,  and  if  the  pay- 
ment was  made  under  those  circumstances,  although  it  was  only  of  the 
amount  for  which  the  defendant  conceded  its  liability,  it  constituted  an 
accord  and  satisfaction.  Simons  v.  American  Legion  of  Honor,  178 
N.  Y.  263,  70  N.  E.  776. 

[4]  Counsel  for  the  plaintiff  apparently  appreciated  this  in  pleading 
that  the  deduction  was  illegally,  wrongfully,  and  fraudulently  made, 
and  by  showing  by  his  client  that  she  was  informed  by  the  officers  of 
the  local  lodge,  with  whom  the  settlement  was  made,  at  the  time  of 
the  settlement,  that  as  soon  as  the  lodge  became  financially  able  the 
balance  would  be  paid,  and  that  for  the  time  being  they  needed  the 
money  for  the  war,  and  she  also  testified  that  "they  gave  me  something 
how  much  I  will  get  yet";  but  there  is  no  further  evidence  with  re^ 
spect  to  the  "something"  to  which  she  referred.  The  learned  trial  court 
was  evidently  of  opinion  that  the  evidence  was  immaterial,  for  evidence 
offered  by  the  defendant  to  contradict  the  plaintiff's  testimony  on  this 
point  was  excluded,  and  it  duly  excepted.  The  slirrender  of  the  cer- 
tificate and  the  receipts  constituted  prima  facie  evidence  of  an  accord 
and  satisfaction,  within  Simons  v.  American  Legion  of  Honor,  supra ; 
but  inasmuch  as  the  receipts  were  not  in  the  form  of  releases  under 
seal,  and  the  certificate  had  not  been  canceled,  the  plaintiff  was  at  lib- 
erty to  meet  the  presumption  as  she  did.  Her  testimony  was  there- 
fore material,  and  the  defendant  should  have  been  permitted  to  Have 
controverted  it.  Komp  v.  Raymond,  175  N.  Y.  102,  67  N.  E.  115  atid 
Simons  v.  Am.  Legion  of  Honor,  supra.  If  the  defendant's  evidence 
on  that  point  had  been  received,  it  might  have  presented  a  question  of 
fact  as  to  whether  the  plaintiff  surrendered  the  certificate,  executed 
the  receipts,  and  accepted  the  payment  unconditipnally,  or  whether  she 
was  given  to  understand  that  it  was  only  a  partial  payment,  wctd  that 
the  balance  would  be  paid  later  on.  ' 

It  follows,  therefore,  that  the  determination  of  the  Appellate  Teri» 
and  the  judgment  of  tiie  Municipal  Court  should  be  reversed;  and  a 
new  trial  granted,  with  costs  to  appellant  in  all  Courts  to  abide  flii? 
event. .  Order  filed.    All  concur.  •      .       .        '. 
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KOBHN  et  aL  v.  PUBLIC  SERVICE  COMMISSION,  SECOND  DIST.,  et  al. 
DREWES  et  al.  v.  SAME.    VILLAGE  OF  LA  SALLE  et  al.  ▼.  SAME. 

(Supreme  Oonrt,  Special  Term,  Albany  County.    April,  1919.) 

1.  Statwibb  ^s»ie2 — Spbcxai.  Statotks—IIspiai:.  bt  Gsnebai.  STATUTsa— Im- 

plication. . 

A  special  etatute  for  a  particular  case  applicable  to  a  particular  locality 
is  not  repealed  by  a  general  statute,  unless  the  legislatiye  intention  tc 
repeal  or  alter  the  special  law  Is  manifest,  although  its  terms,  if  strictly 
construed  would,  but  for  the  special  law,  include  the  case  or  cases  provid- 
ed by  it 

2.  Street    Railxoaos   <C3»24(1) — Cobbbnt   to    Constbuction— Road    Built 

Wholly  ow  Pbivate  Pbopeety  and  Ceoss  Streets. 

A  railroad  built  wholly  upon  private  property  and  the  cross  streets,  and 
engaged  in  interurban  traffic,  is  not  within  the  contemplation  of  the  term 
"street  railroad"  as  used  in  Oonst.  art  8.  §  18,  providing  for  oonaent  by 
local  .authorities  to  construction. 

[Ed.  Not& — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Street  Railroad.] 

3.  OaBUEBS  es»12(9>--IUOirLATION  OF  iNTKBUaBAN  RAILBOAD  FaBES— FOWEB 

OF  Cities. 

Although  Supreme  Court  orders  were  obtained  under  Kailroad  Law,  | 
21,  tn  respect  to  tiie  construction  of  a  hii^  speed  line  <&i  private  property 
crossing  public  streets,  as  well  as  consents  from  the  local  authorities  un- 
der section  171,  the  fixing  of  interurban  fares  by  franchise  agreement  is 
not  germane  to  the  public  purpose  of  the  existence  of  the  city  government, 
and  Is  contrary  to  public  policy,  and  infringes  upon  the  state  legislative 
powers,  and  is  not  warranted  by  Const  art  3, 1 18. 

4.  Cabbiers  ^=»12(9)-^lNTBAfirrATE  Fares — ^PtrBLic  Sebvicb  Commission — Con- 

TBACTB  WITH  CXTT. 

When  the  state  or  nation  has  power  to  regulate  and  control  a  matter 
of  law,  until  it  acts  parties  are  at  liberty  to  contract  with  reference 
thereto;  but  when  it  does  act  the  statute  absolutely  controls,  and  the 
Public  Service  Commissions  Law  of  1910  assumed  to  control  interurban 
railroad  rates,  and  agreements  fixing  sudi  interurban  rates  do  not  prevent 
the  commission  ttom  adjusting  rates. 

6.  Cabriexs  ^B»l2(9) — ^Intbabtate  Intebubban  Rates — Contbactb. 

A  grant  to  municipality  of  a  state's  authority  to  regulate  interurban 
rates  cannot  be  assumed  or  presumed,  but  requires  specific  authority,  and 
in  the  absence  of  such  authority  the  power  of  the  state  to  regulate  in- 
terstate interurban  rates  cannot  be  restricted  by  contracts  between  the 
dty  and  the  railroad  company. 

6.  Cabbibbb    «=»12(9) — Intebubban    Rates— Pubuo    Sebviob    OoiOfiBSiONs' 

liAW-^rCOiNTBAOTS  WITH  LO€AI<  AtJTH6I|tTIB& 

If  Public  Service  Commissions  Law  and  Railroad  Law  of  1910  did  not 
interfere  with  existing  contracts,  but  looked  only  to  future  agreements 
between  railroad  company  and  municipal  authorities,  made  pursuant  to 
those  statutes,  fixing  Interurban  rates,  based  upon  report  of  revision  com- 
mittee, as  authorlEed  by  Const.,  art  8,  f  3,  are  presmned  made  with  knowl- 
edge of  and  subject  to  all  the  provisions  of  these  acts, 

7.  CABBiXBB  ^BOl2(9) — BiOKB— KUN^dlPAL  FBANCHIBB. 

While  a  municipality,  even  if  it  has  overstepped  the  purview  of  the  con- 
stitutional provision  in  assuming  to  fix  Interurban  rates,  may  bind  the 
railroad  by  estoppel  after  the  latter  has  obtained  the  benefits  of  the  con- 
sent, it  cannot  bind  the  state  by  a  20-year  provision  in  the  consent,  pro- 
viding for  modification  of  fares. by  public  authority  only  after  the  expira- 
tioD  of  that  period. 

^s»For  other  caies  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  IndezeH 

Digitized  by  VjOOQIC 


148  r76  NEW  tOBK  StTPi'LSlfBKV  (SUp.Gt 

S.  Gabbiebs  «=s>12(0)^-^Fixing  of  Intbastate  Intkbubbait  Ra«e»— KxmioiFAX^ 
Consents — Pbesebving  Public  Utimties. 

Although  a  railroad  company  may  be  est<^)ped  by  mimlcipal  consents 
from  Increasing  intrastate  Interurban  fares,  the  Public  Service  Commis- 
sion is  not  prevented  thereby  from  exercising  authority  "upon  its  own 
motion,"  under  Public  Service  Commissions  Law,  $  49,  where  creditors, 
stock  and  bond  holders,  and  the  publlo  generally  are  interested  in  avoid- 
ing the  destruction  of  the  public  utility,  sli\pe  the  police  power  of  the  state 
must  have  been  reserved ;  there  being  bo  clear  constitutional  or  statutory 
provisions  to  the  contrary. 

Application  by  Fred  C.  Koehn,  individually  and  as  Mayor  of  the 
City  of  Tonawanda,  and  the  City  of  Tonawanda,  and  application  by 
Carl  F.  Drewes,  individually  and  as  Mayor  of  the  City  of  North 
Tonawanda,  and  the  City  of  North  Tonawanda,  and  application  by  the 
Village  of  La  Salle  and  John  J.  Russ,  individually,  for  writs  of  pro- 
hibition against  the  Pubhc  Service  Commission  of  the  S'tate  of  New 
York  for  the  Second  District,  and  the  International  Railway  Company 
to  prevent  the  Public  Service  Commission  from  continuing  an  investi- 
gation as  to  the  reasonableness  of  interurban  fares  set  forth  in  a  new 
tariff  filed  by  said  Railway  Company.  Motions  for  alternative  writs 
of  prohibition  denied. 

Roland  Baxter,  of  Tonawanda,  for  City  of  Tonawanda. 

James  P.  Lindsay,  of  North  Tonawanda,  for  City  of  North  Tona- 
wanda. 

George  M.  Tuttle,  of  Niagara  Falls,  for  Village  of  La  Salle. 

Ledyard  P.  Hale,  of  Albany,  for  Public  Service  Commission. 

Cohn,  Chormann  &  Franchot,  of  Niagara  Falls  (Morris  Cohn,  Jr., 
and  Edward  E.  Franchot,  both  of  Niagara  Falls,  of  counsel),  for  In- 
ternational Ry.  Co. 

HINMAN,  J.  These  proceedings  arise  upon  an  order  to  show 
^ause  why  alternative  writs  of  prohibition  should  not  issue  prohibit- 
ing the  PubUc  Service  Commisson  for  the  Second  District  from  con- 
tinuing an  investigation  upon  which  it  has  entered,  as  to  the  reason- 
ableness of  the  interurban  fares  set  forth  in  a  new  tariff  filed  by  the 
International  Railway  Company. 

This  company  includes  urban  lines  in  the  cities  of  Buffalo,  Lock- 
port,  and  Niagara  Falls,  and  certain  interurban  lines  connecting  same. 
It  operates  two  lines  between  Buffalo  and  Niagara  Fall»-— one,  re- 
ferred to  as  the  "high  speed  line,"  having  been  opened  for  operation 
in  June,  1918;  the  other,  generally  known  as  the  "old  line,"  having 
been  opened  for  operation  September  21,  1895.,  The  high  speed  line 
is  built  wholly  upon  private  right  of  way  between  Main  street,  Buf- 
falo, and  Portage  road,  Niagara  Falls,  all  streets  in  the  city  of  Tona- 
wanda being  crossed  overhead,  and  the  principal  streets  in  North 
Tonawanda  being  crossed  overhead;  the  sole  place  where  the  high 
speed  line  runs  along  the  highway  being  about  1,200  feet  on  Erie 
street,  in  the  village  of  La  Salle. 

Consents  for  the  construction  of  this  high,  speed  line,  which  was 
built  as  an  extension  of  the  street  railway  system  of  the  Inter- 

•^ssFor  oUier  cases  see  some  topic  &  KEY-NUMBER  in  all  Key-Numbefed  Disests  &  Indexes 
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national  Railway  Company^  were  obtained  not  only  from  the  local 
authorities  under  section  171  of  the  Railroad  Law  (Consol.  Laws,  c. 
49),  but  also  under  section  21  of  the  Railroad  Law.  The  company 
procured  orders  of  the  Supreme  Court  for  the  construction  of  such 
line  upon  its  private  right  of  way.  Another  line  of  the  company  is 
throu^  the  cities  of  Tonawanda  and  North  Tonawanda  to  the  city  of 
Lockport.  Between  Buffalo  and  North  Tonawanda,  the  tracks  are  laid 
upon  the  right  of  way  of  the  Brie  Railroad  Company,  under  an  agree- 
ment with  that  company.  Between  North  Tonawanda  and  Lcxrk- 
port^  the  International  Railway  Company  operates  by  electricity  the 
railroad  formerly  operated  by  steam  of  the  Erie  Railroad  Company. 

The  claim  of  each  of  the  cities  of  Tonawanda  and  North  Tona- 
wanda is  that  by  the  consents  granted  in  about  the  year  1914  for  the 
construction  of  said  high  speed  line  by  said  cities,  respectively,  which 
consents  were  duly  accepted  by  the  company,  rates  of  interurban  fare 
between  said  cities,  respectively,  and  other  points  upon  said  lines 
were  fixed  at  an  agreed  maximum,  and  that  the  Public  Service  Com- 
mission is  without  jurisdiction  to  establish  the  higher  rate  proposed 
in  the  new  tariff  filed  or  any  higher  rates,  however  reasonable  and 
just,  and  even  though  the  maximum  rates  fixed  by  the  local  agree- 
ment are  confiscatory,  as  indicated  by  the  facts  thus  far  produced 
in  evidence  before  the  commission  at  a  recent  hearing.  No  claim 
seems  to^be  made  by  the  cities  of  Tonawanda  and  North  Tonawanda 
that  the  consents  granted  for  the  operation  of  the  old  lines  made 
any  specification  as  to  fares  to  be  charged,  and  they  are  evi- 
dently relying  upon  the  provisions  inserted  in  the  consents  granted  in 
1914  for  the  construction  and  operation  of  the  high  speed  line. 

In  the  case  of  the  village  of  La  Salle,  the  same  proposition  is  pre- 
sented, based  upon  the  consent  for  the  high  speed  line,  and  also  the 
claim  that,  on  account  of  an  extension  of  time  to  construct,  granted 
by  the  highway  commissioner  of  the  town  of  Niagara  (predecessor  of 
the  village  of  La  Salle),  in  respect  to  the  old  line,  on  the  26th  day 
of  November,  1895,  certain  interurban  fares  were  fixed,  and  that  the 
grant  of  power  delegated  to  the  Public  Service  Commission  by  the 
Legislature  is  not  sufficiently  broad  to  allow  the  commission  to  in- 
crease such  interurban  fares.  It  appears,  however,  in  this  respect, 
that  the  extension  of  time  within  which  to  complete,  granted  Novem- 
ber 26,  1895,  by  the  commissioner  of  the  town  of  Niagara,  was  exe- 
cuted and  accepted  upwards  of  two  months  after  the  old  line  was  in 
full  operation  between  Buffalo  and  Niagara  Falls.  Thus  the  status 
of  these  local  agreements  is  determinable  almost  entirely,  if  not  en* 
tirely,  as  of  1914,  when  the  consents  for  the  high  speed  line  were 
obtained,  four  years  after  the  Public  Service  Commissions  Law  of 
1910  (Consol.  Laws,  c.  48)  and  the  Railroad  Law  of  that  year  were 
passed. 

The  purely  interurban  character  of  the  high  speed  line  is  clearly 
indicated  by.  the  terms  of  the  consents  themselves.  The  La  Salle, 
consent  provided  that  the  high  speed  line  cars  should  stop  at  one 
place,  at  least,,  within  the  corporate  limits  of  the  village  and  have 
a  station.     The  Tonawanda  consent  provided  for  one  stop,  at  least, 
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and  not  more  than  two,  within  its  corporate  limits.  The  North  Tona- 
wanda  consents  provided  for  five  stops  and  for  stations  at  these 
stopping  places.  Each  of  the  above  consents  also  provided  for 
fencing  the  right  of  way.  All  of  these  provisions  reveal  that  there 
was  no  contemplation  that  this  line  should  operate  along  the  streets 
and  avenues  of  these  cities  or  of  this  village  to  accommodate  the  street 
travel  of  those  living  or  moving  thereon,  which  is  and  always  has 
been  contemplated  as  the  distinguishing  feature  of  a  street  railway. 
This  high  speed  line  was  constructed  upon  its  own  private  right  of 
way,  and  when  it  crossed  a  street  the  necessity  therefor  was  only 
incidental  to  the  main  purpose  of  running  an  interurban  railway 
line.    It  was  in  no  sense  an  urban  line. 

It  is  further  claimed  that  efforts  made  by  the  company  to  estab- 
lish just  and  reasonable  rates  for  through  traffic  between  Buffalo  and 
Niagara  Palls  and  Buffalo  and  Lockport,  and  vice  versa,  have  been 
frustrated  because  passengers  have  succeeded  in  combining  the  in- 
termediate rates  by  transferring  from  car  to  car,  or  waiting  over  one 
car  at  Tonawanda,  North  Tonawanda,  or  La  Salle.  Moreover,  com- 
plaint has  been  made  by  passengers  to  the  Public  Service  Commission 
that  the  effort  of  the  company  to  establish  a  through  fare  between 
Buffalo  and  Lockport,  greater  in  amount  than  the  sum  of  the  in- 
termediate fares  between  Buffalo  and  North  Tonawanda  and  North 
Tonawanda  and  Lockport,  is  unjust  and  discriminatory,  and  it  is 
claimed  that  the  sitting  commissioner  indicated  that  he  shared  that 
view.  Thus  the  provisions  for  maximum  fares  contained  in  the  con- 
sents seem  to  result  in  the  compan3r's  inability  to  charge  what  may 
be  reasonable  and  just  fares  between  Niagara  Falls  and  Buffalo  and 
Lockport  and  Buffalo,  and  vice  versa. 

The  railway  company  contends  that  the  Public  Service  Commission 
has  authority  to  investigate  the  'justness  and  reasonableness  of  the 
rates  to  be  charged  by  the  company,  and  to  order  or  permit  such  com- 
pany to  charge  rates  in  excess  of  those  specified  in  the  consents  of  the 
local  authorities  for  transportation  outside  the  limits  of  the  village  or 
city,  respectively,  and  from  points  situated  outside  of  said  limits.  The 
company  relies  in  great  measure  upon  the  recent  decision  in  People  ex 
rel.  Village  of  South  Glens  Falls  v.  Public  Service  Commission,  225  N. 
Y.  216,  121  N.  E.  777.  The  cities  and  village,  respectively,  rely  upon 
the  decision  in  Matter  of  Quinby  v.  Public  Service  Commission,  223 
N.  Y.  244,  119  N.  E.  433. 

As  was  said  by  Mr.  Jusice  Bradley  in  Oregon  Steam  Navigation 
Co.  V.  Wihsor,  20  Wall.  64,  22  L.  Ed.  315: 

''Oases  must  be  jadged  according  to  their  drcumstanceB,  and  can  only  be 
rightly  Judged  when  the  reason  and  grounds  of  the  rule  are  carefnUy  con- 
sidered.*' 

This  becomes  the  more  necessary  here,  in  view  of  the  fact  that 
in  none  of  the  opinions  of  the  Court  of  Appeals  in  the  Glens  Falls 
Case  was  there  any  suggestion  that  any  greater  jurisdiction  in  the 
Public  Service  Commission  was  indicated  by  the  language  used  in 
subdivision  5  of  section  66,  in  respect  of  gas  companies,  than  by  sec- 
tion 49  in  respect  of  railroads.     In  fact,  similar  language  is  inter- 
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preted  in  the  one  'case  to  hold  that  it  was  not  the  intention  of  the 
Legislature  to  confer  power  upon  the  commission  to  raise  a  rate  be- 
yond the  amount  agreed  upon  between  a  bcality  and  a  railway  com- 
pany, and  in  the  other  case  to  hold  that  it  was  the  intention  to  confer 
that  power  as  to  gas  companies,  which  had  entered  into  local  agree- 
ment as  to  gas  rates.  In  view  of  the  fact  that  the  applicants  in  these 
proceedings  before  me  dwell  wiA  emphasis  upon  the  language  used 
by  Judge  Pound  in  the  Quinby  Case  to  the  effect  that  the  railway  pro- 
visions of  the  law  dealt  "with  maximum  rates  of  fare  established  by 
statute,  but  make  no  reference  in  terms  to  rates  established  by  agree- 
ment with  local  authorities,"  it  is  important  to  note  that,  in  the  Glens 
Falls  Case,  similar  language  in  th^  law  relating  to  gas  companies  is 
interpreted  to  confer  power  to  deal  with  rates  established  by  agree- 
ment with  local  authorities. 

Consequently,  if  there  were  no  other  basis  for  the  decision  of  the 
Court  of  Appeals  in  the  Quinby  Case,  it  would  follow  that  the  Glens 
Falls  Case  constituted  a  reversal  of  the  law  of  the  Quinby  Case.  If, 
however,  we  consult  the  opinion  of  Judge  McLaughlin  in  the  Glens 
Palls  Qtse,  in  which  he  sets  forth  in  detail  all  of  the  elements  con- 
sidered in  the  Quinby  Case,  and  distinguishes  it,  we  see  that  the  lan- 
guage was  clear  and  definite  enough  in  an  ordinary  case,  but  that 
in  the  extraordinary  circumstances  involved  in  the  Quinby  Case  some- 
thing more  definite  and  clear  was  needed.  In  the  latter  case  the 
railroad  company  had  to.  obtain  the  consent  of  the  municipal  au- 
thorities. Constitution,  art.  3,  §  18.  A  maximum  rate  of  fare  with- 
in the  city  of  Rochester  was  imposed  by  the  consent.  This  agree- 
ment was  confirmed  by  a  later  contract.  The  contract  was  express- 
ly recognized  by  the  Legislature  in  section  173  of  the  Railroad  Law 
(Laws  1910,  c.  481).  In  section  181  of  the  same  law  a  provision  was 
inserted  which  prohibits  a  railroad  operating  in  any  incorporated 
city  or  village  from  charging  more  than  a  five-cent  fare  for  a  continu- 
ous ride  within  such  *city  or  village;  and  in  1915  the  Legislature 
amended  the  charter  of  the  city  pf  Rochester  (Laws  1915,  c.  359),  and 
added  a  new  section,  which  provides  that  all  street  surface  railroads 
operating  therein  should  not  charge  more  than  five  cents. 

All  of  these  things  influenced  the  judgment  of  the  court  in  the 
Quinby  Case,  as  interpreted  in  the  Glens  Falls  Case,  in  reaching  the 
conclusion  that  the  general  language  of  Public  Service  Conunissionis 
Law,  §  49,  was  not  adequate  to  overoHne  the  fair  inference,  at  least, 
conveyed  from  the  special  provisions  of  law  in  the  charter  and  other 
acts,  that  such  power  had  not  been  included  in  the  jurisdiction  of  the 
commission. 

[1]  It  is  a  familiar  rule: 

'Tbat  a  q^eclal  statute  providing  iw  a  parftionlar  ease,  as  appUeable  to  a 
particular  locality,  is  not  repealed  by  a  statute,  general  in  its  tenns  and  appli- 
cation, unless  the  Intention  of  the  Legislature  to  repeal  or  alter  the  special  law 
is  manifest,  although  the  terms  of  the  general  act  would.  If  strictly  con- 
strued, bat  for  th»  special  law,  Inclade  the  case  or  eases  provided^  for  by  It." 
CastertOB  y«  Town  of  Vi^Qa,  168  N.  X.  a08»  871,  07  N.  E.  623,  and  cases  dted. 

Thus  the  court  has  not  said  in  unequivQcal' terms  that  the  lan^age 
*of  section  49  cannot  be  interpreted  in  a  proper  case  to  confer  juris- 
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diction  in  the  Public  Service  Cdmmission  to  deal  with  rates  of  fare 
established  by  agreement  with  local  authorities.  The  decision  in  the 
Glens  Falls  Case  indicates,  rather,  that  the  rule  in  the  Quinby  Case  is 
not  to  be  extended,  but  is  to  be  applied  only  to  those  cases  which  rest 
upon  similar  facts  in  all  respects. 

The  facts  in  the  Quinby  Case  were:  (a)  That  the  provisions  of 
section  18  of  article  3  of  the  Constitution  interfered  with  the  passage 
of  legislation  authorizing  the  construction  or  operation  of  a  street 
railway,  except  upon  the  condition  that  the  consent  of  the  local  au- 
thorities  be  first  obtained ;  (b)  that  the  contract  had  been  recognized 
by  the  Legislature  by  section  173  of  the  Railroad  Law  of  1910;  (c) 
that  section  181  of  the  same  law  had  prohibitfcd  more  than  a  five-cent 
fare  within  any  incorporated  city  or  village;  (d)  that  by  special  stat* 
utory  enactment  in  1915,  subsequent  to  the  enactment  of  the  Rail- 
road  and  Public  Service  Commissions  Law  of  1910,  there  was  an 
express  legislative  fixing  of  fare  for  the  city  of  Rochester. 

There  is  no  similarity  between  the  facts  in  the  Quinby  Case  and 
the  instant  case.  It  seems  to  be  conceded  that  neither  the  charters  of 
the  cities  of  Tonawanda  and  North  Tonawanda,  nor  the  law  under 
which  the  village  of  La  Salle  was  incorporated,  nor  any  other  law 
of  the  state,  has  conferred  upon  said  political  subdivisions  of  the 
state  the  power  to  fix  rates  of  fare  to  be  charged  for  the  transpor- 
tation of  passengers  within  their  respective  territorial  limits;  that 
no  such  law  has  ever  conferred  upon  said  political  subdivisions  power 
to  regulate  the  fixing  of  fares  for  the  transportation  of  passengers  to 
and  from  places  outside  of  the  territorial  limits  of  said  political  sub- 
divisions ;  that  there  has  been  no  legislative  recognition  whatever  of 
any  of  the  provisions  of  any  of  the  consents  in  question,  or  of  the 
rates  of  fare  involved  in,  said  consents ;  that  there  is  no  statute  fix- 
ing interurban  rates  of  fare  similar  to  section  181  of  the  Railroad 
Law  of  1910,  which  fixes  urban  rates  in  any  incorporated  city  or  vil- 
lage, or  similaf  to  the  charter  provision  of  1915  of  the  city  of  Roches- 
ter, which  fixes  an  urban  rate  in  the  city  of  Rochester. 

Thus  far,  in  the  instant  case,  there  is  a  clear  distinction  from  the 
facts  appearing  in  the  Quinby  Case,  and  it  remains  to  consider  only 
the  effect  of  the  constitutional  provision. 

[2]  We  have  seen  that  the  high  speed  line  consents  were  obtained 
in  1914,  and  that  it  is  the  effect  of  local  agreements  then  obtained 
which  is  mainly  in  question ;  the  earlier  La  Salle  agreement  as  to  the 
old  line  in  that  place  being  of  doubtful  validity,  due  to  an  apparent 
waiver  of  the  time  limit  within  which  the  railroad  was  to  complete 
construction.  The  second  consent,  upon  which  the  village  now  relies, 
was  executed  and  accepted  over  two  months  after  the  old  line  was 
in  full  operation.  We  have  also  seen  that  the  rates  of  fare  involved 
here  upon  both  the  high  speed  line  and  the  old  line  are  interurban 
rates  alone,  and  that  the  high  speed  line  has  been  constructed  upon  ^ 
private  right  of  way,  and  is  not  in  any  sexise  an  urban  railroad  but  an 
interurban  line.  The  constitutional  provision  relates  to  the  construc- 
tion and  operation  of  a  "street  railroad."  It  is  my  opinion  that  a 
railroad  built  wholly  upon  private  property  and  across  streets  and- 
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engaged  in  interturban  traffic,  as  this  high  sjMjediihe  was,  was  riot  with- 
in the  contemplation  of  the  term  "street  railroad"  as  used  in  the  con- 
stitutional provision  (article  3,  §  18),  which  was  inserted  in  the  Con- 
stitution in  1874.  It  was  said  in  Matter  of  South  Beach  R.  R.  Co., 
119  N.  Y.  at  page  146,  23  N-  E.  at  page  486,  in  reference  to  street 
railroads : 

''Now  the  chief  element  of  a  street  railway,  as  antlioriaed  by  tbe  act  of  1884, 
U  that  It  is  bailt  upon  and  passes  alonir  streets  and  aTenues  for  the  conven- 
ience of  those  living  or  moving  thereon.  Its  fundamental  purpose  is  to  accom- 
modate the  street  travel,  and  its  motive  power  Is  dictated  and  regulated  to 
that  end;  and  while,  consistently  with  its  general  object,  it  may  need  for 
switches  or  storage,  or  stables  or  stations,  the  land  of  private  owners,  yet 
that  necessity  is  only  incidental  to  the  main  purpose  of  a  Hue  along  the 
streets  accommodatlBg  the  street  travel." 

Thus  as  late  as  1890  the  Court  of  Appeals  has  indicated  the  es- 
sential feature  of  a  street  railway  to  be  an  urban  railway — a  railway 
which  operates  along  the  streets  and  avenues  of  a  city  or  a  village  to 
accommodate  the  street  travel  of  those  living  or  moving  thereon. 

So,  also,  in  recent  cases  under  the  federal  Safety  Appliance  Act, 
which  exempted  from  its  operation  cars  used  upon  street  railroads, 
it  has  been  assumed  that  operation  of  cars  ordinarily  known  as  street 
cars  over  railroads  built  upon  private  right  of  way  is  not  the  use  of 
cars  upon  a  street  railroad.  Spokane  &  I.  E.  R.  Co.  v.  United  States, 
241  U.  S.  344,  36  Sup.  Ct.  668,  60  L.  Ed.  1037;  International  Ry. 
Co.  V.  United  States,  238  Fed.  317,  151  C.  C.  A.  333. 

[3]  Moreover,  as  I  have  before  stated.  Supreme  Court  orders  were 
obtained,  under  section  21  of  the  Railroad  Law,  in  respect  to  the  con- 
struction of  this  high  speed  line,  as  well  as  consents  from  the  local 
authorities,  under  section  171  of  the  Railroad  Law. 

Assuming,  therefore,  that  these  municipalities  had  the  power  to 
fix  rates  of  urban  fare  as  a  condition  of  the  granting  of  consents  to 
an  urban  railroad,  did  they  have  any  authority,  implied  in  this  con- 
stitutional provision,  to  fix  rates  of  interurban  fare  as  a  condition  of 
the  granting  of  consents  to  such  an  interurban  line  as  is  here  in  ques- 
tion? Does  it  serve  a  public  purpose  of  the  city  to  fix  rates  of  fare 
to  and  from  other  municipalities?  It  is  my  opinion  that  the  con- 
sideration asked  by  the  city  cannot  be  something  which  is  not  germane 
to  the  public  purpose  for  which  the  city  and  its  government  exists 
and  certainly  not  something  which  is  contrary  to  tiie  public  policy 
of  the  state. 

The  constitutional  provision  was  intended  to  confer  upon  the  lo- 
calities power  to  impose  conditions,  if  at  all,  pertinent  to  the  grant 
of  such  consents  so  far  as  the  municipality  had  a  city  purpose  to 
protect  not  inconsistent  with  the  public  interests  of  the  state  at  large. 
The  filing  of  interurban  rates  of  fare  is  normally  a  legislative  func- 
tion to  be  exercised  in  the  interest  of  the  general  public,  beyond  the 
control  of  any  city^  in  the  absence  of  clear  warrant  of  authority  there- 
for. It  certainly  was  not  intended  to  permit  a  city  to  invade  the 
sovereignty  of  the  state,  where,  as  in  the  fixing  of  interurban  rates, 
the  rights  of  other  municipalities  and  the  inhabit^ts.  of  the  state  gen- 
erally are  involved,  and  where  thus  a  state  issue  rather  than  a  local 
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concern  is  clearly  mdiciaited.  This  compels  the  interpretation  that  the 
constitutional  provision  was  not  intended  to  cover  such  a  contingency 
as  arises  in  this  case,  and  that  the  Legislature  has  never  meant  to 
leave  any  such  unusual  power  in  any  municipality  under  the  sanction 
of  the  constitutional  provision,  but  has  reserved  full  authority  in  it- 
self for  that  purpose,  and  has  given  such  power  to  its  own  agent,  the 
Public  Service  Commission. 

[4]  It  is  a  general  principle  that,  when  the  state  or  nation  has 
power  to  regulate  and  control  a  matter  of  law,  until  it  acts  parties 
are  at  liberty  to  contract  with  reference  thereto,  but  when  it  does  act 
the  statute  absolutely  controls.  When  the  Public  Service  Commis- 
sions Law  was  passed  in  1910,  the  state  did  assume  to  control  rates, 
and  even  if  the  Court  of  Appeals  has  said  in  the  Quinby  Case  that 
the  commission  has  not  been  given  power  to  control  rates  within  the 
city  of  Rochester  by  reason  of  the  constitutional  consents  and  spe- 
cial statutes,  surely  it  cannot  be  said  that  such  decision  necessarily  ap- 
plies to  all  cases,  and  particularly  where  the  agreement  invades  the 
normal  jurisdiction  of  the  state  sovereignty,  involving  matters  not 
pertinent  alone  to  the  city  and  its  inhabitants,  but  reaching  out  be- 
yond its  territorial  limits. 

[5]  In  Milwaukee  Electric  Ry.  &  L.  Co.  v.  Railroad  Commission  of 
Wisconsin,  238  U.  S.  174,  35  Sup.  Ct.  820,  59  L.  Ed.  1254,  the  court 
said: 

"The  fixing  of  rates  which  may  be  charged  by  public  service  corporations 
•    •    •    is  a  legislative  function  of  the  state" 

— and  that  the  grant  or  surrender  of  the  power  to  the  municipality 
cannot  lightly  be  assumed  or  presumed.  If  such  grant  or  surrender 
is  made,  it  must  be  made  in  plain  and  unequivocal  terms.  Specific 
authority  for  the  purpose  is  required.  Thus  it  cannot  be  lightly  as- 
siuned  that  the  constitutional  provision  was  intended  to  confer  au- 
thority upon  the  cities  of  the  state  to  fix  interurban  rates.  That  right 
should  be  conferred  with  the  same  clear  and  definite  language  which  ^ 
the  Court  of  Appeals  said  in  the  Quinby  Case  was  necessary  to  con-' 
f er  power  on  the  ccmimission  to  deal  with  purely  urban  rates  in  the 
city  of  Rochester. 

It  has  also  been  said  in  the  Case  of  Milwaukee,  etc.,  R.  Co.,  supra : 

"No  specific  authority  having  been  conferred  on  the  city  to  enter  into  the  con- 
tract In  question,  the  right  of  the  state  to  interfere  whenever  the  public  weal 
demanded  was  not  abrogated.  The  contract  remained  valid  between  the  par- 
ties to  it  until  such  time  as  the  state  saw  fit  to  exercise  Its  paramount  author- 
ity, and  no  longer." 

The  Supreme  Court  of  the  United  States  has  recently  said  that  one 
whose  rights  are  subject  to  state  restriction  cannot  remove  them  from 
the  power  of  the  state  by  making  a  contract  about  them.  Union  Dry 
Goods  Co.  V.  Georgia  Public  Service  Corporation,  248  U.  S.  372,  39 
Sup.  Ct.  117,  63  L.  Ed.  — . 

In  People  ex  rel.  South  Shore  Traction  Co.  v.  Willcox  et  al.,  196 
N.  Y.  212,  89  N.  E.  459,  it  was  said: 
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^  ''So  far  afl  t2ie  Gon^eiit  of  the  municipal  authorities  *  •  *  may  be  limit- 
ed by  conditions  which  are  in  conflict  with  the  provisiona  of  the  Public  Serv- 
ice Commissions  Law/'  it  is  enough  to  say  that  "the  statute  must  prevail." 

[B]  It  has  been  said  also: 

"Contracts  must  be  understood  as  made  in  reference  to  the  possible  exer- 
cise of  the  rightful  authority  of  the  government,  and  no  obligation  of  a  con- 
tract can  exfend  to  the  defeat  of  legitimate  government  authority."  Louisville 
&  N.  R,  Co.  V.  Mottley,  219  U.  S.  467,  482.  81  Sup.  Ot  266,  270  (55  L.  Bd.  297, 
34  L.  R.  A.  [N.  S.]  671);  Knox  v.  Lee,  12  WM,  467,  6G0,  20  L.  IDd.  287. 

In  the  Glens  Falls  Case  Judge  McLaughlin  said,  with  reference  to 
the  local  agreement  with  the  gas  company,  that  both  parties  "were 
hound  to  tske  notice  of  the  right  of  the  state  to  step  in  at  any  time 
and  fix  a  rate  other  than  that  stated  in  the  franchise."  Further, 
speaking  of  the  right  of  the  municipality  to  regulate  rates  of  public 
service  corporations,  Judge  McLaughlin  said  : 

*'Every  doubt  must  be  resolved  In  favor  of  the  continuance  of  the  power  in 
the  state." 

If  the  Public  Service  Ccmimissions  Law  and  the  Railroad  Law  of 
1910  did  not  purport  to  interfere  with  existii^  contracts,  as  in  the 
Quinby  Case,  but  looked  to  the  future,  it  may  be  said  that  there- 
after the  agreements  with  local  authorities  made  pursuant  to  those 
statutes,  passed  upon  the  report  of  a  revision  commission  as  author- 
ized by  article  3  of  section  23  of  the  Constitution,  were  made,  and 
must  be  presumed  to  have  been  made,  with  knowledge  of  and  subject 
to  all  the  provisions  of  those  acts  and  that  action  was  taken  with  ref- 
erence thereto. 

[7]  Moreover,  a  municipality,  ai^  more  than  an  individual,  can- 
not defeat  the  legitimate  authority  of  the  state  by  making  a  contract, 
and  if  it  has  overstepped  the  purview  of  the  constitutional  provision 
in  assuming  to  fix  interurban  rates,  it  may  bind  the  railroad  by  es- 
toppel after  the  railroad  has  obtained  the  benefits  of  the  consent ;  but 
it  cannot  assume  to  bind  the  state  by  a  20-year  provision  in  the  con- 
sent proyiding  for  modification  of  the  fares  by  competent  public  au- 
thority only  after  the  expiration  of  that  period,  which  has  been  done 
in  some  of  these  1914  consents. 

[8]  Even  if  the  railway  company  is  estopped  for  any  reason  to 
question  the  validity  and  effectiveness  of  the  contract,  is  the  state  or 
Public  Service  Commission  prevented  from  exercising  authority,  "up- 
on its  own  motion,"  as  permitted  in  section  49  of  the  Public  Service 
Commissions  Law,  where  the  right  of  creditors  and  stock  and  bond 
holders  of  the  railway  company  and  the  public  generally,  who  are  in- 
terested in  avoiding  the  destruction  of  a  valuable  public  utility,  are 
involved?  Did  the  Quinby  Case  cover  such  agreements,  which  may 
be  void  as  against  public  policy  and  as  invading  the  normal  jurisdic- 
tion of  the  state  and  general  jurisdiction  of  the  Public  Service  Com- 
mission, and  in  no  way  within  the  reasonable  intendment  of  the  con- 
stitutional provision? 

Can  the  city  of  Tonawanda  to-day  fix  a  rate  of  fare  by  a  condi- 
tion in  a  consent  which  has  effect  outside  its  own  boundaries,  and 
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thus  deprive  the  Public  Service  Commission  of  jurisdiction  cleariy 
given  to  it?  That 'would  be  putting  the  railroad  system  of  the  state 
at  the  mercy  of  some  of  its  cities  in  a  matter  concerning,  not  only 
the  inhabitants  of  those  cities,  but  all  the  inhabitants  of  th€  state. 
If  the  New  York  Central  Railroad  were  to  be  built  to-day  as  an  in- 
terurban  railroad,  passing  as  it  does  for  miles  along  a  street  of  Syra- 
cuse, that  city  could  control  the  rates  of  fare  from  New  York  to 
BuflFalo ;  and  illustrations  could  be  multiplied. 

If  the  city  of  Tonawanda  could  insert  such  a  fare  condition,  as 
it  has,  effective  outside  the  city,  why  could  not  that  city  prescribe  a 
condition  that  no  stops  should  be  made  outside  that  city,  except  at 
Buffalo  and  Niagara  Falls,  notwithstanding  many  other  commtmities 
lying  between  demanded  service  ?  It  is,  perhaps,  easier  to  see  how  a 
public  inter€St  would  attach  to  such  a  case  than  to  a  raise  in  fares, 
although  the  principle  is  the  same.  Judge  Crane  said  in  the  Glens 
Falls  Case :    . 

"Reduction  In  rates  seems  to  be  generally  recognized  as  a  public  benefit,  and 
yet  an  increase  may  be  equally  so." 

Surely  the  Court  of  Appeals  in  the  Quinby  Case  referred  to  agree- 
ments coming  within  the  purview  of  the  constitutional  provision,  and 
not  to  agreements  which  could  not  be  sustained  as  coming  within  its 
fair  and  reasonable  intendment,  and  as  to  which,  on  grounds  of  gen- 
eral public  policy  of  the  state,  the  police  power  of  the  state  must  have 
been  reserved,  in  the  absence  of  clear  constitutional  or  statutory  pro- 
vision to  the  contrary.  Just  as  it  was  intended  by  the  constitutional 
provision  to  protect  the  city  in  matters  of  local  concern,  so,  in  the 
absence  of  clear  warrant  to  the  contrary,  the  Constitution  should  be 
interpreted  to  protect  the  state  and  its  inhabitants  in  all  matters  of 
state  concern. 

I  am  therefore  convinced  that  the  constitutional 'provision  in  ques- 
tion was  not  intended  to  protect  those  cities  and  this  village  in  the 
making  of  such  agreements  as  to  those  interurban  fares,  that  the 
agreements  in  question  are  not  dignified  by  any  constitutional  local 
power,  as  in  the  Quinby  Case,  and  that,  as  in  the  Glens  Falls  Gas 
Case,  the  Public  Service  Commission  has  been  given  jurisdiction  to 
investigate  and  fix  reasonable  rates. 

Therefore  I  hold  that  the  principle  of  the  decision  in  the  Glens 
Falls  Case,  rather  than  that  of  the  Quinby  Case,  is  applicable  here, 
and  it  follows  that  the  motions  for  alternative  writs  of  prohibition 
should  be  denied  in  each  instance. 
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MITCHELL  ▼.  rOREST  CITY  PRINTING  CO. 

(Supreme  Ck>urt,  Appellate  DlvisUm,  Third  Department    May  7,  1919.) 

1.  GOIKPOBATIONS  ^c»177 — SaLART — NOTB — ^ACTIOIT — SUFFICIKNCT  OF  EVIDENOB. 

In  suit  against  corporation  on  notes  given  plaintiff  stockholder  for  a 
balance  of  salary  undrawn  by  him,  evidence  held  to  justify  finding  for 
plaintiff  of  the  facts  that  the  vote  of  salary  to  him,  with  others,  was  in- 
tended as  compensation  for  actual  work. 

2.  COBPORATIONS  €:±s»414(l)— -liEABZLITT   ON   NOTB»-«GOLIATBKAI,  ATTACK--AU- 

KBOBITT  OF  OSHCEBB. 

A  corporatioa  may  not  defeat  its  obligations  on  notes  by  an  attack  <m 
its  own  internal  aets;  that  is  to  say,  it  cannot  collaterally  determine 
the  legality  of  Its  acts,  done  under  forms  of  law  to  defeat  its  obligations^ 
issued  with  a  full  knowledge  of  all  facts  by  an  officer  held  out  as  having 
authority  to  make  the  notes. 

3.  CoBPoaATiows  ^=»177— Vote  of  Saiaries  to   Stockholpers— Right  of 

Plaiwtiff. 

Where  salaries  voted  to  principal  stockholders,  active  workers  in  the 
company^s  business,  though  In  words  made  to  them  as  officers,  in  fact  were 
intended  and  undeistood  as  comi)ensation  for  services,  and  all  other  stock- 
holders have  recei^d  their  compensation,  plaintiff  should  not  be  denied 
the  amount  which  appeared  Ai  the  books  as  due  him  for  undrawn  salary^ 
for  which  the  company  executed  its  notes. 

Appeal  from  Trial  Term,  Tompkins  County. 

Action  by  Bert  R.  Mitchell  against  the  Forest  City  Printing  Com- 
pany. From  a  judgment  for  plaintiff,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial  made  upon  the  minutes,  defendant 
appeals.    Judgment  and  order  appealed  from  affirmed. 

The  opinion  of  Davis,  J.,  at  the  Tompkins  Trial  Term,  was  as  fol- 
lows: 

The  plaintiff  sues  to  recover  on  two  promissory  notes  made  by  the  defend- 
ant, bearing  date  February  3,  1915,  payable  on  demand,  one  for  $1,000  and 
one  for  $1,500.  The  defenses  set  up  in  the  answer  are  that  the  notes  are 
without  consideration ;  that  the  directors  and  officers  in  existence  were  ille- 
gally holding  office  at  the. time  the  contract  was  made  furnishing  considera- 
tion for  the  notes,  and  at  the  time  the  notes  themselves  were  given,  and 
that  their  acts  were  void ;  that  the  contract  was  in  itself  void ;  and  that  the 
notes  were  executed  and  delivered  as  a  part  of  a  fraudulent  conspiracy. 

The  defendant  is  a  corporation  pubUshing  the  Ithaca  Dally  News.  Its  total 
capital  stock  is  $30,000,  consisting  of  100  shares  of  preferred  and  200  shares 
common  stock,  of  which  all  of  the  preferred  and  159  shares  of  the  common 
stock  have  been  issued.  In  1909,  and  until  the  time  of  the  trial,  the  pre- 
ferred stock  was  all  owned  by  one  Robinson,  who  also  owned  9  shares  of 
the  common  stock.  The  remainder  was  owned  in  1909  by  Herbert  J.  Fowler 
and  his  wife,  Mary  E.  Fowler,  and  by  Charles  E.  Westervelt  and  his  wife,  C. 
Annette  Westervelt.  The  certificate  of  incorporation  provided  for  three  di- 
rectors, but  at  the  annual  meeting  of  stockholders,  held  January  25, 1900,  the 
four  stockholders  last  named  were  elected  directors.  No  one  asserts  that 
this  was  for  any  ulterior  purpose,  and  the  only  apparent  reason  was  to  conduce 
the  affairs  of  the  corporation  as  though  it  was  a  copartnership,  with  these 
men  and  their  wives,  holding  practically  all  of  the  common  stock,  sharing  in 
the  management  of  the  business.  Again  at  the  annual  meeting  In  1910  th«^ 
same  four  were  re-elected,  and  again  in  January,  1911.  At  no  time  did  the 
only  remaining  stockholder,  Robinson,  attend  the  meetings  or  object  in  any 
way,  nor  has  he  ever  appeared  or  intervened  in  this  action,  or  complained  or 
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objected  to  any  of  the  acts  which  the  defendant  has  daimed  to  hfi  trfiudaleBt, 
coUnslve,  or  ill^al. 

At  the  stockholders'  meeting  held  on  January  14,  1910,  the  minutes  show : 
"Upon  resolution  of  Mrs.  W^stervelt,  seconded  by  Mrs.  Fowler,  salaries  of 
H.  J.  Fowler  and  Charles  E.  Westervelt  were  voted  to  be  $50  per  week  as 
heretofore."  At  a  meeting  of  the  board  of  directors  held  the  same  day,  a 
resolution  to  the  same  effect  was  adopted. 

On  June  29,  1911,  at  3 :30  p.  m.,  the  directors  of  the  defendant  were  called 
together  to  act  upon  a  proposition  submitted  by  Atkinson  &  Mitchell  (the 
latter  being  the  plaintiff)  for  the  purchase  of  the  pp<^rty  and  good  will  owned 
by  that  firm,  which  was  known  as  the  Ithaca  Democrat  and  Chronicle^  and  thfi 
board  of  directors  by  resolution  made  said  purchase,  paying  substantially 
$15,000  therefor.  Atkinson  &  Bfitchell,  by  this  transaction  and  by  other  agree- 
ments, eacli  acquired  50  shares  of  the  capital  stock,  and  the  Fowlers  ceased  to 
be  stockholders,  leaving  Westervelt,  Atkinson,  and  MltcheU  tiie  owners  of 
the  shares  theretofore  held  by  the  Fowlers  and  WesterveUa. 

Following  the  purchase  of  the  property,  at  the  same  meeting,  Mary  E. 
Fowler,  Herbert  J.  Fowler,  and  O.  Annette  Westervelt  resigned  as  directors, 
and  Herbert  J.  Fowler  resigned  as  president,  and  Charles  E.  Westervelt  re- 
signed as  secretary  and  treasurer.  All  resignations  were  to  take  effect  im- 
mediately, and  were  accepted.  The  minutes  show  that:  ''Upon  resolution,  the 
names  of  Earl  E.  Atkinson  and  Bert  R.  MltcheU  were  presented  for  directors, 
and  each  were  elected  separately  to  fill  the  vacancie^caused  by  the  resigna- 
tions of  Mary  B.  Fowler  and  C.  Annette  Westerv.elt.  One  ballot  was  cast 
for  each."  The  meeting  was  then  adjourned  until  4  p.  m.  the  same  day,  and 
the  minutes  show:  "All  directors  being  present,  Herbert  J.  Fowler,  Charles  B. 
Westervelt,  Earl  E.  Atkinson,  and  Bert  R.  Mitchell.  President  Fowler  stated 
the  purpose  of  the  meeting  was  to  elect  officers  for  the  company,  to  serve 
until  the  next  annual  meeting,  or  until  their  successors  should  be  chosen. 
The  resignation  of  Herbert  J.  Fowler  as  president  was  accepted,  as  was  also 
his  resignation  as  director,  to  take  effect  immediately.  The  resignation  of 
Charles  E.  Westervelt  was  accepted  as  secretary-treasurer  of  the  company.'* 
Whereupon  Westervelt  was  elected  president,  Atkinson  treasurer,  and  Mitchell 
secretary,  and  a  resolution  was  passed  fixing  the  salaries  of  the  three  officers 
at  $50  per  week  each,  dating  from  July  1,  1911.  At  a  meeting  of  the  stock- 
holders, held  January  5,  1912,  Westervelt,  Atkinson,  and  Mitchell  were  elected 
directors;  each  receiving  150  votes.  They  were  re-elected  January  8,  1913, 
and  again  on  January  23,  1914,  and  again  <mi  January  2,  1915. 

In  February,  1915,  at  about  the  time  the  notes  were  given,  Mitchell  made  an 
agreement  to  sell  his  stock  to  Westervelt  It  seems  that,  about  the  time  the 
salary  had  been  voted,  the  three  officers  had  agreed  that  they  would  draw  in 
cash  each  week  only  $30  of  the  $60  salary  voted  to  them.  The  only  explana- 
tion of  this  is  that  occasionally  the  individual  officers  would  make  purchases 
for  their  personal  use  from  advertisers  with  them,  and  credit  it  on  the  adver- 
tising account  These  items  were  comparatively  small' in  amount.  The  sum 
remaining  was  to  be  held  ''In  reserve,"  and  as  time  ran  on  it  was  not  even 
entered  on  the  books ;  but  when  Mitchell  had  sold  his  stock  there  was  In  such 
unpaid  salary  an  accumulation  of  about  $3,200,  which  it  appeared  was  due  to 
him,  and  which  he  claimed  from  the  company.  It  was  compromised  with 
the  remaining  directors  by  giving  him  three  notes,  one  for  $250,  which  was 
paid,  and  the  two  in  suit 

The  defendant  also  claimed  upon  the  trial  that  these  notes  were  not  given 
for  Mitchell's  benefit,  but  were  ^ven  to  be  transferred  with  his  stock  to  Wes- 
tervelt, who  was  to  use  them  in  replacing  notes  of  his  own  in  the  treasury  of 
the  company.  However,  as  the  jury  has  passed  on  this  question  adversely  to 
the  claim  of  the  defendant  and  upon  sufficient  evidence,  it  is  not  necessary 
ro  discuss  it.  Likewise  we  may  dismiss  further  consideration  of  the  defense 
of  illegal  conspiracy  in  the  sale  of  the  Ithaca  Democrat  and  Chronicle  at  an 
excessive  price. 

Such,  in  brief,  is  the  somewhat  complicated  state  of  facts  dls<flosed  upon  the 
trial.  From  these  facts  the  dctfendant  argues  that  prior  to  the  meeting  of 
June  29,  1911,  there  were  four  persons  acting  as  directors,  where  but  three 
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MHpaUy  coiild>aet;'  tlntfbere  weve  no  <^cera  legally  ^bacted;  Hiat  ^i»  elot* 
don  of  Atkinson  and  Mitchell  to  fill  the  yacancies  caused  l^  the  resignation 
of  three  of  tbs.  four  directovs  was  entirely  void ;  that  the  pretended  new  elec- 
tion of  officers,  on  that  day  was  entirely  void,  and  therefore  the  agreement  to 
iwy  aalaries  to  the  new  offioers,  who  were  managers  of  the  business,  was 
wholly  filial  and  InopeiraflYe :  First,  because  there  was  no  valid  board  of 
directors  to  dioose  officers ;  and,  second,  because  the  directors  had  no  legal 
right  to  Yote  a  salary  to  themselyes. 

The  original  Section,  which  occurred  In  1900,  choosing  four  directors,  In^ 
stead  of  three,  as  provided  for  In  the  certificate  of  incorporation,  was  un- 
doubtedly irregular  and  voidable.  It  and  the  succeeding  elections,  where  four 
directors  were  chosen,  could  have  been  set  aside  by  any  person  in  interest 
who  was  aggrieved,  by  application  to  the  court  Business  Corporation  Law 
(ConsoL  Laws,  c.  4)  art.  2,  (  2;  Stock  Gorporatton  Law  (Ck>nBol.  Laws,  c.  50) 
art.  3,  U  2o»  26;  General  Corporation  Law  (Consol.  Laws,  c  23)  §  82;  Code 
Civ.  Proe.  1 1948^  subd.  1 ;  WaUace  v.  Walsh,  125  N.  Y.  26,  at  page  82,  25  N. 
B.  1076.  11  L.  R.  A.  166 ;  Matter  of  Scheel,  134  App.  Div.  442,  119  N.  Y.  Supp. 
295 ;  Matter  of  Rlngler  &  Co.,  204  N.  Y.  30,  97  N.  E.  693,  Ann.  Gas.  1913C, 
1036;  10  Cyc  748). 

But  in  a  small  corporation,  like  the  one  in  question,  many  acts  are  done  in- 
formally and  irr^nilarly;  but  the  existence  of  the  corporation  continues. 
It  transacts  business;  it  enters  into  contracts,  makes  profits.  Incurs  obli- 
gations, and  as  to  the  public,  at  least,  the  acts  of  those  assuming  to  be  officers, 
even  without  valid  title,  are  binding  upon  the  corporation.  WaUace  v. 
Walsh,  supra;  Lewis  v.  Matthews,  161  App.  Div.  107,  146  N.  Y.  Supp.  424; 
Matter  of  Ringl^  &  Co.,  supra;  Taylor  on  Private  Corporations  (5th  Ed.)  §§ 
188-190. 

But  it  is  claimed  by  the  defendant  that,  as  to  those  within  the  corporation 
possessing  knowledge  of  the  irregularities,  this  doctrine  as  to  the  acts  of  de 
facto  officers  does  not  apply,  and  counsel  cite  as  authority  for  this  prin<dple 
Matter  of  Rlngler,  204  N.  Y.  30^  at  page  45,  97  N.  E.  593,  Ann.  Cas.  1913C, 
1036.  It  is  very  doubtful  if,  after  three  of  those  four  directors  had  resigned, 
there  was  any  legal  method,  except  by  a  meeting  of  the  stockholders,  of 
filling  the  vacancies  or  creating  new  directors. 

Section  34  of  the  General  Corporation  Law  provides  that  a  majority  of 
the  board  of  directors  of  a  corporation  at  a  meeting  duly  assembled  shall  be 
necessary  to  constitute  a  quorum  for  the  transaction  of  business,  and  that 
the  members  of  a  corporation  may  in  by-laws  fix  the  number  of  directors 
necessary  to  constitute  a  quorum  at  a  number  less  than  a  majority  of  the 
board,  but  at  least  equal  to  one-third  of  its  number.  There  is  some  ambiguity 
in  the  minutes  of  the  meeting  at  which  Atkinson  and  Mitchell  were  elected 
directors ;  it  not  fully  appearing  whether  or  not  the  directors  who  had  Just 
resigned  participated  in  the  election  of  their  successors,  or  whether  only 
Fowler  and  Westervelt  participated  in  filling  the  vacancies  (they  both  ap- 
pearing aa  directors  at  the  election  of  officers  following,  although  Fowler  had 
resigned  as  director),  or  whether  Westervelt,  acting  alone,  filled  the  vacan- 
cies. Counsel  on  the  argument,  however,  have  adopted  the  view  that  only 
Westervelt,  the  remaining  director,  cast  a  ballot  for  the  election  of  his  two 
associate  directors^  Atkins(Hi  and  Mitchell,  and  I  will  assume  that  to  be  the 
fact 

Section  2  of  the  by-laws  provides  that  vacancies  in  the  board  of  directors 
shall  be  filled  for  the  unexpired  term  by  a  majority  vote  of  the  remaining 
directors  at  any  special  or  regular  meeting  of  the  board ;  and  section  3  pro- 
vides, in  case  the  entire  board  of  directors  shall  die  or  resign,  any  stockholder 
may  call  a  special  meeting,  and  directors  for  the  unexpired  term  may  be  elect- 
ed at  such  meeting.  One  director  in  any  event  could  not  constitute  a  "quor- 
um" or  hold  a  "meeting,"  Bouvler's  Law  Dictionary  (3d  Revision)  pp.  3790 
and  2186.  A  "majority''  meaos  a  majority  of  the  whole  number  of  directors, 
and  a  quorum  remains  the  same,  even  though  there  may  be  vacancies.  Erie 
Bailroad  Co.  v.  City  of  Buffalo,  180  N.  Y.  192.  at  page  197,  73  N.  B.  26.  1 
therefore  conclude  that  the  method  of  filling  the  vacancies  in  the  board  on 
June  29, 1911,  was  irregular,  and  undoubtedly  the  courts  would  have  declared 
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by  a  person  Interested. 

But  tbe  directors  who  held  their  title  to  office  acquired  In  that  meettn?  con- 
tinued to  manage  the  corporation  until  the  next  meeting  ot  stockholders, 
'  when  they  were  all  re-elected,  and  continued  so  to  be  until  the  date  of  the 
giving  of  the  not<«.  The  remaining  stockholder,  Robinson,  who  was  the  only 
person  then  who  had  the  right  to  challenge  the  election,  remained  silent  dur* 
ing  these  four  years.  Usage  and  acquiescence  may  give  yalldlty  to  an  irregu- 
larity. Bowler  ▼.  American  Box  Strap  Co.,  22  Misc.  Rep.  335,  49  N.  T.  Supp. 
153;  10  Oyc.  757.  In  Castle  v.  Lewis,  78  N.  Y.  131,  where  it  was  sought  to 
set  aside  a  transfer  of  property  because  there  were  but  two  trustees  of  a 
corporation  at  the  time  the  assignment  was  made,  when  legally  there  should 
have  beeq  three,  the  court  says  at  page  134 :  "The  objection  that  the  corpora- 
tion can  only  act  in  the  mode  prescribed  by  law,  we  think,  is  not  available  in 
these  actions,  and  the  defendants  are  not  in  a  position  to  raise  the  same.  The 
corporation  received  the  money  loaned  from  the  plaintiff's  assignor,  and  gave 
title  to  the  property  in  question  for  the  purpose  of  securing  the  same.  Al- 
though only  two  trustees  acted  In  making  the  arrangement,  this  fact  does  not 
authorize  the  corporation  to  set  up  such  a  defense  against  the  plaintiff's 
demand.  Having  received  the  benefit  of  the  contract  which  has  been  exe- 
cuted, even  although  it  may  have  been  made  without  express  authority,  it 
must  be  allowed  to  stand,  as  the  plainest  rules  of  good  faith  demand." 

In  Lewis  v.  Matthews,  161  App.  Dlv.  107,  at  page  109,  146  N.  Y.  Supp.  424, 
at  page  425,  where  directors  were  elected  prior  to  the  filing  of  a  certificate  of 
increase  in  their  number,  the  court  says:  "The  stockholders  and  directors 
recognized  the  election  as  valid,  and  after  the  resolution  was  filed,  as  re- 
quired by  the  statute,  the  directors,  with  the  assent  of  the  stockholders,  cer- 
tainly without  objection  from  any  one,  filled  the  offices  and  performed  their 
duties  during  the  period  for  which  they  were  elected.  They  clearly  became  de 
facto  directors,  and  it  is  clear  that  their  acts  became  binding  on  the  corpora- 
tion. I  think  it  would  not  be  disputed  that  as  to  third  parties  an  obligation 
incurred  by  direction  of  the  board  of  directors  as  thus  constituted  •  •  • 
would  have  bound  the  corporation,  and  the  corx)oratlon  could  not  have  de- 
fended, in  an  action  brought  to  enforce  such  an  obligation,  on  the  ground  that 
this  election  had  been  irregular  and  had  taken  place  before  the  resolution  in- 
creasing the  directors  had  become  effective.  And  so  as  between  the  corporation 
and  its  directors.  The  directors  certainly  would  be  estopped  from  claiming 
that  this  election  was  irregular  and  void,  as  having  been  held  before  the 
increase  had  became  effective  by  failure  to  file  the  certificates  as  required  by 
statute.  And  I  think  the  same  result  must  follow  where  the  corporation  is  en- 
deavoring to  assert  a  claim  against  the  directors  for  their  acts  as  directors 
or  officers  of  the  company  during  the  period  that  they  held  the  office  of  di- 
rector under  this  election.  It  seems  to  me  that  at  most  it  was  an  irregularity 
which  could  be  corrected  by  aulirect  proceeding  to  require  a  new  electfon; 
but,  the  election  having  been  acquiesced  in  by  all  the  stockholders  of  the 
corporation,  neither  party  could  question  the  right  of  the  directors  elected  at 
tills  meeting  to  act  for  the  corporation,  or  attack  their  title  to  the  office  of 
director  collaterally." 

So  that,  whatever  view  we  may  take  of  the  manner  of  filling  the  vacancies, 
it  would  seem  that,  by  the  doctrines  of  usage,  acquiescence,  ratification,  and 
estoppel,  the  defendant  cannot  now  avail  itself  of  this  irregularity  in  the 
avoidance  of  a  contract  for  services  of  which  It  has  had  the  benefit.  Neither 
would  it  Reem  that  the  validity  of  the  election  could  be  attacked  collaterally. 
I^ewls  V.  Matthews,  supra ;  Wallace  v.  Walsh,  supra ;  10  Cyc.  757. 

The  second  objection  to  the  validity  of  the  salary  agreement,  to  wit,  that 
the  directors  have  no  right  to  vote  on  the  question  of  their  own  salaries,  13 
also  strongly  urged  by  the  defendant.  The  rule  originally  was  that  a  director 
could  not  preside  or  be  present  in  a  meeting  or  legally  vote  on  the  question 
of  his  own  compensation  as  an  officer  or  employe  of  the  corporation.  Butts  v. 
Wood,  37  N.  Y.  317;  Kelsey  v.  Sargent,  40  Hun,  150;  Beers  v.  N.  Y.  Life  Ins. 
Co.,  66  Hun,  75,  20  N.  Y.  Supp.  788.  The  strict  rule  has  become  somewhat 
modified,  and  the  salary  voted  in  such  a  manner  is  not  necessarily  void  or 
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fUegal,  but  marb^  Toldable.  Kearns  r.  N.  Y.  College'  Petnt  S^rry  Co;,  19  Misc. 
Rep.  19,  42  N.  Y.  Supp.  771 ;  Murray  ▼.  Smith,  106  App.  IMv.  528,  at  page  584, 
162  N.  Y.  Supp.  102. 

The  rule  now  seems  to  be  tbat  directors  may  appoint  and  fix  the  compen- 
sation of  the  ministerial  officers  of  the  corporation,  but,  In  the  absence  of 
some  provision  of  statute,  by-law,  or  charter,  the  directors  have  no  authority 
to  vote  salaries  to  each  other  as  mere  incidents  of  their  office,  nor  for  serv- 
ices already  performed  under  a  stipulated  salary.  Godley  v.  Crandall  & 
Godley  Co,,  212  N.  Y.  121,  lOiTN.  B.  Sl8,  L.  H.  A.  1915D.  6S2.  In  the  case  last 
cited,  Miller,  J.,  says  (212  N.  Y.  at  page  132,  105  N.  E.  821,  Ia  R.  A.  1915D, 
632):  "Doubtless  the  directors  of  a  corporation  ma;y  employ  one  of  their 
number  to  perform  services  outside  of  the  usual  duties  pertaining  to  his 
office  and  agree  to  pay  him  a  salary  therefor,  and  it  may  be  that  the  act 
''would  not  be  wholly  void,  though  he  voted  for  the  resolution." 

In  the  case  at  bar  the  directors  voted  a  salary  to  themselves  as  officers. 
The  duties  of  officers  in  managing  a  printing  business  and  in  publishing  a 
newspaper  were  distinct  from  th^r  duties  as  directors  of  the  corporation. 
They  could  not  be  expected  to  perftnrm  these  duties  without  compensation,  and, 
if  they  submitted  the  question  of  employment  and  salary  to  a  stockholders' 
meeting,  it  would  practically  be  the  same  as  submitting  the  question  to  them- 
selves as  directors,  because  the  only  remaining  stockholder,  Robinson,  never 
attended  a  meeting.  It  is  the  clement  of  fraud  or  collusion  in  such  transac- 
tions that  makes  voidable  the  acts  of  directors  in  voting  on  salaries  in  whidi 
they  participate,  and  they  are  regarded  as  trustees,  acting  in  a  fiduciary  ca- 
pacity for  the  stockholders,  and  the  presumption  is  that  they  act  in  their 
own  Interest,  and  to  the  prejudice  of  the  corporation,  where  they  are  dealing 
with  themselves.  Davids  v.  Davids,  135  App.  Div.  207,  120  N.  Y.  Supp.  350 ; 
Oarr  v.  Kimball,  163  App.  Div*  886, 139  N.  Y.  Supp.  253 ;  Jacobson  v.  Brooklyn 
Lumber  Co.,  184  N.  Y.  152,  76  N.  B.  1075.  But,  in  the  absence  of  bad  faith, 
their  acts  in  voting  a  salary  will  not  be  set  aside  by  reason  of  the  disquali- 
fication to  vote  of  one  or  more  directors  participating  therein.    10  Cyc.  790. 

The  officers  continued  to  draw  their  salaries  in  the  same  manner  in  the 
years  following  1911,  without  any  new  resolution,  and  it  would  seem  that 
the  holding  of  stockholders'  meetings  for  foar  years  after  the  act  of  the 
directors  in  voting  salaries^  at  which  meetings  the  business  affairs  of  the 
company  would  naturally  be  up  for  discussion,  would  furnish  such  a  knowl- 
edge to  the  corporation  itself  and  to  Its  shareholders  of  the  facts  that  an  as- 
sent and  acquiescence  may  be  Implied,  and  make  their  action,  In  the  absence 
of  fraud  or  collusion,  binding  upon  the  corporaticm  and  persons  subsequently 
becoming  interested  therein.  Weldx  v.  I.  &  T.  N.  Bank,  122  N.  Y.  177,  25  N. 
B.  269;  Barr  v.  N.  Y.,  li.  B.  &  W.  R  R.  CJo,,  125  N.  Y.  263,  26  N.  B.  145; 
Marbury  v.  Stone,  17  App.  Dit.  352,  45  N.  Y.  Supp.  184,  affirmed  160  N.  Y. 
701,  57  N.  B.  1116. 

Had  this  been  a  salt  loot  equity,  brought  by  a  minoffty  stockholder,  claiming 
that  he  was  the  victim  of  fraud  and  ci^lusion,  and  seeking  to  prevent  waste 
of  the  cor];)oration  funds  and  property,  or  for  an  accounting  for  money  paid 
out  in  large  Increase  of  salaries  and  other  illegal  diversion  of  a  corporation's 
assets,  such  as  is  discussed  in  Kreitner  v.  Burgweger,  174  App.  Div.  48,  160 
N.  Y.  Supp.  256,  a  somewhat  different  question  would  be  presented.  Then  all 
of  the  facts  would  be  before  the  court  for  determination.  But  the  defendant 
corporation  itself  is  hardly  in  the  same  position,  when  seeking  to  resist  pay- 
ment of  notes  given  for  a  portion  of  the  salary  of  a  man  that  had  served  it 
for  several  years.  This  defense  is  interposed  by  the  corporation  under  new 
management,  exercising  control  through  stock  purchased  fl*om  these  officers, 
who  authorized  the  employment  and  gave  the  notes  for  the  services  per- 
formed. No  minority  stockholder  voices  any  grievance  here.-  When  the  ques- 
tion of  fact  is  submitted  to  a  jury  as  to  whether  or  not  the  services  rendered 
were  of  the  value  claimed  by  plaintiff,  and  as  to  whether  his  act  as  director 
in  voting  for  these  salaries  was  founded  on  good  faith,  and  putting  upon  him 
the  burden  of  showing  that  his  acts  were  honest,  and  the  ^ry  has  found  in 
favor  of  the  plaintiff  on  these  questions,  I  regard  myself  concluded  by  the  ver- 
176N.Y.S.— 11 
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diet,  and  must  atfsnme  that  the  acts  of  the  directors  complained  of  wece  cot- 
erned  by  good  faitb  and  honest  purposes. 

The  motion  to  dismiss  the  complaint  is  denied.  The  motion  for  a  new  trial 
is  denied,  with  $10  coste  to  the  plaintiff. 

Argued  before  JOHN  M.  KELLCXiG,  P.  J.,  and  LYON,  WOOI> 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

E.  J.  Cook,  of  Geneva  (James  S.  Havens,  of  Rochester,  of  counsel), 
for  appellant. 

Cobb,  Cobb,  McAllister,  Fcinberg  &  Heath,  of  Ithaca  (A.  W.  Fein- 
berg,  of  Ithaca,  of  counsel),  for  respondent, 

PER  CURIAM.  The  complaint  alleges  two  causes  of  actions  up- 
on promissory  notes,  one  of  them  for  $1,000  and  the  other  for  $1,500. 
The  making  and  delivery  of  the  notes  is  admitted,  as  is  the  fact  that 
they  remain  unpaid  and  are  the  property  of  the  plaintiff.  The  answer 
denies  on  information  and  belief  that  there  was  afiy  consideration  for 
the  notes,  and  affirmatively  that  there  wa?  no  consideration  for  the 
notes.  The  answer  further  sets  up  alleged  facts  in  reference  to  the 
internal  affairs  of  the  defendant  corporation,  in  an  effort  to  show  that 
by  reason  of  the  illegality  of  certain  corporate  actions,  in  which  the 
plaintiff  took  part,  there  was  no  consideration  for  the  issuing  of  the 
notes. 

[1,2]  The  learned  trial  court,  in  denying  defendant's  motion  for  a 
new  trial,  has  stated  the  facts  quite  fully,  and  has  reached  the  conclu- 
sion that  the  jury  were  justified  in  finding  the  facts  in  favor  of  the 
plaintiff,  and  a  careful  review  of  the  evidence  satisfies  us  that  this  re- 
sult should  not  be  disturbed  on  this  appeal.  Whether  the  meeting  at 
which  the  salaries  of  the  three  principal  stockholders  were  fixed  in  1911 
was  legal  or  not  is  not  of  great  importance  here ;  all  that  was  done  has 
been  since  acted  upon  by  all  of  the  stockholders  who  have  taken  any 
apparent  interest  in  the  corporation^  and  we  are  clearly  of  the  opinion 
that  the  corporation  may  not  defeat  its  obligations  by  an  attack  upon 
its  own  acts.  In  other  words,  it  cannot  collaterally  determine  the  legal- 
ity of  its  .acts  done  under  forms  of  law,  for  the  purpose  of  defeating 
its  obligations  issued  with  a  full  knowledge  of  all  the  facts,  by  an  of- 
ficer held  out  as  having  authority  to  make  these'  notes. 

[8]  While  the  facts  disclosed  were  such  as  to  call  upon  the  plain- 
tiff to  establish  the  fairness  of  his  own  conduct,  there  is  evidence  in 
the  case  from  which  this  conclusion  may  be  drawn,  and  the  issue  havr 
ing  been  presented  fairly  to  the  jury  tihere  is  no  reason  for  holding 
that  the  verdict  is  not  supported.  The  very  complete  discussion  of  the 
question  involved  by  the  learned  trial  court  makes  it  unnecessary  to 
go  into  the  matters  involved  further;  the  salaries  voted  to  the  prin- 
cipal stockholders,  who  were  the  active  workers  in  the  conduct  of  the 
business,  while  in  words  made  to  the  officers,  were  in  fact  intended 
and  understood  as  the  compensation  to  be  received  for  actual  work 
performed,  and  as  all  the  others  appear  to  have  received  their  compen- 
sation, there  is  no  reason  why  the  plaintiff  should  be  denied  the  amount 
conceded  to  have  appeared  on  the  books,  less  a  com()romise  discount. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 
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P£X)PLE  ex  reL  FAVIIJON  NATUBAD  GAS  CO.  v.  PUBMO   SERVICE 
COMMISSION,  SECO(NI>  DIST. 

P&OPLB  ex  rel.  TRl-COXJWn  NATDBAL  GAS  00.  t,   SAME. 

(Supreme  Court,  Appellate  DivisloUi  Tb|rd  Department    May  7,  1&19.> 

Gtfl  ^=»1S(2) — ^RjfiGXJLATlOW— AUTHOBITT  OF  PUBLIC  SeBTVICI;  COMMISSION. 

Public  Service  Commission  has  no  authority  to  restrict  consumption  of 
iiaturial  gaa  during  certain  months  and  deprive  certain  consumers  of  all 
use  thereof  during  sudi  time*  where  inadequacy  of  supply  is  due  to  dry-  • 
ing  of  wells  and  not  to  poor  equipment  or  improper  methods  of  gas 
company;  Public  Service  Commissions  Law,  f  65,  section  60,  eubft.  5,  and 
sections  71  an^  72,  relating  to  the  commission's  authority  over  gaa  supply^ 
having  reference  to  improvements  in  equiiHnent  and  methods  of  produe-  • 
tion  and  distribution  and  not  to  an  insufficient  natural  supply. 

John  M.  K^logg,  P.  X,  dissentdng. 

Certiorari  by  the  People,  on  the  relation  of  Pavilion  Natural  Gas 
Company,  and  by  the  People  on  the  relation  of  Tri-County  Natural 
Gas  Company,  against  the  Public  Service  Commission,  Second  Dis- 
trict, to  review  an  order  of  the  Commission.  Determination  annulled, 
and  proceeding  remitted  to  Commission. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

James  M.  E*  O'Grady,  of  New  York  City,  for  relator  Pavilion 
Natural  Gas  Company. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo  (Daniel  J.  Kenefick 
and  John  L.  Kenefick,  both  of  Buffalo,  of  counsel),  for  relator  Tri- 
County  Natural  Gas  Co. 

Ledyard  P.  Hale,  of  Albany,. for  defendant 

COCHRANE,  J.  The  Pavilion  Natural  Gas  Company  since  the 
year  1906  has  produced  natural  gas  from  wells  owned  and  operated  by 
itself.  From  time  to  time  it  has  extended  its  pipe  lines  into  various 
towns  and  villages,  whereby  it  has  supplied  consumers  with  natural 
gas.  The  Tri-County  Natural  Gas  Company  is  not  a  producer,  but 
since  the  year  1909  has  been  supplied  with  natural  gas  by  the  Pavilion 
Company,  and  in  turn  distributes  the  same  to  consumers  in  other  lo- 
calities not  supplied  by  the  latter  company.  The  localities  supplied  by 
the  two  companies  are  quite  extensive,  including  numerous  villages, 
and  hamlets  in  four  counties  of  the  state. 

On  July  9,  1918,  the  Public  Service  Commission  made  an  order  that 
all  the  customers  of  both  companies  should  be  divided  into  two  class- 
es, to  be  known  as  ''domestic  consumers"  and  ''industrial  consumers" ; 
that  domestic  consumers  should  "include  the  users  of  natural  gas  for 
heating,  lighting,  and  cooking  in  private  houses,  boarding  houses,  and 
apartment  houses,  and  users  of  natural  gas  for  lighting  and  cooking 
only  in  hotels,  restaurants,  bakeries,  eating  houses,  club  houses,  hos- 
pitals, and  charitable  institutions" ;  that  all  other  consumers  should  be 
kix)wn  as  industrial  consumers;  that  from  the  1st  day  of  December  in 
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each  year  until  the  31st  day  of  March  in  the  succeeding  year  no  natural 
gas  should  be  furnished  by  either  company  to  any  industrial  consumer 
for  any  purpose  without  the  special  permission  of  the  commission, 
with  an  exception  not  here  material ;  and  that  during  the  S2{xnt  pfcriod 
no  domestic  consumer  should  be  permitted  to  use  more  than  25,000 
cubic  feet  of  natural  gas  in  any  one  month,  nor  in  that  proportion  for  a 
corresponding  part  of  a  month.  The  reason  for  this  order  is  recited 
therein  as  follows: 

"That  the  Payillon  Natural  Gas  CJompany  does  not  and  cannot  fornlsh  a 
'  sufficient  supply  of  natural  gas  to  Its  customers  In  the  territory  served  by 
It  during  the  winter  mdnths,  and  that  said  territory  is  dependent  upon  said 
company  for  its  supply  of  gas,  and  that  much  Inconyenienee,  suffering,  and 
danger  to  the  health  and  the  lires  of  the  customers  of  said  company  are 
*  caused  by  the  inability  of  said  company  to  furnish  the  necessary  amount 
of  gas  with  adequate  and  proper  pressure,  and  that  It  is  necessary  to  re- 
strict the  use  of  gas  furnished  by  said  company  during  the  wtatjer  months  foi 
the  purpose  of  conserving  the  supply  for  domestic  customers." 

The  order  is  in  terms  made  applicable  to  both  relators.  In  respect  • 
to  the  recital  in  the  order  of  "suffering  and  danger  to  the  health  and 
the  lives  of  the  customers"  there  is  no  evidence  in  the  record  justifying 
such  recital.  There  may  be  plenty  of  "inconvenience,"  but  no  witness 
testified  to  any  fact  justifying  the  inference  of  "suffering  and  danger" 
to  any  one. 

The  order  is  based  on  the  inability  of  the  relators  to  supply  an  ap- 
propriate amount  of  gas,  not  because  of  inadequacy  of  equipment  or 
imperfection  of  methods  employed  in  the  manufacture,  distribution,  or 
supply  of  gas,  but  because  nature  is  not  sufficiently  liberal  in  its  sup- 
ply. The  wells  are  becoming  dry.  The  use  of  gas  in  the  localities  af- 
fected has  been  sufficiently  extensive  to  exhaust  the  beneficence  of 
'nature.  The  relators  cannot  perform  the  impossible.  All  the  people 
who  desire  gas  cannot  have  it  in  the  quantity  desired  by  them,  for 
the  simple  reason  that  the  earth  does  not  yield  enough  in  the  vicinity 
affected  to  supply  all  wants. 

This  inadequacy  of  nature  the  commission  has  sought  to  offset  by 
the  simple  device  of  restricting  •the  consumption*  of  gas  during  the  win- 
ter months,  when  there  is  the  greatest  drain  on  the  natural  reservoir. 
The  industrial  consumers,  which  class  includes  the  manufacturers  and 
largest  consumers,  are  entirely  deprived  of  gas  during  those  months. 
Hotels,  hospitals,  charitable  institutions,  and  others  must  not  use  it  for 
heating,  or  for  any  purpose  except  lighting  or  cooking,  and  all  are 
limited  in  the  amount  of  monthly  consumption.  The  commission  has 
acted  on  the  theory  of  the  greatest  good  to  the  greatest  number.  But 
while*  the  "domestic  consumers,"  who  constitute  the  larger  plass,  de- 
rive an  advantage  from  the  order  of  the  commission,  there  is  necessa- 
rily a  corresponding  disadvantage  to  those  who  are  less  favored,  and  it 
may  be  difficult  or  even  impossible  to  strike  a  balance  between  the  ad- 
vantages and  disadvantages  resulting*  from  the  order.  The  question, 
however,  does  not  depend  on  the  argument  pro  bono  publico,  but  on' 
the  statutory  power  of  the  commission. 

The  commission  found  its  jurisdiction  in  sections  65  and  66  of  the 
Publig  Service  Commissions  Law  (ConsoL  LawB,<:.  48).    Neither  thts» 
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sections,  nor  sections  71  and  72,  nor  any  othe^  statutory  provision  in 
my  opinion  either  expressly  or  by  implication  authorizes  this  order. 
These  sections  were  the  subject  of  consideration  and  discussion  in 
People  ex  rel  Municipal  Gas  Co.  v.  Public  Service  Commission,  224 
N.  Y.  156,  120  N.  E.  132,  and  while  I  do  not  regard  that  case  as  ani 
authority  against  the  commission  on  the  proposition  here  involved,  the 
analysis  and  discussion  of  the  statute  at  pag^  162  et  seq.  of  224  N.  Y., 
at  page  133  of  120  N.  E.,  is  pcrtiiieat  and  instructive.  Section  66 
consists  of  13  subdivisions,  covering  a  broad  field  of  details  i^i  respect 
to  which  the  commission  may  exercise  it^  activities.  Whatever  au- 
thority exists  in  that  section  for  the  order  in  question  must  be  found  in 
subdivision  5,  which  so  far  as  here  material  provides  that  if — 

**the  rates  or  charges  or  th^  acts  or  regulations  of'  the  relators  ^'are  unjust, 
noreasonable,  unjustly  discriminatory  or  unduly  preferential  or  In  any  wis^ 
Ul  violation,  of  ^ny  proviaion  of  law,  the  commission  shall  determine  and  pre- 
scribe the  just  and  reasonable  rates  and  charges  •  •  «  and  the  just  and 
reasonable  acts  and  regulations  to  be  done  and  observed;  and  whenever 
•  ♦  ♦  the  property,  equipment  or  applianoes.  •  •  •.  are  unsafe,  in- 
efficient or  inadequate,  tlxe  commission  shall  determine  and  prescribe  the 
safe,  efficient  and  adequate  property,  equipment  and.  appliances  thereafter 
to  be  used»  maintained  and  operated  for  the  security  and  accommodation  of 
the  public  and  in  compliance  with  the  provisions  of  law  and  of  their  tra^* 
chises  and  charters." 

As  stated  in  the  case  last  cited,  subdivision  5  of  section  66  and  sec- 
tions 71  and  72  relate  to  the  same  subject-matter  and  are  interdepend- 
ent. "Sections  71  and  72  prescribe  the  procedure  and  concrete  reme- 
dies through  which  the  general  powers  given  the  commission  in  sub- 
division 5  of  section  66  shall  be  carried  out"  Section  71  provides  that 
the  cpmttiission  may  investigate  "as  to  the  illuminating  power,  purity, 
pressure  or  price  of  gas,"  and  section  72  provides  that  after  such  in- 
vestigation the  commission  "may  order  such  improvement  in  the  man- 
ufacture, distribution  or  supply  of  gas,  *  *  *  or  in  the  methods 
employed  by  such  person  or  corporation,  as  will  in  its  judgment  be 
adequate,  )ust  and  reasonable." 

These  statutory  provisions  relate  to  the  property,  equipment,  or  ap- 
pliances which,  the  relators  have  or  should  have,  and  to  the  methods  in 
respect  thereto  which  they  can  or  should  employ.  They  relate  to  the 
fsbcilities  or  methods  used  or  employed  by  the  relators..  The  commis- 
sion can  order  improvements  in  the  equiiMwent  or  methods  of  the  re- 
lators, in  order  to  overcome  their  shortcomings  or  ^failure.  It  is  pow- 
erless to  overcome  the  shortcomings  or  failure  of'  nature.  Whatever 
the  relators  can  reasonably  do  to  increase  the  supply  may  be  required 
by  the  commission.  The  power  to  do  that  is  very  different  from  th^ 
power  to  deprive  some  consumers  of  gas  in  order  Uiat  others  may  have 
more.  I  think  it  needs  no  argupient  that,  when  the  Legislature  enact; 
ed  this  statute,  it  did  not  have  in  mind  the  possibility  of  a  failur^'in 
the  supply  of  paturalf^as*  The.  statute  does  not  contemplate  such  a 
condition.  Its  provisions  have  reference  to  improvements  and  changes 
due  to  a  failure  on  the  part  of  the  owners  or  operators  in  respect  to 
their  equipment  or  methods,  and  not  to  a  failure  on  the  part  of  nature 
in;  supplying  the  commodity.  If  it  had  been  the  legislative  purpose 
to  grant  such  power  to  the  commission  as  has  been  exercised  in  mafe- 
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ing  the  order  under  consideration,  it  would  have  been  done  in  unmis^ 
takable  terms,  and  not  left  as  a  matter  of  inference. 

The  power  of  the  commission,  if  not  expressly  given  in  (Ac  statute, 
must  necessarily  be  implied  therefrom,  and  such  implication  cannot 
exist  beyond  what  is  necessary  for  the  just  and  reasonable  execution 
of  the  grant  of  power  which  the  statute  confers.  People  ex  rel.  Mu- 
nicipal Gas  Co.  V.  Public  Service  Ccmimission,  224  N-.  Y.  156,  165,  120 
N.  E.  132;  People  ex  rel.  New  York,  New  Haven  &  Hartford  Rail- 
road Co..  V.  Willcox,  200  N.  Y.  423,  431,  94  N.  E.  212;  People  ex  rel. 
New  York  Railways  Co.  v.  Public  Service  Commission,  223  N.  Y. 
373,  378,  119  N,  E.  848. 

These  relators  have  from  time  to  time  extended  their  lines  into  the 
various  municipalities  at  considerable  expense  with  the  approval  of  the 
commission.  They  are  lawfully  there.  They  have  received  franchis- 
es from  such  municipalities,  and  have  entered  into  contract  obligations 
with  the  consumers  residing  therein.  The  commission  cannot  destroy 
or  interfere  with  these  contract  rights  and  obligations.  Undoubtedly, 
if  the  consumers  are  dissatisfied  with  the  service  they  are  receiving, 
they  can  discontinue  their  patronage  or  rely  on  whatever  contract 
rights  they  possess  against  the  relators.  This  may  be  the  remedy 
which  nature  suggests  for  an  insufficiency  of  supply  which  nature  can- 
not produce.  The  commission  can  within  certain  limits  regulate  the 
price.  But  as  long  as  a  consumer  is  willing  to  pay  for  what  he  is  re- 
ceiving, although  he  may  not  be  receiving  all  he  desires,  the  commis- 
sion has  no  power  to  deprive  him  of  that  privilege,  or  to  deprive  the 
relators  of  his  patronage. 

In  Matter  of  Park  Abbott  Realty  Co.  v.  Iroquois  Natural  Gas  Co., 
102  Misc.  Rep.  266,  168  N.  Y.  Supp.  673,  afiMmed  187  App.  Div.  922, 
174  N.  Y.  Supp.  914,  an  order  of  the  commission  that  the  gas  company 
should  not  take  on  new  customers  along  an  existing  pipe  hne  was  held 
invalid  as  to  the  owner  of  a  house  on  said  line  on  the  ground  of  lack 
of  legislative  authority,  express  or  implied.  I  can  see  no  difference 
in  principle  between  that  case  and  this  unfavorable  to  the  relators. 

There  are  other  provisions  in  the  order  relative  to  the  use  of  gas 
in  furnaces  not  originally  constructed  therefor,  and  in  regard  to  pres- 
sure gauges  to  be  used  and  the  pressure  to  be  maintained  in  service 
pipes,  which  pxrovisions  may  perhaps  be  proper;  but  we  express  no 
opinion  in  reference  thereto,  because  they  are  largely  dependent  on 
the  provisions  of  the  order  heretofore  discussed,  and  it  may  be  would 
not  have  been  made,  except  for  these  latter  provisions.  On  a  rdiear- 
ing  the  commission  may  make  such  direction  in  respect  tiiereto  as  may 
be  proper. 

The  determination  should  be  annulled,  with  $50  costs  and  disburse* 
ments,  and  the  proceeding  remitted  to  the  commission. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  Abbott  Park  Ave- 
nue Realty  Case  cited  was  an  application  for  a  peremptory  writ  of 
mandamus  to  compel  a  natural  gas  company  to  make  connections  with 
the  petitioner's  house.  The  house  was  new,  piped  and  equipped  for 
gas.     While  an  application  was  pending  for  connecting- it  with  the 
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mains,  tfife  Public  Service  Gommissiofl,  becitise  of  a  deficiency  in  the 
supply  of  natural  gas,  made  an  order  prohibiting  nev^  connections.  The 
order  was  held  to  be  unreasonable  and  arbitrary  and»  so  far  as  the  pe- 
titioner is  concerned,  not  a  defense  to  its  application.  It  denied  the 
petitioner  the  same  kind  of  service  which  was  granted  to  its  neigh- 
bors. Petitioner  could  not  use  gas,  even  in  the  summer  months,  when 
there  was  concededly  enough  for  all.  Under  the  police  power,  re- 
straint may  be  put  upon  the  natural  rights  of  individuals  for  the  pub- 
lic welfare.  Such  restraint,  however,  must  rest  upon  some  proper 
classification,  which  makes  it  reasonable ;  it  cannot  be  arbitrary. 

Here  the  commission  has  divided  the  consumers  into  two  classes, 
the  domestic  and  industrial,  and  has  .put  limitations  upon  each.  No 
consumer  is  here  complaining  that  the  order  interferes  with  his  rights. 
The  sole  complainants  are  the  companies,  which  are  willif^  to  furnish 
an  inadequate  service  at  an  increased  cost  to  the  consumer.  If  the 
consumers  are  aggrieved,  they  niust  take  care,  of  their  own  interests ; 
.the  relators  are  not  called  upon  to  defend  them. 

Concededly  the  companies  haVe  not  a  sufficient  gas  supply  for  their 
customers,  and  are  furnishing  poor  gas,  with  an  uneven  and  varying 
pressure,  with  the  result  that  the  consumer  is  not  given  an  adequate 
service,  but  in  the  meantime  his  bills  are  increasing.  The  question 
is :  Have  the  relators  a  legal  right  to  continue  that  condition,  and  can 
they  complain  at  the  relief  the  order  grants  to  the  consumers? 

The  order  does  not  punish  the  relators  because  of  the  failure  of  the 
natural  supply;  it  only  requires  reasonable  service  upon  reasonable 
terms.  It  places  the  loss  resulting  from  the  failure  of  the  wells  upon 
the  owners,  where  it  belongs,  and  does  not  allow  them  to  visit  it  upon 
the  consumer. 

Concededly  the  commission  has  the  power  to  require  that  new  wells 
be  bored,  if  in  its  judgment  such  action  would  meet  the  situation.  But 
it  considered  that  scheme  impracticable,  and  that  at  the  most  it  would 
furnish  a  mere  temporary  relief.  The  history  of  the  natural  gas  sec- 
tions satisfied  the  commission  that  the  trouble  is  permanent.  The  re^ 
lators,  however,  claim  that  new  drilling  will  furnish  relief ;  but  they 
have  obtained  no  relief  and  evidently  are  helpless.  In  the  judgment 
of  the  commission,  and  as  a  plain  matter  of  fact,  there  can  be  but  two 
possible  means  of  relief:  (1)  The  establishment  of  an  auxiliary  gas 
plant,  to  help  out  the  wells  during  the  four  months  of  greatest  con- 
sumption. The  companies  refuse  to  do  this,  and  the  commission  doubts 
its  power  to  require  it.  (2)  The  regulation  of  the  pressure,  which 
would  necessarily  result  in  cutting  down  the  consumption,  in  order 
to  make  die  regulation  effective. 

The  Public  Service  Commissions  Law  was  enacted  to  compel  pub- 
lic service  corporations  to  perform  their  duties  to  the  public,  which 
mainly  are  the  furnishing  of  a  reasonable  service  at  a  reasonable  price. 
Concededly  the  relators  are  at  fault  in  both  these  respects.  The  order 
is  therefore  directly  within  the  spirit  of  the  law,  and  I  think  is  well 
within  its  terms. 

The  act,  in  substance,  provides  that  "each  commission  shall  pos- 
sess tiie  powers. and  duties  hereinafter  specified,  and  also  all  powers 
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necessary  or  prdper  to  enable  it  to  cany  out  the  pui*poSes  of  this  cljap* 
ter"  (section  4) ;  that  its  jurisdiction,  supervision,  po^vcrs,  and  duties 
extend  to  the  manufacture,  sale,  or  distribution  of  gas,  to  gas  plants^ 
and  to  the  persons  or  corporations  owning,  leasing,  or  operating  them 
(section  5) ;  that  a  gas  company  must  furnish  and  provide  such  service, 
instrumentalities,  and  facilities  as  shall  be  safe,  adequate,  and  in  all 
respects  just  and  reasonable  (section  65) ;  that  the  commission  has  gen- 
eral supervision  of  all  gas  companies  and  their -plants  (section  66,  subd. 
1),  and  is  to  ascertain  the  quality  of  gas  supplied  and  the  methods  em- 
ployed in  distributing  and  supplying  it,  and  is  given  power  to  order 
such  reasonable  improvements  as  will  best  promote  the  public  inter- 
ests, preserve  the  public  health,  and  protect  those  using  gas,  and  to 
order  improvements  and  extension  of  the  works,  conduits,  and  other 
reasonable  devices,  apparatus,  and  property  (section  66,  subd.  2) ;  that 
the  commission  is  to  keep  informed  as  to  the  methods,  practices,  reg- 
ulations, and  property  employed,  and  when,  in  its  opinion,  the  prop- 
erty, equipment,  and  appliances  are  insufficient  or  inadequate,  to  de-. 
termine  and  prescribe  efficient  and  adequate  property,  equipment,  and 
appliances  to  be  used,  maintained,  and  operated  for  the  security  and 
accommodation  of  the  public  (section  66,  subd.  5) ;  that  it  is  to  itiquire 
as  to  the  illuminating  power,  purity,  pressure,  and  price  of  gas,  and, 
after  a  hearing,  may  order  such  improvements  in  the  manufacturing, 
distribution,  or  supply,  or  in  the  methods  employed,  as  will  in  its  judg- 
ment be  adequate,  just,  and  reasonable  (sections  71,  72).  Section  73 
requires  obedience  to  the  orders  of  the  commission,  and  section  127 
provides  that  all  acts  or  parts  of  acts  in  conflict  with  the  act  are  re- 
pealed. 

The  attorney  for  one  of  the  villages  urged  that  all  that  was  required 
to  remedy  the  existing  evil  was  for  the  commission  to  fix  a  reasonable 
pressure  under  which  gas  shall  be  delivered  and  that  such  requirement 
would  necessarily  compel  the  companies  to  curtail  their  service.  The 
commission  felt  that  the  companies  could  not,  in  the  winter  months, 
deliver  the  gas  under  a  proper  pressure  unless  the  consumption  was 
decreased.  The  matter,  in  substance,  was  viewed  as  one  of  pressure, 
and  that  the  decrease  in  the  supply  and  the  increase  of  die  consumption 
caused  a  low  and  fluctuating  pressure,  which  resulted  in  the  grievances 
complained  of.  We  may  properly  consider  the  question  as  one  of 
pressure,  purity,  and  price,  which  the  commission  is  cxpresdy  author- 
ized to  regulate. 

If  the  part  of  the  oi*der  fixing  the  pressure  stood  alone^  ft  would  be 
impossible  for  the  companies  to  comply  with  it,  for  the  law  contem- 
plates that  they  must  grant  a  reasonable  service  to  all  who  desire  it 
If,  however-  the  commission  has  the  right  to  regulate  the  pressure  and 
to  relieve  the  community  from  its  present  sufferings,  it  must  have  pow" 
er  to  do  the  only  thing  which  will  bring  about  such  a  result ;  that  is,  to 
cut  down  the  consumption.  If  it  is  necessary  to  decrease  the  con- 
sumption, the  commission  is  called  upon  to  specify  how  it  shall  be  de- 
creased, and  therefore  it  may  determine,  as  it  has  in  this  case,  that 
consumers  shall  not  use  a  stove  unless  it  is  adapted  to  such* use;-  that 
the  use  by  domestic  consumers  shall  not  exceed  a  certain  tpaaeinrnin, 
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and  that  an  industrial  consumer^  who  uses  the  gas  for  a  purpose  not 
used  by  the  ptiblic  in  general,  shall,  during  the  months  specified,  use 
it  only  as  permitted  by  the  comnxission.  The  commis$ion,  from  neces- 
sity, in  order  to  carry  out  the  powers  granted  it,  has  the  right  to  do 
what  the  companies  themselves  could  not  do— deny  service  during  the 
four  months  to  some,  if  there  is  a  reasonable  basis  for  classifying  the 
limited  service.  The  classification  must  pot  rest  on  technical  or  arr 
bitrary  grounds,  but  must  have  a  broad  and  reasonable  basis.  The  di- 
vision of  the  customers  into  industrial  and.  domestic  is  a  reasonable 
classification. 

As  we  have  said,  the  only  complaint  here  comes  from  the  gas  com- 
panies, and  their  supposed  grievance,  as  we  gather  it  from  the  record^ 
is  that  they  are  not  permitted  to  {urmsh  the  public  an  inadequate  sup- 
ply of  poor  gas  with  increased  bills,  rather  than  an  adequate  supply  of 
good  gas  at  normal  costs. 

I  favor  an  affirmance. 


(187  App.  Dlv.  376) 

PROCaX)R  &  GAMBLE  CO.  v.  PETERS,  WHITE  ^  CO. 

(Supreme  Court,  Ai^llate  Diyisldn,  First  D^artment.    May  2,  1919.) 

1.  Tboveb  and  CJowversion  ^=»4(K4) — Convbbsion  by  FAcroBf— Bvidbwce. 

In  action  by  buyer  for  conversion  of  several  carloads  of  fish  oil  by  de- 
fendant, a  factor,  under  an  agreement  wltb  manufaetnrer  for  sale  of  the 
oil,  held,  that  defendant  participated  In  diversion  by  manufacturer  and 
appropriated  proceeds  with  knowledge  that  maaufacturer  was  diverting 
the  oil  from  plaintlfT. 

2.  Sates  ^=s>212 — ^Passing  of  I^itli:. 

Under  contract  of  sale  of  all  flsh  ofl  to  be  produced  by  a  manufacturer 
during  a  certain  period,  excepl  a  certain  number  of  barrels,  or  so  much . 
thereof  as  a  named  company  should  take  under  Its  agreement,  held^  that 
title,  subject  to  option  of  said  company,  passed  when  oU  was  pumped  Into 
seller's  storage  tanks  In  ylew  of  Personal  Proi^erty  Law,  |  86,  subda.  IS, 
section  100,  rule  4  (1),  and  section  156,  subd.  4,  and  that  diversion  there- 
after constituted  conversion. 

Smith,  J.,  dissenting  in  part 

Action  by  the  Proctor  &  Gamble  Company  against  Peters,  White  & 
Co.  On  motion  by  plaintiflF  for  a  new  trial  on  exceptions  ordered  heard 
in  the  first  instance  at  the  Appellate  Division  on  a  direction  of  a  ver- 
dict in  favor  of  defendant.  Exceptions  sustained,  and  new  trial  or- 
dered. 

Argued  before  CLARKE,  P.  J.,  .and  LAUGHLIN,  DOWLING, 
SMITH,  and  MERRELL,  JJ. 

Eugene  Lamb  Richards,  of  New  York  City  (Rutherford  B.  Meyer, 
of  New  York  City,  on  the  brief),  for  the  motion. 

Sullivan  &  Cromwell,  of  New  York  City  (Clarke  M.  Rosecrantz,  of 
New  York  City,  of  counsel,  and  Eustace  Sdigman,  of  New  York  City, 
on  the  brief),  opposed. 

LAUGHLIN,  J.  The  plaintiff,  a  corporation  duly  oiiganized  and  ex- 
isting under  the  laws  of  Ohio,  brought  this  action  against  the  defend- 
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ant,  a  domestic  corporation,  for  the  conversion  of  fish  oil,  at  Promised 
Land,  N.  Y.,  between  the  1st  day  of  August  and  the  15th  day  of  Sep- 
tember, 1914.  The  answer  is  a  general  denial.  The  plaintin  claimed 
title  and  the  right  to  the  possession  of  the  oil  by  virtue  of  an  agree- 
ment, in  writing,  made  between  it  and  the  Atlantic  Phosphate  &  Oil 
Company,  which  was  a  domestic  corporation,  and  which,  for  the  sake 
of  brevity,  will  be  referred  to  as  the  seller,  on  the  29th  day  of  Jan- 
uary, 1914.  The  seller  had  a  plant  at  Promised  Land,  Long  Island, 
for  extracting  oil  from  fish,  and  it  conducted  the  business  of  catching 
fish,'  unsuitable  for  human  consumption,  and  of  extracting  the  oil  there- 
from and  selling  the  refuse  as  fertilizer.  It  was  not  a  contract  to  pur- 
chase in  the  future,  for  it  expressly  provided  that  th6  "seller  hereby 
sells"  and  the  purchaser  "buys"  from  it  "all  the  menhaden  fish  oil  to 
be  produced*'  at  said  plant,  from  the  date  of  the  contract  to  the  31st 
day  of  December  thereafter,  "except  six  thousand  (6,000)  barrels,  or 
such  part  thereof  ais  Marden,  Orth  &  Hastings  Company  shall  take  un- 
der agreement"  between  it  and  the  seller,  dated  the  15th  day  of  De- 
cember, 1913,  and  the  plaintfflF  agreed  to  pay  for  the  oil  as  therein- 
after provided. 

On  the  subject  of  the  delivery  of  the  oil,  which  is  one  of  the  prin- 
cipal points  in  the  case,  the  contract  provided  that  the  purchaser  should 
receive  the  oil  in  tank  cars  to  be  supplied  by  it  at  the^  factory,  or,  at 
its  option,  in  barrels  to  be  furnished  by  it  at  the  factory ;  that  the  pur- 
chaser was  to  provide  enough  tank  cars  or  barrels  at  the  factory  to 
take  and  receive  the  oil  "as  and  when  produced  by  the  seller,  except- 
ing as  thereinafter  provided";  that  the  oil  should  be  invoiced  to  the 
purchaser  by  said  Marden,  Orth  &  Hastings  Company,  as  agent  for  the 
seller,  "as  and  when"  the  oil  was  produced  at  the  factory,  and  that 
thereupon  said  agent  should  be  entitled  to  draw,  at  sight  to  its  own  or- 
der, upon  the  purchaser  for  the  oil,  at  the  rate  of  25  cents  per  gallon ; 
that  if,  at  any  time,  there  should  not  be  at  the  factory  sufficient  t^nk 
cars  or  barrels  furnished  by  the  purchaser  "to  receive  all  the  oil  as  fast 
as  produced,"  the  seller  should  store  the  oil  in  its  own  tanks  at  the  fac- 
tory, and  its  agent  should  invoice  the  oil  as  soon  as  so  stored  to  the 
purchaser,  and  should  be  entitled  tiiereupon  to  draw  upon  the  pur- 
chaser the  same  as  with  respect  to  the  oil  delivered  into  tank  cars  or 
barrels,  and  in  the  event  that  the  oil  so  stored  in  the  seller's  tanks 
should  reach  the  amount  of  15,000  barrels,  and  the  purchaser  sftould 
not  provide  sufficient  tank  cars  of  barrels  "to  take  care  of  all  excess ' 
oil  as  fast  as  produced,"  the  seller  was  to  be  at  liberty  to  "ship  such 
excess  oil  to  the  purchaser  or  to  store  the  same  in  any  way  that  may 
be  possible,"  and  in  that  event  the  purchaser  agreed  to  pay  the  seller 
any  extra  expenses  thus  incurred.  Provisions  were  then  made  for. 
weighing  and  testing  the  oil  on  its  receipt  at  the  purchaser'^  factory  in 
Cincmnati,  in  order  to  determine  the  correctness  of  the  invoices  as  to 
quantity,  and  to  determine  whether  the  oil  shipped  was  .of  the  quality 
specified  in  the  contract,  and  thereafter  the  final  payment  of  the  pur- 
chase price,  to  be  determined  as  therein  provided,  either  by  the  pur- 
chaser's election  to  take  f.  o.  b.  cars  at  Promised  Land  at  30  cents  per 
gallon  or  by  the. current  niar<kQt  prices  at  Baltimore,  was  to  l;>e  made. 
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By  the  agreement  between  the  oil  company  and  the  MUrden*.  Oith 
&  Hastings  Company,  referred  to  in  the  contract  between  the  seller 
and  the  plaintiff,  the  seller  appointed  the  Marden,  Orth  &  Hastings 
Company  its  sole  and  exclusive  agent  for  the  sale  of  all  the  fish  oil 
oflfered  for  sale  or  produced  by  it,  or  by  any  One  controlled  by  it,  dur- 
ing one  year  from  the  date  thereof,  and  the  agent  was  given  the  option 
to  take  oil  for  its  own  account  to  the  extent  of  6,000  barrels,  and  the 
agent  agreed  to  lend  to  the  seller  its  credit,  in  the  form  of  promissory 
notes,  to  the  extent  of  $30,000.  The  agency,  which  the  contract  be- 
tween the  seller  and  the  plaintiff  contemplated  should  be  exercised  by 
the  Harden,  Orth  &  Hastings  Company,  was  not  exercised  by  that  - 
company,  but  in  part  was  exercised  by  the  defendant.  It  was  not 
shown,  however,  whether  that  contract  of  agency  was  terminated  by 
mutual  consent  or  otherwise.  The  evidence  shows  that  the  Marden, 
Orth  &  Hastings  Company  exercised  its  option  to  purchase  part  of  the 
oil,  but  not  to  the  extent  of  6,000  barrels,  and  that  it  received  the  oil 
to  the  extent  that  it  exercised  the  option.  It  docs  not  appear  when  it 
exercised  the  option,  but  it  is  fairly  to  be  inferred  from  the  evidence 
that  its  exercise  in  no  manner  related  to  or  affected  the  oil  claimed  to 
have  been  converted  by  the  defendant. 

Prior  to  the  making  of  the  contract  with  Marden,  Orth  &  Hastings 
Company,  and  on  May  1,  1913,  the  seller  had  constituted  the  defend- 
ant its  factor  for  the  exclusive  right  to  sell  its  fish  oil  during  the  years 
1913-1914,  and  the  day  after  it  made  the  contract  with  the  plaintiff,  it 
notified  the  defendant  that  the  collections  for  its  oil  for  the  year  1914 
should  pass  through  the  defendant's  hands  as  theretofore.  The  de- 
fendant claims  that  it  was  not  aware  of  the  terms  of  the  contract  be- 
tween the  seller  and  the  plaintiff.  The  evidence  shows,  however,  that 
the  defendant  was  aware  of  .the  pendency  of  the  negotiations  leading 
up  to  the  execution  of  that  contract,  and  was  consulted  by  the  seller 
with  respect  thereto,  and  that  the  contract  was  exhibited  to  its  vice  pres- 
ident shortly  before  execution  and  in  the  form  in  which  it  was  execut- 
ed. The  vice  president  of  the  defendant  did  not  deny  that  he  exam- 
ined the  contract  when  it  was  so  exhibited  to  him  with  sufficient  care 
to  ascertain  plaintiff's  rights  thereunder,  and  the  correspondence  be- 
tween the  seller  and  the  defendant,  before  the  alleged  conversion,  tends 
to  show  that  defendant  knew  that  the  plaintiff  had  purchased  all  men- 
haden fish  oil  of  that  grade  to  be  manufactured  that  season  by  the 
seller,  subject  only  to  said  option  for  6,000  barrels.  The  first  draft 
drawn  by  the  seller  \>n  the  plaintiff,  under  the  contract,  through  the 
defendant,  was  a  time  draft  for  30  days  for  an  advance  payment  of 
$25,000  to  be  made  to  the  seller  under  the  contract,  and  was  drawn 
on  the  30th  day  of  January,  1914,  and  was  discounted  by  the  defend- 
ant- On  the  9th  day  of  May,  1914,  the  defendant  wrote  the  seller,  ask- 
ing whether  it  had  notified  the  plaintiff  of  the  defendant's  relations 
"as  regards  the  deal  made  with  them  in  oil/'  and  as  to  whether  the 
plaintiff  had  been  instructed  that  all  payments  were  to  go  through 
the  defendant's  office,  and  on  the  11th  day  of  May,  the  seller  acknowl- 
edged the  letter  and  inclosed  copies  of  letters  sent  to  the  plaintiff  to 
cover  the  suggestion  made  by  the  defendant,  which  on  the  next  day 
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the  drfendarit  acknowledged  to  be  satisfactory.  Numeroas  drafts 
drawn  by  the  seller  on  the  plaintiff  passed  through  the  defendant's 
hands,  and  it  discounted  those  oi  them  which  were  time  drafts. 

The  process  of  extracting  oil  at  the  plant  was  shown,  and  it  appears 
that,  after  it  is  allowed  to  remain  in  settling  tanks  until  it  becomes 
clear,  it  is  pumped  into  storage  tanks,  from  which  if  is  pumped  out  for 
shipment.  When  a  shipment  was  to  be  made,  the  seller  filled  out  an 
order  for  a  bill  of  lading  on  forms  furnished  by  the  carrier,  specifying, 
among  other  things,  to  whose  order  the  consignment  was  to  be  made, 
the  destination,  who  was  to  be  notified,  and  a  description  of  the  prop- 

•  erty  and  the  name  of  the  shipper,  and  on  the  presentation  of  that  and 
the  delivery  of  the  oil  to  the  carrier  the  bill  of  lading  was  filled  out 
and  delivered  to  the  shipper.  On  the  17th  of  July,  1914,  the  defend- 
ant wrote  tht  seller,  stating  that  it  understood  that  by  the  form  in 
which  the  oil  had  been  shipped  theretofore  the  plaintiff  could  get  the 
cars  without  awaiting  the  a|*rival  of  the  bills  of  lading  with  drafts  an- 
nexed, and  it  inclosed  forms  of  orders  for  bills"  of  lading,  and  request- 
ed that  they  be  used  in  the  future,  and  that  the  goods  be  shipped  in 
the  defendant's  name  and  to  its  order,  and  stated  in  effect  that  other- 
wise the  defendant  would  not  make  any  payments  on  account  of  ship- 
ments. The  seller  conformed  to  this  request,  and  thereafter,  and  on 
the  1st,  l^th,  20th,  and  29th  of  August  and  the  3d  of  September,  re- 
spectively, on  applications  on  such  forms,  the  carrier,  the  Long  Island 
Railroad  Company,  issued  five  bills  of  lading,  each  for  a  tank  car  of 
oil  consigned  from  this  plant,  to  the  order  of  the  defendant,  at  the 
Union  Stockyards,  Chicago,  with  a  notation  to  notify  Swift  &  Co., 
and  designating  the  defendant  as  the  shipper.  The  oil  was  shipped  ac- 
cordingly, and  the  bills  of  lading  were  presented  to  the  defendant,  and 
it  made  advances  thereon,  or  on  some  of  them,  to  the  seller,  and  for- 
warded them,  with  drafts  annexed,  for  the  full  purchase  price  fo  be 
paid  by  Swift  &  Co.  on  delivery  of  the  bills  of  lading.  The  defendant 
collected  the  drafts  and  credited  the  net  proceeds,  less  any  advances 

*  theretofore  made  thereon,  on  an  existing  indebtedness  owing  by  the 
seller  to  it. 

[  1  ]  It  does  not  appear  that  when  the  defendant  suggested  the  change 
in  the  forms  of  the  bills  of  lading  it  was  aware  that  the  seller  contem- 
plated diverting  this  oil  from  the  plaintiff,  and  the  reasonable  infer- 
ence is  that  the  change  was  suggested  solely  with  a  view  to  protecting 
itself  against  a  possible  delivery  of  the  oil  without  presentation  of  the 
bills  of  lading  and  payment  of  the  drafts  annexed  on  account  of  same, 
on  all  of  which  it  had  made  advances  to  the  seller;  but  when  these  bills 
of  lading  came  to  the  defendant  in  this  form  the  oil  was  under  its  con- 
trol (Furman  v.  Union  Pacific  R'd,  106  N.  Y.  579,  13  N.  E.  587),  and 
in  forwarding  the  bills  of  lading  to  Swift  &  Co.  it  participated  in  the 
diversion  thereof  and  appropriated  the  proceeds,  with  the  full  knowl- 
edge that  the  oil  'belongea  to  the  plaintiff.  There  is  also  evidence  war- 
ranting the  inferente  that,  owing  to  the  fact  that  plaintiff  was  insisting 
upon  credits  on  the  drafts  to  the  extent  of  one^half  the  amount  on  ac- 
count of  the  advance  of  the  $25,000,  as  it  had  a  right  to  do  under  the 
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contract  after  June  30,  1914,  the  defendant  at  the  irequest  of  the  seller 
had  negotiated  the  sales  to  Swift  &  Co.  ^ 

On  Sie  17th  of  August,  1914,  on  application  by  the  seller  in  like 
form,  the  carrier  issued  bills  of  lading  for  two  other  tank  cars  of  oil, 
consigned. to  the  order  of  the  seller  at  the  Union  Stockyards,  Chicago, 
with  a  notation  to  notify  Swift  &  Co.,  and  designating  the  seller  as 
the  shipper.  Although  by  the  f  6rms  of  the  bills  of  lading  these  two 
cars  were  not  under  the  control  of  the  defendant,  the  bills  of  lading 
passed  through  its  hands,  and  it  appropriated  the  proceeds  in  the  same 
manner,  after  it  was  chargeable  with  knowledge  by  the  other  bills  of 
lading  issued  in  its  own  name  and  to  its'  own  order,  that  the  seller  was 
diverting  the  oil  from  the  plaintiflf. 

[2]  It  is  contended  in  behalf  of  the  defendant  that  the  title  to  the 
oil  never  passed  to  the  plaintiff,  and  that  therefore  there  could  be  no 
conversion  thereof.  With  respect  to  two  of  the  shipments  the  plain- 
tiff furnished  its  own  cars  as  contemplated,  and  the  oil  was  delivered 
therein,  and  the  cars,  instead  of  being  shipped  to  the  plaintiff,  were 
shipped  to  Chicago  and  delivered  to  Swift  &  Co.  Surely  the  delivery 
into  the  cars  furnished  by  the  plaintiff  must  be.  deemed  a  delivery  to 
the  plaintiff,  and  neither  the  seller  nor  the  defendant  can  be  heard  to 
say,  in  effect,  that  the  seller  had  appropriated  the  plaintiffs  cars  be- 
fore it  pumped  the  oil  into  them,  and  that  therefore  they  were  its  own 
cars.  It  is  quite  clear,  therefore,  that  there  was  a  conversion  of  the 
two  cars,  and  that  the  defendant,  with  tne  full  knowledge  of  the  plain- 
tiflF's  title,  participated  therein.  Consequently  it  is  equally  liable  with 
the  seller.  It  is  not  essential  that  a  motive  be  shown  to  induce  the  ac- 
tion of  the  defendant  in  assisting  its  principal  in  converting  the  oil; 
but  there  is  some  evidence  that  its  principal  was  largely  indebted  to  it, 
and  that  by  thus  diverting  this  oil  it  received  the  full  purchase  price 
to  apply  thereon,  whereas  it  was  only  at  liberty  in  the  first  instance  to 
draw  on  plaintiff  for  part  of  the  purchase  price,  and  until  the  plaintiff 
was  reimbursed  for  the  advance  pa3nfnent  irmde  by  it  only  12^4  cents 
per  gallon  was  payable  by  it  on  the  first  drafts.  I  am  of  the  opinion 
that  by  the  express  terms  of  the  contract  there  was  a  delivery  of  the 
oil  to  the  plaintiff,  and  that  title  passed  when  it  was  pumped  into  the 
storage  tanks.  The  identification  was  then  complete,  and  it  became 
the  duty  of  the  seller  to  hold  the  oil  for  the  plaintiff,  or  to  ship  it  to 
the  plaintiff  in  the  event  that  the  quantity  on  hand  amounted  to  15,000 
barrels.  It  does  not  appear  how  many  barrels  wcne  tin  hand  at  any 
one  time,  and  therefore  it  cannot  be  assumed  that  the  quantity  of  oil 
amounted  to  that  number  of  barrels.  Until  the  Marden,  Orth  &'Hast- 
ings  Company  exercised  the  option,  the  plaintiff's  title  was,  doubtless, 
subject  to  the  exercise  thereof ;  but  as  already  stated  the  option  did 
not  concern  the  oil  in  question,  and  none  of  it  was  taken  in  the  exer- 
cise of  the  option. 

Section  156,  subd.  4,  of  the  Personal  Property  Law  (Consol.  Laws, 
c.  41),  provides,  among  other  things,  as  follows: 

**Good8  are  in  a  'deliverable  state'  within  the  meaning  of  this  article  when 
they  are  in  such  a  state  that  the  buyer  would,  under  the  contract,  be  bound 
to  take  delivery  of  them."  *,    , 
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Section  86  provides : 

"1.  The  goods  which  form  the  sabject  of  a  oontmct  to  sell  may  be  «ltlier 
existing  goods,  owned  or  possessed  by  the  seller,  or  goods  to  be  manutactared 
or  acquired  by  the  seller  after  the  makiog  of  the  contract  to  sell,  in  this 
article  called  'future  goods.* 

"2.  There  may  be  a  contract  to  sell  goods,  the  acquisition  of  which  by  the 
seller  depends  upon  a  contingency  which  may  or  may  not  happen. 

''8.  Where  the  parties  purport  to  effect  a  present  sale  of  future  goods,  ttie 
agreement  operates  as  a  contract  to  sell  the  goods." 

Section  100  provides : 

"Rule  4.  1.  Where  there  is  a  contract  to  sell  unascertained  or  future 
goods  by  description,  and  goods  of  that  description  and  in  a  deliverable  state 
are  unconditionally  appropriated  to  the  contract,  either  by  the  seller  with 
the  assent  of  t^e  buyer,  or  by  the  buyer  with  the  assent  of  the  stiler,  the 
property  in  the  goods  thereupon  passes  to  the  buyer.  Such  assent  may  be 
expressed  or  implied,  and  may  be  given  either  before  or  after  the  appropria- 
tion is  made." 

By  virtue  of  the  precise  terms  of  this  contract  and  the  unoontrovert- 
ed  facts,  the  case  is,  I  think,  brought  clearly  within  the  provisions  of 
the  Personal  Property  Law  quoted ;  and  the  intention  of  the  parties* 
which  governs  as  to  when  title  was  to  pass  (Cornell  v.  Clark,  104  N. 
Y.  455,  10  N.  E.  888;  Burrows  v.  Whitaker,  71  N.  Y.  296,  27  Am. 
Rep.  42),  plainly  was,  I  think,  that  the  title  was  to  pass  when  the  oil 
was  pumped  into  the  storage  tanks. 

The  only  authority  on  whicfc  the  defendant  relies,  which  is  not  mani- 
festly distingiiishable  on  the  facts,  is  Comfort  v.  Kiersted,  26  Barb.  472, 
and  that  is  distinguishable  on  the  ground  that  therein  there  was  not 
a  sale  of  all  the  shingles  the  seller  made  during  a  season,  or  during  a 
specified  time,  or  even  the  first  shingles  made,  but  of  a  specified  qtum* 
tity^  and  therefore,  until  there  was  an  actual  or  constructive  delivery, 
the  purchaser  could  not  claim  any  particular  shingles;  whereas,  here 
the  contract  was  for  all  the  fish  oil  of  the  specified  description  manu- 
factured by  the  seller  during  the  period  specified,  and  of  course  the 
seller  thereafter  could  confer  tide  on  no  one  else  with  respect  to  any 
of  it. 

It  follows  that  the  plaintiflF's  exception  to  the  direction  of  the  ver- 
dict should  be  sustained,  and  a  new  trial  granted,  with  costs  to  the 
plaintiff  to  abide  the  event.    Settie  order  on  notice. 

CLARKE,  P.  J.,  and  DOWUNG  and  MERRELL,  JJ.,  concur. 

SMITH,  J.  (dissenting  in  part).  In  January,  19J4,  the  plaintiflE  made 
a  contract  with  the  Atlantic  Phosphate  &  Oil  Corporation,  a  manuf  ac-- 
turer  of  fish  oil,  for  its  entire  product  for  the  year  1914,  with  the  ex- 
ception of  6,000  barrels,  or  as  much  thereof  as  might  be  donanded, 
which  the  said  oil  corporation  had  agreed  to  give  to'  Marden,  Orth  & 
Hastings  Company.  The  contract  provided  that  the  purchaser  should 
receive  the  oil  in  the  purchaser's  tank  cars,  to  be  supplied  by  the  pur- 
chaser at  the  seller's  said  factory  at  Promised  Land,  or,  at  the  pur- 
chaser's option,  from  time  to  time,  in  purchaser's  barrels  to  be  fur- 
nished by  the  purchaser  at  the  said  factory  at  Promised  Land.    It  was 
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further  provided  that  the  purchaser  should  provide  enough  tank  cars 
or  barrels  at  the  factory  as  aforesaid  to  take  and  receive  all  said  oil 
as  and  when  produced  by  the  seller,  except  as  thereinafter  provided. 
It  was  thereinafter  provided  that  when  the  said  oil  is  produced  by  the 
seller  at  its  factory  it  shall  be  invoiced  to  tiie  purchaser  by  Marden, 
Orth  &  Hastings  Company,  tfie  agent  of  the  seller,  and  provision  is 
made  for  the  drawing  of  drafts  as  against  the  purchase  price.  Later 
the  contract  provides : 

"If  at  any  time  tbere  shall  nbt  be  at  the  factory  sufficient  tank  cars  or 
barrels  furnished  by  the  purchaser  to  receive  all  the  oil  as  fast  as  prodvced, 
the  seller  shall  store  the  said  oil  in  Its  own  tanks  at  Its  factory,  and  Mar- 
den, Orth  &  Hastings  Comimny  shall  invoice  It  so  soon  as  stored  In  said 
tanks  to  ttw  pvrcbasery'and  shall,  be  entitled  to  draw  on  the  purchaser  at 
the  same  rate  of  25  cents  a  gallon  for  the  said  oil  so  stored  In  storage  tanks, 
as  well  a«  for  oil  placed  In  said  tank  cars  or  barrels:  provided,  however, 
that  If  at  any  time  the  oil  ao  stored  in  the  seller's  storage  tanks  shall  reach 
the  amount  of  15,000  barrels,  and  there  shall  not  be  enough  tank  cars  or  bar- 
rels provided  by  the  purchaser  to  take  care  of  all  excess  as  fast  as  produced, 
the  seller  may  ship  such  excess  oil  to  the  purchaser  or  store  the  same  In 
any  way  that  may  be  possible,  and  the  purchaser  in  that  e^ent  shall  pay  to 
the  seller  any  extra  expenses  thus  Incurred  by  the  seller." 

The  defendant  was.  the  factor  under  an  agreement  for  the  sale  of 
this  oil  of  the  Atlantic  Phospfcatc  &  Oil  Corporation.  The  defendant 
had  advanced  substantial  sums  of  money  to  that  corporation,  and  in 
order  to  protect  the  defendant  for  its  commissions  and  for  the  ad- 
vances, the  drafts  drawn  on  the  plaintiff  for  the  oil  shipped  were  de- 
livered to  and  collected  by  the  defendant.  Thereafter,  by  the  direc- 
tion of  the  defendant,  the  Atlantic  Phosphate  &  Oil  Corporation  ship- 
ped 6  carloads  of  the  oil  to  Swift  &  Co.,  and  it  is  for  the  conversion* 
of  these  6  carloads  of  oil  by  the  defendant  that  this  action  is  brot^ht 

Of  these  6  carloads,  4  were  taken  direct  from  the  tanks  of  the  At- 
lantic PbosiAate  &  Oil  Corporation  and  put  upon  the  cars  of  Swift  & 
Co.,  and  thus  forwarded  to  Swift  &  Co.  The  other  2  carloads  had 
been  taken  fnom  the  tanks  by  the  Atlantic  Phosphate  &  Oil  Corpora- 
tion and  put'  upon  the  cars  belonging  to  the  plaintiff,  and  the  oil  ia 
these  cars  belonging  to  the  plaintiff  was  shipped  to  Swift  &  Co.  As 
to  the  oil  taken  directly  from  the  tanks  of  the  Atlantic  Phosphate  & 
Oil  Corporation  and  put  upaa  the  cars  of  Swift  &  Co.,  I  do  not  think 
the  defendant  can  be*  hel4  for  conversion,  although  it  participated  in 
a  diversion  of  this  oil.  The  defendant  can  only  be  held  for  conversion 
provided  title  had  passed  from  the  Atlantic  Phosphate  &  Oil  Corpora- 
tion to  the  plaintiff. 

In  the  manufacture  of  this  oil,  the  evidence  shows  that  the  method 
of  manufacture  was  to  cook  the  fish  which  were  not  otherwise  fit  for 
eating,  and  then  .through  presses  the  oil  was  pressed  out  and  turned 
into  tanks,  where  the  oil  was  further  cooked;  that  thereafter  the  oil 
is  turned  into  settling  tanks  and  given  a  chance  to  clear,  and  that  after 
it  is  cleared  the  oil  is  finally  pumped  into  the  storage  tanks,  where  it 
stays  until  it*  is  loaded  upon  the  car,  so  that  the  placing  of  this  oil  in 
the  storage  tanks  was  only  the  last  step  in  the  process  ox  manufacture. 
It  would/ of  necessity^  have  been  run  into  thefse- storage  tanks/  wheth*- 
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er  or  not.it  was  sold  to  the  plaintiff,  or  whether  or  not  it  vras  sold  to 
any  one*    All  of  the  oil  was  run  into  these  storage  tanks  from  the 
settling  tanks^  in  order  that  the  settling  tanks  might  be  used  for  fur- 
ther oil  that  was  in  process  of  manufacture. 
By  section  86  of  the  Persoi^al  Property  Law  it  is  provided  that; 

*'l.  The  goods  which  form- the  subject  of  t  contract  to  a^  may  be  elth^ 
existing  goods,  owned  or  possessed  by  the  seller,  or  goods  to  be  manu&ctured 
or  acquired  by  the  seller  after  the  making  of  the  contract  to  sell,  In  this  ar- 
ticle called  *f uture  goods.'  ♦  •  •  3.  Where  the  parties  purport  to  effect 
a  present  sale  of  futoie  goods,  the  agreement. operates  as  a  contract  to  AeU 
the  goods." 

Section  99  of  that  law  provides : 

"Property  in  specific  goods  passes  when  parties  so  intend.  1.  Wher^  ttieire 
is  a  contract  to  sell  specific  or  ascertained  goods,  the  property  in  them  is 
transferred  to  the  buyer  at  such  time  as  the  parties  to  the  contract  intend 
it  to  be  transferred.  2.  For  the  purpose  of  ascertaining  the  intention  of  the 
parties,  regard  shall  be  had  to  the  terins  of  the  contract,  the  conduct  of  the 
parties,  usages  of  trade  and  the  circumstances  of  the  case." 

Section  100  purports  to  give  the  rules  for  ascertaining  intention, 
and  by  rule  4  it  is  provided : 

"1.  Where  there  is  a  contract  to  sell  unascertained  or  future  goods  by 
description,  and  goods  of  that  description  and  in  a  deliverable  state  are 
unconditionaTly  appropriated  to  the  contract,  either  by  the  seller  with  the 
assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of  the  seller,  the  prop- 
erty in  the  goods  thereupon  passes  to  the  buyer.  Such  assent  may  be  ex- 
pressed or  implied,  and  may  be  given  either  before  or  after  the  appropria- 
tion is  made." 

These  provisions  of  the  Personal  Property  Law  were  taken  from 
the  Uniform  Sales  Act  which  had  been  enacted  in  many  states,  includ- 
ing Connecticut,  New  Jersey,  Massachusetts,  Rhode  Island,  and  Ohio, 
as  early  as  1909.  In  Williston  on  Sales  at  Common  Law  and  under 
the  Uniform  Sales  Act,  Professor  Williston,  in  speaking  of  rule  4, 
says,  at  page  380; 

/'As  an  original  question  it  might  be  well  urged  that,  when  a  contract  is 
niade  for  the  sale  of  unspedfled  goods,  the  property  should  pass,  unless  a 
contrary  intention  is  manifested,  as  soon  as  the  goods  become  specilled  and 
put  in  a  deliverable  condition  by  the  seller.  It  is  well  settled,  however,  that 
the  property  does  not  pass  at  so  early  a  moment.  Some  subsequent  act  in 
regard  to  the  goods  is  necessary  as  a  manifestation  of  the  intent  to  tran&tfer 
it.  The  intention  alone  is  not  enough,  and  certainly,  unless  clearly  so  agreed, 
the  completion  of  the  goods  is  not  a  sufficient  manifestation  of  intention  by 
outward  act  There  is  not  much  authority  upon  the  question  whether  the 
parties,  if  they  Expressly  so  agree,  may  vary  the  rule  that  the  property  does 
not  pass  on  the  mere  completion  of  the  goods.  In  other  words»  it  is  not 
clear  whether  the  rule  that  the  property  does  not  pass  until  some  subse* 
quent  act  of  appropriation  is  one  of  presumption,  based  perhaps  on  sui^posed 
intention,  or  whether  it  is  an  absolute  rule  of  law.  In  theory  there  seems 
no  reason  why  the  intention  of  the  parties  should  not  prevail,  if  it  Is  clearly 
manifested,  and  some  authority  supports  this  view.  The  completion  of  the 
goods  Itself  is  an  outward  act,  which  it  would  seem  might  be  agreed  upon 
as  the  appropriation.  As  a  general  rule,  however,  some  act  of  appropriation 
of  the  goods  to  the  buyer,  other  than  mere  completion  or  preparation,  is 
essential  for  the  transfer  of  the  property,  and  It  is  necessary  that  the  acj;  or 
appropriation  should  be  assented  to  by  bdth  parties.  But  as  to  the  torma*- 
tion  of  contEftctnal  agreements  generally  It  i#  immaterial  that  the  parties 
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express  their  assent  at  different  times,  nor  Is  it  material  wbldli  party  makes 
the  proposition." 

In  McKiimey's  Consolidated  Laws  of  New  York  Annotated,  at 
page  169,  in  speaking  of  this  rule,  it  is  stated : 

'*RQle  4,  par.  1,  is  in  accord  with  the  common  law  of  this  State,  with  the 
possible  exception  noted  below  relating  to  the  forcing  of  title  on  a  bu^er  by 
means  of  tender." 

At  page  161  of  his  work.  Professor  Williston,  in  speaking  of  the 
sale  of  future  goods,  says : 

"Bat  the  mere  acquisition  of  the  goods  by  the  seller  does  not,  it  seems,  in 
our  law  operate  as  a  transfer  of  title  to  the  buyer  even  though  the  parties 
intend  that  it  should  be  so." 

In  this  authority  is  cited  the  case  of  Low  v.  Pew,  108  Mass.  347,  11 
Am.  Rep.  357,  and  the  headnote  reads : 

"In  the  latter  case  fishermen  purported  to  'sell,  assign  and  set  over  all 
halibut  which  may  be  caught  by  the  master  and  crew  of  the  schooner  Flor- 
ence Beed  on  the  voyage  upon  which  she  is  about  to  proceed/  While  tbe 
schooner  was  upon  her  voyage  the  fishermen  became  bankrupt,  and  it  was 
held  that  their  assignees  in  bankruptcy  had  title  to  the  fi^  that  had  been 
caught,  as  against  the  buyer." 

In  Andrews  v.  Durant,  11  N.  Y.  35,  62  Am.  Dec.  55,  Judge  Denio 
says: 

"In  general  a  contract  for  the  building  of  a  vessel  or  oth^r  thing  not  yet 
in  esse,  does  not  vest  any  property  in  the  party  for  whom  it  is  agreed  to  be 
constructed  during  the  progress  of.  the  work,  nor  until  it  is  finished  and 
deUvered,  or  at  least  ready  for  delivery  and  approved  by  such  party.  All 
the  authorities  agree  in  this  [citing  authorities],  and  the*  law  is  tne  aamer 
though  it  be  agreed  that  payment  shall  be  made  to  th6  builder  during  the 
progress  of  the  work,  and  such  payments  are  made  accordingly.  In  Muck- 
low  V.  Manxes,  which  arose  out  of  a  contract  for  building  a  barge,  the 
whole  price  was  paid  in  advance,  the  vessel  was  built  and  the  name  of  the 
person  who  contracted  for  it  was  painted  on  the  stem,  yet  it  was  held  that 
the  title  remained  in  tiie  builder." 

In  Comfort  v.  Kiersted,  26  Barb.  472,  it  was  held : 

"Where  an  artlde  agreed  to  be  scdd  is  yet  to  be  manufactured,  the  title 
does  not  pass  untU  there  has  been  some  act  on  the  part  of  the  vendor  which 
amounts  to  a  delivery,  and  some  act  on  the  part  of  the  vendee  which  amounts 
to  an  acceptance." 

In  writing  for  a  unanimous  court.  Judge  Harris  there  says : 

"In  this  case  the  parties'  to  the  contract  bad  agreed  that  the  shingles 
should  be  the  proper^  of  the  defendants  a$  fast  an  they  were  made:  Still 
the  contract  was  executory.  To  make  a  sale  complete,  so  as  to  vest  the  title 
in  the  vendee,  the  thing  sold  must  not  only  be  in  exist^ace,  but  it  must  be* 
identified,  llie  contract  itself  conveyed  no  present  right  of  property  to 
the  defendants.  Though  Davis  agreed  that  the  shingles  he  was  about  to 
make  should,  as  fast  as  made,  become  the  property  of  the  defendants,  stiil, 
as  it  was  an  agreement  to  be  executed  in  future,  his  right  was,  not  to  the 
shingles,  but  in  action  for  not  executing  the  agreement.  Before  the  Utie 
would  vest,  even  after  the  shingles  had  been  made,  something  must  have 
been  done  which  would  amount  at  least  to  a  constructive  deUvery.  'l!he 
ddngles  must  have  hep n  In  some  way  designated  and.  oet  apart,  so  as  to  be 
oapabte  of  being  identified  as  the  property  of  the  purchasers  [citing  cases)." 
176N.y.S.— 12 
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In  Andrews  v,  Newcomb,  32  N.  Y.  417,  it  was  held  that  the  title 
to  growing  crops  could  pass  as  soon  as  the  crops  came  into  existence ; 
but  the  court  states  this  rule  as  an  exception  to  the  general  rule  that 
title  to  property  not  in  existence  cannot  be  affected  so  as  to  vest  the 
title  when  it  comes  into  being.  Even  this  rule  has  been  limited  in 
the  case  of  Rochester  Distilling  Co,  v.  Rasey,  142  N.  Y.  570,  37  N. 
E.  632,  40  Am.  St.  Rep.  635,  which  recognizes,  as  between  a  tenant 
and  a  third  party,  that  the  title  to  the  crops  would  Jiot  pass  without  a 
subsequent  act  of  appropriation.  See,  also.  Hart  v.  Taylor,  82  N.  Y. 
376;  Deeley  v.  Dwight,  132  N.  Y.  59,  30  N.  E.  258,  18  L.  R.  A.  298; 
A.  B.  Supply  Co.  V.  V.  P.  Cement  Co.,  203  N.  Y.  133,  96  N.  E.  370, 
36  L.  R.  A.  (N,  S.)  622. 

Under  these  authorities,  I  am  unable  to  find  any  act  of  the  vendor 
which  constitutes  an  unconditional  appropriation  of  this  oil  to  the  plain- 
tiff's contract.  Nothing  was  done  with  the  oil,  except  what  was  neces- 
sary to  do  in  the  completion  of  the  process  of  manufacture.  The  oil 
that  was  in  these  tanks  belonged  in  part  to  Marden,  Orth  &  Hastings 
Company,  if  they  chose  to  exercise  their  option  to  purchase  the  same. 
It  is  stipulated  in  the  case  that  they  did  exercise  their  option,  but  by 
the  stipulation  it  is  stated  that  that  option  was  exercised  during  "that 
period."  That  period  is  the  peripd  provided  in  their  contract  with  the 
American  Phosphate  &  Oil  Corporation,  which  was  one  year  from  the 
15th  day  of  December,  1913,  so  that  in  August,  1914,  it  does  not  ap- 
pear that  Marden,  Orth  &  Hastings  Company  had.  exercised  their  op- 
tion to  take  any  part  of  that  oil.  For  aught  that  appears,  their  6,000 
barrels  provided  for  in  their  contract  may  all  have  been  in  those  tanks 
at  the  time  of  the  alleged  conversion,  and  thereafter  taken.  It  is  ar- 
gued, because  by  plaintiff's  contract  a  draft  might  be  drawn  upon  the 
plaintiff  for  25  cents  a  gallon,  while  the  oil  was  still  in  the  storage 
tanks,  that  this  provision  indicates  an  intention  that  title  shall  pass  at 
once  when  the  property  gets  into  the  storage  tanks.  It  will  be  noticed, 
however,  that  these  drafts  are  to  be  drawn  by  Marden,  Orth  &  Hast- 
ings Company,  which  firm  had  its  option  to  withdraw  6,000  barrels  of 
oil  at  any  time  from  those  tanks,  so  that  this  clause  of  the  contract  is 
not  sufficient  to  indicate  the  intention  of  the  parties  that  title  shall  pass 
at  once  upon  production  and  storage  in  these  storage  tariks.  In  Com- 
fort V.  Kiersted,  supra,  the  opinion  discusses  this  very  situation  and 
Judge  Harris  writes : 

"Suppose  DftvU  bad  made,  with  another  person,  another  oontract,  in  all 
respects  like  that  under  consideration,  whereby  lie  had  .agreed  to  deUver  the 
same  quantity  of  shingles  as  fast  as  made;  could  it  be  pretended  that  the 
defendants  would,  by  the  mere  .operation  of  their  contract,  become  the  own- 
er of  all  the  shingles  made  by  Davis,  as  soon  as  manufactured?  It  would 
then  need,  as  now,  that  in  some  way  the  shingles  should  be  designated  as 
delivered  in  execution  of  the  contract,  In  order  to  change  the  right  of  prop- 
erty ;  and  they  would  then  have  become  the  property  of  the  one  or  the  other 
of  the  parties  to  whom  he  had  figreed  to  sell  them»  accprding  to  their  desig- 
nation." 

So,  under  the  contract  here  to  sell  to  Marden,  Orth  &  Hastings  Com- 
pany 6,000  barrels  of  the  oil  at  their  option,  the  placii^  of  the  oil  in 
these  storage  tanks  could  not  in  any  way  be  deemM  an  appropriatfen 
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to  the  plaintififs  contract,  and  much  less,  with  the  tight  ot  Mordeo, 
Orth  &  Hastings  Company  to  take  therefrom  6^000  barrels  of  oil;  could 
it  be  deemed  to  be  an  unccniditional  appropriation  to  the  plaintiiPs  con- 
tract, which  unconditional  appropriation  is  made  by  the  Personal  Prop- 
erty Law  a  requisite  to  the  pissihg  of  title  of  future  goods:  If  placing 
this  oil  in  these  storage  tanks  could  in  any  event  be  deemed  a  delivery^ 
it  was  a  conditional  delivery,  conditioned  upon  the  election  of  Marden, 
Orth  &  Hastings  Company  to  take  6,000  barrels  thereof  for  their  own 
purposes. 

As  to  the  oil  which  had  been  placed  in  the  cars  of  the  plaintiff,  it 
seems  to  me  clear  that  the  Atlantic  Phosphate  &  Oil  Corporation  had 
so  far  made  an  unconditional  appropriation  of  that  oil  to  the  plain- 
tiff's contract  as  to  vest  title  in  the  plaintiff.  That  the  defendant  had 
full  knowledge  of  that  contract  I  have  no  doubt  whatever.  It  had  loan- 
ed to  the  Atlantic  Phosphate  &  Oil  Corporation  a  large  amount  of 
money.  C6nf essedfy,  the  contract  was  ^own  to  one  of  the  officers  of 
the  defendant,  with  every  presumption  that  it  was  read,  as  it  was  to 
their  interest  to  read  the  contract  and  become  acquainted  with  its  con- 
ditions. Moreover,  the  defendant  discounted  drafts  drawn  by  the  At^ 
lantic  Phosphate  &  Oil  Corporation  upon  the  plaintiff  for  oil  delivered 
under  this  contract,  and  discounted  the  drafts  for  the  $25,000  advanced 
by  the  plaintiff  to  the  Atlantic  Phosfrfiate  &  Oil  Corporation;  and  it  is 
against  all  probability  that  this  was  done  without  a  substantial  knowl- 
edge of  the  plaintiff's  rights  in  this  oil.  In  fact,  the  course  of  busi- 
ness of  the  Atlantic  Hiosphate  &  Oil  Corporation  seems,  during  all 
this  time,  to  have  been  dictated  by  the  defendant,  which  had  so  large 
an  interest  in  the  company- by  reason  of  moneys  advanced.  Inasmuch 
as  the  title  to  this  oil  in  these  cars  had  passed  to  the  plaintiff,  the  de- 
fendant was  guilty  of  conversion  in  directii\g  a  diversion  of  this  Oil 
from  the  plaintiff  to  Swift  &  Co. ;  and  as  to  this  oil,  the  exceptions 
must  be  su3tai<ied,  and  a  n^w  triul  ordered,  with  costs  to  plaintiff  to 
abide  the  event. 


1187  App.  DlT.  627) 

NBfW  YORK  MERCANTILE  TRADING  CO.  v.  LOUIS  B.  PRAHAR,  Inc. 

(Supreme  Court,  Appellate  Divisioo,  First  Department.    May  2,  1919.) 

1.  Sales  4ss952(5)—Agti6n  bt  Bvyzr-^Pjoha  Faoub  Biobach. 

In  action  for  damages  to  plaintiff  buyer  by  defendant's  breadx  of  con- 
tract for  jUbe  sale  of  1,000  gross  of  cigarette  cases,  plaintiffs  evidence 
field  sufficient  to  prore  a  prima  fade  case  of  the. making  of  the  contract 
so  that  eridence  of  damages  was  admissible. 

2.  Sales  ^s»62(5)^IiVtTKB  kvt>  Oontbaoiv-^Bvidbncsbx 

In  action  by  liuyer  of  elgarette  caaee  for  seller's  br^iudi,  a  letter  written 
by  tbe  buyer  to  the  seller,  and  in  the  possession  of  the  parties  when  the 
conversation  resulting  in  their  final  agreement  occurred,  being  sufficient 
to  make  a  valid  contract  of  sale,  Bhould  have  been  received  in  evidence. 

3.  Frauds,  Stattjte  op  ^=>83 — Saljc  op  Goods — Goods  to  be  Manxjpactvbed. 

Ad  oral  contract  for  the  purchase  and  sale  of  cigarette  cases  to  be  manu- 
f aetured  by  the  seller,  nearly  all  «f  which  were  thereafter  in  fact  mana- 
factured  and  delivered,  was  not  void  under  the  statute  of  firauds. 

^ES»For  otk«r  casca  pee  fupe  tojpici  ft  K9Y-KUMBBR  Ip  |iU  Key-Nttmber«a  Dlsef^  4t  loidwM 
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In  action  by  buyer  of  goo^s  for  seller's  breach^  on  proof  of  brieacli  buy- 
er will  be  entltlcfd  to  recover  nominal  damages  at  least,  and  is  entitled  t6 
introduce  its  evidence  of  damages. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  New  York  Mercantile  Trading  Company  against 
Louis  B.  Prahar,  Incorporated.  From  judgment  dismissing  the  com- 
plaint at  the  close  of  plaintiff's  case,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Marcus  Schnitzer,  of  New  York  City  (Hyman  Dominitz,  of  New 
York  City,  of  counsel),  for  appellant. 

Lazarus  Shenfeld,  of  New  York  City,  for  respondent. 

MERRELL,  J.  Plaintiff  has  appealed  from  a  judgment  dismissing 
the  complaint  at  the  close  of  plaintiff's  case. 

The  action  is  brought  to  recover  damages  alleged  to  have  been  Sus- 
tained by  the  plaintiff  by  reason  of  the  alleged  breach  of  the  defendant 
of  a  contract  for  the  sale  of  1,000  gross  cigarette  cases.  The  com- 
plaint alleges  that  in  May,  1915,  the  parties  entered  into  a  contract 
in  the  following  fofm: 
"No.  167.  New  York,  May  8,  1815. 

"One  hnndred  gross  cigarette  oases  as  per  sample  design,  signed  by  I.  J. 
Horowitz,  made  of  tin,  gold  lined,  at  $6.00  per  gross,  net,  with  option  to 
control  shape  (k  design,  if  an  additional  order  for  1,000  gross  Is  placed  with- 
in 60  days  from  date  of  first  delivery. 

«N.  y.  Mercantile  Trading  Co., 

"L  J.  Horowita. 
**Jj,  D.  Prahar,  Ina, 

"Per  Wm.  J.  Rohr.'' 

While  the  above  contract  is  set  forth  in  the  second  subdivision  of 
the  complaint,  it  is  not  the  one  sued  upon.  The  contract,  for  a  breach 
of  which  plaintiff  complains,  is  set  forth  in  subdivision  third  of  the 
complaint.  Plaintiff  therein  states  that  between  Sep):ember  15,  1915, 
and  September  20,  19l5,  the  parties  entered  into  a  contract  wherein 
the  plaintiff  agreed  to  take,  and  the  defendant  agreed  to  deliver,  1,- 
000  gross  of  cigarette  cases  in  accordance  with  a  sample  design  speci- 
fied in  the  aforesaid  agreement  dated  May  8,  1915.  It  is  claimed  by  the 
plaintiff  that  these  cigarette  cases  were  to  be  furnished  in  equal  week- 
ly shipments,  commencing  September  25,  1916,  or  within  a  reasonable 
time  thereafter ;  and  that  the  order  was  duly  delivered  and  accepted 
by  the  defendant.  The  complaint  then  states-  that  in  consi<kration  of 
the  placing  of  said  order  the  defendant  agreed  that  it  would  not  manu- 
facture for,  sell,  or  deliver  to  any  other  firm,  corporation,  or  individual 
cigarette  cases  of  the  same  shape,  or  of  the  same  design,  or  of  the 
same  quality  of  material,  as  the  sample  which  defendant  submitted 
to  the  plaintiff,  and  which  is  above  described,  during  the  period  com- 
mencing from  the  date  of  the  contract  and.  ending  at  a  i-easonable 
time  after  the  delivery  of  said  1,000  gfoss  of  cigarette  cases.    The  com- 
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fikiat  itirtber  alleges  th^  the  defendant  unh^wMly  'and  in  violation 
of  the  said  contract,  during  the  life  thereof  and  without  the  consent 
of  the  plaintiff,  itianirfactn^d,i5bld,  ftnd'delivered  to  other  firms,  cor- 
porations, and  individuals  large  quantitieis  of.  the  cigarette  cases  in 
question,  and  that  bjr  resson  of  defendant's  breach  of  the  contract  thfe 
plaintiff  lost  a  large  number  of  sales;  that  prior  to  said  breach  the 
plaintiff  had  sold  the~  cigarette  cases  at  an  average  price  of  $8.56  a 
gross ;  and  that  by  reason  of  the  conduct  of  the  defendant  and  the 
bread!  of  the  contract,  the  plaintiff  necessarily  reduced  the  price  to  $7.- 
50  per  gross,  resulting  in  large  damages  and  loss  of  profits. 

The  action  is  broisght  to  recover  damages  for  the  breach  complain- 
ed of. 

On  the  trial  Isidore  J.  Horowitz,  the  president  of  plaintiff,  testified 
that  the  alleged  contract  was  mide  at  the  plaintiff's  place  of  business 
between  the  15th  and  20th  days  of  September,  1915 ;  that  upon  that 
day  one  Louis  B.  Prahar,  a  representative  of  the  defendant,  called 
at  plaintiff's  place  of  business  and  stated  to  the  witness  that  he  had 
-come  in  answer  to  a  letter  that  the  witness  had  written  him  the  latter 
part  of  August  with  reference  to  the  order  sent  him  August  6th.  The 
witness  evidently  referred  to  the  order  under  date  of  August  8,  1915, 
Plaintiff  then  introduced  in  evidence  the  contract,  in  duplicate,'  for  the 
1,000  gross  of  cigarette  cases,  under  date  of  May  8,  1915.  Plaintiff 
then  offered  in  evidence  two  letters,  one  dated  ^ugust  6, 1915,  and  the 
other  dated  August  23,  1915 ;  both  relating  to  the  sale  of  cigarette  cas- 
es. These  letters  w^e  ndt  received  in  evidence,  but  it  is  apparent  that 
these  are  the  letters  referred  to  by  the  plaintiff  and  the  defendant 
in  the  conversation  related  by  Horowitz.  The  Jetter  of  August  6th 
was  written  by  the'  plaintiff  to  the  defendant  tinder  th^  aforesaid  date, 
and  is  as  follows: 

-August  eth,  1915. 

"Messrs.  Louis  B.  Pratar,  Inc.,  Brooklyn,  New  Tork — Gentlemen:  Please 
make  up  for  us  to  be  delivered  by  December  8l8t,  1915,  In  equal  weekly 
shipments,  commencing  at  once,  one  thousand  (1,000)  gxtoss  onr  No.  157 
Cigarette  Oases,  made  of  tin,  gold  lined,  at  $6.00. per  groBs,  net  as  had. 

•*In  view,  of  the  aboTe  order  It  is  understood  that  we  are  to  control  your 
entire  onti^ut  of  this  shape,  deAgn  and  quality  cigarette  case. 

"Yours  very  truly.  New  York  Mercantile  Trading  Co.** 

The  letter  of  August  23d  refers  to  a  letter  written  by  the  defendant 
under  date  of  August  13th,  and  is  apparently  a  reply  to  that  letter.  In 
this  communication  plaintiff  calls  defendant's  attention  to  the  contract 
of  May  8,  1915,  and  to  the  fact  that  the  plaintiff  had  complied  there- 
with and  had  gone  to  considerable  expense  and  trouble  in  working  up 
the  trade,  and  that  the  plaintiif  was  desirous  of  adjusting  the  matter, 
and  that  the  present  pleasant  business  relations  of  the  parties  should 
continue. 

After  these  letters  were«oifered,  Horowitz  testified  that  Prahar  stat- 
ed that  he  had  gotten  no  answer  to  the  letter  written  in  the  latter  part  of 
August  "with  reference  to  an  order  that  we  had  sent  him  August  6th/* 
The  witness  then  stated  that  he  had.  a  copy  of  the  order  at  that  time 
whkb  he  showed  Horowitz.     lit  is  therefore  apparent  that  at  the 
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time  the  alleged  contract  was  made  the  partitas  had  before  them  the 
August  correspondence. 

It  is  not  claimed  by  the  plaintiff  that  the  contract  of  May  8th  had 
anything  to  do  with  this  action,  except  that  the  negotiations  winch  fol- 
lowed the  making  of  that  contract  entered  into  arid  fdnhed  a  part  of 
the  contract  which  was  actually  made  in  Septembw-,  and  form  a  part 
of  the  res  gestae.  Horowitz  then  stated  that  Prahar  told  him  that  met- 
al had  advanced,  and  that  he  did  not  see  his  way  clear  to  furnish  the 
cases  at  $6  a  gross;  that  some  conversation  followed  respecting  the 
work  which  had  been  done  and  expense  incurred  by  the  plaintiff  in 
advertising  and  in  preparation  for  placing  the  goods  upon  the  market; 
and  that  Prahar  then  said : 

^Kow,  we  have  the  tin  ordered,  anybow,  tb6  m^tal  fbr  the  omkitig  up  of 
this  cigarette  case  ordered,  and  I  will  fill  your  order  for  a  thousand  gros&" 

The  witness  said  that  he  told  Prahar  that  he  would  expect  him  to 
stick  to  the  original  arrangement,  and  that  Prahar  said  that  as  Ion? 
as  "I  would  keep  him  busy  on  that  case  he  would  not  attempt  to  make  it 
for  any  one  else  than  the  New  York  Mercantile  Trading  Company.** 
The  witness  testified  that  he  then  asked  PnJiar: 

"Supposing  you  deliver  thlB  thousand  gross  of  cigarette  cases  by  December 
3l8t,  will  you  immediately  go  out  in  the  market  and  offer  these  goods  for 
sale?" 

To  which  Prahar  answered : 

"No,  we  will  not  We  will  give  yon  a  reasonable  time  to  dispose  of  your 
goods." 

Prahar  then  stated,  in  response  to  the  inquiry  of  Horowitz  as  to 
whether  he  could  deliver  the  cigarette  cases  by  E^cember  31st,  that  he 
was  not  positive,  but  that  he  would  do  the  very  best  he  could.  There- 
after 900  gross  of  the  cases  in  question  were  actually  manufactured  and 
delivered  by  the  defendant  tq  the  plaintiff  and  were  paid  for  by  the 
plaintiff  at  the  rate  of  $6  per  gross. 

After  making  th7S  proof,  the  plaintiff  sought  to  prov«  its  damages. 
Plaintiff's  attorney  sought  by  every  meani  possible  to  form  a  question 
which  the  court  would  allow  him  to  ask.  The  questions  seem  to  re- 
late to  the  prices  obtained  for  the  cigarette  cases,  both  before  and  aft- 
er the  breach.  After  many  unsuccessful  attempts  on  plaintiff's  part 
to  prove  its  damages,  the  court  finally  announced: 

"My  rulings  have  been  largely  made  on  the  ground  that  I  fail  to  see  any 
evldeoce  of  contract  between  these  parties,  and,  there  being  In  my  opinion  no 
evidence  of  contract,  there  cannot  be  evidence  of  breach." 

Plaintiff's  attorney  then  requested  the  court  to  allow  him  to  prove 
damages,  to  which  the  court  answered :  "No,  that  would  be  putting 
the  cart  before  the  horse." 

Plaintiff's  attorney  then  made  another  attempt  to  prove  both  the 
breach  of  the  contract  and  resultant  damages,  and  was  stopped  by  the 
court  by  the  following  remark: 

"We  do  not  want  to  commence  and  try  the  case  all  over  again.  You  can- 
not prove  your  damages  until  you  prove  the  contract    That  is  the  fonnda^ 
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tion.    ♦    •    ♦    I  do  not  see  how  you  have  proven  a  cototract  here,  either 
express  or  Implied/* 

Plaintiff's  attorney  then  formally  offered  the  testimony  of  Louis  B. 
Prahar  taken  before  trial  on  the  issue  of  breach,  the  greater  part  of 
which  testimony  was  excluded  by  the  court.  Plaintiff  then  rested,  and, 
upon  defendant's  motion,  the  complaint  was  dismissed. 

[1-3]  I  think  the  plaintiff  proved  a  prima  facie  case.  Plaintiff's 
witiMSS  Horowitz  testified  to  the  makiog  of  the  contract  sued  upon. 
The  letter  of  August  6th,  being  in  the  possession  of  the  parties  at  the* 
time  the  conversation  occurred,  was  sufficient  to  make  a  valid  con-, 
tract  of  sale,  and  should  have  been  received  iti  evidence."  The  contract 
made  was  not  void  under  the  statute  of  frauds  for  the  reason  that  the 
cigarette  cases  were  yet  to  be  manufactured,  and  nearly  all  thereof 
were,  in  fact,  thereafter  delivered.  The  statute  of  frauds  is  not  urged 
as  a  defense. 

[4]  The  plaintiff  did  its  best  to  prove  damages,  but  was  not  per- 
mitted to  do  so  by  the  court.  While  the  plaintiff  may  have  some  diffi- 
culty in  proving  its  case,  upon  proof  of  the  breach  it  will  be  entitled 
to  recover,  at  least,  nominal  damages;  possibly  more.  At  least,  the 
plaintiff  is  entitled  to  its  day  in  court.  This,  we  think,  it  has  been 
denied. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  event.    Order  filed. 

All  concur. 


(107  Misc.  Rep.  221) 

FBU>MAN  et  al.  v.  0U>  DOMINION  S.  S.  COt  et  al. 

(Supreme  Oourt,  Appellate  Term,  Blrnt  Department.    April  29,  1919.) 

1.  Shipfimo  ^ss>l32i&y-<}ABvaAQt  OJ?  (JooDi^-^JRxoBiFr  AND  Fahajbs  to  De- 

LiVEib — Pbima  Facie  Case. 

Proof  that  goods  were  delivered  to  a  steamship  company  for  delivery 
to  plaintiffs,  and  that  the  goods  were  never  deUvered  to  plaintiffs,  makes 
out  a  prima  twAe  cade,  as  against  the  steamship  company. 

2.  PUBAKiva  «e9B86(2>^B£AvnBRa  vo  ns  Paovib-^TArmcBRTB  znr  Bnx  ov  Pae* 

TICVULBB — BBIfXANCai  8T  DCKBHDANZB. 

Where  plaintiffs,  suing  steamship  compai^  and  a  terminal  compahy 
for  loss  of  goods  on  a  lighter,  alleged  in  their  bill  of  particulars  that  the 
lighter  sank  and  the  goods  became  a  total  loss,  defendants  could  rely  on 
the  statement  without  futtlier  proof,  and  plaintiffs  cannot  claim  that 
it  is  no  proof  the  goods  w^re  1^  through  the  perils  <Kf  nairigation  or  coUi-* 
sion,  within  the  meanini;  ^sf  t^e  exception  contained  in  the  biU  of  lading. 

3*  SmHFiNO  4&=»132(5) — Qabriaob  ov  Goods— 3inxinq  ov  LioaTEft--Snjvi* 

CIENCT  OF  BjVIDENCB. 

In  an  action  against  a  steamship  and  a  tiermlnal  company  for  the  loss 
Of  goods  OD  a  lighter  iin  process  of  shipment,  evidence  held  to  show  that 
the  sinking  of  the  lighter  was  due  to  the  impact  agaJnst  it  of  some  mov« 
ing  object  flo£kting  in  the  sl^p  where  it  wa^  mpored. 
4.  Shifphto  <^»141C3)— CABaiAOB  of  Goons-^BxcEPrto:?  of  Bnx  of  L\dinq — 
'^CoxxzBioK  oA  Pe&il  of  Title  HeaJ' 

.    Xhe.sinking  of  a  ligkter,  when  a  hole  was  sboTe  In  it  lay  the  impact  ot 
:  seme  morlag' object  floBdng.  in  the  slip  ^riiere  it  was  moored,  was  due  to 

#B3»For  AUwr«ai60  aMMdtte^toplo&  KBT-NUMBER  In  all  KeT-*NwBb«red  DlgoetB  A  lii4eKm 
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a  "colUsion  or  peril  of  the  fiea."  wUbln  fhe  meaning  of  tbe  bill  of  lading^ 
covering  goods  in  course  of  shipment  and  on  the  lighter,  excepting  liability 
of  the  carrier  for  loss  through  perils  of  navigation  or  collision. 

5.  Shippinq  ^=»132(3) — Gabkiagb  ov  OooBa*-*NEaLiaKN€iK*6uBDBir  or  Pxoof. 

If  damage  to  the  goods  shipped  has  been  established,  the  burden  lies  on 
the  carrier  to  show  that  it  was  occasioned  by  one  of  the  perils  from  which 
it  was  exempted  for  liability  by  the  bill  of  lading;  but  after  such  proof 
is  made  the  burden  is  on  the  consignee  or  shipp^,  suing  for  the  loss,  to 
establish  the  carrier's  negligence,  as  the  afflrmatlive  lies  upon  him* 

6.  Shipping  ^ss>140-^ABaiAOE  of  Goons  bt  SsA^-B^SMFnoiv  tboh  Nteu^ 

*  QBNCE  AND  RULK  OF  BUBI»N  OF  PBQQF — StaTUTK. 

Despite  the  Barter  Act  ^U.  S.  Comp.  St.  {§  £029-8085),  a  carrier  by  sea* 
by  provision  inserted  in  the  bill  of  lading,  can  exempt  hims^  from  lia- 
bility for  negligence,  and  change  the  ordinary  rule  that,  where  goods  in  the 
carrier's  possession  are  lost;  it  has  the  burden  to  show  ttiat  they  were 
not  lost  through  Its  negligence,  though  the  carrier  by  the  bill  of  lading 
cannot  attempt  to  weaken  its  obligation  to  exercise  due  diligence  to  make 
the  ship  seaworthy. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Jacob  Feldman  and  others  against  the  Old  Dominion 
Steamship  Company  and  the  Brooklyn  Eastern  District  Terminal: 
From  a  judgment  for  plaintiffs,  defendants  appeal.  Reversed,  and 
new  trial  ordered. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

Parsons,  Closson  &  Mcllvaine,  of  New  York  City  (Edward  C.  Sperry 
and  H.  B.  Closson,  both  of  New  York  City,  of  counsel),  for  appel- 
lants. 

William  A.  Hyman,  of  New  York  City  (EUas  R.  Jacobs,  of  New 
York  City,  of  counsel),  for  respondents^ 

LEHMAN,  J.  The  plaintiffs  herein  have  recovered  a  judgment  in 
an  action  brought  by  them  for  the  loss  of  goods  delivered  to  the 
Brooklyn  Eastern  District  Terminal  and  transferred  by  it  to  the  Old 
Dominion  Steamship  Company  and  consigned  to  the  plaintiffs.  At 
the  time  of  the  delivery  of  the  goods,  the  shippers  received  a  bill  of 
lading  of  the  Old  Dominion  Steamship  Company,  whereby  that  com- 
pany agreed  to  carry  the  goods  to  their  place  of  delivery,  subject, 
however,  to  certain  conditions  on  the  back  of  the  bill  of  lading. 
Among  these  conditions  there  was  a  provision  that  the  carrier  shall 
not  be  liable  "for  any  loss  or  damage  resulting  from  the  perils  of  the 
lake,  sea,  or  other  waters,  *  *  *  or  from  collision,  stranding,  or 
other  accidents  of  navigation."  The  plaintHFs  served  no  complahit, 
but  on  the  summons  appears  the  following  indorsement : 

**ThB  nature  and  substance  of  the  cause  of  action  herein  is  action  for  breach 
of  contract  resulting  in  loss  of  gooda." 

And  the  plaintiffs  filed  a  bill  of  particulars,  in  which  they  aUege; 

That  the  goods  were  placed  on  lighter  No.  2  of  the  Brooklyn  BasterB  Dis- 
trict Terminal,  and  ''that  thereafter,  and  about  midnight  of  January  2a,  1917, 
said  lighter,  which  was  not  unloaded,  sank,  and  the  aforesaid  goods  and 

^S9For  other  cmoi  see  Mme  topto  lb  i£BT-NUHBBR  in  all  Kqr-NiUBbwod  Digflste  4  fai4«z«» 
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chattels  became  a  total  loss.;  tbat  saia  goods  w^t^  n^ver  diiUyeired  to  tbe 
plaintiffs,  and  the  plaintiffs  never  received  same." 

At  the  trial  the  plaintiffs  introduced  in  evidence  a  stipulation  where- 
by it  was  conceded  that  the  goods— 

'*were  delivered  to  the  Brooklyn  Eastern  District  Terminal  as  agent  for  the 
Ol^  Dominion  Steamship  Company  at  the  Terminars  dock  in  Brooklyn,  N. 
T.,  oa  January  19;  1917,  by  Edward  J.  Bpoderlck,  of  New  York  City,  the 
shipper.  They  were  consigned  to  J.  Feldman  &  Sons,  at  Salisbury,  N.  O. 
The  said  five  bales  of  goods  were  on  the  same  day  loaded  in  lighter  No.  2 
belonging  to  the  defendant  Brooklyn  Eastern  District  Terminal.  On  January 
20,  1917,  the  said  lighter  containing  the  said  five  bales,  together  with  other 
freight,  was  transferred  to  the  Old  Dominion  Steamship  Company's  Fler 
No.  25,  North  River,  New  York  City.  Plaintiflr's  goods  were  never  delivered 
by  the  defendants  to  the  plaintiffs.  The  value  of  the  plaintiffs'  goods  lost 
as  aforesaid  was  $302." 

Upon  this  concession  Ae  pl^iintifFs  rested. 

[1]  There  can  be  no  doubt  that  the  proof  that  goods  were  delivered 
to  the  Old  Dominion  Steamship  Company  for  delivery  to  the  plain- 
tiffs, and  that  the  goods  were  never  delivered  to  the  plaintiffs,  makes 
out  a  prima  facie  case  at  least  against  the  Old  Dominion  Steamship 
Company.  It  is  urged,  however,  that,  since  the  Brooklyn  Eastern 
District  Terminal  received  the  goods  merely  as  agent  for  the  Old 
Dominion  Steamship  Company,  no  cause  of  action  is  made  out  against 
the  agent.  Inasmuch,  however,  as  that  defendant  made  no  motion 
to  dismiss  the  complaint,  we  need  not  now  consider  that  question. 

The  defendants  thereafter  showed  by  the  captain  of  a  tugboat  that 
he  had  moved  lighter  No.  2  on  January  20th  to  the  north  side  of 
Pier  No.  25,  and  fastened  it  to  the  pier,  and  that  his  tugboat  did  not 
collide  with  or  injure  the  lighter.  They  then  showed  by  the  master 
of  another  tugboat  that  at  20  minutes  before  1  on  the  morning  of 
January  21st  he  saw  the  same  lighter  in  the  same  position,  with  the 
starboard  side  of  the  lighter  toward  the  open  slip  on  the  north  side 
of  the  pier.  At  20  minutes  past  1  on  the  same  day  he  started  to  back 
his  tugboat  out,  and  then  saw  lighter  No.  2  at  an  angle  of  about  15  toi 
20  degrees,  with  the  bow  out.  He  immediately  notified  the  superin- 
tendent that  the  boat  was'  sinking.  They  then  showed  by  the  boat 
inspector  and  boss  carpenter  of  the  Brooklyn  Eastern  District  Ter- 
minal tiiat  on  January  9th  he  inspected  the  lighter,  and  that  it  was 
then  in  fair  condition.  Upon  cross-examination  he  stated  that  he 
examined  the  boat  after  it  was  rq)aired,  and  that  after  the  accident 
there  was  a  hole  about  2  feet  from  the  bottom  H3f  the  vessel,  underneath 
the  railing  or  wearing  strip.  They  then  showed  by  the  superintend- 
ent of  maintenance  of  the  Brooklyn  Eastern  District  Terminal  that 
he  saw  the  lighter  on  January  21st.  She  was  then  'listed  to  the  port 
side  and  in  charge  of  wreckers,  who  were  recovering  the  cargo  from' 
her."  On  the  next  tiay  he  saw  her  in  dry  dock  and  examined  her. 
At  that  time  he  found  a  plank  broken  on  the  starboard  side  about , 
18  inchei  to  2  feet  from  the  bottom  of  the  vessel.  The  hole  was  about 
18  inches  long  and  about  6  inches  wide.  The  plank  was  made  of 
sound  timber,  and  the  boards  protruded  inward ;  "that  Is,  they  appear 
to  have  been  struck-  from  the  outside — ^pushed  in  from  the  outside.'* 
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On  cfote-examinatioti  he  stated  that,  when  he  first  tew  the  Hghter, 
"the  wrecking  crew  were  patching  up  in  order  that  the  lighter  could  be 
raised,  pumped  out,  and  floated.  It  was  in  the  sling  of  the  derrick. 
The  derrick  had  raised  it,  and  was  helping  the  barge  to  float."  The- 
defendant  further  showed  that  the  accident  could  not  have  been  due 
to  any  tugboat  owned  or  operated  by  them.  The  plaintiffs  produced 
no  testimony  in  rebuttal,  and  the  trial  judge  thereafter  gave  judgment 
in  favor  of  the  plaintiffs. 

The  defendants  claim  that  the  testimony  produced  by  them  show$ 
that  the  plaintiffs'  goods  were  lost  through  the  perils  of  navigation  or 
a  collision,  within  the  meaning  of  the  exception  contained  in  the  bill 
of  lading,  and  that  after  they  had  proved  these  facts  the  burden  of 
producing  evidence  to  show  tiiat  the  accident  was  due  to  some  negli- 
gence on  the  part  of  the  defendants  shifted  to  the  plaintiffs.  The 
plaintiffs,  on  the  other^hand,  claim  that  there  b  no  proof  in  the  case 
that  the  lighter  sank  and  the  goods  were  lost,  hut,  on  the  contrary, 
that  the  evidence  shows  that  the  boat  merely  listed  and  that  the  cargo 
was  not  a  total  loss.  Their  main  contention,  however,  is  that  the  de- 
fendants did  not  show  that  the  loss  was  occasioned  by  any  collision, 
or,  even  if  there  was  a  collision,  that  the  defendants  were  required, 
in  order  to  meet  the  plaintiff's  claim,  to  show  how  the  accident  oc- 
curred, and  that  they  were  free  from  any  n^ligence  which  occasioned 
the  accident. 

[2]  The  contention  made  by  the  plaintiffs  that  there  was  no  proof 
that  the  lighter  sank  and  that  the  goods  were  thereby  lost  should  not 
be  considered  by  this  court  As  shown  above,  they  allege  in  their  own* 
bill  of  particulars  that  the  lighter  sank  and  the  aforesaid  goods  be- 
came a  total  loss,  and  the  defendants  could  properly  rely  upon  this 
statement  of  the  plaintiffs  without  further  proof  on  their  part.  Posr- 
sibly,  if  the  evidence  produced  at  the  trial  showed  conclusively  that 
the  boat  had  not  sunk  and  that  the  goods  were  not  lost,  the  trial  jus* 
tice  would  not  have  been  bound  to  consider  this  evidence,  even  though 
it  contradicted  the  statements  in  the  bill  of  particulars.  The  evidence, 
however,  is  not  inconsistent  with  the  statement  contained  in  the 
plaintiffs'  bill  of  particulars.  The  only  witness  who  testified  that 
the  boat  listed  saw  the  boat  at  the  time  when  it  was  apparently  sinking; 
The  other  witness  who  testified  to  the  position  of  the  lig^hter  saw  it 
after  it  was  in  the  sling  of  the  derrick  which  was  raising  it,  and  it  is 
quite  possible  that,  after  the  first  witness  had  seoi  the  lighter,  it  had 
sunk  and  been  raised  before  the  second  witness  saw  it,  and  the  other 
evidence  introduced  without  objection  seems  to  bear  out  such  an 
inference.  It  is  true  that  one  witness!  testified  that  the  wreckers  were 
recovering  part  of  the  cargo ;  but  that  testimony  certainly  does  not ' 
show  that  the  plaintiffs'  goods  were  not  lost,  and  the  stipulation  in- 
troduced in  evidence  by  the  plaintiffs  states  that  "the  value  of  the 
plaintiff's  goods  lost  as  aforesaid  was  $302." 

[8,  4]  The  evidence  does  not  show  exactly  how  the  accident  oc- 
curred, and  since  there  was  no  employe  of  the  defendant  on  the 
lighter  at  that  time,  and  it  is  not  shown  that  an^  person  saw  the  ac- 
cident, a  determination  of  the  cause  of  the  accident  must  rest  upon 
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fair  inferences  to  be  drawn  from  the  testimony.  The  fact  that  after 
the  accident  the  only  injury  that  was  found  on  theiboat  was  a  hole  18 
inches  long  and  2  feet  from  the  bottom  of  the  boat,  and  Aat  other- 
wise the  boat  was  in  fair  condition,  leads  fairly  to  the  inference  that 
the  lighter  sank  by  reason  of  this  hole.  The  fact  that  this  hole  was  on 
the  starboard  side  of  the  boat,  which  was  facing  the  open  slip,  and 
that  the  boards  protruded  inward,  leads  necessarily  to  the  inference 
that  the  injury  was  caused  by  the  boat  being  struck  with  some  force 
by  some  object  floating  in  the  4lip,  and,  since  the  lighter  was  itsel£ 
tied  to  the  dock,  the  object  which  struck  the  lighter  with  sufficient 
force  to  break  a  sound  plank  and  cause  the  ends  to  protrude  inside 
must  have  had  some  momentum.  It  seems  tome  that 'under  these 
circumstances  it  can  hardly  be  disputed  that  the  accident  was  due  to 
the  impact  against  the  lighter  of  some  moving  object  floating  in  the 
slip,  and  within  all  the  authorities  this  constitutes  a  collision  or  a 
peril  of  the  sea,  withm  the  meaning  of  the  bill  of  lading.  See  New- 
town Creek  Towing  Co.  v.  ^tna  Insurance  Co.,  23  App.  Div.  152, 
4«  N.  Y.  Supp.  927  and  163  N.  Y.  114,  57  N.  E.  302,  Reybold  v. 
United  States,  15  Wall.  202,  21  L.  Ed.  57.  I  cannot  find  that  any 
possible  inference  can  be  drawn  from  any  of  the  surrounding  circum-* 
stances  that  any  negligence  of  the  defendants  contributed  to  this  ac-? 
cident;  but,  on  the  other  hand,  since  there  is  no  evidence  to  show 
exactly  how  the  "collision*'  occurred,  it  is  nevertheless  possible  that 
in  some  undisclosed  respect  the  defendants  may  have  been  guilty  of 
n^ligence. 

[5]  The  question  therefore  arises  whether,  after  the  defendants  had 
shown  that  the  accident  was  due  to  one  of  the  causes  for  which,  under 
the  terms  of  the  contract,  they  were  expressly  exempted  from  lia- 
bihty,  the  defendants  were  bound  to  go  further  and  show  that  ihcy 
were  free  from  any  negligence  which  contributed  to  the  accident.  Thi^ 
point,  in  my  opinion,  has  been  so  clearly  passed  upon  by  the  Supreme 
Court  of  the  United  States  that  it  is  no  longer  open  to  question,  and 
the  authorities  cited  by  the  plaintiffs,  not  only  do  not  bear  out  their 
contention,  but  point  plainly  to  the  rule  that,  after  the  damage  to  the 
goods  has  been  established,  the  burden  lies  upon  the  carrier  to  show 
that  it  was  occasioned  by  one  of  the  perils  from  which  it  was  ex- 
empted by  the  bill  of  ladmg,  but  that,  after  this  is  shown,  the  burden 
is  upon  the  plaintiff  to  establish  the  carrier's  negligence,  "as  the  af- 
firmative lies  upon  him,"  See  Clark  v.  Barnwell,  12  How.  272,  13 
L.  Ed.  985,  Transportation  Co.  v.  Downer,  11  Wall.  129,  20  I*.  Ed. 
160,  and  Can  v.  Tex.  ft  Pac.  Ry.  Co.,  194  U.  S.  427,  24  Sup.  Ct.  663, 
48  L.  Ed.  1053,  which  cites  both  the  earlier  cases  with  approval.  Prac- 
tically all  the  cases  which  the  plaintiffs  cite  are  cases  where  there  was 
no  evidence  that  the  accident  occurred  ttu^ugh  any  cause  for  which, 
under  the  terms  of  the  bill  of  lading,  the  carrier  was  exempted  from 
liability,  and  in  such  cases,  of  course,  the  burden  is  upon  the  carrier  to 
explain  how  the  loss  occurred,  and  to  show  that  it  was  free  from 
negligence.  In  ^ther  cases  cited  by  the  respondent,  the  accident  oc* 
curr^  under  circumstances  which  in  themsdves  raise  a  presumption 
of  negligence,  and  require  the  defendant  to  produce  evidence  to  rebut 
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that  presumption,  even  if  the  plaintiff  has  the  burden  of  showing  diat 
the  loss  occurred  through  the  defendants*  negligence, 

[8]  It  may  be  contended  that  under  the  provision  of  the  Harter 
Act  (Act  Cong.  Feb.  13,  1893,  c-  105,  27  Stat  445  (U.  S.  Comp.  St. 
§§  8029-8035]),  a  carrier  by  sea  cannot,  by  provisions  inserted  in 
the  bill  of  lading,  exempt  himself  from  liability  for  negligence  or 
change  the  ordinary  rule  that,  where  goods  in  the  carrier's  possession 
are  lost,  the  carrier  has  the  burden  of  showing  that  they  were  not 
lost  through  its  negligence.  I  cannot,  however,  find  anything  in  the 
act  that  can  properly  lead  to  such  conclusion,  or  any  authority  to 
sustain  it.  It  is  true  that  in  the  case  of  The  Southwark,  191  U.  S.  1, 
24  Sup.  Ct.  1,  48  L.  Ed.  65,  the  Supreme  Court  of  the  United  States 
held  that,  even  where  the  bill  of  lading  expressly  provided  that  "the 
goods  shipped  hereunder  are  absolutely  at  the  risk  of  the  owners  in 
every  respect,  and  that  the  carrier  is  responsible  for  no  loss,  delay,  or 
damage  thereto,  however  arising,  including  stowage,  and  all  risks  of 
breakdown  or  injury,  however  caused,  wheUier  to  its  refrigerator  or  its 
machinery,  eveii  though  arising  from  defect  existing  at  or  previous  to 
the  ccMnmencement  of  the  voyage,"  suci  provision  cannot  be  given  the 
effect  of  placing  upon  the  shipper  the  burden  of  proving  that  the  car- 
rier was  negligent,  where  it  is  shown  that  the  goods  were  lost  by  rea- 
son of  the  fact  that  the  refrigerating  apparatus  was  out  of  repair  at 
the  time  of  sailing.  The  court,  however,  placed  its  decision  expressly 
upon  the  ground  that,  if  the  refrigerating  apparatus  was  not  in  proper 
condition,  the  boat  was  not  seaworthy.  While  the  Harter  Act  by 
section  3  (U.  S.  Comp.  St.  §  8031)  relieves  the  carrier  from  liability 
in  certain  respects,  it  does  so  only  upon  the  condition  that  the  owner 
"shall  exercise  due  diligence  to  make  the  said  vessel  in  all  respects 
seaworthy  and  properly  manned,,  equipped,  and  supplied,"  and  it  abo 
provides  in  section  2  (section  8030)  that — 

"It  8baU  not  be  lawful  for  any  vessel  transporting  merchandise  or  prop* 
erty  from  or  between  ports  of  the  United  States  of  America  and  foreign 
ports,  her  owner,  master,  agent,  or  manager,  to  insert  in  any  blU  of  lading 
or  shippmg  document  any  covenant  or  agreement  whereby  the  obligations  of 
owner  or  owners  of  said  vessel  to  exercise  due  diligence  to  properly  equip,  man, 
provision  and  outfit  said  vess^,  and  to  make  said  vessel .  seaworthy  and 
capable  of  performing  her  intended  voyage,  or  whereby  the  obUgations  of 
the  master,  officers,  agents,  or  servants  to  carefully  handle  and  stow  her 
cargo  and  to  care  for  and  properly  deUver  same,  shaU  in  any  wise  be  les- 
sened, weakened,  or  avoided." 

The  court  there  held  that  the  provision  in  the  bill  of  lading  was  an 
attempt  to  weaken  the  obligation  of  the  ovmer  to  exercise  due  dili^ 
gence  to  make  the  ship  seaworthy,  and  could  therefore  be  given  no 
effect  if  the  loss  occurred  through  unseaworthiness.  The  Harter  Act 
did  not,  however,  provide  expressly  or  impliedly  that  the  owner  could 
not  in  other  respects  contract  to  limit  his  liability.  In  the  present 
case  the  defendants  have  shown  affirmatively  the.  care  they  took  to 
make  the  vessel  seaworthy,  and  in  other  respects  their  liability  may 
be  determined  by  the  provisions  of  the  contract  ']^ey  have  shown 
that  the  loss  of  the  goods  occin-red  through  a  cause  embraced  in  one 
of  the  exceptions  in  the  bill  of  lading,  and  thereafter  the  burden,  has 
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shifted  to  the  plaintiffs  to  show  that  the  loss  occurred  through  the 
carrier's  n^ligence.  Since  it  has  failed  to  do  so,  the  complaint  should 
have  been  dismissed. 

The  judgment  is  therefore  reversed,  and  a  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event    AH  concur^ 


(187  App.  DlY.  880) 

RAWI/L  V.  BAKER-VAWTBR  CO. 

(Supreme  CJourt,  Appellate  Division,  First  Department    May  2,  1919.) 

1.  Specific  Pebfobmance  ^=»69 — Jubisdi;9TI0N— Becoyebt  of  Bonds— Ade- 
quate Rbhedt  at  Law. 

An  action  in  equity  will  not  lie  to  recover  bonds  deposited  by  plalntllf 
with  defendant  to  secure  faithful  performance  of  employment  contract, 
where  bonds  were  in  possession  of  defendant  and  prodnced  In  court  at 
time  of  trial,  and  where  plaintiff  during  preceding  year  had  possesaloQ 
and  sold  other  similar  bonds,  and  could  produce  evidencer  as  to  yalue 
thereof;  plaintiff  having  an  adequate  remedy  at  law,  ^ther  in  leplevln  or 
in  conversloiL 

2:  Specific  Pekfobmance  ^=;»69 — Jubisdiction^Adequatb  Remedy  at  Law— 
luotations. 

An  action  in  equity  will  not  lie  to  recover  bonds  deposited  by  plaintiff 
with  defendant  to  secure  faithful  performance  of  employment  contract, 
where  pli^intlff  has  had  an  adequate  remedy  at  l^w,  notwithstanding  that 
such  remedy  is  barred  by  limitations. 

8.   SPEClFtO  PBBFOBVAirCB  €a»09— Oon«BAC(SB  BNFOBOBABUD— SaJUB  AH9  DSUV- 
EBT  OF  PeBSONAL  CHATTEUB. 

An  action  for  specific  performance  of  a  contract  for  the  sale  and  de- 
livery of  personal  chattels,  and  specifically  for  securitleflp  will  not  lie, 
except  under  peculiar  dicivnstances. 

Merrell  and  Laughlin,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Herbert  F.  RawU  against  the  Baker-Vawter  Company. 
From  judgment  for  plaintiff  (167  N.  Y.  Supp.  931),  directing  delivery 
of  certain  bonds  to  plaintiff,  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
SMITH,  and  MERRELL,  JJ. 

Almy,  Van  Gordon,  Evans*  &  Kelly,  of  New  York.  City  (William  S. 
Evans,  of  New  York  City,  of  counsel),  for  appellant 

Abraham  L.  Berman,  of  New  York  City  (Jacob  I.  Berman,  of  New 
York  City,  of  counsel),  for  respondent 

CLARKE,  P.  J,  On  the.  6th  day  of  June,  1908,  the  plaintiff  and 
the  defendant  entered  intff  a  written  contract  under  which  the  defend- 
ant employed  the  pfeintiff  in  the  capacity  Of  traveling  salesman  for 
the  period  of  two  years  from  the  1st  day  of  July,  1908,  in  certain  pre- 
scribed territory  at  an  agreed  commission  of  iSi^  pcr  cent  The  plain- 
tiff agreed  upon  his  part  to  maintain  the  prices  for  the  line  of  goods 
manufactured  and  for  sale  by  the  defendant,  as  stated  in  the  price  book 

^s>For  other  caaes  see  nune  topic  A  RBT-NtrMBfiR  In  all  Key-Number^tt  Digeets  «  Indexes  • 
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or  list  furnished,  and  agreed  to  use  his  best  efforts  m  pushing  the  sale 
of  the  goods,  and  to  visit  all  sections  of  the  territory  assign^S  to  him, 
and  to  devote  his  entire  time  to  the  sale  of  the  goods  of  the  defendant. 
The  contract  also  contained  this  provision : 

"Said  first  party  flhall  not  engage  directly  or  Indirectly,  either  as  owner 
or  employ^  or  otherwise,  in  the  manufacture  or  sale  of  loose-leaf  devices  or 
loose-leaf  accounting  systems  within  the  territory  described  hereinbefore, 
in  any  other  relation  than  as  a  representative  of  the  said  second  party,  for 
the  period  of  one  year  from  the  date  of  the  expiration  of  ttUB.edatiiLct."' 

On  the  27th  of  Sepjtember,  1909^  the  plaintiff  executed  an  instrument 
under  seal  in  the  form  of  a  bond,  in  the  penal  sum  of  $10,000,  which 
contained  the  following  provisions : 

*The  condition  of  the  above  obUgatlon  is  such  that  whereas,  upon  the  6th 
day  of  June,  A.  D.  1908,  the  parties  hereto  entered  into  a  certain  contract 
in  writing  wherein  and  whereby  the  said  RawU  was  employed  by  the  said 
company  In  the  capacity  of  traveling  salesman  for  a  period  of  two  years 
from  the  Ist  day  of  July,  A.  D.  1908 ;  and 

*  •Whereas,  the  said  Bawll  has  not.  fully  performed  the  covenants  of  said 
agreement  by  him  agreed  to  be  performed;  and  whereas,  the  said  RawU  de- 
sires to  continue  his  employment  with  said  company  under  the  terms  of 
said  contract  until  the  expiration  thereof ;  and 

*'Whereas«  the  said  company  is  willing  that  said  contract  Should  be  con- 
tinued in  full  force  and  effect  in  accordance  with  the  tenns  thereof,  provided 
the  said  Bawll  makes  and  executes  to  It  his  bond  and  obligation  to  falthfoUy 
keep  and  perform  all  the  terms  and  conditions  of  said  contract  agreed  by 
him  to  be  performed: 

"Now,  therefore,  if  the  said  RawU  shall  do  and  perform  eac^  and  all  of 
the  covenants  of  said  contract  agreed  by  him  to  be  performed,  as  therein 
provided,  and  shall  save,  keep  harmless,  and  indemnify  said  Baker-Vawter 
C!ompany,  its  successors  and  assigns,  and  each  and  all  of  them,  of  and  from 
all  actions,  suits,  damages,  costs,  loss,  or  expenses  whatsoever,  including  at- 
torney's fees,  which  shall  or  may  at  any  time  hereafter  happen  or  come  to 
them,  or  either  of  them,  for  or  by  reason  of  the  "breach  or  failure  to  perform 
by  said  Rawll  of  the  covenants  or  conditions  of  said  contract  by  him  to  be 
performed  as  therein  provided,  then  this  obligation  shall  be  void-;  otherwise, 
to  remain  in  full  force  and  effect.  And  the  said  Rawll  hereby  covenants 
and  agrees  to,  and  does  at  the  time  of  the  execution  of  this  instrument, 
deposit  with  the  said  company  two  bonds  numbered  152  and  45,  respectively, 
of  the  par  value  of  $1,000  each,  the  same  being  a  part  of  an  issue  of  bonds 
of  said  company  of  the  aggregate  amount  of  $250,000,  as  collateral  security 
to  this  agreement;  and  the  said  RawU  hereby  covenants  and  agrees  that  In 
the  event  he  shall  violate  any  of  the  covenants  in  said  contract  agreed  by 
him  to  be  performed  as  therein  provided,  then  he  shall  then  and  thereby 
forfeit  to  the  said  company  the  said  bonds  as  and  for  liquidated  damages 
in  full  satisfaction  and  discharge  of  any  claim  or  claims  of  the  said  oom- 
p«fiy  growing  out  of  the  breach  or  failure  by  him  to  perform  such  covenant, 
and  the  said  two  bonds  shall  tiien  and  thereby  be  and  become  the  absolute 
property  of  the  said  company,  free  and  clear  of  any  <dalm  or  clainis  of  tlie 
said  RawU." 

Thereafter  Rawll  resigned  from  the  employment  of  the  company,  his 
resignation  to  take  effect  on  January  1,  1910.  The|Summons  and  com- 
plaint herein  were  served  on  the  7th  day  of  April,  1916.  The  suit  is 
in  equity,  and  the  complaint  alleges: 

That  on  the  27th  day  of  September,  1909,  the  plaintiff  was  the  owner  ot 
two  bonds,  numbered  152  and  45,  respectively,  of  the  defendant  company,  and 
that  on  or  about  the  6th  of  June,  1908,  by  contract  In  writing  the  defendant 
duly  employed  thiA  plaintiff  as  a  traveling  salesman  for  a  period  of  two 
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y<ea:ts  frdm^tjie  l«t  4asy  ot  July,  1908»  and  .tl^ereafter^  and  on  or  about  tbe 
27th  day  of  September,  1909,  the  defendant  procured  this  plaintiff,  during  the 
course  of  his  employment,  to  deposit  with  It  th^  two  bonds  awned  by  him 
aforesaid,  without  any  conslderatioii  therefor,  and  whlcdi  defendant  received 
from  this  plaintiff  and  undertook  to  hold  the  same  during  the  Ufe  of  the 
employment  agreement  above  mentioned  as  security  for  the  fidelity  of  this 
plaintiff  in  said  employment,  and  the  defendant  agreed  to  return  said  two 
bonds  to  this  plaintiff  when  his  said  employment  should  terminate. 

That  this  plaintiff  duly  perfotm^  all  of  Qie  terms  and  conditions  on  his 
part  to  be  pCTformed  untU  on  or  about  the  8th  day  of  December,  1909,  when 
it  was  agreed  beftween  the  parties  hereto  that  the  said  employment  should 
terminate  as  of  January  1,  1910,  and  that  subsequent  to  said  date  plaintiff 
.luly  demanded  the  return  Of  said  bonds  from  this  defendant,  which  it  re- 
fused to  surrender,  but  wrongfully  and  unlawfully  withholds,  without  legal 
right.  That  said  bonds  are  still  in  the  possession  of  the  defendant,  and 
eanstitnte  a  pecullair  species  of  personal  property,  which  have  a  special 
fluctuating  value,  and  that  the  same  were  and  are  accompanied  by  interest- 
bearing  coupons,  which  interest  or  dividends  thereon  from  December,  1909, 
to  December,  1916,  amounted  to  the  sum  of  1650,  and  was  duly  ooliected  by 
defendant  to  plaintiff's  use,  and  further  amounts  since  that  time;  for  in- 
terest or  dividends,  or  both,  accrued  or  accruing,  have  been  received  by  de- 
fendant thereon. 

That  defendant  claims  said  bonds  of  the  plaintiff,  in  Its  possession,  are 
not  in  the  state  of  New  York,  or  within  the  jmriadiction  of  the.ceurts  of  this 
state,  and  without  the  equitable  intervention  of  this  court  plaintiff  wlU  be 
without  adequate  remedy,  at  law. 

Wherefore  he  demands  Judgment  directing  the  defendant  to  restore  to  hTm 
the  said  two  bonds,  with  all  the  coupons  attached  thereto,  and  for  the  pay- 
ment of  the.  amount  of  all  interest  or  dividends  earned  thereon. 

The  defendant  in  its  answer  sets  up  as  a  defense  that  the  plaintiff 
has  an  adequate  remedy  at  law  against  the  defendant  upon  the  cause 
of  action  alleged  in  the  amended  complaint^  and  that  it  is  financially 
solvent  and  able  to  i-espond  in  damages  for  the  breach  of  any  contract 
to  which  it  is  a  party.  It  also  sets  up  as  a  separate  defense  the  six- 
year  statute  of  limitations,  and  as  a  further  defense  it  sets  up  the 
contract  and  the  bond  hereinbefore  recited,  and  alleges  that  subse- 
quently to  September  27,  1909,  the  date  of  the  reinstatement  of  the 
contract  and  the  making  of  the  bond)  the  plaintiff  again  violated  said 
contract  as  revived  and  reinstated,  by  departing  from  the  price  list 
therein  provided,  and  by  going  into  a  competitive  line  in  the  territory 
allotted  to  him  to  cover  before  one  year  had  elapsed  after  leaving 
the  employ  of  the  defendant,  and  otherwise  broke  and  violated  said 
contract  with  the  defendant  as  so  reinstated  and  revived. 

I  do  not  think  the  plaintiff  is  entitled  to. recover  for  the  following 
reasons : 

First.  The  plaintiff  testified,  under  cross-examination,  that  after 
the  1st  of  January,  1910,  and  eaf  ly  in  the  year,  he  engaged  in  the  busi- 
ness of  selling  loose-leaf  devices  and  similar  merchandise  to  that  which 
he  had  sold  for  tfie  defendant  in  the  territory  described  in  the  contract, 
and  that  he  turned  said  orders  for  this  sort  of  merchandise  over  to 
different  firms,  and  that  he  became  connected  with  the  Safety  System 
Company  early  in  1910,  and  that  he  invested  in  said  concern  and  be- 
came an  officer  thereof,  and  that  they  manufactured  the  loose-lea^ 
devices  and  systems  similar  to  ,those  manufactured  by  the  Baker- Vaw- 
ter  Company. 
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There  was  uncontradicted  testimony  by  several  witricsscs  that,  dttr- 
ing  the  period  covered  by  the  restrictions  contained  in  his  contract, 
they  purchased  from  plaintiif ,  at  a  lower  price  than  fixed  by  defendant, 
similar  goods  to  those  manufactured  and  sold  by  it.  It  was  aba  tes- 
tified that  they  dealt  with  plaintiif  as  representing  defendant,  and, 
in  one  case  at  least,  attempted  to  rescind  said  order,  when  it  was  dis- 
covered that  the  plaintiff  was  no  longer  in  the  employ  of  defendant 

It  seems  to  me,  therefore,  upon  this  evidence,  there  was  a  direct 
breach  of  the  contract,  and  that  plaintiff  thereby  lost  all  right,  title,  and 
interest  in  the  two  bonds  which  he  deposited  as  security  for  the  faith- 
ful performance  of  his  contract,  which  included  the  agreement  not  to 
engage  in  a  similar  business  for  a  year  after  its  termination. 

[1-3]  Second.  I  think  that  he  cannot  recover  because  he  has  an 
adequate  remedy  at  law,  either  an  action  in  replevin — ^the  bonds  in 
question  being  in  possession  of  the  defendant  and  having  been  pro- 
duced in  court  on  the  trial  of  this  action-— or  an  action  in  conversion. 
As  to  such  actions,  however,  the  statute  of  limitations  has  run,  and 
therefore  he  was  driven  to  attempt  to  recover  by  this  action  in  equity. 
Having  an  adequate  remedy  at  law,  an  action  in  equity  will  not  lie 
He  attempts  to  sustain  the  action  in  equity  upon  the  ground  that  he  is 
entitled  to  a  specific  return  of  the  two  bonds  sued  for,  because  in  their 
nature  he  could  not  prove  damages.  It  is  well  established  in  this  state 
that  an  action  for  specific  performance  of  a  contract  for  the  sale  and 
delivery  of  personal  chattels,  and  specifically  for  the  securities,  will 
not  lie,  except  under  peculiar  circumstances. 

In  Clements  v.  Sherwood-Dunn,  108  App.  Div.  327,  95  N.  Y.  Supp. 
766.  affirmed  187  N.  Y.  521,  79  N.  E.  1102,  the  plaintiff,  in  his  com- 
plaint for  specific  performance  of  a  contract  for  the  sale  of  shares  of 
stock,  alleged  that  the  stock  of  the  said  company  was  valuable,  but  was 
not  a  listed  stock,  was  not  sold  in  the  open  market,  and  had  no  certain 
or  fixed  market  value,  which  would  furnish  a  basis  for  the  assessment 
of  money  damages,  and  that  an  action  at  law  would  not  furnish  to  the 
plaintiff  either  a  complete  or  adequate  or  any  remedy  in  the  premises, 
and  that  unless  the  defendants  were  required  to  deliver  to  plaintiff  the 
said  stock  the  plaintiff  would  suffer  great,  irreparable,  and  irremedial 
loss  and  injury.  It  appeared,  however,  that  the  plaintiff  had  sold  some 
shares  at  a  certain  price,  that  he  had  offered  in  writing  to  sell  others 
at  another  price,  and  that  there  had  been  several  sales  by  others  before 
the  trial,  and  this  court  reversed  the  judgment  for  the  plaintiff,  and 
was  in  turn  affirmed  by  the  Court  of  Appeals. 

In  Butler  y.  Wright,  186  N.  Y.  259,  78  N.  E.  1002,  the  Court  of  Ap- 
peals said: 

"The  rule  is  tliat,  as  to  contracts  pertaining  te  pentonal  property,  a  piarty 
sbould  be  confined  to  bis  action  for  damages,  unless  it  appears  that  he  is 
entitled  to  the  thing  contracted  for  in  specie,  which  to  him  has  some  special 
value,  and  which  he  cannot  readily  obtain  in  the  market,  or  in  cases  where  it 
is  apparent  that  compensation  in  damages  would  not  fartiish  a  complete  and 
adequate  remedy.  But  in  each  case  the  question  as  to  whether  a  conrt  of 
equity  will  take  jurisdiction  and  grant  the  relief  asked  tot  rests  in  the  sound 
liscretlon  of  the  court,  and  it  cannot  be  demanded  as  a  matter  of  right" 
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This  was  followed  by  this  court  in  Harle  v.  Brennigi  131  App.  Div. 
742,  116  N.  Y.  Supp.  51,  and  in  Perrin  v.  Smith,  135  App.  Div.  127, 
119  N.  Y.  Supp.  990.  In  Waddle  v.  Cabana,  220  N.  Y.  18,  114  N.  E. 
1054,  the  Court  of  Appeals  carefully  considered  Butler  v.  Wright  and 
Clements  v.  Sherwood-Dunn,  supra,  and  reasserted  the  rule,  and  point- 
ed out  why  in  one  case  it  had  reversed  the  Appellate  Division  and  in 
the  other  affirmed  it. 

In  the  case  at  bar,  while  the  stock  is  not  listed  upon  any  exchange 
or  curb  market,  the  only  allegation  in  the  complaint  is  that  the  bonds 
constitute  "a  peculiar  species  of  personal  property  which  have  a  special 
fluctuating  value,"  which  might  be  said  of  any  security.  The  plaintiff 
himself,  however,  testified  on  direct  examination: 

'There  has  not  been  any  active  or  open  market  for  them.  Q.  Do  you  know 
for  how  much  these  bonds  have  been  sold  in  the  market  from  the  time  of 
your  delivery  of  them  to  the  defendant?  A.  They  have  been  sold  as  high 
as  par.  Q.  How  long  ago?  A.  Within  a  very  few  months^thre^  or  four 
months  ago— they  sold  nt  par,** 

And  under  cross-examination  he  testified: 

"Q,  These  were  not  the  only  bonds  of  the  Baker-Vawter  Company  of  this 
issue  that  yon  ever  owned,  were  they?  A.  No.  Q.  How  many  have  you 
owned  during  the  period  of  time,  say  from  the  1st  of  January,  1908,  until 
the  present  time?  A.  I  have  had  more  than  half  a  dozen  and  less  than  a 
dozen.  Q.  Tou  have  sold  some  of  these  bonds  recently,  haven't  you?  A.  I 
have.  Q.  How  recently  was  it  that  you  sold  them?  A.  Within  the  last  two 
years.  Q.  Wasn't  it  within  the  last  year?  A.  It  may  have  been;  I  don't 
know.  Q.  How  many  did  you  sell  at  that  time?  A.  Three  or  five.  Q.  What 
price  did  you  receive  for  them?  A.  80.  Q.  That  is  $800  for  each  :f1,W)0 
bond?  A.  Yea  Q.  Did  you  ever  know  of  any  sale  prior  to  the  1st  of  Janu- 
ary, 1915,  at  a  price  higher  than  $800?  A.  No;  yes,  I  bought  them  myself 
hi^er  thsin  that." 

And  it  is  also  testified  that  there  are  about  250  stockholders,  so 
that  it  seems  to  me  that  there  is  no  basis  for  an  equitable  action,  and 
that,  therefore,  the  judgment  appealed  from  should  be  reversed,  with 
costs  and  disbursements  to  the  defendant,  and  the  complaint  dismissed, 
and  that  findings  inconsistent  with  this  opinion  should  be  reversed  and 
new  findings  made. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
Settle  order  on  notice* 

DOWLING,  J.,  concurs. 

SMITH,  J.j^  concurs  on  second  ground. 

MERRELL,  J.  (dissenting).  This  action  is  in  fjquity  to  recover  pos- 
session of  2  of  an  issue  of  25(^000  bonds  of  the  defendant  company,  of 
the  par  value  of  $1,000  each>  These  bonds  of  the  defendant,  for  the 
most  part,  were  held  by  a  Mrs,  L.  H.  Levy,  of  Indianapolis,  Ind.^  and 
the  members  of  her  family.  Some  of  them,  however,  were  distributed 
among  employes  of  the  defendant.  The  plaintiff  was  the  owner  of 
the  2  bonds  in  question.  On  June  6,  1908,  the  plaintiff  entered  into  a 
written  contract  with  the  defendant  to  serve  defendant  as  a  traveling 
salesman  in  disposing  of  stationery  ^nd  loose-leaf  ledger  equipment 
manufactured  by  the  defendant.  Plaintiff  was  one  of  a  largiq  number 
176N.Y.S.— 13 
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of  traveling  salesmen  employed  by  the  defendant,  and  there  had  been 
assigned  to  him  five  districts,  known  as  the  Harrisburg,  Scranton, 
Reading,  Trenton,  and  Newark  districts.  Plaintiff's  compensation 
was  a  commission  of  15^^  per  cent,  on  goods  sold,  from  which  com- 
pensation plaintiff  was  to  pay  his  traveling  and  other  expenses.  The 
term  of  employment  of  the  plaintiff  by  defendant  under  said  written 
agreement  was  from  July  1,  1908,  to  July  1,  1910.  In  accordance  with 
the  terms  of  the  agreement,  plaintiff  entered  upon  such  employment 
and  continued  thereon  until  September  27,  1909,  when  difficulties  arose 
between  the  employer  and  the  employe.  .  At  that  time  the  plaintiff  de- 
sired to  continue  and  complete  his  term,  which,  under  the  contract, 
would  expire  on  the  1st  day  of  July  following,  and  it  was  agreed  that 
the  plaintiff  should  deliver  to  the  defendant  the  two  bonds  in  question, 
numbered  152  and  45,  respectively.  These  two  bonds  were  delivered 
by  the  plaintiff  to  the  defendant  under  a  written  agreement  then  enter- 
ed into  between  the  parties,  which  provided  that  the  bonds  were  to — 

"Indemnify  said  Baker-Vawter  Company,  its  successors  and  assigns,  and 
each  and  aU  of  them,  of  and  from  all  actions,  suits,  damages,  costs,  loss,  or 
expenses  whatsoever,  including  attorney's  fees,  'which  Btaali  or  may  at  any 
time  hereafter  happen  or  come  to  them,  or  either  of  them,  for  or  by  reason 
of  the  breach  or  failure  to  perform  by  said  Rawll  of  the  covenants  or  con- 
ditions of  sai^  contract  by  him  to  be  performed  as  therein  provided^  then  this 
obligation  to  be  void ;  otherwise,  to  remain  in  full  force  and  effect" 

Thereupon  Rawll  continued  in  defendant's  employ,  and,  so  far  as 
any  evidence  appears  in  the  case,  thereafter  faithfully  discharged  his 
duty  as  such  employe. 

On  or  about  November  1,  1909,  Rawll,  in  the  course  of  his  business, 
had  obtained  a  large  order  for  plaintiff's  stationery  and  loose-leaf  ledg- 
er work  for  the  Domestic  Sewing  Machine  Company  of  Newark,  N,  J., 
which  order  conformed  in  all  respects  with  defendant's  requirements, 
with  the  exception  that  the  prospective  purchaser  desired  special  terms 
of  dating  to  be  printed  on  such  stationery.  Before  accepting  the  or- 
der, the  plaintiff  communicated  this  special  feature  to  the  manager  of 
defendant's  New  York  office,  and  the  said  manager,  in  behalf  of  the 
defendant,  directed  the  plaintiff  to  accept  the  order,  and  the  same  was 
thereupon  accepted  by  plaintiff.  Later  on  the  defendant  repudiated 
such  acceptance,  the  order  was  returned,  and  plaintiff  was  informed 
that  defendant  would  not  accept  the  same,  nor  any  order  of  a  similar 
nature  which  plaintiff  might  obtain.  Plaintiff  objected  to  the  embar- 
rassment in  which  he  was  placed  by  defendant's  conduct,  and  stated 
that  he  would  resign  his  position  with  the  defendant  and  take  back  the 
two  bonds  which  the  defendant  held.  The  defendant  acquiesced  in 
such  resignation ;  defendant's  New  York  manager  responding  to  such 
suggestion  from  the  plaintiff  that  the  resignation  was  agreeable  to  the 
defendant,  if  that  was  what  plaintiff  wished  to  do.  Thereupon  plain- 
tiff sent  a  formal  resignation  in  writing  to  the  defendant's  office  at  Chi- 
cago, 111.,  to  take  effect  on  the  1st  day  of  January  following.  Ac- 
knowledgment thereof  was  made  in  the  regular  course,  and  defendant's 
satisfaction  therewith  and  with  the  termination  of  plaintiff's  services 
with  the  defendant  on  January  1,  1910,  was  expressed  by  said  defend- 
ant.   It  was  fully  understood  and  agreed  at  that  time  thait  the  plaintiff 
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was  at  liberty  to  withdraw  from  defendant's  employ,  ajid  up  to  that 
time,  so  far  as  any  evidence  discloses,  there  had  been  no  violation  of 
the  agreement  on  plaintiff's  part  contained  in  the  instrument  of  Sep- 
tember 27,  1909. 

Concerning  his  resignation  and  the  obligation  of  the  contract  where- 
by respondent  was  employed  to  serve  as  traveling  salesman  for  the  ap- 
pellant, the  respondent  testified  that  he  took  up  the  matter  of  with- 
drawal of  acceptance  of  orders  taken  by  respondent,  and  which  was 
the  cause  of  respondent's  refusal  to  longer  continue  in  the  service  of 
the  appellant,  and  testified : 

"A.  I  took  it  up  with  Mr.  Barclay,  the  matter  of  his  accepting  this  order 
over  the  telephone,  and  his  rejecting  it  after  I  bad  sent  it  In,  I  told  him 
I  could  not  be  placed  In  a  position  like  that  with  my  customers,  after  having 
received  their  form  of  acceptance  over  the  telephone,  and  then  having  the 
matter  rejected  on  sending  It  In;  and  he  stood  firm  to  his  resolution  that 
he  could  not  accept  the  order,  or  any  orders  of  a  similar  nature;  and  I  told 
him  that  if  that  was  his  attitude  tbat  the  company  was  going  to  take,  \ 
would  send  in  my  resignation,  and  made  demand  for  the  bonds. 

"Q.  This  was  about  sij^  weeks  after  you  had  delivered  the  bonds  to  the 
defendant?    A«  Approximately.     ^ 

"Q.  What  did  he  say  to  that?  A.  He  said:  'All  right,  if  thai  is  what  you 
vxMt  to  do' 

"Q.  Was  anything  else  said  at  that  time  with  reference  to  your  continu- 
ing in  the  employment  of  the  defendant?    A.  No. 

''Q.  What  did  you  do  after  that?  A.  I  sent  in  my  resignation  to  the  Chi* 
cago  office. 

"Q.  What  happened?  A.  They  acknowledged  it  in  the  regular  manner,  and 
stated  that  it  would  be  satisfactory  for  my  services  to  terminate  the  1st  of 
January,  which  was  about  six  weeks  from  that  time/* 

This  would  seem  clearly  to  indicate  that  by  mutual  consent  of  the 
parties  the  contract  for  defendant's  employment  was  abrogated,  and 
that  the  term  of  respondent's  service  should  end  with  the  year,  and  that 
the  parties  understood  that  incidentally  the  bonds  delivered  by  re- 
spondent to  the  appellant  to  secure  the  faithful  performance  of  the 
contract,  thus  by  mutual  consent  ended,  should  be  returned  to  the  own- 
er. The  severance  of  business  relations  between  the  parties  seems  to 
have  been  unaccompanied  by  rancor  or  unfriendliness,  and  to  have  re- 
sulted solely  because  of  what  seemed  to  the  employe  to  be  a  fickleness 
of  business  policy  oii  the  part  of  his  employer,  and  which  embarrassed 
him  in  his  relations  with  customers  to  whom  he  had  sold  goods.  Im- 
mediately following  his  avowed  intention  to  resign  and  to  redeem  his 
bonds,  fully  acquiesced  in  by  his  employer,  as  it  seems^o  me,  respond- 
ent sent  to  the  appellant,  on  November  1,  1909,  his  formal  resignation 
in  writing,  to  take  effect  January  1,  1910,  referring  the  appellant  to 
its  New  York  office  for  information  as  to  his  reason  for  resi§;ning. 
Thereafter,  in  response  to  such  formal  resignation,  and  on  November 
11,  1909,  appellant  accepted  such  resignation  in  writing,. as  follows^ 

"Chicago,  Nov.  11,  1909.   . 
"Mr.  H.  F.  RawU,  P.  0.  Box  472,  Harrisburg,  Pa,— Dear  Mr.  BawU:    Thi$ 
will  acknowledge  receipt  of  your  favor  of  November  1st,  entering  your  res* 
ignation  to  take  ^fPeet  January  1st. 
^We  ioiU  accede  to  your  re^t^tesi  to  rei^ase  you  at  that  time. 

"Tours  very  tnily« 
"WW'B^  Baker- Vawter  Company.^ 
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This  letter  of  the  appellant  indicates  clearly  that  it  acquiesced  in  re- 
spondent's terminating  his  service  with  the  year.  As  stated  in  such 
acceptance,  the  employer  acceded  to  respondent's  request  to  release 
him  at  the  time  when  his  resignation  thus  became  effective.  It  seems 
to  me  the  height  of  absurdity  fot  the  appellant  to  now  claim  the  right 
to  retain  these  bonds,  delivered  as  security  for  the  performance  of 
a  contract,  from  the  obligations  of  which  it  thus  fully  released  the 
respondent.  And  as  further  proof  of  the  inconsistency  of  appellant's 
present  position  that  it  is  entitled  to  hold  the;  bonds  in  suit  as  damages 
for  failure  of  performance  and  violation  on  respondent's  part  of  the 
contract  between  the  parties,  and  in  negation  of  any  violation  on  his 
part,  we  have  the  letter  written  by  the  employer  to  the  respondent  on 
December  8,  1909,  as  follows: 

••December  8,  1909. 

"Mr.  H.  F.  RawH,  Harrlsburg,  Pa. — Dear  Sir:  In  compliance  with  a  re- 
quest from  our  New  York  ofBce,  we  herewith  direct  to  you  our  decision  In 
regard  to  the  recommendation  from  our  New  Tork  office  concerning  your 
work  In  your  territory  during  the  present  month  of  December. 

"First.  Having  expressed  our  willingness  that  your  personal  service  un- 
der your  contract  with  us  should  cease  and  determine  as  of  date  January  1, 
1910,  we  propose  to  allow  you  as  a  premium  for  special  effort  during  this 
present  month  of  December  commission  upon  all  direct  orders  of  your  entry 
and  our  acceptance  shipped  on  or  after  January  1,  1910,  at  the  rate  named 
in  your  contract  with  us,  said  premium  to  be  paid  by  us  on  the  15th  of  the 
month  after  the  invoice  rendered  for  such  order  is  paid  by  the  customer. 

"Second.  This  proposal  to  you  is  entirely  independent  of  our  existing  con- 
tract of  employment  with  you,  and  in  no  wise  affects  the  obligations  of  this 
contract  either  to  alter,  vary,  or  modify  its  terms. 

"Very  respectfully,  Baker-Vawter  Company, 

•*By " 

This  letter  not  only  confirms  appellant's  willingness  that  respondent 
leave  its  employ,  but  manifested  such  satisfaction  with  the  excellence 
of  his  work  during  the  final  month  of  his  service  that,  acting  upon  the 
recommendation  of  its  New  York  office,  defendant  avowed  an  intention 
to  allow  respondent  "as  a  premium  for  special  effort"  during  that 
month  a  commission  upon  orders  taken  by  him  and  accepted  by  appel- 
lant for  goods  shipped  after  the  termination  of  his  employment.  As 
further  contradiction  of  the  claim  that  by  his  conduct  respondent  had 
violated  his  contract  with  the  defendant,  we  have  the  manifestly 
friendly  interest  of  defendant's  president  in  the  future  business  wel- 
fare of  plaintiff.  After  plaintiff  had  delivered  his  resignation  to  de- 
fendant, but' before  it  became  effective,  Mr.  Vavvter,  president  of  the 
defendant  company,  in  apparently  a  spirit  of  friendly  interest  in  plain- 
tiff, who,  since  his  early  youth,  had  been  in  defendant's  service,  sug- 
gested that  a  concern  engaged  in  the  same  line  of  business  as  defend- 
ant, known  as  the  Safety  Systems  Company,  was  for  sale,  and  suggest- 
ed that  plaintiff  go  and  buy  it.  In  accordance  with  such  friendly  advice 
from  the  president  of  defendant,  plaintiff  did  make  business  connec- 
tions with  said  Safety  Systems  Company,  and  thus  the  very  acts  of 
respondent,  which  are  claimed  by  appellant. to.  have  been  violative  of 
respondent's  agreement  not  to  engage  in  manufacture  and  sale  in  com- 
petition with  appellant  for  the  period  of  one  year  from  the  expiration 
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of  the  term  of  Ms  employment,  were  upon  the  advice  of'  defendant's 
own  presidetit.  ^  In  view  of  the  apparent  intention  of  the  parties  to  ab- 
rogate the  original  contract  and  to  release  f)laintiflf  therefrom,  and  in 
view  of  the  fact  that  defendant's  president  was  responsible  for  plain- 
tiff's alleged  violation  of  the  contract,  it  comes  with  poor  grace  for 
the  defendant  to  now  claim  that  it  may  retain,  as  liquidated  damages, 
the  bonds  which  plaintiff  had  delivered  to  defendant  as  security  for 
the  performance  of  a  contract  then  in  forcie  between  the  parties.  I 
think  the  agreement  between  the  parties,  permitting  plaintiff's  with- 
drawal from  defendant's  employ,  clearly  contemplated  the  return  to 
plaintiff  of  the  bonds  in  suit. . 

There  was  some  contention  on  the  part  of  the  defendant  upon  the 
trial  and  upon  this  appeal  that  plaintiff  had  not  kept  and  performed 
the  agreements  on  his  part  contained  in  the  original  contract,  but  the 
record  is  barren  of  any  convincing  evidence  showing  such  violation, 
and  is  particularly  devoid  of  evidence  that  plaintiff  violated  any  part 
of  the  contract  since  the  delivery  of  the  bonds  in  question  as  security 
for  his  faithful  performance  of  said  contract. 

In  "particular  it  is  claimed  by  the  appellant  that  after  respondent  left 
appellant's  employ  on  January  1,  1910,  he  engaged,  within  the  restrict- 
ed period  provided  by  the  original  contract  between  the  parties,  in 
competition  with  the  appellant,  and  that  therefore  respondent  was 
guilty  of  a  violation  of  his  agreement  not  to  thus  engage  for  one  year 
after  the  termination  of  his  contract  with  defendant,  and,  as  liquidated 
damages  arising  from  such  allied  breach  of  contract  by  respondent, 
the  appellant  claims  the  right  to  hold  the  bonds  in  suit.  It  seems  to 
me  there  are  several  answers  to  appellant's  position  in  this  regard.  In 
the  first  place,  plaintiff's  agreement  not  to  engage  in  competition  with 
defendant  was  upon  the  express  consideration,  stated  in  the  contract, 
that  plaintiff  should  receive  instruction  in  the  so-caHed  novel  and  pe- 
culiar features  of  defendant's  business,  and  that  defendant  would  "at 
its  own  expense  school  him  thoroughly  in  the  adaptation  of  loose-leaf 
devices  to  accounting  systems  generally,  and  in  ccnsideraHon  thereof" 
plaintiflF  agreed  not  to  "engage,  directly  or  indirectly,  either  as  owner 
or  employe,  or  otherwise,  in  the  manufacture  or  sale  of  loose-leaf 
devices,"  etc.,  for  the  period  of  one  year  from  the  expiration  of  the 
contract.  The  evidence  shows  a  failure  on  defendant's  part  to  thus 
"school"  the  plaintiff,  and  thiis  a  failure  of  consideration  for  plaintiff's 
refraining  from  competition  after  his  employment  ceased. 

As  a  matter  of  fact,  the  business  which  defendant  was  carrying  on, 
and  in  which  it  is  claimed  plaintiff  engaged  after  leaving^  defendant's 
employ,. in  violation  of  his  contract,  was  not  one  involving  trade  se- 
crets in  the  ordinary  sense.  Many  other  competing  Concerns  dealt 
in  the  same  or  similar  devices  as  those  manufactured  by  "defendant. 
Competition  was  lively,  and  there  was  no  real  reason  for  restricting 
plaintiff's  activities  after  he  left  defendant's  employ.  In  the  second 
place,  and  as  indicative  of  the  slight  importance  which  defendant  at- 
tached to  plaintiff's  agreement  to  refrain  from  acts  of  competition,  we 
have  defendant's  president  advising  plaintiff  to  acquire  the  business  of 
the  Safety  Systems  Company  and  to  engage  in  tlicvery  acts  which 
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defendant  now  insists  constituted  a  breach  of  contract  on  plaintiff's 
part,  and  finally,  by  agreement  betw^n  the  plaintiff  and  defendant's 
New  York  representative,  in  October,  1909,  the  contract  was  abro- 
gated, and  plaintiflE's  resignation  before  the  expiration  of  his  term,  in- 
cluding the  return  of  plaintiff's  bonds,  acquiesced  in  by  defendant,  and 
following  plaintiff's  resignation,  with  such  understanding  with  refer- 
ence to  his  bonds,  and  which  resignation  was,  on  November  1,  1909, 
formally  made  in  writing,  we  have  defendant's  formal  acceptance 
thereof  in  writing,  on  November  11,  1909,  wherein  defendant  states, 
referring  to  plaintiff's  resignation  to  take  eflfect  on  January  1st  fol- 
lowing : 

"^We  will  (recede  to  your  request  to  retease  you  at  that  tiane*^ 

In  view  of  such  release,  I  apprehend  there  is  little  left  of  liability  on 
plaintiff's  part  under  the  original  contract  between  the  parties.  De- 
fendant has,  I  think,  signally  failed  to  justify  its  retention  of  the  bonds 
in  suit  under  claim  of  plaintiff's  breach  of  contract,  and  as  liquidated 
damages  arising  from  said  alleged  breach. 

As  before  stated,  the  action  was  brought  in  equity  and  based  upon  a 
severance  of  the  relationship  between  the  parties  by  mutual  consent 
which  became  effective  January  1,  1910,  and  based  upon  the  alleged 
fact  that  plaintiff  had  been  faithful  to  his  employment,  and  had  in  no 
wise  violated  the  agreement  between  the  parties,  made  concurrently 
with  and  to  secure  the  performance  of  which  said  bonds  were  deliver- 
ed to  the  defendant.  The  action  was  to  compel  the  defendant  to  re- 
turn said  bonds  to  plaintiff.  It  was  alleged,  and  proved  upon  the  trial, 
that  since  said  bonds  have  been  held  by  the  defendant,  coupons  there- 
on have  been  cashed  by  the  defendant  to  the  amount  of  $850,  and 
plaintiff  demanded  in  his  complaint  that,  besides  the  return  of  the  two 
bonds,  the  defendant  be  required  to  account  for  all  dividends,  income, 
and  other  moneys  and  profits  earned  by  said  bonds  and  received  by  the 
defendant  since  it  had  been  in  possession  thereof. 

The  plaintiff  alleged,  and  it  appeared  upon  the  trial,  that  the  said 
bonds  had  a  special  fluctuating  value.  They  were  not  listed  upon  ex- 
change, and  their  true  and  actual  value  was  of  difficult,  if  not  impossi- 
ble, ascertainment.  Plaintiff  prior  to  bringing  action  sought  to  dis- 
cover the  whereabouts  of  said  bonds,  but  defendant's  officials  refused 
to  inform  him,  and  plaintiff  was  unable  to  ascertain  whether  said  bonds 
were  within  the  jurisdiction  of  this  court,  and  so  could  not  bring  re- 
plevin to  recover  their  possession.  Plaintiff  was  kept  in  ignorance  of 
the  whereabouts  of  the  bonds  until  this  action  was  upon  the  day  cal- 
endar for  trial.  Upon  the  trial  a  representative  of  the  defendant  tes- 
tified that  up  to  a  week  before  the  trial  the  plaintiff's  two  bonds  had 
been  "put  up  with  the  Trust  Company  of  Chicago.'^  Plaintiff  had  a 
right  to  th6  bonds  themselves,  and  under  the  circumstances  disclosed  by 
the  evidence  was  permitted  tp  proceed  in  equity  to  obtain  them.  Tread- 
well  V.  Clark,  190  N.  Y.  51,  82  N.  E.  505;  Beugger  v.  Ashley.  161  App. 
Div.  576,  146  N.  Y.  Supp.  910. 

It  further  appeared  that  defendant,  while  possessed  of  said  bonds, 
had  collected  coupon  interest  thereon  to  the  amount  of  $850,  for  which 
defendant  refused  to  account.    The  bonds  were  regisU|:ed  in  plaintiff's 
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name.  For  a  long  period  of  years,  and  sitice  plaintiff  was  17  years  of 
age,  he  had  been  employed  by  defendant.  He  had  grpwn  up  with  the 
business,  and  may  well  nave  wished  to  retain  the  bonds  of  the  defend- 
ant, others  of  which  issue  of  bonds  were  held  by  those  with  whom  he 
had  for  years  been  intimately  associated.  The  bonds,  as  evidenced  by 
the  income  received  by  defendant  therefrom,  were  a  good  investment. 
Under  all  these  circumstances  the  plaintiff  should  have  the  right  to  re- 
possess himself  of  said  bonds,  and  not  be  relegated  to  an  action  for 
damages  to  recover  their  value,  even  though  it  were  possible  to  prove 
such  value.  Therefore  this  action  was,  I  think,  properly  brought  in 
equity  to  obtain  a  decree  of  this  court  directing  restoration  to  plain- 
tiff of  said  two  bonds,  with  the  coupons  attached  thereto,  and  for  the 
payment  to  plaintiff  of  the  amount  of  any  interest  or  dividends  earned 
by  said  bonds  or  by  the  coupons,  together  with  interest  from  the  dates 
of  the  respective  payments  of  such  interest  coupons,  and  that  the  de- 
fendant be  compelled  to  account  to  the  plaintiff  for  any  profits  and  for 
moneys  which  plaintiff  might  have  received  upon  saidf  boods  and  cou- 
pons, except  for  the  wrongful  withholding  thereof  by  the  defendant. 

Immediately  after  the  severance  of  the  relationship,  plaintiff  de-? 
manded  the  return  of  said  bonds  from  the  defendant,  but  the  same 
have  been  ever. since  retained  by  the  defendant,  and  the  return  there- 
of has  been  refused  by  the  defendant.  The  defendant  claims  that  it 
has  a  right  to  hold  said  bonds,  and  that  throujgh  forfeiture  and  failure 
of  the  plaintiff  to  keep  his  contract  he  forfeited  said  bonds,  and  the 
amount  thereof  was  received  by  the  defendant  as  liquidated  damages 
under  their  contract.  This  position,  I  think,  the  defendant  cannot 
maintain.  There  has  been  no  forfeiture.  The  parties  mutually  agreed 
to  sever  their^relationship,  and,  so  far  as  the  evidence  discloses,  there 
is  no  act  of  th6  plaintiff  upon  which  a  forfeiture  of  said  bonds  can 
reasonably  l^e  claimed. 

The  case  was  first  before  the  court  upon  demurrer,  and  it  was  held 
that  the  complaint  sufficiently  stated  a  cause  of  action  in  equity  for  the 
purposes  of  the  demurrer,  but  that  the  defendant,  of  right,  might  set 
up  the  defense  that  the  plaintiff  had  an  adequate  remedy  at  law,  which, 
of  course,  would  be  a  good  defense  to  an  equitable  action,  if  defendant 
w.as  able,  to  establish  that  plaintiff  had  such  remedy.  The  plaintiff 
demurred  to  the  defense  set  up  in  defendant's  answer,  that  the  cause 
of  action  was  barred  by  the  statute  of  limitations.  This  defense,  of 
course,  would  not  be  good,  if  the  action  was  in  equity ;  but  if  the  proofs 
should  show  that  the  plaintiff  had  a  cause  of  action  at  law,  then  th« 
defense  of  the  statute  of  limitations  would  be  available  to  the  defend-^ 
ant.  Therefore  the  court  properly  held  that  the  defendant  might  well 
allege  the  statute  of  limitations  as  a  defense,  not  in  the  equitable  action, 
but  as  a  defense  in  case  it  should  develop  that  the  plaintiff  had  an 
adequate  remedy  at  law. 

The  trial  court  below,  when  the  case  came  on  for  trial  upon  the 
merits,  seemed,  from  its  opinion,  to  understand  that  the  question  as 
to  the  adequacy  of  the  remedy  at  law  had  been  disposed  of  on  demur- 
rer. I  do  not  think  such  was  the  case,  as  the  learned  justice  at  Special 
Term  merely  held,  for  the  purposes  of  the  demurrer,  that  the  com- 
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plaint  stated  a  cause  of  action  in  equity,  and  expressly,  held  that  the 
defendant  might  allege  that  the  plaintiff  had  an  adequate  remedy  at 
law,  and  might  in  its  answer  include  allegations  appropriate  to  a  de- 
fense of  an  action  at  law,  leaving  the  determination  as  to  whether  or 
not  the  facts  as  developed  upon  the  trial  would  show  that  the  plain- 
tiff was  entitled  to  relief  in  equity,  or  should  proceed  at  law,  to  await 
the  proofs  in  the  case.  However,  upon  the  trial  I  think  it  fairly  ap- 
peared that  the  plaintiff  was  entitled  to  the  equitable  relief  which  he 
sought,  and  that  the  law  did  not  offer  him  any  adequate  remedy. 

The  court  found  upon  the  evidence  the  making  of  the  two-year  con- 
tract between  the  parties  on  June  6,  1908,  which  contract,  by  its  terms, 
expired  on  July  1,  1910,  upon  the  compensation  hereinbefore  mention- 
ed. The  court  also  found  that  there  had  been  no  violation  of  the  con- 
tract on  the  part  of  the  plaintiff,  and  that  the  bonds  in  question  were  de- 
livered by  the  plaintiff  to  the  defendant  as  indemnity  against  any  ac- 
tions, suits,  damages,  costs,  loss,  or  expenses  whatsoever,  including  at- 
torney's fees,  which  should  at  any  time  happen  after  the  delivery  of  said 
bonds  to  the  defendant  on  September  27,  1909,  and  that  there  was  no 
violation  of  said  agreement,  and  no  cause  for  defendant  requiring  in- 
demnity through  said  bonds.  The  court  further  found  that  in  No- 
vember, 1909,  the  contract  of  employment  between  the  parties  was 
canceled  by  mutual  consent,  and  that  the  relations  of  the  parties  were 
actually  severed  on  January  1,  1910,  and  that  each  was  released  from 
all  obligation  to  the  other  under  said  original  contract  agreement.  The 
court  further  found  that  the  plaintiff  duly  performed  all  the  covenants 
of  his  original  agreement  and  of  the  agreement  at  the  time  of  the  de- 
livery of  said  bonds  on  September  27,  1909,  by  him  to  be  performed 
and  as  therein  provided,  and  that  no  actions,  suits,  damages,  costs,  loss, 
or  expenses  whatsoever,  or  attorney's  fees,  have  occurr«i  or  been  suf- 
fered by  the  defendant  from  or  after  the  27th  of  September,  1909,  up- 
on which  contingency  the  two  bonds  were  delivered  to  thie  defendant  as 
collateral  security. 

Upon  such  findings  of  fact  judgment  was  directed  in  plaintiff's  fa- 
vor against  the  defendant  for  the  surrender  and  delivery  by  defendant 
to  plaintiff  of  the  two  bonds  in  suit,  and  that  the  defendant  pay  to  the 
plaintiff  the  sum  of  $850  collected  by  it  upon  coupons  attached  to  each 
of  said  bonds  semiannually  from  and  after  the  27th  day  of  September, 
1909,  to  and  including  the  1st  day  of  December,  1917,  and  that  plain- 
tiff recover  qf  thie  defendant  the  costs  of-  the  action.  Thereon  judg- 
ment was  entered  in  plaintiff's  favor  and  against  defendant  in  iiccord- 
atice  with  said  decision,  from  which  judgment  defendant  has  brought 
this  appeal. 

No  good  reason  why  plaintiff  should  not  recover  of  the  defendant  in 
equity  appears,  and  I  think  the  decision  of  the  trial  court  and  the 
judgment  entered  thereon  in  plaintiff's  favor  is  amply  upheld  by  the 
evidence  in  the  case* 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

LAUGHUN,  J-,  concurs. 
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In  re  GOLDENBERG'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  First  Department    May  2,  .19190 

1.  Wills  <g=>634(8) — Construction—Vested  Interest— Remaindeb. 

Where  one  gave  a  life  estate  to  his  wife  and  certain  legacies  to  his 
sisters  if  they  survived  him,  and,  if  not,  to  their  issue,  their  l^acies  vest- 
ed upon  testator's  death,  subject  to  the  life  estate,  the  sisters  being  alive 
at  testator's  death,  so  that  thfeir  children  did  not  take  under  the  will,  but 
by  Inheritance  from  their  mothers.  • 

2.  Taxation  «=»885— Inhekitak6b  Taxss— REMAiinn&BB-^^ME  Vhe«  Tax  tB 

DUR 

Where  testator  willed  his  sisters  ceirtain  sums,  the  enjoyment  whereof 
was  merely  postponed  untU  the  death  of  testator's  wife,  these  remain- 
ders were  taxable  at  testator's  death  under  the  Transfer  Tax  Law. 
8.  Taxation   ^=>895(9) — ^Inheritance   Tax— Tax   Appraiser's   Report— Res 
Judicata. 

In  a  subsequent  pfooeeding  to.  tax  legacies  under  the  Traiisfer  Tax  Law, 
the  appraiser's  reason  In  a  prior  proceed!^  tor  failing  to  levy  a  tax  on 
the  estates  of  remaindermen,  namely,  that  the  estates  in  remainder  were 
contingent,  and  from  which  appraisal  no  appeal  was  taken,  is.  not  res 
judicata. 

4.  Judgment  ^c:»731 — ^EUaa  Judicata— Matisbs  IE^ot  Ehbodibd  in  an  Order  or 

JUDOHENT. 

Only  those  matters  that  are  embodied  in  an  order  or  Judgment  are  res 
adjndicata;  and  not  those  omitted  therefrom. 

5.  Taxation  ^s>895(9>-^lNHBaiTANCE  Tax-^AppraiseO's  REPORfi^EODOPPBL. 

In  a  transfer  tax  proceeding,  a  former  and  original  report  of  appraiser 
that  the  vesting  of  semainders  was  not  then  ascertainable  but  contin- 
gent, where  it  did  not  appear  that  the  question  of  vesting  was  then  raised, 
does  not  preclude  the  remaindermen  from  claiming  that  the  estate  vested 
upon  testator's  death ;  the  finding  of  the  appraiser  being  so  far  as  the 
record  shows  purely  gratuitous. 
&  Taxation  ^;59861— IkiiKsccancb  Tax*-^ax  on  Riuiaindrr— Statute  Ap^ 
pxjcabijb-hRbaltt. 

Where  a  remainder  vested  upon  testator's  death,  such  remainder,  in  per* 
sonalty  can  be  taxed  only  under  the  law  in  effect  at  time  of  l^tator's 
death. 

T.  Taxation  ^=5>878 — ^Inhbbitance  "Ax— Value  ot  ESstate— Amount  op  Leg- 
act— "Estate  I^ss  Than  $10,000." 

The  provision  of  the  Transfer  Tax  Law,  that  an  estate  less  than  $10,- 
000  shall  not  be  taxed,  means  the  entire  estate  left  by  decedent,  and  not 
the  amount  of  the  individual  shares  bequeathed  to  various  legatees. 

8.  Taxation  ^s5>897 — Inheritance  Tax-^Dsductions  op  Value  of  Life  Es- 

tates After  Delith  of  Life  Tenant. 

In  fixing  the  amount  of  transfer  tax  while  the  vajue  of  life  estates  might 
have  been  deducted  in  fixing  the  tax  at  the  time  of  the  death  of  the  tes- 
tator, such  deductions  cannot  be  made  in  ibdng  the  tax  at  a  later  period 
and  after  su<*h  liXe  tjenants  are  dead. 

9.  Taxation  ^E»897-^lHHttRprANCB  Tax— Vai.uk  at  Ttia  09  VBsnNOL 

Where  an  estate  in  remainder  passed  at  the  time  of  testator's  death,  the 
transfer  tax  should  be  fixed  upon  the  value  as  of  that  date,  and  not  upon 
a  ^eareased  valve,  at  a  subsequent  time,  when  the  amount  of  the  tax  is 
flx^.  . 

10.  Taxation  #s^e00(5) — ^Inhsritancb  Tax*-Bbv]bw— <k>BBBCTK>N  bt  Apfsct 
JJLTR  Court. 

Where  an  order  appealed  from  erroneously  dlre<rt8  the  executor  to  pay 
the  transfer  tax,  whereas  the  estate  Is  being  adoiinistered  by  a  trustee, 

^=»For  «t!ier  eases  see  taine  topic  ft  KBY-NUMBER  in  aU  Key-NmnlMrea  DigtKtM  ft  liiA«ir«ft 
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the  appellate  'X)iirt  has  power  to  correct  the  error  without  seuding  it  bade 
to  the  appral&er. 
11.  Taxation    ^=s>890 — Inheritances — Patmxnt    by    Tbustkk— Appobtion- 

MBNT. 

Where  a  will  directs  the  transfer  tax  be  paid  out  of  the  estate  by  the 
executor  or  trustee,  it  is  not  necessary  to  apportion  the  tax  among  the 
legatees. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  transfer  tax  of  the  estate  of  Simon  Goldenberg, 
deceased.  From  an  order  of , the  Surrogate's  Court,  New  York  County, 
in  favor  of  the  Comptroller  of  the  State  of  New  York  affirming  the 
report  of  the  appraiser  fixing  the  transfer  tax,  Herman  Goldem)erg, 
trustee  under  the  will  of  deceased,  appeals.  Order  reversed,  and  pro- 
ceedings remitted  to  the  Surrogate's  Court  for  further  action  accord- 
ing to  the  opinion. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Brush  &  Cra:wford,  of  New  York  City  (John  J.  Crawford,  of  New 
York  City,  of  counsel),  for  appellant. 
William  W.  Wingate,  of  New  York  City,  for  respondent. 

SHEARN,  J.  The  decedent  died  February  19,  1897,  leaving  a  will 
which,  after  providing  for  numerous  specific  legacies,  directed  that,  in 
case  his  wife  should  survive  him,  his  executors  and  trustees,  to  whom 
he  gave  his  property  in  trust,  should  collect  the  rents,  income,  and  prof- 
its therefrom  and  pay  the  same  over  to  his  wife  during  her  life.  It 
then  provided  as  follows: 

"Twenty-Third.  If  my  wife  shall  not  survive  me»  then  upon  my  death, 
or,  if  she  shall  survive  me,  then  upon  her  death,  I  order  and  direct  my  ez-> 
ecutors  and  trustees  hereinafter  named,  the  survivors  or  survivor  of  them, 
to  sell  as  conveniently  may  be,  aU  my  property,  botth  real  and  personal,  at 
public  or  private  sales,  at  such  times,  upon  such  terms  and  in  such  manner 
as  they  in  their  discretion  shall  deem  for  the  best  interest  of  my  estate,  and 
to  give  good  and  sufficient  deeds  and  ccfeveyances  of  all  my  real  estate,  «na 
to  dispose  of  the  same  in  manner  following: 

*'l.  I  give  and  bequeath  to  my  sister,  Hannah  Marcus,  the  sum  of  thirty 
thousand  dollars." 

(Subdivisions  2,  3,  4,  and  5  are  not  material) 

"6.  I  give  and  bequeath  to  my  sister.  Zipora  Gross,  of  Boston,  Massachu- 
setts, the  sum  of  twenty-five  thousand  dollars,  and  if  she  shall  not  survive 
me,  then  I  give  and  bequeath  the  said  sum  to  her  issue,  if  she  leave  any  her 
surviving." 

Subdi\isions  7  rind  8  make  precisely  the  same  provision  for  the  decedent's 
sisters  Emeiia  Strauss  and  Henrietta  Strauss. 

The  remaining  seven  subdivisions  of  this  paragrai>fa,  like  2,  S,  4,  and  6;  are 
legacies  payable  to  various  parties,  .und  are  not  material  to  tb£i_  questlcm  here 
raised. 

Upon  the  death  of  the  decedent,  transfer  tax  prcxreedings  were  had, 
upon  notice  to  all  parties.  The  four  sisters  of  the  decedent  were  then 
alive.  The  result  of  that  proceeding  was  emtJodied  in  flie  appraiser's 
report,  wherein  he  set  forth  that  the  value  of  the  real  estate  was  $320,- 
950  (net  value),  of  which  the  prie5>ent  value  of  the  lite  estate  .o|  the 
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decedent's  widow;  who  survived  him,  was  *$1 48,953,  and  the  value  of 
the  remainder* interest,  $163,810,  was  not  then  taxable;  it  being  not 
then  ascertainable  t6  whom  it  would  finaliy  pass:  The  net  value  of  the 
personal  property,  after  deducting  the  specific  legacies,  was  found  by 
the  report  to  be  $107,294.04,  in  which  the  value  of  the  widow  was 
found  to  be  $49,795,  and  the  value  of  the  remainder  $54,762,  which  wa? 
not  taxed  for  the  same  reason,  except  as  to  the  value  of  the  widow's  in- 
terest. 

The  widow  died  in  August,  1917,  and  on  petition  of  the  State  Comp- 
troller the  matter  was  again  referred  to. an  appraiser  to  fix  the  tax; 
the  life  estate  having  been  extingtlished.  This  appraiser  reported  the 
value  of  the  estate  to  be  $218,572,  which  is  the  combined  value  of  the 
real  and  personal  property,  after  deducting  the  widow's  life  estate, 
as  found  by  the  first  appraiser,  and  also  reported  that  there  were  no 
exemptions  and  that  it  was  taxable  at  the  rate  of  5  per  cent.  sLnd  the 
order  assessed  the  tax  against  the  executors. 

The  main  ground  of  this  appeal  is  that  the  property  passed  to  the 
sisters  of  the  decedent,  and  that  therefore  it  was  subject  only  to  a  1 
per  cent.  tax. 

[t,  2]  From  ah  examination  of  the  will;  it  appears  that  the  legacies 
given  to  the  sisters  vested  immediately  upon  the  death  of  the  testator. 
There  are  no  words  importing  a  future  gift,  the  only  contingency  men- 
tioned being  that  of  their  surviving  the  testator.  All  of  the  sisters  did 
survive  the  testator,  and  the  estate  immediately  thereupon  became  vest- 
ed in  them,  subject  only  to  the  intervening  life  estate  of  the  widow. 
The  children  of  the  sisters  did  not  take  by  virtue  of  the  will  of  the  de- 
cedent, but  by  inheritance  from  their  mothers.  The  case  of  Matter 
of  Dows,  167  N.  Y.  227,  60  N.  E.  439,  52  U.  R.  A.  433,  88  Am.  St. 
Rep.  508,  which  was  decided  under  the  same  statute  in  force  at  the 
time  of  the  death  of  the  decedent  herein,  is  an  authority  for  the  propo- 
sition that  the  remainder  was  taxable  at  the  time  of  the  death  of  the 
decedent,  and  that  the  tax  should  be  imposed  upon  the  remainders  that 
vested  at  that  time,  and  distinguishes  the  cases  of  Matter  of  Hoffman, 
143  N.  Y.  327,  38  N.  E.  311,  and  Mfeitter  of  Roosevelt,  143  N.  Y.  120, 
38  N.  E.  281,  25  L.  R.  A.  695.  These  lasf-mentioned  cases,  like  others 
relied  upon  bv  the  comptroller  herein,  are  ones  in  which  the  wills  them- 
selves proviae  that  the  remainders  are  to  go  to  persons  standing  in 
varying  degrees  of  relationship  to  the  decedent,  depending  upon  con- 
tingencies naftied  in  the  will.  In  the  case  at  bar  the  will  provides  for 
but  one  contingency,  determinable  upon  the  death  of  the  testator,  and 
hence  ascertainable  at  the  time  of  the  first  taxation  proceeding.  The 
testator  has,  by  his  will,  given  to  his  sisters  certain  sums,  the  enjoyr 
.ment  whereof  is  merely  postponed  until  the  death  of  his  wife.  There- 
fore, under  Matter  of  Dows,  167  N.  Y.  232,  60  N.  E.  439,  52  t.  R.  A. 
433,  88  Am.  St.  Rep.  508,  these  remainders  were  taxable  at  the  time 
of  the  death  of  the  testator. 

It  is  to  be  noted  that  the  comptroller  places  considerable  reliante 
on  the  case  of  Matter  of  Davis,  149  N.  Y.  539,  44  N.  E.  185,  in  which 
case  the  court  held  that  the  tax  was  not  to  be  fixed  until  it  was  ascer- 
tained to  whom  the  estate  would  finally  pass«    That  case  is  readily  dis^ 
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tinguish^ble  fcxr  the  reason,  that  the  estate  was  left  to  decedent's  sister 
for  life,  and  upon  her  death  to  such  of  her  children  as  ^ere  living  at 
the  time  of  the. sister's  death.  The  court  held  that  a  tax  against  the 
share  of  one  of  such  children  could  not  be  ascertained  or  ftxed- until 
the  death  of  the  life  tenant,  as  there  was  only  a  technical  vesting,  which 
was  liable  to  be  divested  by  the  death  of  such  child  during  the  life  of 
the  mother.  Such  is  not  the  case  here.  The  will  of  the  decedent  pro- 
vided for  only  one  contingency,  viz.,  that  his  sisters  outlive  him,  which 
was  fixed  at  the  time  of  his  death,  and  hctice  at  the  time  gf  the  first  ap- 
praisal. 

[3,  4]  It  is  claimed  that  the  report  of  the  appraiser,  h^vmg  been  af- 
firmed by  the  surrogate,  and  no  appeal  having  been  taken,  is  res  judi- 
cata, and  hence  his  finding  that  the  estates  of  the  sisters  were  contin- 
gent cannot  be  reviewed.  The  order  of  the  surrogate  merely  affirmed 
the  value  of  the  estate  of  the  decedent  and  the  amount  of  the  tax  im- 
posed on  certain  legacies  taxed  at  that  time.  The  appraiser  did  not 
pass  upon  the  title  to  the  legacies  given  to  the  sisters.  He  merely  stat- 
ed that  he  was  unable  to  do  so.  He  postponed  the  appraisal  of  the  leg- 
acies until  it  should  be  determined  who  was  entitled  thereto,  although, 
according  to  the  plain  facts  in  the  case,  that  result  could  have  been  de- 
termined then.    The  order  of  the  surrogate  provides  as  follows : 

**Ordered  and  adjudged  that  the  cash  value  of  the  property  referred  to 
in  said  report,  the  transfer  of  which  is  subject  to  the  tax  imposed  by  the  act 
relating  to  taxable  transfers,  and  the  tax  to  which  said  transfers  are  liable, 
is  as  follows." 

It  does  not  confirm  the  report  of  the  appraiser.  It  does  not  appear 
f roip  the  record  that  there  was  any  controversy  raised  as  to  the  title  to 
the  legacies.  It  is  true  that  the  appraiser  evidently  proceeded  on  thfi 
theory  that  the  estate  was  contingent,  or  he  would  have  taxed  it  as  re* 
quired  by  the  law  then  in  effect ;  but  the  reason  stated  by  him  in  the 
report  for  not  taxing  the  sisters'  sliares  cannot  be  deemed  to  be  r^s 
judicata,  as  such  reason  or  conclusion  was  never  embodied  in  any  de- 
cree or  order  from  which  the  sisters  could  appeal.  The  fact  that  the 
order  is  silent  as  to  such  interest  or  estate  of  the  sisters  does  not  bar 
their  successors  from  now  raising  the  question,  for  the  only  matters 
that  are  res  judicata  are  tho^e  embodied  in  an  order  or  judgment,  and 
notnhose  omitted  therefrona. 

Matter  of  Chappell,  83  Misc.  Rep.  673,  146  N.  Y.  Supp.  798,  is  not 
an  authority  to  the  contrary.  In  that  case  it  appears  irom  the  opinion 
that  the  main  issue  in  that  case  was  whether  the  estate  was.  contingent 
or  vested.  It  was  held  that  it  was.  contingent,  and  :when  a  subsequent 
proceeding  was  had  to  fix  the  tax,  the  contingency  haying  been  de« 
termined,  the  comptroller  claimed  that  the  amount  of  the  estate  fixed 
in  the  first  proceeding  was  res  judicata.  The  surrogate  held  that,  as 
the  only  questipn  liquidated  there  was  the  question. of  vesting:,  the  val- 
uation was  not  res  judicata,  where  the  appraiser  had  admitledly  made 
an  error  in  appraising  the  value  of  the  estate.  The  converse  of  this 
should  apply  to  this  pase,.  i.  e.,  where  the  only  question  litigated  ^as 
that  of  valuatipny  the  assumption  of  the  appraiser,  clearly  erroneous^ 
that  die  estate  did  w^  vest  in  the  5isters»  is  not  binding* 
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[5]  It  doe?  not  s^ppear  f;-om  the  original  report  of  the  appraiser  that 
the  question  of  vesting  or  not  vesting  was  ever  raised.  The  only  men- 
tion made  in  his  statement  that  the  "remainder  interest  *  *  *  is  not 
taxable,  at  the  present  time,  if  being  not  now  ascertainable  to  whom  it 
will  finally,  pass."  'There  was  nothing  in  this  statement  to  preclude  the 
sisters  from  claiming  that  the  estate  did  vest  upon  the  death  of  the 
testator;  that  question  not  being  in  issue,  and  the  finding  of  the  ap- 
praiser to  that  effect. being,  so  far  as  the  record  shows,  purely  gratu- 
itous. This  finding  was  ijot  approved  of  in  the  order,  and  therefore 
there  was  nothing  from  which  the  sisters  could  appeal. 

In  Matter  of  Lawrence,  96  App.  Div.  29,  88  N.  Y,  Supp.  1028,  cited 
and  quoted  from  by  the  comptroller,  it  appears  that  the  first  appraiser 
reported  that  the  value  of  the  annuities  could  not  be  determined,  as 
they  were  liable  to  change.  Thereafter  another  appraiser  was  appoint- 
ed who  fixed  a  tax  of  1  per  cent  on  the  life  beneficiaries,  there  having 
been  no  change  in  the  estate.  This  court  held  that  the  report  of  the 
first  appraiser,  havipg  be^n  affirmed  by  the  surrogate,  and  no  appeal 
taken  therefrom,  was  res  judicata.  But  it  appeared  in  that  case  that 
the  order  held  by  that  decision  to  be  res  judicata  read  as  follows : 

"Ordered,  that  the  said  r^jport  be  and  the  same  herehy  is  in  all  respects 
coBflrmed  and  It  Is  further  ordered  that  there  is  no  interests  passing  by  the 
will  of  the  above  nametl  testator  subject  to  taxation  at  this  time."  A.  D. 
Cases,  1904,  vol.  1058,  Case  No.  6497. 

It  will  readily  be  seen  that  such  an  order  would  be  an  adjudicatioa 
of  the  question  as  to  whether  the  estate  was  presently  taxable  or  not. 
Comparing  it  with  the  order  in  the  case  atbar,  it  is  clearly  no  authority 
for  the  proposition  advanced  by  the  comptroller. 

[8,  7]  In  my  opinion  the  only  tax  that  can  be  iinposed  on  this  re- 
mainder is  1  per  cent,  on  the  personalty,  inasmuch  as  the  law  in  effect 
at  the  time  of  the  testator's  death,  under  which  the. tax  should  have 
been  irftposed,  did  not  tax  realty.  The  claim  that  there  should  be  no 
tax  whatevter  because;  the  value  of  the  estates  passing  to  the  sisters  did 
not  exceed  $10,000  each  (exclusive  of  the  realty^  cannot  be  upheld,  for 
the  provision  that  an  estate  less  than  $10,000  should  not  be  taxed  ap- 
plies to  the  entire  estate  left  by  the  decedent,  and  not  to  the  individual 
shares  bequeathed  to  the  various  legatees.  This  was  so  held  in  Mat- 
ter of  Hoffman,  143  N.  Y.  327,  38  N.  E.  311,  which  decision  was  ren- 
dered under  the  Laws 'of  1892,  which  were  substantially  the  same  as 
the  re-enactment  of  1896  (chapter  908,  §§  220-242). 

[8]  The  claim  that  a  further  deduction  should  be  made  at  this  time 
for  the  value  of  the  life  ttstates  of  Bettchen  and  Ross  Goldberg  canr 
not  be  supported.  Had  the  appraisal  been  made  at  the  time  of  the 
death  of  the  testator;  perhaps  a=  deduction  could  have  b^en  made ;  but 
when  it  was  made  the  life  tenants  were  dead.  Moreover,  this  point 
was  not  made  in  the  appeal  to  the  Surrogate.  Matter  of  Davis,  149  N. 
Y.  539,  44  N.  E.  185. 

[9]  This  brings  up  the.  last  question — ^whether  or  not  the  values  of 
the  remainders  are  res  judicata,  or  whether  the  sum  presently  to  be 
distributed  is  to  be  the  basis  of  the  tax  imposed.  Inasmuch  as  it  is  the 
contention  of  the  trustee  that  the  estate  passed  to  the  sisters  at  the  time 
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of  the  death,  and  our. conclusion  is  that  such  was  the  case,  the  tax 
should  be  fixed  upon  the  value  as  of  that  date.  It  is  not  contended  that 
the  value  then  fixed  was  erroneous.  It  is  merely  contended  that  since 
that  date  the  values  have  decreased. 

The  bequests  given  to  various  persons  not  in  the  1  per  cent  class  by 
subdivisions  2,  3,  4,  5,  9,  10,  and  11  of  paragraph  23  of  the  will  are  all 
subject  to  the  5  per  cent.  tax.  It  appears  that  all  of  these  estates  thus 
given  also  vested  at  the  death  of  the  testator,  and  hence  should  be 
taxed  at  the  valuation  as  of  that  date.  The  bequests  in  subdivisions 
13,  14,  and  15  are  exempt  from  taxation. 

[10]  It  is  also  contended  that  the  order  appealed  from  is  erroneous 
for  the  reason  that  it  directs  the  "executor"  to  pay  the  tax,  whereas 
the  estate  is  being  administered  by  a  trustee.  This  court  has  power  to 
correct  this  error  without  sending  the  matter  back  to  the  appraiser; 
but,  as  it  must  be  sent  back  to  have  the  tax  fixed  at  the  proper  rates, 
this  is  not  important. 

[11]  The  will  directs  (paragraph  24)  that  the  transfer  tax  be  paid 
out  of  the  estate  by  the  executor  or  trustee,  so  that  it  is  not  necessary 
to  apportion  the  tax  among  the  legatees. 

The  value  of  the  remainder  interest  having  been  in  the  original  ap- 
praisal correctly  appraised  as  of  the  time  of  the  death  of  the  testator, 
and  the  value  of  the  legacies  to  the  sisters  at  that  time  being  clearly 
ascertainable,  it  is  merely  necessary  to  fix  the  tax  thereon  at  the  rate  of 
1  per  cent.,  after  deducting  the  value  of  the  realty,  which  was  not  tax- 
able under  the  law  in  effect  at  that  time,  and  then  fix  a  tax  at  the  rate 
of  5  per  cent,  on  the  balance,  real  and  personal,  payable  to  the  other 
legatees. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  proceeding  remitted  to  the  Surrogate's  Court,  to  fix  the  tax  in  ac- 
cordance herewith.    Order  filed. 

CLARKE,  P.  J.,  and  LAUGHLIN  and  MERRELL,  JJ.,  concur. 
SMITH,  J.,  concurs  in  result. 


(187  App.  Dlv.  704) 

PEOPLE  ex  rel.  COGKROFT  v.  MILLBB  et  al.»  Board  of  Appeals. 

(Supreme  Court,  Appellate  Division,  First  Department    May  2,  1919.) 

1.  Municipal   Cobpoitations  ^=s>020->Poijob  Powbr— Ptu>TBCTiON   Aoainct 

E^RE>— BOABD  OF  APPBAI^S. 

Greater  New  YorJt  Charter,  {  719»  subd.  5,  aa  added  by  Laws  1916,  c. 
503,  §  6,  providing  that  the  board  of  appeals  has  power  to  reverse,  mod- 
ify, or  affirm  an  order  of  the  fire  commissioner  appealed  from,  and  that 
It  may  vary  or  modify  provisions  of  any  law  relating  to  constrnctioii  or 
alteration  of  buildings,  where  there  are  practical  difficulties  in  carrying 
out  the  strict  letter  of  the  law,  does  not  give  it  power  to  nullify  the  Labor 
Law  provisions,  but  only  a  right  to  vary  the  law,  which  would  Include  the 
provisions  requiring  sprinklers  and  a  fire  alarm  system,  but  would  not  in- 
clude fire  drills. 

^=s>For  other  cases  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  Divestf  A  Indexes 
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2.  MUNIdlPAI.   GOBPOEATIOKS  ^3>C20--PBOCESOII708    07    BOABD    07   APPEALS— 

Decisions  of  Less  than  Full  Board— Effect. 

Greater  New  York  Charter,  }  718d,  as  added  by  Laws  1916,  c.  503,  }  ©, 
requiring  a  concurrent  vote  of  five  of  tlie  seven  m^nbers  constituting  the 
board  of  appeals  for  a  decision,  where  only  five  members  sat,  and  in  one 
case  voted  four  to  one  against  appellant  and  upon  another  voted  four  to 
one  in  his  favor,  In  the  latter  6ase  there  was  no  decision,  since,  if  heard 
by  the  whole  board,  appellant  might  obtain  five  concurring  votes,  and  it 
wiU  not  be  reviewed  on  certiorari,  btft  sent  back  for  rehearing  before  the 
full  board :  but  in  the  former  case  diere  was  a  decision,  no  change  of 
result  being  possible,  if  heard  before  the  entire  board. 

3.  Municipal    Cobpobahons    ^=»625— Police    Powebh«Fiee8-*Rsasonablb^ 

NISS  or  HBQ'ULATIONS. 

Since  under  Labor  Law,  (  83a,  it  is  not  required  to  install  either  fire 
alarm  systems  or  fire  drills,  where  an  automatic  sprinkler  system  furnishes 
ample  protection;  the  fire  commissioner's  order  for  installation  simulta- 
neously of  sprinklers,  alarm  systems,  and  fire  drills  was  unreasonable  and 
oppressive.. 

4.  Municipal  Cobporations  C=>502(1) — Policb  Poweb— Buildiwo  Regula- 

tions—Statutes Controlling. 

The  fact  that  wooden  trim  in  a  building  was  flreproofed,  fis  provided 
in  Building  Code,  {  856,  does  not  except  It  from  the  provisions  of  Labor 
Iaw,  §  83b,  requiring  sprinkler  system  in  large  buildings  having  wooden 
floors  or  trim;   the  state  law  being  su];>erior  to  the  Building  Code. 

5.  Health  <$=>32 — Statutobt  Bbcpulations— Pbotbction  Against  Fibi:--**Em- 

PL0T6."  • 

Labor  Law,  |  83b,  requiring  sprinkler  system  in  buildings  where  "more 
than  200  people  are  regularly  employed,"  is  not  limited  to  "«nploy4s,"  de- 
fined by  settlon  2,  as  meaning  mechanics,  working  men,  or  laborers,  but 
Includes  all  persons  who  work  for  hire,  in  which  sense  the  word  "em- 
ployes" is  used  by  section  85,  referring  to  size  of  rooms. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Employ^.] 

6.  Health  e=:>82— Policb  PowEBh^BtriLDiiro  Bbqulation»— Fms  Ooionssioir- 

eb's  Oboes. 

A  showing  in  an  order  requiring  installation  of  sprinklers,  as  provided 
by  Labor  Law,  §  83b,  in  large  buildings,  where  more  than  200  people  are 
regularly  employed,  that  on  an  inspection  there  were  more  than  200  v^o- 
pie  employed,  makes  out  a  prima  facie  case,  subject  to  a  showing  by  ttte 
owner  that  usually  less  than  200  people  are  employed. 

7.  Hbai/tb  «a»21 — ^Policb  Powsb— Labob  Law— Fxbk  PBBTBinnoN-*<3oN«ncm- 

TXONALITT. 

Labor- Law,  S  83b,  requiring  s(Mrlnkler  systems  In  large  buildings,  as 
applied  to  a  building  occupied  mainly  by  jewelers,  who  do  not  use  in- 
flammable material,,  and  whose  offices  present  no  lire  risk,  and  as  to  wbldi 
building  there  was  mo  testimony  or  data  before  the  factory  commissioii 
as  to  the  type  of  building  involved,  is  not  unconstitatlonal;  the  intent  of 
the  law  being  to  prevent  panics  as  well  as  fires. 

Appeal  from  Special.  Term,  New  York  County. 

Proceeding  in  certiorari  by  the  People  of  the  State  of  .New  York, 
on  the  relation  of  Sarah  T,  Cockroft,  as  sole  executrix,  etc.,  to  review 
the  action  of  Rudolph  P.  Miller  and  others,  constituting  (he  Board  of 
Appeals  of  the  Board  of  Standards  and  Appeals,  in  sustaining  three 
orders  of  the.  Fire  Commissioner  of  the  City  of  New,  York.  From  an 
order  dismissing  the  writ  of  certiorari  and  sustaining  the  orders  of  the 
.fire  commissioner.* relator  appeals.    Reversed,  in  so  far  as  dismissing 
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the  writ  to  review  the  orders  for  installation  of  a  fire  'sigtial  system 
and  for  fire  drills,  and  remitted  to  Board  of  Appeals  for  hearing  be- 
fore full  board,  and  in  so  far  as  sustaining  the-order  for  a  sprinkler 
system  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Edwards  &  Murphy,  of  New  York  City  (W.  H.  L.  Edwards,  of 
New  York  City,  of  counsel,  and  Harold  R.  Medina,  of  New  York  City, 
on  the  brief),  for  appellant. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (William  A. 
Walling,  of  New  York  City,  of  counsel,  and  Terence  Farley  and  F. 
E.  V.  Dunn,  both  of  New  York  City,  on  the  brief),  for  respondents. 

SHEARN,  J.  The  three  orders  were  served  together  on  December 
15,  1916,  and  required  the  owner  of  the  Cockroft  Building  at  71-73 
Nassua  street  to  install  (1)  an  automatic  sprinkler;  (2)  fire  alarm  sys- 
tem; and  (3)  to  establish  and  maintain  a  fire  drill  in  the  said  building. 
The  orders  were  served  in  the  courtroom  during  the  trial  of  Cock- 
croft  V.  Mitchell,  which  resulted  in  a  decision  of  the  Special  Term 
(LOl  Misc.  Rep.  211,  167  N.  Y.  Supp.  6),  sustaining  orders  of  the  In- 
dustrial Commission  of  the  Labor  Department  requiring  structural 
changes  in  the  building  with  respect  to  additional  means  of  exit,  which 
decision  was  unanimously  affirmed  by  this  court  (173  N.  Y.  Supp.  903  *) 
on  the  opinion  at  Special  Term.  That  decision  sustained  the  consti- 
tutionality of  the  provisions  of  the  Labor  Law  (Consol.  Laws,  c.  31) 
under  which  the  orders  were  made  and  decided  that  the  Cockroft  Build- 
ing is  a  factory  building  and  unsafe  for  occupants  in  case  of  fire.  The 
building  is  16  stories  high,  and  is  a  tenant  factory  and  office  building 
occupied  by  97  tenants,  with  a  total  occupancy  of  605  persons.  The 
building  is  occupied  almost  exclusively  by  jewelers,  opticians,  and  lapi- 
daries, although  on  the  seventh  floor  there  are  general  offices  occu- 
pied by  lawyers,  insurance  brokers,  and  the  like.  At  the  time  of  the 
inspection  there  were  354  persons  regularly  employed  above  the  sev- 
enth floor.  These  occupants  comprised  140  employ^  as-  defined  in 
section  2  of  the  Labor  Law,  to  wit,  "The  term  'employ^,'  when  used 
in  this  chapter,  means  a  mechanic,  workingman  or  laborer  who  works 
for  another  for  hire,"  52  office  employes  in  factories,  62  employes 
in  nonf  actory  offices,  and  100  employers  of  labor. 

When  the  matter  came  before  the  board  of  appeals,  three  orders 
were  discussed  as  two  separate  propositions :  (1)  As  to  wl;iether  the 
order  directing  the  installation  of  a  sprinkler  System  should  be  sus- 
tained, and  on  this  proposition  the  five  members  of  the  board  of  ap- 
peals who  were  present  voted  one  in  favor  of  the  appeal  and  four 
against  it ;  and  (2)  whether,  assuming  the  validity  of  the  sprinkler  or- 
der, it  was  lawful  for  the  fire  commissioner  to  impose  simultaneously 
orders  for  the  installation  of  a  fire  alarm  system  and  a  fir6  drill,  on 
which  proposition  the  five  members  of  the  board  of  appeals  who  were 
present  voted  four  in  favor  of  the  appeal  and  one  against,  whereupon 
the  appeal  was  denied,  on  the  theory  diat  five  conourring  votes  were 

>  U7  App.  Diy.  U9. 
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necessary  for  a  reversal, /but  that  any  number  of  concurring  votes  less 
than  five  required  a  denial  of  the  appeal. 

[1,  2]  The  first  point  of  the  appellant  which  requires  consideration 
IS  whedier  or  not  there  was  a  legal  decision  by  the  board  of  appeals  in 
either  case,  and,  if  not,  whether  the  appeal  should  be  sent  back  to  the 
board  of  appeafe  for  a  rehearing.  Under  section  718  of  the  Charter 
(added  by  Laws  1916,  c.  503,  §  6),  a  board  of  standards  and  appeals 
is  established,  consisting  of  the  fire  commissioner,  the  superintendents 
of  buildings,  the  chief  of  the  uniformed  force  of  the  fire  department, 
and  six  ottier  members  to  be  appointed  by  the  mayor.  Under  section 
718d  of  the  same  the  board  of  appeals  consists  of  seven  members,  to 
wit,  the  chief  of  the  uniformed  force  of  the  fire  department,  and  the 
six  appointed  members  of  the  board  of  standards  and  appeals,  and  this 
section  further  provides: 

'  ''Hearings  on  appeals  shaU  be  before  at  least  ftve  members  of  tbe  t)oar(l 
of  appeals,  and  the  ooncnrHns  vote  of  five  members  of  the  board  of  appeals 
BhaU  be  neoessary  to  a  dedsion." 

Section  719,  subd.  1,  of  the  same  provides  that : 

"An  appeal  may  be  taken  to*  the  board  of  appeals  from  any  order,  re- 
quirement, decision  or  determination  made  by  ♦  •  •  the  fire  commis- 
sioner under  the  authority  of  title  8  of  chapter  15  of  this  act** 

— ^which  includes  the  orders  under  review*    Subdivision  4  thereof  pro- 
vides : 

"An  appeal  stays  aU  proceedtoga  In  furtherance  of  the  action  appealed 
from,  unless  the  officer  from  whom  the  appeal  ie  taken  certifies  to  the  board 
of  appeals  after  the  notice  of  appeal  shall  have  been  filed  with  him  that  by 
reason  of  facts  stated  in  the  certificate,  a  stay  would,  in  his  opinion,  cause 
Imminent  pertl  to  life  or  property,  in  which  case  proceedings  shall  not  be 
stayed  otherwise  than  by  a  restraining  order  which  may  be  granted  by  the 
board  of  appeals  or  by  the  Supreme  Court,  on  appUcation,  on  notice  to  the 
ofllcer  from  whom  the  appeal  is  taken  and  on  due  cause  shown." 

Subdivision  5  thereof  provides : 

"The  board  of  appeals  may  reverse  or  affirm,  wholly  or  partly,  or  may 
siodi^  the  order,  requiiement,  decision  or  determination  appealed  from  and 
shall  make  soch  order,  requirement,  decision  or  determination  as  in  its  opin- 
ion  ought  to  be  made  In  the  premises,  and  to  that  end  shaU  have  all  the 
powers  of  the  officer  from  whom  the  appeal  is  taken.  Where  there  are  prac- 
tical difficulties  or  unnecessary  hardship  in  the  way  of  carrying  otit  the 
strict  letter  of  the  law,  the  board  of  appeals  shall  have  power  in  passing 
upon  appeals,  to  vary  or  modify  any  rule  or  regulation  or  the  provisions  of 
any  existing  law  or  ordinance  relating  to'  the  construction,  structural  chang- 
es in,  equipment,  alteration  or  removal  of  buildings  or  structures,  or  vaults 
and  sidewalks  appurtenant  thereto,  so  that  the  spirit  of  the  law  shall  be 
observed,  public  saliety  secured  and  substantial  justice  done.  •  •  *  The 
decision  shall  be  in  writing  and  shall  be  filed  in  the  office  of  the  board  and 
promptly  published  In  the  bulletin  of  the  board." 

Section  719a  authorises  the  Supreme  Court  to  review  any  ''decision 
of  the  board  of  appeals  upon  appeal,"  on  the  petition  of  a  person  ag- 
^eved,  "setting  forth  that  such  decision  is  illegal,  in  whole  or  in  part^ 
specifying  the  grounds  of  the  illegality." 

The  orders  in  question  were  issued  by  the  fire  commissioner  under 
section  j83b  of  tiie  Labor  Law  ae  ti>  automatic  sprinklers,  and  section 
176N.Y.S.— 14 
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K5a  thereof  as  to  the  fire  alarm  signal  system  and  fire  drill's.  The  re* 
quirements  for  the  installation  are  statutory.  The  fire  commissioner 
has  no  discretion  in  the  matter,  but  issues  the  orders  because  he  is 
the  official  upon  whom  is  placed  the  responsibility  for  compelling  obedi* 
ence  to  the  statutes.  I  do  not  think  that  this  provision  for  an  appeal, 
with  power  to  reverse  any  order  made,  means  that  the  board  of  ap- 
peals has  any  general  power  to  nullify  the  provisions  of  the  Labor 
Law,  but  rather  that  its  power  is  limited  to  cases  "where  there  are 
practical  difficulties  or  unnecessary  hardship  in  the  way  of  carrying 
out  the  strict  letter  of  the  law,"  in  which  case  it  may  vary  or  modify 
any  provision  of  "any  existing  law  or  ordinance  relating  to  the  con- 
struction, structural  change  in,  equipment,  alteration  or  removal  of 
buildings  or  structures,  or  vaults  and  sidewalks  appurtenant  thereto, 
so  that  the  spirit  of  the  law  shall  be  observed,  public  safety  secured 
and  substantial  justice  done/'  This  by  liberal  construction  would  in- 
clude their  right  to  vary  the  law  requiring  installation  of  a  sprinkler 
and  a  fire  alarm  system,  but  would  not  include  fire  drills.  Ordinarily, 
therefore,  what  the  board  of  appeals  would  have  to  decide  would  be 
whether  there  are  practical  difficulties  or  unnecessary  hardship  in  car- 
rying out  the  strict  letter  of  the  law,  which  would  justify  it  in  vary- 
ing the  law. 

This  indicates  the  reason  for  the  requirement  in  section  718d  that  a 
concurring  vote  of  five  members  of  the  board  of  appeals  shall  be  neces- 
sary to  a  decision.  This  amounts  to  saying  that,  unless  five  of  the 
seven  members  concur  in  the  opinion  that  the  circumstances  justify 
varying  the  statute,  then  the  requirements  of  law  enacted  by  the  Leg- 
islature must  be  observed.  When  only  five  members  of  the  board  sit, 
and  they  divide,  as  here,  in  one  case  four  to  one  against  appellant,  and 
in  another  case  four  to  one  in  his  favor,  is  there  in  either  or  both  cases 
a  legal  decision  ?  As  the  appellant  can  never  get  relief,  except  by  the 
concurring  vote  of  five  members,  the  only  practical  importance  of  deter- 
mining whether  there  is  a  legal  decision  in  the  cases  above  assumed,  and 
existing  here,  is  with  relation  to  the  right  to  a  review  in  the  Supreme 
Court  ,on  certiorari.  The  statute  is  clumsily  drawn,  and  should  be 
amended  for  the  sake  of  clarity ;  but  it  does  not  follow  that  it  is  un- 
workable. If  this  question  is  considered  as  a  matter  of  common  sense, 
and  not  as  a  mere  matter  of  hair-splitting,  the  conclusion  is  reasonably 
clear.  Where  only  five  members  participate,  and  vote  four  to  one  in 
favor  of  the  appellant,  it  is  the  plain  right  of  the  appellant  to  have 
the  matter  reheard  before  the  entire  board  of  seven  members,  .so  that 
he  may  enjoy  the  right  which  the  statute  gives  him  of  securing  a  modi- 
fication of  a  harsh  or  unnecessary  requirement,  provided  five  mem* 
bers  of  the  board  concur.  In  a  case  where  the  appellant  has  obtained 
either  three  or  four  votes  on  a  hearing  before  five  members,  and  it  is 
thus  quite  possible  for  him  to  obtain  a  modification  if  the  whole  board 
sits,  the  whole  board  should  rehear  the  matter,  and  not  ^evade  its  duty 
and  attempt  to  pass  the  matter  on  to  the  court 

Accordingly,  where  it  appears  that  the  appeal  has  not  been  heard 
by  the  whole  board,  and  that  upon  such  a  hearing  the  appellant  might 
succeed  in  getting  five  concurring,  votes,  this  court  ^oold  refuse,  to 
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review  the  ''detehBinafion"  and  send  the  appeal  back  for  a  rehearing 
before  the  whole  board.  Where,  however,  there  is  a  vote  of  four  to 
one  or  three  to  two  against  the  appellant,  and  it  is  thus  obviously  im- 
possible to  obtain  the  concurrence  of  five  votes  in  favor  of  the  appel- 
lant, it  would  be  an  idle  proceeding  to  remit  the  matter  for  a  rehearing 
which  cannot  possibly  change  the  result.  There  remains,  of  course, 
the  possible  case  of  a  vote  of  four  to  three  in  favor  of  the  appellant  in 
the  full  board;  but  here,  too,  as  the  appellant  obviously  cannot  upon 
a  rehearing  obtain  five  concurring  votes,  the  sensible  way  to  treat 
the  matter  is  to  consider  the  order  affirmed  and  reviewable  on  certio- 
rari, following  the  general  course  in  the  courts  where  an  appellant's 
failure  to  secure  a  majority,  through  a  tie  vote  in  an  appellate  court, 
results  in  the  affirmance  of  the  order  or  judgment  appealed  from.  It 
follows,  therefore,  that  the  order  for  the  installation  of  a  fire  alarm 
system  and  the  order  for  the  fire  drills  should  be  sent  back  for  a  re- 
hearing before  the  full  board. 

[8]  .With  respect  to  the  fire  drill  order,  although  the  board  of  ap- 
peals has  not,  in  my  opinion,  the  right  to  vary  the  law,  it  has  the  same 
ri^t  that  the  fire  commissioner  has  to  determine  the  applicability  of 
the  law,  in  order  that  it  may  be  enforced.  Now  the  point  about  the 
fire  drill  order  is  that  it  is  not  required,  under  83a  of  the  Labor  Law, 
to  install  either  fire  alarm  si^al  systems  or  fire  drills  in  buildings  in 
which  every  square  foot  of  the  floor  area  is  protected  by  an  automatic 
sprinkler  system  having  two  adequate  sources  of  w^ter  supply.  But 
the  appellant  has  been  ordered  to  install  a  sprinkler  system,  and  if  this 
requirement  is  obeyed  there  will  be  no  occasion  for  tiie  fire  alarm  sig- 
nal system  or  fir^  drills.  It  appears,  theref ore^  that  it  was  oppressive 
and  improper  to  require,  at  one  and  the  same  time,  the  installation  of 
automatic  sprinklers  and  the  alarm  system  and  fire  drills.  At  least, 
the  latter  should  have  been  required  in  the  alternative  that  a  sprinkler 
system  with  two  adequate  sources  of  water  supply  and  otherwise  con- 
forming to  the  law  should  not  be  installed  within  a  reasonable  time. 

[4]  The  order  for  the  installation  of  the  sprinkler  system  should 
therefore  be  considered  upon  the  merits.  Section  83b  of  the  Labor 
Law  provides : 

"In  every  factory  btilldlng  over  seven  storieiB  or  over  ninety  feet  in  helglit 
in  wtilcli  wooden  flooring  or  wooden  trim  is  used  and  more  than  two  hundred 
people  are  regularly  employed  above  the  seventh  floor  or  more  than  ninety 
feet  above  the  ground  level  of  such  building,  the  owner  of  the  building  shall 
Install  an  automatic  sprinkler  system  approved  as  to  form,"  etc. 

This  building  does  not  have  wooden  flooring.  It  does  have  wooden 
trim;  but  as  this  wooden  trim  is  electrically  treated,  with  a  view  to 
rendering  it  incombustible,  which  was  at  the  time  of  the  construction 
of  the  building  expressly  provided  for  in  section  105  of  the  Building 
Code,  a  similar  provision  being  now  contained  in  section  356  of  the 
present  Building  Code,  it  is  contended  that  the  building  is  not  within 
the  provisions  of  the  statute.  We  are  dealing,  however,  with  a  state 
law,  which  is,  of  course,  superior  to  any  provision  in  the  Building  Code. 
The  statute  does  not  except  fireprobfed  wood.  Indeed,  it  is  open  to 
serious*  questk>n  whetfj^r  there  is  any  such  thing  as  incombustible  wood, 
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for  Mr.  Holden,  one  of  the  members  of  the  board  olappealsy  who  vot- 
ed with  the  appellant,  said : 

"I  guarantee  to  use  it  as  kindling  wood  after  a  lapse  of  a  certain  perlodr' 
a  number  of  months." 

If  the  Legislature  desires  to  except  fireproofed  wood,  it  is  compe- 
tent for  it  to  do  so;  but  until  it  has  done  so  the  only  thing  for  the 
court  to  do  is  to  enforce  the  plain  provisions  of  the  statute,  and  there- 
fore it  is  clear  that  this  building  is  one  in  which  wooden  trim  is  used. 

[5]  The  next  and  more  serious  question  is  the  construction  of  tlie 
provision  referring  to  a  factory  building  in  which  "more  than  200  peo- 
ple are  regularly  employed  above  the  seventh  floor."  The  contentioi^ 
of  the  appellant  is  that  this  means  "employes"  in  the  sense  in  which 
that  term  is  defined  in  section  2  as  above  quoted — that  is  to  say,  me- 
chanics, workingmen,  or  laborers — and  accordingly  all  employers  and 
nonfactory  employes,  such  as  accountants,  clerks,  stenographers,  and 
the  like,  should  be  excluded  in  making  the  count  of  persons  to  deter- 
mine the  necessity  for  installing  a  sprinkler  system.  If  the  provision 
read,  "A  building  in  which  there  are  more  than  200  regular  employes/* 
it  is  obvious  that  employers  would  not  be  included,  and  also,  as  it  has 
been  decided  that  the  term  '^employ^,'*  as  used  in  the  law,  does  not  in- 
clude a  stenographer,  accountant,  typist,  bookkeeper,  or  clerk  (Peo- 
ple v.  Interborough  Rapid  Transit  Co.,  169  App.  Div.  32,  154  N.  Y. 
Supp.  627),  no  office  employes  and  no  persons  employed  in  nonfactory 
quarters  would  be  included,  but  that  the  count  would  be  exclusively 
of  workingmen,  mechanics,  and  laborers.  But  the  statute  does  not  so 
read,  and  the  Legislature  has  with  evident  intention  omitted  to  make 
the  niunber  of  "employes"  the  measure  of  the  requirement  to  install 
a  sprinkler  system,  and  has  made  the  measure,  instead,  the  number  of 
"people  regularly  employed," 

It  is  unnecessary  to  decide  whether  employers  are  to  be  included  in 
the  count,  for  there  were  more  than  200  persons  employed  or  engaged 
in  work  above  the  seventh  floor,  excluding  employers,  .  The  natural 
and  customary  interpretation  of  the  words  "people  employed,"  apart 
from  the  context,  would  be  people  hired  and  paid  and  directed  by  oth- 
ers commonly  known  as  employers,  and  would  thus  exclude  employ- 
ers. But,  considering  the  broad  purpose  of  the  act,  enacted  to  safe^ 
guard  human  life,  and  the  omission  in  that  section  of  the  technical 
term  "employes,"  it  may  well  be,  as  argued  by  the  respondent^  that 
the  expression  "people  employed"  was  used  in  the  sense  of  "persons  en- 
gaged," or  occupants,  and  this  notwithstanding  the  fact  that  in  various 
sections  of  the  Labor  Law  the  term  "occupants"  is  more  than  once 
used  in  a  technical  sense  as  distinguished  from  "employers."  How- 
ever this  may  b^,  it  seems  reasonably  clear  that  all  persons  who  work 
for  hire  are  properly  included  in  the  phrase  "people  employed."  Where 
the  statute  in  so  many  sections  carefully  uses  the  word  "employ^," 
when  it  is  obviously  intended  to  refer  only  to  workingmen,  mechanics, 
and  laborers,  and  fails  to  in  this  case,  I  see  no  reason  for  departing 
from  the  natural  and  customary  meaning  of  the  words,  and  limiting  it 
so  a3  not  to  take  into  account  al)  who  are  hiiea  f^d  regularly  work 
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for  hire,  simply  because  all  persons  who  are  hired  are  in  a  general 
sense  employes,  and  the  term  "employes"  as  defined  for  speciiSc  pur- 
poses in  certain  section^  refers  only  tp  workingmen  and  laborers. 

Indeed,  there  is  ope  section  of  the  law  in  which  the  word  "employes" 
is  specifically  u§ed  where  the  plain  intent  of  the  law  is  to  include  all 
persons  engaged  in  work.  Take  section  85,  referring  to  size  of  rooms. 
It  reads: 

"No  more  employes  sball  be  require  or  permitted  to  work  in  a  room  In  a 
factory  ♦  ♦  ♦  than  will  allow  to  each  of  such  employes  not  less  than  two 
hundred  and  fifty  cubic  feet  of  air  space." 

There  the  meaning  of  the  word  "employes,"  as  first  used,  obviously 
means  "persons,"  for  the  purpose  of  the  provision  is  to  provide  a  cer- 
tain amount  of  cubic  feet,  of  air  space  for  the  workingmen,  laborers, 
and  mechanics.  Persons  other  tl^n  employes  would  use  iip  the  air 
space;  just  as  effectively  as  workingmen,  and  it  would  be  impossible  to 
obtain  the  requisite  air.  space  for  employi^s,  rtechnically  referred  to,  if 
a  large  number  of  clerks,  stenographers,  and  accountants  were  per- 
mitted to  crowd  into  the  room.  What  we  are  required  to  do  is  to  in- 
terpret this  provision  liberally,  and  so  as  to  carry  out  the  plain  intent 
erf  the  statute.  While  it  may  be  generally  true  that  the  act  was  passed 
in  the  interest  of  workingmeo,  and  many  of  the  provisions  specifically 
refer  to  them,  the  intent  of  this  "sprinkler  section"  was  to  protect 
human  life  from  fire  perils.  The  number  of  persons  working  on  a 
given  floor  of  a  building,  or  working  above  the  seventh  floor,  obvir 
ously  has  a  direct  relation  to  such  a  fire  peril  as  panic.  It  therefore 
seems  reasonable  to. conclude  that  the  Legislature  meant  to  make  the 
measure  of  this  particular  requirement  for  sprinklers  the  presence  of 
more  thaa  200  people  who  are 'regiilarly  employed  above  the  seventh 
floor,  giving  the  usual  and  ordinary  interpretation  to  the  words  "peo- 
ple employed."  As  there  were  254  persons  employed  and  engaged  at 
work  above  the.sevesitk  floor  of  this  building,  exclusive  of  the  100  em« 
ployers,  we  ar«  of  the  opinion  that  the  building  came  within  the  re- 
quirements of  section  83h,  goVemiag  the  installation  of  automatic 
^rinklers. 

[S]  It  is  further  contended  that  the  word  "regularly,"  if  given  any 
significance,  requires  that  xnlore  than  a  sitlgle  inspection  shall  be  made, 
2(nd  thkt  the  inspection  made  on.  an  isolat^  occasion  is  not  enough  to' 
make  out  a  case  of  regular  employment ;  that  the  statute  contemplated 
a  series  of  inspections  which  should  show  the  average  number  of  per- 
sons employed  over  a  period  of  six  months  or  a  year,  or  in  any  event 
a  reasonable  period.  Qf.  course,  .the  mere  Ending  of  more  than  200 
persons  at  work  in  a  building  on  a  given  date  would  not  bring  the 
building  within  the  l?iw,  if  it  appeared  that  the  occasion  was  unusual 
and  that  ordinarily  the  number  was  under  ZOO.  Considering  the  dif- 
ficulties in  the  way  of  enforcing  these  statutes,  and  the  ample  oppor- 
tunity afforded  the  owner  of  bringing  out  the  true  state  of  facts,  and 
giving  the  usual  presumption  of  good  faith  and  regularity  to  the  acts 
of  pi2)lic.  officials,  it  seems  to  me  that  a,  prima  facie  case  is  made  out 
for  the  order,  when  it  is  shown  that  on  an  inspection  there  were  more 
than  200  persons  employed,  leaving  it  to  the  owner  to  show  that  the 
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occasion  was  spasmodic  or  unusual,  and  that  as  a  usual  thing  less  than 
200  were  employed. 

[7]  Finally,  it  is  claimed  that  section  83b  of  the  Labor  Law  is  un-^ 
constitutional,  if  held  applicable  to  such  a  building  as  the  Cockroft 
Building,  occupied  mainly  by  manufacturing  jewelers,  who  do  not  work 
with  or  upon  inflammable  materials,  and  whose  offices  present  no  fire 
risk  whatever,  and  because  there  was  no  testimony  and  no  data  before 
the  factory  investigating  commission  with  respect  to  the  tjrpe  of  build- 
ing here  involved.  We  have  already  held  the  act  constitutional  as  ap- 
plicable to  such  a  building  as  this,  Cockroft  v,  Mitchell,  187  App.  Div. 
189,  173  N.  Y.  Supp.  903, 

It  is  claimed,  however,  that  the  case  is  radically  different,  as  the 
question  is  here  whether  the  building  <:ontained  such  Inflammable  or 
combustible  material  as  to  render  reasonable  the  requirement  for  tbe 
installation  of  sprinklers.  I  do  not  think  that  the  question  is  essen- 
tially different,  although  there  is  more  ground  for  holding  the 
sprinkler  requirement  to  be  unreasonable  than  existed  in  the  case  of 
exits.  As  we  held  in  the  other  case,  the  question  of  panic  is  one  of 
the  great  perils  to  be  guarded  against.  The  fact  that  a  building  would 
not  readily  catch  on  fire  or  bum  does  not  meet  the  danger  of  pioiic, 
resulting  from  the  prescjnce  of  a  ^  very  hot  and  apparently  dangehous 
fire  in  neighboring  buildings,  or  the  penetratioii  of  smotee  to  the.  dif^ 
ferent  floors,  either  from*  witfiont  the  building  or  from  a  small  fire  that 
might  start  in  some  of  the  oflSces.  The  Legislature  evidently  conceiv- 
ed that  a  sense  of  security  would  be  given  cfmployfeif  thebuildixigifcFere 
adequately  equipped  and  protected  as  required  by  the  lawy  and  that 
this  wQuld  tend  to  decrease  the  danger,  from  panic.  However  this  may 
be,  we  think  the  question  is  one  for  the  Legislature,  and  also  that,  as 
to  whether  the  matter  was  thoroughly  investigated  by  the  factory  in- 
vestigating commission  or  not  prior  to  theenacfmeht  of  the  law,  ib  is 
to  be  presumed  that  the  Legislature  acted  upon  adequate  information 
and  due  consideration.  We  are  therefore  of  the  opinion  that  tiie  orr 
der  with  respect  to  automatic  q)rinklersi  should  be  affirmed 

It  follows  that  the  order  appealed  from,  in  so  far  as  it  dismisses  tlie 
writ  of  certiorari  to  review  the  orders  for  the  instaliaticHi  of  a  fire 
signal  system  and  for  fire  drills,  should  be  reversed,  and  the  matter 
remitted  to  the  board  of  appeals  for  a  rehearing  before  the  full  boand, 
and  in  so  far  as  it  sustains  the  order  for  die  mstallation  of  an  auto<^ 
matic  sprinkler  system  it  should  be  affirmed,  withxmt  costs.  Setde  or- 
der on  noticCi 

LAUGHLIN,  SMITH,  and  MERRELL,  JJ-,  concur.    . 

CLARKE,  P.  J.  In  considering  this  fire  risk  legislation,  I  am  of 
the  opinion  that  the  words  "persons  regularly  eiriployfed"  should  be 
construed  broadly  and  should  be  held  to  include  employers  as  well  as 
those  working  for  wages  or  salaries.  The  panic  risk  increased  with 
the  number  of  people  exposed,  and  is  not  limited  by  the  question  of 
whether  they  pay  salaries  and  wages  or  are  paid.  In  other  respects  I 
concur. 

LAUGHLIN,  J.,  concurs. 
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BSOWN  et  oL  t.  PERERA. 
(Supreme  Court,  Appellate  DivUdon,  First  Departments    February  21,  1918.) 

1.  Tbovsb  and  Convebsion  ^=340(3) — Evidence — Sufbiciency. 

Evidence  that  plaintifts*  books  did  not  disclose  a  sale  of  foreign  money 
by  its  agent  to  defendant  does  not  sustain  a  finding  that  defendant  re- 
ceived stolen  moneys,  since  the  agent  may  have  made  the  sale  without 
felonious  intent  and  decided  to  appropriate  the  proceeds  afterward. 

2.  Tboveb  and  GeNvxBSiON  ^=>&(3) — ^Demand— Nboessitt. 

Conversion  may  be  maintained  without  a  formal  demand  for  the  proih 
erty,  where  defendant  had  placed  it  beyond  his  power  to  comply  with  the 
demand  if  made. 

3.  Biixs  AND  Notes  ^S9l51 — TrrLB  or  THibd  Pabtt — ^Papeb  Monet. 

Foreign  paper  money  in  the  form  of  .promises  to  pay  to  bearer  are 
within  the  protection  of  the  negotiable  Instruments  Law,  so  as  to  vest 
good  title  in  a  bona  fide  purchaser  from  a  thief. 

4.  Pbopbbtt  ^=97 — ^DivxsnNO  Title. 

Ordinarily,  the  owner  of  personal  property  cannot  be  divested  of  title 
without  his  consent 

5.  Sales  <&»234(6) — Title  of  Thibd  Pabty—Monet.  *• 

Good  title  to  money  is  acquired  by  a  bona  fide  transferee  from  a  thief. 

6.  Bnxs  AND  Notes  ^=:>382 — ^Bona  Fide  Pubchaseb— Theft. 

Good  title  to  bills  and  notes  payable  to  bearer  is  acquired  by  a  bona 
fide  transferee  from  a  thief. 

7.  Bills  and  Notes  ^=!»162— Negotiability — Foreign  Money, 

A  bill  or  note  payable  in  specific  foreign  mpney  is  negotiable.  ^ 

8.  Bales  ^s9234<6)— Title  of  Tiitbd  Pabty — Fobeign  Money. 

Good  title  to  foreign  bank  notes  not  n^otiable  in  form  may  be  secured 
by  a  bona  fide  transferee  from  a  thief.  ' 

Appeal  from  Report  of  Referee. 

Action  by  Franklin  Q.  Brown  and  others  against  Lionello  Perera. 
Judgment  for  defendant,  and  plaintiflfs  appeal.    Aflirmed.  . 

The  following  is  the  opinion  of  Leventritt,  referee,  in  the  court  be- 
low: 

The  plaintiff  composing  the  firm  of  Redmond  &  Co.,  bankers  in  the  city  of 
New  York,  bring  this  action  for  the  alleged  conversion  by  the  defendant  of 
foreign  moneys  bought  and  received  by  him  from  the  plaintiffs'  defaulting 
employ^  and  agent. 

In  the  years  1913  and  1914  the  plaintiffs  were  conducting  a  foreign  ex- 
change department  as  a  branch  of  their  business.  In  that  department  the 
mon^s  of  various  foreign  governments  were  bought  and  sold.  One  Thomas 
Piptpne*  the  defaulting  agent,  was  the  manager  of  that  department.  The 
foreign  moneys  on  hand  were  in  his  personal  custody,  and  his  authority  to 
sell  such  moneys  was  unrestricted.  He  personally  conducted  all  sales  at 
rates  agreed  upon  between  him  and  the  various  purchasers.  As  a  rule,  he  per- 
sonally delivered  the  moneys  sold  and  received  paymeftt.  The  plaintiffs*  book- 
keeping records  of  tliese  transactions  Were  based  on  Piptone's  reports.  There 
was  no  independent  verification  of  the  amounts  of  his  sales  or  receipts.  The 
defendant,  a  banker,  was  one,  among  others,  who  from  time  to  time  purchased 
these  foreign  moneys.  Early  in  the  year  1913  Plptone,  who  was  known  to 
the  defendant  as  the  manager  of  the  plaintiffs'  foreign  exchange  department, 
informed  the  defendant  that  he,  Plptone,  was  starting  a  specie  business  for 
the  plaintiffs,  and .  was  receiving  from  customers  foreign  moneys  to  sell  at 
the  best  market  rates.  Thereafter,  in  the  course  of  that  year  and  in  the 
first  half.ot  1914,  Piptone  several  times  a  month  brought  to  the  defendant's 
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place  of  business  foreign  moneys  for  sale,  and  usually  received  cash  in 
payment  therefor.  At  times  the  liate  offered  by  the  defendant  was  not  satis- 
factory, and  no  sale  was  made.  On  or  about  February  2,  1914,  Piptone,  after 
making  a  sale  and  being  asked  how  he  wished  to  be  paid,  requested  a  check 
"to  the  order  of  ray  customer,  Mr.  A.  Pagano"  for  a  little  less  than  the  amount 
of  the  transaction,  and  the  balance  in  cash.  This  request  was  complied  with. 
During  the  succeeding  five  months  eight  similar  transactions  occurred  in 
which,  at  Plptone's  request,  payment  was  made  in  like  manner.  The  cash 
payments  were  small,  and  seemingly  approximated  the  usual  selling  commis- 
sion. The  moneys  sold  on  these  nine  occasions  embraced  issues  of  Italy,  Ger- 
many, Austria-Hungary,  France,  Switzerland,  and  Belgium,  of  the  value  of 
upwards  of  $24,000.  It  is  for  the  conversion  of  these  moneys  that  the  action 
was  brought.  They  belonged  to  the  plaintiffs,  and  Piptone  never  accounted 
for  any  of  the  proceeds,  but  appropriated  them.  He  has  been  convicted  of 
the  larceny  of  moneys  sold  In  one  of  those  transactions. 

(1  ]  The  plaintiffs  also  claim,  by  an  amendment  to  the  complaint  on  the 
trial  for  the  conversion  of  certain  foreign  moneys  sold  by  Piptone  to  the 
defendant  on  September  20,  1913,  more  than  four  months  prior  to  the 
first  of  the  nine  transactions  described.  On  that  date  for^gn  moneys 
belonging  to  the  plaintiffs  of  the  value  of  $1,202.77  were  purchased  from  Pip- 
tone by  defendant.  A  searching  examination  of  Piptone  as  a  witness  disclosed 
that  he  had  no  independent  recollection  of  this  transaction.  However,  from 
the  fact  that  plaintiffs'  books  do  not  contain  a  record  of  the  sale,  the  infer- 
ence is  sought  to  be  drawn  that  Piptone  stole  the  moneys  that  he  sold  to  the 
defendant  on  the  date  in  question.  The  evidence  does  not  support  that  con- 
clusion. The  fact  may  be  that  Piptone  failed  to  pay  over  to  the  plaintiffs 
the  proceeds.  But  for  all  that  appears  he  may  have  made  that  sale  without 
felonious  intent,  and  in  the  proper  exercise  of  the  broad  authority  which  the 
plaintiffs  had  conferred  upon  him.  He  may  subsequently  have  decided  not 
to  report  the  sale  and  to  appropriate  the  proceeds.  Under  such  circumstances 
the  defendant  vrould  have  obtained  good  title  to  the  moneys  purchased  in 
that  instance.  Imis  additional  cause  of  action  must  therefore  be  dismissed  as 
not  supported  by  any  evidence. 

[2]  As  to  the  foreign  moneys  purchased  by  the  defendant  1»  the  nine  trans- 
actions, soine  of  the  essential  elements  of  a  conversion  are  present.  From  the 
circumstance  that  checks  for  purchase  money  to  the  order  of  Pagano  were 
requested  on  these  nine  occasions,  it  is  reasonably  clear  that  in  each  Instance 
Piptone  was  acting  with  the  preconceived  Intent  to  appropriate  the  proceeds, 
and  hence  was  guilty  of  embezzling  the  foreign  moneys.  Therefore  whatever 
title  the  defendant  had  was  obtained  from  a  thief.  Furthermore,  the  defend- 
ant has  disposed  of  those  moneys  and  thereby  converted  them,  unless  his  title 
was  good.  The  point  has  been  raised  that  there  was  no  sufficient  demand  upon 
the  defendant  for  the  restoration  of  the  moneys  to  support  an  action  for  con- 
version, but  as  the  defendant  had  placed  it  beyond  his  power  to  comply,  the 
omission  to  demand  is  no  obstacle  to  the  maintenance  of  the  action.  Pease  v. 
Smith,  61  N.  Y.  477;  Ochs  v.  Pohly,  87  App.  Dlv.  92,  84  N.  Y.  Supp.  1;  Mac- 
Donnell  v.  Buffalo  Loan,  Trust  &  Safe  Deposit  Co.,  193  N.  Y.  92,  85  N.  B.  801. 
There  Is  no  evidence,  or  even  a  suggestion,  that  the  defendant's  title  was 
affected  by  knowle<lge  or  notice  that  the  moneys  he  deceived  had  been  stolen. 
In  every  Instance  he  paid  the  full  market  value,  and  the  total  of  the  payments 
has  been  adopted  by  the  plaintiffs  as  the  basis  of  recovery.  The  plaintiffs* 
claim  must  therefore  rest  upon  the  proposition  that  the  defendant,  having 
purchased  from  a  thief,  obtained  no  title.  That  would  be  so  If  foreign  money 
Is,  In  legal  contemplation,  a  mere  commodity  or  article  of  merchandise.  The 
contrary  would  be  true  if  such  money  has  the  qualities  of  transferability  pos- 
sessed by  the  circulating  medium  of  the  United  States.  Thfe  whole  question 
is  whether  foreign  money,  acquired  under  the  circumstances  here  existing, 
must  be  treated  as  a  commodity  merely,  the  title  to  which  did  rot  pass  from 
tlie  owner,  or  Is  money,  title  to  which  was  acquired  by  the  iunoceut  holder, 
even  though  he  purchased  it  from  on6  who  had  no  title. 

Upon  a  historical  and  ptactlcal  consideration  of  the  subject,  It  appears 
that  foreign  money  is  not  ipso  facto  a  mere  oommodlty.    Such  moneys  have 
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circulated  as  an  actual  medluxn  of  exchange  in  tbla  and  otber  epuntries,  both 
with  and  without  special  statutory  sanctiou.  The  United  States  Constitution, 
art.  1,  §  8,  cl.  5,  confers  authority  on  Congress  **to  coin  money,  regulate  the 
value  thereof,  and  of  foreign  coin. .  ♦  ♦  ♦  "  Various  European  coins  had 
circulated  freely  as  a  medium  of  exchange  in  the  coloniea  The  f ramers  of  the 
^Constitution  contemplated  that  the  coins  of  certain  European  governments 
would  constitute  a  necessary  part  of  the  current  moneys  of  this  country.  Ac- 
cordingly, by  chapter  5  of  the  act  of  February  d,  17&3  (1  Stat.  300),  Congress 
made  the  gold  coins  of  Great  Britain,  France,  Spain,  Portugal,  and  the  silver 
coins  of  France  and  Spain,  a  legal  tender  at  fixed  valuations,  and  this  law,  as 
renewed  from  time  to  time,  remained  in  force  imtil  repealed  by  the  act  of 
FebruaJT  21, 1857  Cil  Stat.  163,  c.  56),  Foreign  coins  are  thus  moneys  of  the 
Constitution,  and  are  accorded  more  positive  recognition  by  that  instrument 
than  the  paper  issues  of  this  government.  Such  coins  had  a  general  circula- 
tion for  a  long  period  of  our  history,  sometimes  under  adverse  conditions.  In 
the  argument  of  the  Legal  Tender  Cases,  12  Wall.  475,  20  L.  Ed.  at  page  294, 
this  statement  was  made:  "Your  honors  will  recollect  how  often  in  the  days 
of  the  Spanish  piece  for  12^.  cents,  we  accepted  12  cents  instead  and  took 
Spanish  quarters  with  holes  drilled  through  them  equally  with  perfect  coin.'* 
It  is  interesting  to  find  that  Canada  has  no  gold  coinage,  and  has  made  the 
gold  coins  of  the  United  States  and  of  England  legal  tender  to  all  amounts. 
Muhleman*s  Monetary  Systems  of  the  World,  p.  147. 

Nq  one  would  deny  that,  if  forelgri  money  is  a  legal  tender,  it  possesses  all 
the  attributes,  of  money.  Is  it  relegated  to  the  status  of  merchandise  merely 
by  reason  of  the  taking  away  of  the  legal  tender  quality?  Much  of  the  money 
of  this  country  does  not  possess  that  quality  except  for  certain  purposes  or  in 
limited  amounts,  and  yet  the  title  to  such  moneys  would  be  indisputable  in 
the  hands  of  one  who  took  them  in  good  faith  and  for  value,  in  any  legitimate 
transaction  and  to  any  amount.  The  American  trade  dc41ar  for  many  years 
prior  to  1887,  when  its  coinage  was  prohibited,  was  not  a  legal  tender,  though 
it  must  have  possessed  the  attributes  of  money  in  the  transactions  in  which 
it  was  intended  to  be  used.  Foreign  moneys,  as  well  as  domestic  moneys, 
which  are  both  legal  tender,  may,  of  course,  be  treated  as  money  by  voluntary 
agreement.  Near  the  border  line  between  two  nations,  the  moneys  of  both  cir- 
culate with  almost  equal  freedonL  Canadian  coins  are  extensively  circulated 
as  a  medium  of  exchange  in  the  northern  portion  of  our  border  states.  In 
many  parts  of  Canada  the  paper  and  silver  moneys  of  the  United  States,  as 
well  as  gold,  are  readily  accepted.  Certain  European  moneys,  as  the  franc, 
are  frequently  received  as  a  medium  of  exchange  in  countries  other  than 
that  in  which  they  are  issued.  It  would  be  a  startling  proposition  to  hold 
that  in  all  such  cases  the  foreign  money  is  a  mere  commodity  which  may  be 
recovei'ed  by  the  owner  from  the  innocent  holder.  The  evidence  shows  that 
in  the  city  of  New  York  some  of  the  department  stores  receive,  at  certain 
rates  in  payment  for  goods,  European  moneys,  such  as  are  involved  in  this 
case,  and  give  change  in  American  money.  The  extent  to  which  foreign  money 
may  circulate  as  a  medium  of  exchange  varies  according  to  circumstances,  and 
depends  upon  the  needs  of  commerce,  familiarity  with  the  value  of  the  money, 
and  the  certainty  that  it  cnn  be  disposed  of  at  the  same  value  at  which  it  is 
received.  The  circulation  of  money  is  nothing  more  than  the  aggregate  of  the 
transactions  In  which  the  individuals  have  been  and  are  willing  to  receive 
that  money.  The  lesal  attributes  of  the  money  can  hardly  be  made  to  depend 
upon  the  number  of  these  transactions.  Even  money  of  the  country  may 
not  circulate.  At  one  period  in  our  history,  when  the  value  of  gold  as  com- 
pared with  silver  materially  exceeded  the  established  ratio  of  coinage,  gold 
disappeared  from  circulation,  and  "the  country  retained,  instead,  only  silver 
and  gold  coins  of  those  countries  whose  gold  coinage  bore  a  true  relation  to 
the  existing  value  of  gold  and  silver.'*  Argument  in  Legal  Tender  Cases,  12 
Wall.  457,  20  U  Ed,  203. 

The  plaintiffs,  however,  contend  that  in  no  event  is  the  defendant  protected,  «^ 
because  he  was  the  purchaser  of  the  foreign  money  at  a  price  paid  in  American 
money,  and  that  in  such  transactions  the  foreign  money  is  the  subject  of  pur^ 
chase, jsnd  sale,  and  .not  the  medium  with  which  the  purchase  and  sale  is  ef- 
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fected.  This  statement  has  ft  certain  plausibility,  but  the  transaction  actual- 
ly is  the  exchange  of  the  foreign  money  for  the  domestic  at  a  certain  rate. 
The  foreign  money  is  received  as  a  representative  of  value  just  as  the  domestic 
money  is  paid  as  a  representative  of  value.  The  fact  that  one  kind  of  money 
may  be  sold  and  purchased  in  terms  of  another  kind  of  money  is  not  of  con- 
trolling significance.  At  several  periods  In  the  history  of  this  country  cer- 
tain issues  of  our  domestic  paper  money  fluctuated  widely  in  value  as  com- 
pared with  coin.  Legal  tender  notes  at  one  time  were  worth  less  than  50 
cents  on  the  dollar  as  measured  in  gold.  See  Steamship  Telegraph  v.  Gordon, 
14  Wall.  258,  20  L.  Ed.  807.  There  was  an  opportunity,  which  no  doubt  was 
extensively  avaOed  of,  for  profitable  speculation  in  these  notes  by  purchasing 
them  while  they  were  depreciated  and  selling  them  after  tiiey  had  advanced 
in  value.  But  no  one  would  contend  that  the  title  to  such  moneys  could  have 
been  rendered  less  secure  by  reason  of  the  nature  of  these  transactions.  As 
to  the  statue  of  gold  under  those  conditions  a  federal  circuit  judge  was  moved 
to  state :  '"The  court  is  not  bound  to  shut  its  eyes  to  a  fact  known  to  every 
man  in  the  United  States,  that  100  nominal  gold  dollars  are  worth,  in  open 
market,  $200  of  the  recognized  currency  of  the  country ;  that  gold  coin  is  no 
longer  used  in  its  character  as  money,  and  Is  a  standing  article  of  trade,  and 
its  price  quoted  in  reports  of  the  market  as  regularly  and  exactly  as  wheat  or 
stocks.  •  ♦  *  Whatever  it  once  was,  •  ♦  ♦  gold  coin  now  is  an  article 
of  merchandise."  United  States  v.  American  Gold  Coin,  24  Fed.  Cas.  T80,  No. 
14,439.  Notwithstanding  this  rather  extreme  statement  of  the  situation,  it  is 
safe  to  say  that  the  judge  would  never  have  ventured  to  assert  that  American 
gold  had  lost  the  quality  of  negotiability  which  renders  the  title  of  the  inno- 
cent holder  for  value  secure  from  attack. 

The  foregoing  general  considerations  indicate, .  to  my  mind,  that  foreign 
money  in  its  nature  and  inherent  qualities  is  not  different  from  domestic 
money.  Whether  it  is  received  under  sanction  of  a  legal  tender  statute,  or  In 
border  transactions,  or  by  certain  merchants  in  accordance  with  a  special 
practice,  or  by  money  changers  in  exchange  for  American  money  at  prevail- 
ing rates,  it  is  received,  not  as  an  article  useful  or  valuable  In  itself,  but 
merely  as  a  token  or  representative  of  value  issued  by  a  responsible  gov- 
ernment. 

[3]  The  legal  principles  and  precedents  governing  this  subject  may  now  be 
considered.  The  foreign  moneys  here  involved  were,  with  an  Insignificant 
exception,  paper  bills.  All  of  the  moneys  of  Austria-Hungary  and  Belgium  re- 
ceived by  the  defendant,  valued  at  $596.85,  were,  in  form,  promises  to  pay 
to  bearer.  The  plaintiffs  therefore  concede,  and  the  authorities  clearly  es- 
tablish, that  these  moneys  are  within  the  protection  of  Negotiable  Instru- 
ments Law  (Oonsol.  Laws,  c.  38),  and  so  cannot  be  the  basis  of  recovery  in 
this  action.  The  evidence  also  shows  that  an  indeterminable  portion  of  the 
moneys  of  other  governments  were  negotiable  instruments  in  form.  In  this 
state  of  the  proof,  these  other  moneys  cannot  be  treated  as  subject  to  the  law 
governing  negotiable  instruments.  They  cannot  be  regarded  as  promises  to 
pdy  money,  and  the  question  therefore  is  whether,  under  principles  of  law 
outside  of  the  law  of  negotiable  instruments,  they  possess  the  negotiable 
quality. 

[4-6]  The  rule  that  the  owner  of  personal  property  cannot  be  divested  of 
title  without  his  consent  has  been  established  from  the  earliest  period  of  the 
common  law.  Also  of  ancient  origin  and  equally  familiar  is  the  exception  to 
^  that  rule  that  good  title  to  money,  and  bills  and  notes  payable  to  bearer,  is 
acquired  by  a  bona  fide  transferee  even  from  a  thief.  The  principle  em- 
bodied in  this  exception  was  established  by  the  old  custom  of  merchants,  which 
"before  the  end  of  the  thirteenth  century  was  already  conceived  as  a  body  of 
rules  which  stood  apart  from  the  common  law."  Pollock  &  Haitland*s  History 
of  English  Law  (2d  Ed.)  vol.  1,  p.  467.  At  that  stage  these  rules  were  applied 
.  merely  as  the  general  custom  of  commercial  transactions  and  had  to  be  spe- 
"^  cifically  pleaded,  but  later  they  became  a  part  of  the  common  law.  Williams 
V.  Williams,  1693,  Carthew,  269;  Edie  v.  East  India  Co.,  1760,  2  Burrow,  1226; 
Sir  Matthew  Hale,  History  of  the  Ck)mmon  Law  of  England  (3d  Ed.)  pp.  24,  25. 
In  Ferris  v.  Saxton,  4  N.  J.  Law,  1,  at  page  20,  the  court  said:  "^Now,  the  law 
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merchant  is  part  of  tlie  c(NiiQion  law  of  Eiiglaa4»  and  as  such  is  adopted  by  our 
Constitution,  as  onr  law  also ;  nay  indeed,  it  is  the  law  of  the  whole  mercantile 
world/'.   It  is  also  made  a  part  of  the  law  of  the  state  of  New  Yoi:l^.    Article 
X,  S  16,  of  the  C^nstituUon. 

There  are  two  noteworthy  features  of  the  law  merchant  First,  it  was 
not  limited  to  the  law  of  bills  and  notes^  as  may  sometimes  be  supposed,  but 
embraced  a  large  body  of  rules  governing  commercial  dealings.  Thus  Christian, 
in  his  note  to  1  Blarkstone's  Commentaries,  72,  quoted  in  1  Crunch  (U.  S.  Ap* 
pendix,  note  A,  p.  d73),  says  that  "the  law  mercatoria*  or  custom  of  merchants 
*  *  *  described  only  a  great  division  of  the  law  of  England/'  and  in- 
cludes '*the  laws  relathig  to  bills  of  exchange,  insurance  and  all  mercantile 
contracts.*'  And  Sir  Matthew.  Hale,  in  his  History  of  the  Common  Law  of 
England  (3d  Ed.)  p.  25,  speaks  at  the  lex  mercatoria  as  a  branch  of  the  law, 
''applied  imder  its  proper  rules  to  the  business  of  trade  and  commerce"  The 
second  feature  is  that  the  rules  of  the  law  merchant  were  international  in 
conception,  governing  transactions  between  the  merchants  and  traders  of 
different  countries.  In  Pollack  &  Maitland's  History  of  English  Law  (2d  Ed.) 
VOL  1,  p.  167,  It  is  stated:  ''These  rules  are  not  conceived  to  be  purely  English 
law:  they  are,  we  may  say,  ius  gentium,  known  to  merchants  throughout 
Christendom,  and  oould  we  now  recover  them  we  might  find  some  which  had 
their  origin  on  the  coasts  of  the  Mediterranean."  And  in  De  La  Chaumette 
V.  Bank  of  England,  2  Bam.  &  Ad.  385,  Lord  Tenderden  refers  to  ''the  custom 
of  merchants,  which  was  part  of  the  common  law  introduced  into  this  coun^ 
try  in  consequence  of  the  practice  in  other  countries."  The  international 
character  of  the  law  merchant  is  emphasised  by  the  fact  that  foreign  bills  of 
exchange  had  a  secure  standing  under  the  rules  long  before  inland  bills  were 
recognized.  In  Bromwich  v.  Lord  a696)  2  Lutwyche,  1585,  Chief  Justice  Treby 
said  that  "bills  of  exchange  at  first  were  extended  only  to  merchant  strangers 
trading  with  English  merchants,  and  afterwards  to  Inland  bills  between  mer- 
chants trading  one  with  another  here  in  England. 

In  this  system  of  rules,  which  sprung  into  existence  and  has  be«a  perpetuat- 
ed for  the  sole  purpose  of  facilitating  trade  and  rendering  commercial  traus^ 
actions  certain  and  secure,  we  may  natuvally  expect  to  find  that  the  very 
comer  stone  of  the  structure  is  the  rule  which  guarantees  the  untrammeled 
transferability  of  money.  That  such  Is  the  case  iS' shown  by  many  auttiorities, 
both  ancient  and  modem.  A  few  representative  cases  may  be  cited :  In  Craw- 
ford T.  Boyal  Bank  (1749)  reported  in  Boss  on  Bills  and  Promissory  Notes,  229, 
the  action  was  to  recover  a  lost  or  stolen  note  for  pounds  sterling,  which  was 
identified  in  the  hands  of  a  bona  fide  holder  for  value.  The  defendant  success- 
fully contended  'that  such  is  the  nature  of  money  and  bank  notes,  which 
serve  the  purpose  of  money,  that  a  bona  fide  purchaser  or  possessor  is  not  sub- 
jected to  a  rei  vindicatio,  because  such  a  claim  would  be  an  imp€^iment  to 
commerce."  The  court  said  they  were  unanimous  on  two  points:  "That 
money  is  not  subj^  to  any  vitium  reale,  and  that  it  cannot  be  vindicated 
from  a  bona  fide  possessor,  however  dear  the  proof  of  the  theft  may  be. 
Second.  That  bank  books  serving  the  purposes  of  money  must  be  entitled  to 
the  same  privileges."  In  Moss  v.  Hancock  [1899]  2  Q.  B.  3,  Judge  Channell 
^d :  '*Now  all  the  considerations  which  could  have  induct  the  Legislature 
to  protect  holders  of  stolen  negotiable  instruments  must  apply  equally  to 
stolen  money  taken  bona  fide.  In  fact,  it  is  because  bills  of  exchange,  etc.,  are 
like  currency  that  they  are  negotiable."  In  Merchants'  Loan  &  Trust  Co.  v. 
Lamson,  90  IlL  App,  18,  the  court  said:  "The  rule  is  applied  to  commercial 
paper,  but  the  same  rule  applies  with  even  greater  force  to  currency.  Indeed 
the  rule  as  applied  to  negotiable  paper  is  derived  from  find  based  upon  the 
English  rule  as  originally  applied  to  coin  or  other  forms  of  currency*  The 
exception  to  the  general  rule  of  the  common  law  that  the  purchaser  of  a  chat-  « 
tel  can  acquire  no  better  title  than  the  vendor,  was  first  applied  to  money,  i.  e., 
currency,  and  then  extended  to  negotiable  paper."  In  Depew  v.  Robards,  17 
Ma  580,  the  court  said :  "At  an  early  period  of  our  commercial  law,  it  was 
held  that  money  and  bills  payable  to  bearer,  though  stolen,  could  not  be  re- 
covered after  they  had  been  passed  away  to  a  bona  fide  holder,  and  this  by 
veaaon  of  the  course  of  trade  which  creates  &  property  in  the  holder.    They 
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pass  hy  delivery  only,  and  are  considered  as  ca^b,  and  the  possession  of  a  bona 
fide  holder  always  carries  with  it  the  property.  This  rule  is  founded  on  the 
necessity  of  sustaining  the  credit  of  that  which  Is  used  as  a  medium  of  ex- 
change  in  commercial  transactions."  The  language  of  these  cases  and  many 
others  that  might  be  cited  conclusively  shows  that  under  the  law  merchant 
Mils  and  notes  were  given  the  quality  of  negotiability  simply  because  they 
represented  money  and  answered  a  similar  purpose  in  commerce.  But  the 
free  and  safe  transferability  of  money  was  fundamental.  Commercial  paper 
shone,  as  it  were,  by  reflected  light,  and  derived  its  negotiable  quantities 
from  its  similarity  to  the  money  in  which  it  was  payable.  Hence  it  is  that 
/  bills  and  notes  payable  in  anything  but  money  are  not  negotiable.  In  Bouvier'8 
Institutes  (vol.  1,  p.  458)  the  author  states  the  weH-establlshed  rule  that  a 
bill  of  exchange  "must  be  for  the  payment  of  merchandise,  or  of  other  things 
than  such  as  are  considered  as  money."  And  in  Jamieson  v.  Farr,  2  N. 
C.  182,  the  court  said:  "Bonds  fbr  specific  articles  could  never  answer  the 
purposes  of  trade,  not  being  the  representatives  of  any  certain  value  as 
money  is.  ♦  •  •  For  these  reasors  the  law  has  never  made  bonds  for 
specific  articles  negotiable,  but  only  bills,  notes  and  bonds  for  money." 

[7,  81  BYom  these  principles  It  would  necessarily  follow  that  if  the  money 
of  fofelgn  governments  was  considered  "as  having  the  qualities  of  merchandise 
and  not  the  qualities  of  money,  a  bill  or  note  payable  in  foreign  money  would 
not  be  negotiable.    The  rule  is  well  settled,  however,  that  a  bUl  or  note  pay- 

/\ble  in  specific  foreign  money  is  negotiable.  ^Ir.  Chltty,  in  his  work  on  Bilhi 
and  Notes,  at  page  160,  lays  down  the  rule  that  a  bill  of  exchange  may  be 
payable  in  'the  mohey  of  any  country."  Judge  Story,  in  his  work  on  Promis- 
sory Notes,  {  17.  say;s :  "But,  provided  the  note  be  for  the  payment  of  money 
only,  it  is  wholly  immaterial  in  the  currency  of  what  country  It  may  be  pay- 
able. It  may  be  payable  in  the  money  or  currency  of  England  or  France  or 
Spain  or  Holland  or  Italy,  or  of  any  other  country."  In  Daniel  on  Negotiable 
Instruments  it  Is  said  that  -it  is  not  necessary  that  the  money  should  be  that 
current  in  the  place  of  payment  or  where  the  bill  Is  drawn ;  it  may  be  in 
the  money  of  any  country  whatever."  The  same  rule  is  aflirmed  in  Tiedeman 
on  Commercial  Paper,  section  29b,  and  In  the  follovrtng  decisions:  Black  v. 
Ward,  27  Mich.  191,  15  Am.  Rep.  162;  King  v.  Hamilton  (O.  C.)  12  Fed.  478; 
Hogue  V.  WiUlamson,  85  Tex.  553,  22  &  W.  580,  20  Ll  B.  A.  481,  34  Am.  St 
Rep.  823. 
This  rule  that  paper  payable  in  foreign  money  is  negotiable  cannot  be  un- 

V  derstood  or  Justified  except  upon  the  assumption  that  the  foreign  money  Itself 
possesses  like  qualities  of  negotiability.    The  law  merchant  would  never  have 

I  conferred  upon  the  paper  promise  or  direction  to  pay  a  higher  commercial 
dignity  and  security  than  is  possessed  by  the  thing  In  which  the  paper  is 
payable.  /Incidentally,  in  answer  to  the  plaintiff's  contention  that  foreign 
moneys  must  be  treated  as  a  commodity  when  purchased  with  money  of  the 
realm,  it  is  to  be  observed  that  bills  and  notes  payable  in  foreign  money  are 
negotiable,  even  though  the  subject  of  purchase  and  sale  is  domestic  money .^ 
Going  a  step  further,  we  find  that  English  bank  notes,  which  were  treated 
as  money,  were  held  to  be  negotiable  both  in  that  and  other  countries  so  as 
to  confer  an  indefeasible  title  on  the  innocent  holder.  In  Miller  v.  Race,  1 
llurrow,  456,  in  which  it  was  held  that  an  English  bank  note,  though  stolen, 
became  the  property  of  an  innocent  holder.  Lord  Mansfield  said:  **The 
whole  fallacy  of  the  argument  (to  the  contrary)  lies  In  comparing  banknotes 
to  what  they  do  not  resemble  and  what  they  should  not  be  compared  with,  viz. 
to  goods  or  to  securities  or  documents  for  debts.  Now  they  are  not  goods  or 
securities,  nor  are  they  so  esteemed,  but  are  treated  as  money  or  cash  in  the 
ordinary  course  and  transaction  of  business  by  the  gf^neral  consent  of  mankind, 

*  #hich  gives  them  the  credit  and  currency  of  money  in  all  intents  and  pur- 
poses. ♦  ♦  •  The  bank  note  is  constantly  and  universally,  both  at  home 
and  abroad,  treated  as  money,  as  cash  and  paid  and  received  as  cash,  and  it 
is  necessary  for  the  purpose  of  commerce  that  their  currency  should  be  estab- 
lished and  secured."  De  La  Chaumette  v.  Bank  of  England,  2  Bam,  &  Ad. 
885,  was  an  action  of  trover  involving  the  title  to  a  banknote  which  had  been 
stolen  and  afterwards  came  into  the  hands  of  a  money  changer  of  Paris  for 
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value  and  wftbont  notice.  Tt  was  held  that  the  pnrchaser  acqnlred  a  good 
title.  The  decision  was  based  npon  St.  8  and  4  Anne,  which  made  "all  notes" 
negotiable;  but  that  is  Immaterial,  as  the  statnte  was  probably  only  declara- 
tory of  the  few  merchant  (1  Cranch,  U.  S.,  Appendix,  note  A,  p.  418),  and  In 
any  event  became  a  part  of  the  comm<)n  law.  Lord  Tenderden  said :  "A  note 
payable  to  bearer,  therefore,  is  transferable  abroad  just  as  an  EJngllsh  bill 
of  exchange  drawn  In  England  and  remitted  to  a  foreign  country  would  be. 
It  may  be  that  great  injury  has  been  suffered  of  late  by  the  facility  enjoyed 
of  sending  stolen  notes  abroad;  but,  on  the  other  hand,  the  negotiability  of 
English  notes  in  foreign  countries  is  a  great  conv^ience,  as  it  saves  the  neces- 
sity of  carrying  abroad  specie." 

While  in  this  case  the  court  treated  the  note  as  a  negotiable  instrument,  it  / 
is  evident  that  the  court  would  unhesitatingly  have  reached  the  same  conclu- 
sion had  the  note  been  treated  as  money.  In  Parsons  on  Notes  and  Bills 
(vol.  2,  p.  355)  the  author  quotes  Lord  Tenderden  as  saying  on  an  earlier  con- 
sideration of  the  same  case:  "We  are  to  take  care  that  we  do  not  prevent 
the  circulation  of  the  Bank  of  England  nofes  in  foreign  countries.  It  would 
be  very  inccmvenlent  to  merchants  and  travelers  if  we  should  do  that."  Ra- 
phlel  T.  Bank  of  England,  17  0.  B.  161,  was  another  case  in  which  the  title 
of  a  money  broker  of  Paris  to  a  stolen  Bank  of  England  note,  acquired  Inno- 
cently and  for  value,  was  upheld.  From  these  cases  it  is  perfectly  clear  that 
the  English  judges  accepted  as  fundamental  the  proposition  that  one  who  in 
good  faith  received  English  money  abroad  acquired  an  indefeasible  title.  Nor 
is  authority  in  this  state  lacking.  In  Steinhart  v.  Boker,  34  Barb.  436,  It  was 
held  that  one  to  whom  stolen  Bank  of  EiUgland  notes  were  paid  by  a  thief  in 
discharge  of  a  debt  took  good  title  if  Ignorant  of  the  theft,  and  was  not  bound 
to  inquire  Into  the  title  of  the  one  from  whom  he  received  them.  Whether 
the  court  regarded  the  notes  as  money  or  as  promissory  notes  cannot  be  ma-  j 
terial,  because  under  the  law  merchant,  as  has  been  seen,  paper  is  only  nego- 1  ^ 
tlablie  because  it  is  supposed  to  answer  the  same  purpose  In  commerce  as  the 
money  in  which  It  is  payable. 

In  view  of  the  international  origin  of  the  law  merchant  and  its  primary  I 
purpose  to  facilitate  and  safeguard  commercial  transactions,  It  is  hardly  con-  / 
oeivable  that  the  notion  could  ever  have  found  acceptance  that  money  be-  Z" 
comes  a  mere  personal  chattel  as  soon  as  it  passes  beyond  the  domain  of  the*! 
country*  Issuing  it.  Merchants,  traders,  and  travelers  naturally,  in  many  1 
instances,  took  the  moneys  of  their  countries  Into  foreign  lands.  There  such  • 
moneys  mighl  be  acceptable  to  those  with  whom  they  dealt,  or,  If  not,  could 
be  exchaneed  for  domestic  currency  through  the  money  changer.  Glimpses 
of  the  extent  to  which  moneys  of  England  were  employed  in  foreign  countries 
may  be  found  in  the  decided  cases.  In  De  La  Chaumette  v.  Bank  of  England, 
supra,  the  following  facts  were  stated:  "It  was  the  practice  for  persons  trav- 
eling from  this  country  into  France  to  take,  for  the  purpose  of  paying  their 
expenses,  bank  notew,  and  for  persons  residing  or  domiciled  In  B^rance  to  re- 
ceive the  same  in  payment.  •  ♦  ♦  It  was  also  the  usual  practice  in  Paris 
for  bankers  or  other  persons  to  make  remittances  from  Paris  to  persons  re- 
siding in  England  in  English  money  and  bank  notes,  and  for  the  purpose  of 
making  such  remittances  tp  purchase  of  the  money  changers  in  Paris  at  the 
rate  of  exchange  between  Paris  and  London  for  the  time  being  English  money 
and  bank  notes.''  The  exchange  of  moneys  was  an  extensive  business  in 
earlier  aa  well  as  modem  times,  and  was  one  of  the  necessities  of  commerce. 
In  Malynes*  Work  on  the  Lex  Mercatorla,  published  in  1622,  are  found  elabo- 
rate tables  setting  forth  the  values  in  English  money  of  the  moneys  of  a  large 
number  of  foreign  natlona  At  the  present  time  in  die  idtyof  New  York  alone 
dealings  in  foreign  moneys  amount  to  many  millions  yearly,  It  wiU  readily 
he  seen  to  what  extent  transactions  between  the  citizens  of  dilterent  countries 
would  be  hampered  if  the  title  to  foreign  money  were  subject  to  tbe  rules  gov- 
erning chattels.  The  money  <^anget  would  have  to  take  such  money  subject  to 
any  defect  of  title,  and  so  would  the  merchant  or  tourist  who  received  it 
from  the  money  changer.  There  is  not  in  any  treatise  or  decided  case  on  the 
law  merchant,  so  far  as  I  have  been  able  to  discover,  a  suggestion  that  any 
distinction  exists  In  respect  to  negotiability  between  domestic  and  foreign  mon-  / 
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oys.  It  is  highly  significant  as  reflectinjc  an  ancient  and  uninterrnpted  custom 
that  In  this  dty,  as  the  evidence  shows,  dealers  in  foreign  moneys  aikd  mer- 
chants who  accept  it  in  payment  for  goods  receive  It  from  a  stranger  as  readily 
as  from  a  known  customer  and  without  any  concern  as  to  the  title. 

Two  decisions,  mainly  relied  on  by  the  plaintiJJPs,  require  brief  notice.  One 
is  Chapman  v.  Cole,  12  Gray  (Mass.)  141,  71  Am.  Dec.  739.  The  action  was 
conversion  for  a  gold  coin,  known  and  current  in  California  as  "Moffatt's  Is- 
sue." The  plaintiff  Iiad  passed  the  coin  by  mistake  for  a  half  dollar  to  a 
person  who  passed  it  on  by  like  mistake  to  the  defendant.  The  court  held 
that  the  plaintiff  was  entitled  to  recover  because  the  gold  piece  was  not  money 
and  was  subject  to  the  rules  of  law  governing  chattels.  Evidently  this  coin 
was  nothing  more  than  a  piece  of  gold  coined  by  a  man  named  Moffatt.  It 
was  used  as  currency  in  a  certain  locality  because  the  people  had  confidence  in 
the  maker  and  accepted  his  name  as  a  certificate  of  the  quantity  and  quality 
of  the  metal.  It  was  not  issued  by  any  competent  governmental  authority. 
The  law  merchant,  with  all  its  solicitude  for  the  security  of  commercial 
transactions,  has  never  gone  so  far  as  to  extend  the  qualities  of  negotiability 
to  coins  manufactured  by  individuals.  A  bill  or  note  payable  In  ''Moffatt's 
Issue"  would  obviously  not  be  negotiable.  This  decision  therefore  does  not 
in  any  way  militate  against  the  views  herein  expressed. 

The  other  case  is  Moss  v.  Hancock  [1899]  2  Q.  B.  3.  wherein  it  was  held 
that  a  £5  gold  piece,  coin  of  the  realm,  that  had  been  stolen  and  sold  by  the 
thief  to  a  dealer  in  curiosities,  could  be  recovered  by  the  owner.  Apparently 
the  gold  piece  was  rare  and  of  more  than  its  nominal  value,  and  the  decision 
turned  upon  the  question  whether  tlie  defendant  had  received  the  coin  as 
money  or  currency  or  as  an  article  valuable  in  itself.  As  Judge  Darling  ex- 
pressed the  question,  "I  ask  myself  was  this  gold  piece  passed  on  its  character 
as  coin  of  currency,  or  was  it  rather  the  subject  of  a  sale  as  an  article  of  vir- 
•tu?*'  He  came  to  the  conclusion  that  It  was  **the  subject  of  a  sale  as  a  medal 
'  might  have  been  to  a  dealer  in  old  and  curious  things."  And  Judge  Channell 
thought  that  the  coin  had  been  "dealt  with  as  if  it  were  a  medal,  or  ancient 
coin,  or  other  curiosity."  The  decision  was  evidently  correct  in  principle,  as 
applied  either  to  domestic  or  foreign  moneys,  but  it  does  not  control  the 
present  case,  where  the  moneys  purchased  by  the  defendant  were  received  by 
him  simply  as  representative  of  the  values  expressed  thereon  and  in  their 
character  as  moneys  of  the  governments  which  issued  them. 

The  conclusion  that  the  defendant  obtained  good  title  to  these  moneys  is 
certainly  in  accordance  with  the  equities  of  the  case.  The  plaintiffs  intrusted 
these  moneys  to  their  manager,  gave  him  authority  to  remove  them  from  the 
premises  and  sell  them  wherever  the  best  price  could  be  obtained.  They 
maintained  no  supervision  over  him.  While  the  case  may  not  technically  be 
governed  by  the  principle  that  as  between  two  innocent  parties  the  loss  must 
fall  upon  the  one  whose  conduct  made  the  loss  possible,  it  certainly  comes 
within  the  spirit  of  that  rule-  Freudenheim  v.  Gutter,  201  N.  Y.  94,  94  N.  B. 
640;  Knox  v.  Eden  Musee  Co.,  148  N.  Y.  453,  42  N.  B.  968,  31  L.  B.  A-  779,  51 
Am.  St.  Rep.  700. 
Judgment  should  be  rendered  for  the  defendant 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN.  DOWLING, 
PAGE,  znd  SHEARN,  JJ. 

Maurice  I^on  and  Henry  W.  Harden,  both  of  New  York  City,  for 
appellants. 

Walter  S.  Newhouse'  and  Edgar  J.  Nathan,  both  of  New  York 
City,  for  respondent. 

PER  CURIAM.    Judgment  affirmed,  with  costs.    Order  filed. 
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(107  IfiUc  Bisp.  1)  ' 

BBlSFEIiD  ▼.  JAOOBB. 

(Snpreme  Court,  Appellate  Term,  First  Department    April  10,  1919.) 

1.  Fbauds,  Statotb  of  €=s»82 — Fobbion  Morkt^'^Monst." 

Contract  for  purobase  of  Russian  bank  notes  for  resale  held  within  the 
Statute  of  Frauds,  Personal  Property  Law,  §{  85, 156,  such  notes  not  being 
"money"  within  exception  to  statute. 

[ISd.  Note: — For  other  definitions^  «ee  Words  and  Phrases,  First  and 
Second  SerieSk  Money.] 

2.  EVIDKNOX    ^=»26 — JUDICIAI.    NOtlGl}— F0B1!X6N    MONST— RUBSXAN    GOVISIN* 

KENT, 

Judicial  notice  cannot  be  taken  that  Russian  bank  notes  are  backed  by 
a  responsible  government  since  the  issuing  government  is  now  deftinct  and 
the  United  States  at  present  has  no  relations  with  any  government  in 
Russia. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  David  ReisfelcJ  against  Henry  I.  Jacobs.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  February  term,  1919,  before  LEHMAN.  WEEKS,  and 
FINCH,  JJ. 

Herman  S.  Ziegel,  of  New  York  City,  for  appellant. 
Gardenhire  &  Schlesinger,  of  New  York  City  (Louis  Bennet  David- 
son, of  New  York  City,  of  counsel),  for  respondent. 

FINCH,  J.  The  complaint  alleges  that  an  agreement  was  made  be- 
tween the  plaintiff  and  the  defendant  whereby  the  defendant  should 
sell  and  deliver  to  the  plaintiff  at  the  city  of  New  York;  on  or  before  the 
11th  day  of  November,  1918,  4,000  rubles  in  SOO-ruble  denominations, 
at  $21  per  hundred,  and  that  the  plaintiff  should  pay  the  defendant 
the  said  sum  of  $21  per  hundred  upon  delivery,  amounting  to  $840. 
It  is  further  alleged  in  the  complaint  that  the  said  rubles  were  bought 
for  resale  by  the  plaintiff,  and  that  the  defendant  had  due  notice  there- 
of, and  that  by  reason  of  the  defendant's  failure  to  deliver  said  rubles 
the  plaintiff  was  compelled  to  buy  said  rubles  in  the  open  market  at 
the  lowest  price  at  which  he  could,  to  wit  $24.60  per  hundred,  amount- 
ing to  $984,  and  that  the  plaintiff  suffered  as  damages  the  difference 
between  the  market  price,  at  which  he  purchased  the  rubles  and  the 
contract  price.  The  answer  contains  a  general  denial,  and  for  a  sep- 
arate and  distinct  defense  alleges  the  statute  of  frauds. 

[1,  2]  As  to  whether  or  not  there  was  a  sale  presented  a  question  of 
fact  which  the  cotirt  below  has  found  in  favor  of  the  plaintiff,  and  the 
verdict  is  not  against  the  weight  of  evidence.  The  court  below  has 
held  that  the  statute  of  frauds  applies,  and  this  presents  the  only  ques- 
tion for  the  consideration  of  this  court.  The  statute  of  frauds  pro- 
vides :  "A  contract  to  sell  or  a  sale  of  any  goods  or  choses  in  action. 
*  ♦  *  "  Section  85,  Personal  Property  Law,  chapter  45,  Laws  1909 
(Consol.  Laws,  c.  41).  Section  156  of  the  Personal  Property  Law  de- 
fines "goods"  as  follows :    "  'Goods'  includes  all  chattels  personal  oth- 

4tS9For  ottitr  cams  see  same  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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er  than  things  in  action  and  money."  As  noted,  the  aomplaint  afle^ges 
that  the  rubles  were  bought  for  resale,  and  hence  they  were  treated  as 
a  commodity  and  not  as  money.  Our  courts  have  held  that  even  do- 
mestic money,  when  dealt  in  as  a  commodity  and  treated  as  an  object 
of  barter  and  sale,  was  not  within  the  statute  of  frauds.  Peabody  r. 
Speyers,  56  N.  Y.  230,  234;  Fowler  v.  N.  Y.  Gold  Exchange  Bank, 
67  N.  Y.  138,  146.  While  the  statute  of  frauds  has  been  amended 
since  the  decision  of  these  cases  so  as  to  specifically  except  "money," 
yet  it  would  seem  that  in  order  to  come  within  the  exception  of  the 
statute  the  article  must  be  money  as  such,  and  that  the  meaning  and 
authority  of- these  cases  is  as  applicable  now  as  before  the  amendment 
of  the  statute.  There  also  appears  an  additional  reason  for  holding 
the  statute  of  frauds  applicable.  As  noted,  choses  in  action  are  ex- 
pressly placed  within  the  provisions  of  the  statute.  Upon  this  record 
there  is  no  evidence  presented  showing  that  these  bank  notes  were 
other  than  choses  in  action.  The  word  '*money"  may  be  used  in  a  strict 
sense  as  denoting  only  "legal  tender  in  payment  of  a  debt,"  (Legal 
Tender  Cases,  110  U.  S.  421,  4  Sup.  Ct.  122,  28 -L.  Ed.  204),'  or  it  may 
be  used  broadly  to  denote  any  token  of  value  customarily  passing  from 
hand  to  hand.  In  the  latter  sense  the  word  might  be  used  to  include 
foreign  coin  and  foreign  bank  notes  if  they  were  so  used  in  this  coun- 
try. In  the  case  at  bar  it  is  undisputed  that  by  rubles  was  meant  bank 
notes  of  the  Imperial  Russian  Bank.  On  their  face  appears  the  state- 
ment that  they  are  Imperial  credit  notes  secured  by  all  the  property  of 
the  empire  on  equal  basis  with  gold  coin,  but  there  is  no  evidence  in 
the  record  supporting  these  statements,  or  that  such  notes  pass  in  this 
country  in  any  wise  as  money.  Also,  upon  this  record,  before  these 
notes  could  be  considered  as  money  in  any  sense,  this  court  would  have 
to  take  judicial  notice  that  they  were  issued  under  the  authority  of  and 
backed  by  the  credit  of  a  responsible  government.  In  view  of  the  fact 
jthat  these  notes  were  issued  by  a  government  now  defunct,  and  that 
the  United  States  at  present  has  no  relations  with  any  government  in 
Russia,  the  court  cannot  take  judicial  notice  that  these  notes  are  back- 
ed by  the  credit  of  a  responsible  government,  or  that  they  even  pass 
current  anywhere  as  money.  The  plaintiff  relies  upon  the  case  of 
Brown  v.  Perera,  176  N.  Y.  Supp.  215,  opinion  of  Hon.  David  Leven; 
tritt,  affirmed  without  opinion  by  the  Appellate  Division,  182  App.  Div, 
922,  169  Ni  Y.  Supp.  1086,  but  the  illuminating  opinion  in  that  case 
concerns,  the  question  whether  money  issued  under  the  authority  of  a 
responsible  government  and  used  generally  for  the  purpose  of  conven- 
ient transaction  is  negotiable,  and  this  has  no  application  to  the  question 
presented  in  the  case  at  bar. 

It  follows  that  the  judgment  should  be  affirmed,  with  $25  costs. 

All  concur. 
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In  re  COHN  et  al. 

In  re  OOHN'B  WIIXi. 

(Supreme  Gotirt;  Appellate  Division,  First  Department    May  2,  1019.) 

1.  Gifts  <s>22— Inikk  Vnros^^-SYHBoucAL  Dklivsbt. 

4  Where  donor  deliyered  to  his  wife  on  het  birtbday  a  paper  reciting, 

"I  give  this  day  to  my  wife,"  as  a  present  for  her  birthday,  500  shares  of 
stock,  held,  there  was  a  valid  gift  of  certificates  of  stock,  though  deliv- 
ery was  accompanied  by  donor's  statement  that  he  would  give  stock  when 
he  got  posseBsion;  d^very  ot  the  paper  constituting  a  flymbolical  de- 
livery. 

2L  Gifts  «3»ld(l)^-lNnn  Vivoa-^AoruAJL  Dbzjvbby. 

The  rule  requiring  actual  delivery  la  not  inflexible,  since  the  delivery 
may  be  symbolical. 

3.  £bXCX7T0BS   AJVD   ADMlNISTaATORS    ^=d5l4— BFFBCT   OF   FAILtJBB    TO    ASSEBT 
OlAIX  on  IirrSKIfEDlATS  ACCOUKTINO. 

That  claim  of  widow,  executrix  and  trustee  under  huaband'ef  will,  to 
portion  of  stodL  given  to  her  by  deceased  during  his  lifetime,  was  kept 
out  of  intermediate  accountings  made  on  applications  for  resignation  of 
executors,  did  not  conclude  her  from  asserting  her  claim  in  later  ac- 
counting. 

Page  and  Dowlhig,  JJ.,  dissenting. 

Appeal  from  Surro^te's  Court,  New  York  County. 

In  the  matter  of  tne  judicial  settlement  of  the  accoimt  of  Sara 
Cohn  and  another,  as  executrix  of  and  trustees  under  the  last  will  and 
testament  of  Leopold  Cohn,  deceased.  From  a  decree  judicially  set- 
tling the  accounts  of  the  executrix  and  trustees,  Herbert  Cohn  and 
another  appeal.    Affirmed. 

*    Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ, 

Abraham  Stem,  of  New  York  City,  for  appellants. 

Samuel  Hoff,  of  New  York  City,  for  respondents  executrix  and 
trustees. 

Leslie  J.  Tompkins,  of  New  York  City,  for  respondent  special 
guardian. 

SHEARN,  J.  This  appeal  involves  the  validity  of  a  gift  of  cer- 
tificates of  stock,  effected  by  the  execution  and  delivery  of  an  instru- 
ment of  gift,  usiaccompanied  by  actual  delivery  of  the  certificates.  On 
September  20,  1911,  the  decedent,  Leopold  Cohn,  a  resident  of  the 
city  of  New  York,  but  then  temporarily  residing  with  his  family  at 
West  End,  N.  J.,  wrote  out  and  delivered  to  his  wife,  in  the  presence 
of  his  entire  family,  on  his  wife's  birthday,  the  following  paper: 

"West  End,  N.  J.,  Sept  320,  1911. 

"I  glTe  this  day  to  my  wife,  Sara  K.  Gobn,  as  a  present  for  bw  (46th) 
forty-slxtli  birthday  (500)  five  hundred  shares  of  American  Sumatra  Tobacco 
Company  common  stock.  Leopold  Cohn.'* 

The  donor  died  six  days  after  the  delivery  of  this  instrument.  At 
the  time  of  the  gift,  the  donor  was  the  owner  of  7,213  shares  of  the 

#B»For  otlier  cases  s«e  wiq»  topic  A  KB7-NUMBSR  In  all  Key-Numbered  Dlseets  ft  Indexes 
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common  stock  of  the  American  Sumatra  Tobacco  Company,  but  the 
stock  was  in  the  name  and  possession  of  his  firm  of  A.  Cohn  &  Co. 
and  deposited  in  a  safe  deposit  box  in  the  city  of  New  York,  which 
was  in  the  name  of  and  belonged  to  the  firm.  This  firm  consisted 
of  the  donor,  his  brother,  Abraham,  and  his  nephew,  Leonard  A.  Cohn 
and  was  dissolved  by  the  death  of  Abraham  Cohn  on  August  30,  1911. 
Prior  to  tftat  time,  the  firm  had  18,033  shares  of  the  Sumatra  stock,- 
in  certificates  of  100  shares  each,  standing  in  the  firm  name.  On 
December  20,  1910,  the  stock  had  been  charged  off  on  the  books  and 
was  not  an  asset  of  the  firm  after  that  time.  The  testator  was  en- 
titled to  40  per  cent.,  or  7,213  shares,  of  the  stock  held  in  the  firm 
name,  but  there  had  never  been  an  actual  delivery  of  the  certificates' 
by  the  firm  to  the  donor  in  his  lifetime.  Just  prior  to  his  death  the 
donor  had  agreed  to  enter  into  a  new  partnership,  and  he  was  to  con- 
tribute some  of  the  shares  to  a  new  firm  as  an  asset.j  On  September 
22,  1911,  two  days  after  the  delivery  of  the  instrument  of  gift,  the 
donor  directed  his  counsel  to  hurry  the  new  partnership  a^^ement, 
because  he  wished  to  get  the  Sumatra  stock  belonging  to  him,  which 
was  to  be  delivered  when  the  new  partnership  agreement  was  signed, 
which  matter  was  to  be  closed  on  September  26,  1911,  the  day  the 
donor  died.  The  execution  and  delivery  of  the  instrument  of  gift  was 
established  by  the  testimony  of  the  two  daughters  of  the  donor,  who 
were  present  at  the  time  of  its  delivery,  and  their  testimony  is  to  the 
effect  that  their  father  handed  the  paper  to  the  mother,  in  the  pres- 
ence of  the  whole  family,  and  said  he  gave  it  to  her  as  a  birthday 
present;  that  he  had  not  possession  oi  the  stock,  but  as  soon  as  he 
got  it  he  would  give  it  to  her. 

[1]  Some  stress  is  laid  by  the  appellants  upon  the  testimony  that 
the  donor  "said  that  he  could  not  give  her  the  stock,  because  it  was 
in  the  company,  but  as  soon  as  he  could  get  it  he  would  give  it  to 
her,"  which  it  is  claimed  evidences  an  intent  to  make  a  gift  in  the 
future,  instead  of  a  present  gift.  This  contention  is  completely  over- 
borne by  the  wording  of  the  instrument  itself,  which  reads,  "I  give 
this  day;"  also  by  the  plain  intention  of  the  donor  to  make  a  birth- 
day gift  to  his  wife,  the  birthday  being  the  day  on  which  the  instru- 
ment of  gift  was  executed  and  delivered.  When  the  donor  explained 
that  he  could  not  "give"  her  the  stock  that  day,  "because  it  was  in 
the  company,"  and  said  that  "as  soon  as  he  could  get  it  he  would  giv^ 
it  to  her,"  it  is  quite  obvious  that  he  meant  that  he  could  not  deliver 
the  stock  that  day,  but  would  as  soon  as  he  could  get  it. 

There  being  no  rights  of  creditors  involved,  no  suggestion  of  fraud, 
the  intention  to  make  the  birthday  gift  being  conclusively  established, 
the  gift  being  evidenced  by  an  instrument  of  gift  executed  and  de- 
livered to  the  donee  on  her  birthday,  and  ever  since  retained  by  her, 
and  the  circumstances  surrounding  the  making  of  the  gift  affording 
a  reasonable  and  satisfactory  excuse  for  not  making  actual  delivery  of 
the  certificates  at  the  time  the  gift  was  made,  there  was  in  my  opin- 
ion a  valid  and  effectual  gift  of  the  certificates  mentioned  in  the  in- 
strument of  gift. 

There  is  no  doubt  that  it  had  been  held  in  a  long  line  of  cases  in 
this  state  that  delivery  of  the  thing  given  is,  as  a  general  rule,  one 
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of  the  essential  elements  to  constitute  a  vaUd  gift.  Beaver  v.  Beaver, 
117  N.  Y.  421,  22  N.  E.  940,  6  L.  R.  A.  403,  15  Am.  ,St.  Rep.  531 ; 
Young  V.  Young,  80  N.  Y.  422,  36  Am.  Rep.  634.  But  it  is  equally 
true  that  the  rule  requiring  actual  delivery  is  not  inflexible.  Matter 
of  Van  Alstyne,  207  N.  Y.  298,  100  N.  E.  802;  McGavic  v.  Cossum, 
72  App.  Div.  35,  76  N.  Y.  Supp.  305;  Matter  of  Mills,  172  App.  Div, 
530,  158  N.  Y.  Supp.  1100,  affirmed  219  N.  Y.  642,  .114  N.  E.  1072. 
In  Beaver  v.  Beaver,  supra,  it  was  said  that  the  dehvery  may  be  sym- 
bolical, as  where  the  donor  gives  to  the  donee  a  symbol  which  repre- 
sents possession.  It  was  held  in  McGavic  v.  Cossum,  supra,  where  an 
instnunent  of  gift  of  bonds  was  delivered,  that  actual  delivery  of  the 
bonds  was  excused  where  the  only  reason  for  not  making  delivery  was 
the  feeble  condition  of  the  donor  and  the  fact  that  the  bonds  were 
in  the  custody  of  a  bank  in  a  nearby  city.  It  was  said  in  Matter  of 
Van  Alstyne: 

"Hie  delivery  necessary  to  consummate  a  gift  must  be  as  perfect  as  tHe 
nature  of  the  property  and  tbe  circumstances  and  surroundings  of  the  par- 
ties will  reasonably  permit.  •  •  *  It  Is  true  that  the  old  rule  requiring 
an  actual  deUvery  of  the  thing  given  has  been  very  largely  relaxed,  but  a 
symbolical  deUvery  Is  suflSclent  only  when  the  conditions  are  so  adverse  to 
actual  delivery  as  to  make  a  symbolical  delivery  as  nearly  perfect  and  com- 
plete as  the  circumstances  will  allow.*^ 

As  the  rule  requiring  delivery  is  clearly  subject  to  exceptions,  in 
order  to  apply  it  correctly  in  varying  circumstances  resort  should  be 
had  to  the  reason  for  the  rule.  Under  the  civil  law  delivery  was  not; 
requisite  to  a  valid  gift,  but  it  was  made  a  requisite  by  the  common 
law  as  a  matter  of  public  policy,  to  prevent  mistake  and  imposition* 
Noble  V.  Smith,  2  Johns.  52,  56,  3  Am.  Dec.  399;  Brinckerhoff  v. 
Lawrence,  2  Sandf.  Ch.  400,  406.  The  necessity  of  delivery  where 
gifts  resting  in  parol  are  asserted  against  the  estates  of  decedents  is 
obvious;  but  it  is  equally  plain  that  there  is  no  such  impelling  ne- 
cessity when  the  gift  is  established  by  the  execution  and  delivery  of 
an  instrument  of  gift.  An  examination  of  a  large  number  of  cases  in 
this  state  discloses  the  significant  facts  that  (1)  in  every  case  where 
the  gift  was  not  sustained,  the  gift  rested  upon  parol  evidence ;  and 
(2)  in  every  case  of  a  gift  evidenced  by  the  delivery  of  an  instru- 
ment of  gift,  the  giftbhas  been  sustained.  In  the  former  category  are 
included  the  cases  of  Beaver  v.  Beaver^  supra ;  Matter  of  Van  Alstyne, 
supra;  Jackson  v.  23d  Street  Railway  Co.,  88  N.  Y.  521;  Young  v. 
Young,  supra;  Matter  of  Crawford,  113  N.  Y.  560,  21  N.  E.  692,  S 
L.  R.  A.  71 ;  Curry  v.  Powers,  70  N.  Y.  212,  26  Am.  Rep.  577;  Gan- 
non V.  McGuire,  160  N.  Y.  476,  55  N.  E.  7,  73  Am.  St.  Rep.  694; 
Champney  v.  Blanchard,  39  N.  Y.  111.  In  the  latter  category  are 
included  Hunter  v.  Hunter,  19  Barb.  631 ;  Matson  v.  Abbey,  70  Hun, 
475,  24  N.  Y.  Supp.  284,  affirmed  as  to  the  gift,  141  N.  Y.  179,  36 
N.  E.  11;  McGavic  v.  Cossum,  supra;  Matter  of  Mills,  supra. 

In  Young  v.  Young,  supra,  there  was  a  writing,  but  it  was  not  an 
instrument  of  gift;  it  was  a  mere  declaration  of  the  donor  that  the 
bonds  were  the  property  of  the  donee  and  expressly  reserving  an  in- 
terest in  the  donor.  While  the  court  said  in  Ridden  v.  Thrall,  125  N. 
Y.  572,  26  K  E.  627.  11  L.  R.  A.  684,  21  Am.  St.  Rep.  758,  in  sus- 
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taining  a  gift  causa  mortis,  where  there  was  both  a  writing  and  de- 
Kvery,  that  the  writing  alone  was  not  sufficient,  it  is  to  be  noted  that 
the  written  instrument  was  not  delivered  to  the  donee.  It  is  inter- 
esting to  note  that  in  Matson  v.  Abbey,  supra,  sustaining  a  gift  evi- 
denced by  an  instrument  of  assignment  without  delivery  of  the  prop- 
erty assigned,  the  court  quotes  with  approval  the  statement  of  the 
English  law  in  Irons  v.  Smallpiece,  2  Bam.  &  Aid.  551,  552,  made 
by  Abbott,  C.  J. : 

"I  am  of  opinion  that  by  the  law  of  England,  In  order  to  transfer  property 
by  gift,  there  must  eltber  be  a  deed  or  instrument  of  gift,  or  tbere  must  be 
an  actual  deUvery  of  the  thing  to  the  donee." 

Based  upon  decisions  in  numerous  other  jurisdictions,  it  is  stated 
in20Cyc.  1197,  that: 

•*The  general  rule  is  that  a  gift  of  property  evidenced  by  a  written  instru- 
ment executed  by  the  donor  is  valid  without  a  manual  deUvery  of  the 
property." 

I  am  inclined  to  think  that  this  is  a  broader  statement  than  the  New 
York  cases  would  justify,  especially  in  view  of  Matter  of  Van  Alstync, 
supra,  for  it  does  not  assume  a  delivery  of  the  instrument  of  gift. 
But  in  view  of  the  decision  of  this  court  in  McGavic  v.  Cossum,  supra, 
it  seems  to  me  beyond  serious  question  that  the  delivery  of  the  in- 
strument of  gift  in  the  instant  case  constituted  a  good  symbolical  de- 
livery. In  the  McGavic  Case  a  woman  owning  bonds  which  had  been 
deposited  by  her  in  a  bank  for  safe-keeping  during  an  illness  from 
which  she  died  three  weeks  later  gave  to  her  niece  the  original  mem- 
orandum of  the  purchase  of  the  bonds  indorsed  with  the  following 
statement : 

''Poughkeepsie,  November  23»  VdOl. 

"1  have  this  day  giv^  my  niece,  Faxmie  H.  McGavic,  bond  2000  Beg.  4  per 
cent  DeUa  C.  Koblnson." 

Mr.  Justice  McLaughlin  said: 

''We  are  of  the  opinion  that  the  plaintiff  was  entitled  to  the  bonds;  that 
what  was  done  constituted  a  good  gift  Inter  vivos.  Actnal  delivery,  by  rea- 
son of  the  illness  of  the  owner  of  the  bonds  and  their  possession  at  that  time 
by  the  bank,  was  physically  impossible ;  but  there  was  present,  as  evidenced 
by  the  writing  of  the  deceased,  not  only  the  Inteqllon  to  then  give,  but 
also  the  intention  to  then  deUver  the  thing  given.  The  owner  did  all  she 
could  do  in  this  respect  It  was  a  good  constructive  or  symbolical  delivery, 
and  this,  under  the  circumstances,  was  sufficient  to  vest  good  title  in  the 
plaintiff.    14  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  1021,  and  cases  dted." 

[2]  In  the  instant  case,  on  the  day  the  gift  was  made  at  West  End, 
N.  J.,  the  certificates  of  stock  were  in  a  safe  deposit  box  in  New  York 
City.  Furthermore,  there  were  the  complications  atove  referred  to, 
in  the  partnership  relations  and  in  the  fact  that  the  certificates  were 
in  the  partnership  strong  box,  made  out  in  the  name  of  the  firm. 
These  were  circumstances  and  surroundings  tending  to  excuse  man- 
ual delivery  and  to  make  a  symbolical  delivery  effective.  In  addition, 
as  was  said  by  Justice  McLaughlin  in  the  McGavic  Case: 

**There  was  present,  as  evidenced  by  the  writing  of  the  deceased,  not  only 
the  intention  to  then  give,  but  also  the  intention  to  then  deliver  the  thing 
given.    •    •    •    It  was  a  good  constructive  or  symbolical  delivery.*' 
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The  instrument  of  gift  was  a  symbol  which  represented  the  donee's 
right  of  possession.  It  was  no  more  revocable  than  an  assignment. 
A  gift  has  been  judicially  defined  as  a  voluntary  transfer  of  |M-operty 
by  one  to  another,  without  any  consideration  or  compensation  there- 
for. Gray  v.  Barton,  55  N.  Y.  68,  14  Am.  Rep.  181.  A  voluntary 
transfer  or  as^jnmcnt  unaccompanied  by  manual  delivery  was  up- 
held, as  we  have  seen,  in  Matson  v.  Abbey,  supra.  It  must  therefore 
have  been  held  irrevocable.  There  is  no  apparent  reason  why  a  gift 
evidenced  by  an  instrument  of  gift  duly  delivered  is  any  more  re- 
vocable than  an  assignment  without  consideration.  Both  strip  the 
donor  of  dominion  over  the  subject  of  the  gift  and  place  in  the  hands 
of  the  donee  evidence  of  right  to  possession. 

Therefore,  applying  the  rule  of  delivery  in  the  light  of  the  reason 
which  gave  birth  to  it,  and  finding  here  no  possibility  of  fraud  or  im- 
position, and  no  doubt  whatever  concerning  the  intention  of  the  donor, 
and  finding  full  support  in  the  precedent  of  McGavic  v.  Cossum,  su- 
pra, it  is  my  opinion  that  there  was  a  good  constructive  or  symbolical 
delivery,  consisting  of  the  delivery  of  the  instnmoent  of  gift,  and  that 
the  gift  should  be  sustained. 

[*]  The  claim  of  the  widow  to  the  500  shares  of  Sumatra  stock  is 
further  resisted  by  the  appellant  on  the  ground  that  in  two  intemae- 
diate  accountings  of  the  widow  as  executrix,  and,  with  another,  as 
trustees,  under  her  husband's  will,  both  of  which  accountings  were 
made  on  applications  for  resignations  by  executory,  the  widow's  claim 
was  not  in  any  way  referred  to,  but  was  purposely  kept  out  of  the 
accounting,  by  advice  of  counsel.  We  are  all  of  the  opinion  that 
these  intermediate  accountings  and  the  decrees  entered  thereupon  did 
not  conclude  the  claimant  from  asserting  her  claim  in  this  proceed- 
ing. There  was  a  good  reason  for  withholding  the  claim,  and  the 
only  result  of  so  doing  has  been  to  enhance  enormously  the  value  of 
the  estate.  The  widow  promptly  made  her  claim  to  the  other  execu- 
tors. Its  validity  could  only  be  determined  on  a  settlement  of  the 
accounts.  The  two  intermediate  accotmtings  were  merely  for  the  pur- 
pose of  allowing  executors  to  resign.  Tl^  question  of  the  widow's 
claim  was  not  necessary  to  the  determination  there  involved.  Tlj^e 
only  effect  of  these  accountings  on  tliis  claim  was  to  set  the  statute 
of  limitations  running,  for  the  executor  must  present  his  claim  within 
^six  years  from  the  first  accounting.  Code  Civ.  Proc.  §  2679.  While 
these  intermediate  accounts  showed  the  entire  ?,213  shares,  or  the  pro- 
ceeds thereof,  as  a  part  of  the  principal  of  the  trust,  the  claimant  was 
the  recipient  of  the  Income  therefrom,  and  no  rights  accrued  to  any 
one  else,  nor  did  any  one  change  his  position  in  reliance  upon  the 
statement  of  that  fact  in  the  accountings. 

•  The  decree  of  the  surrogate  should  be  affirmed,  with  costs  and  dis- 
bursements to  the  respondents  executrix  and  trustees,  and  disburse- 
ments of  the  special  guardian,  respondent.    Order  filed. 


CLARKE,  P.  J,,  and  SMITH,  J.,  concur. 

PAGE,  J.  (dissenting).    In  my  opinion  there  was  not  a  valid 
inter  vivos  of  the  500  shares  of  stock  of  the  American  Sumatra 
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bacco  Company  by  the  testator  to  Sara  K.  Cohn.  In  order  to  arrive 
at  a  clear  understanding  of  the  transaction,  it  is  essential  that  we 
should  bear  in  mind  the  situation  of  the  parties,  the  conditions  under 
which  the  stock  was  held,  and  the  actions  of  the  testator  with  refer- 
ence thereto,  before  and  after  the  delivery  of  the  paper  to  his  wife  on 
September  20,  1911.  A  brief  resume  of  the  material  facts,  is  as  fol- 
lows: 

The  stock  stood  on  the  books  of  the  American  Sumatra  Tobacco 
Company  in  the  name  of  the  copartnership  of  A.  Cohn  &  Co.,  and 
until  December  28,  1910,  was  an  asset  of  the  corporation.  On  that 
date  the  stock  was  allotted  to  the  copartners  as  their  individual  prop- 
erty; that  is,  the  proportion  to  which  each  partner  was  entitled  was 
charged  against  his  contribution  to  the  capital  account,  and  proper  en- 
tries made  transferring  the  stock  from  the  capital  account  of  the  firm 
to  the  credit  of  the  individual  members.  Thus  Abraham  Cohn  was 
credited  with  9,466  shares,  the  testator  with  7,213  shares,  and  Leon- 
ard J.  Cohn  with  1,352  shares.  The  shares  were  not  physically  de- 
livered nor  transferred  on  the  books  of  the  corporation,  but  remained 
in  the  safe  deposit  box  in  the  city  of  New  York  in  the  firm  name. 
Any  one  of  the  partners  however,  at  any  time,  could  have  taken  his 
proportion  of  the  stock,  which  was  in  certificates  of  $100  each,  and 
caused  the  same  to  be  transferred  to  himself,  individually;  but  by 
reason  of  the  desire  to  control  the  election  of  directors,  from  whidi 
they  obtained  a  business  advantage,  they  allowed  the  stock  to  remain 
in  the  firm  name.  Abraham  Cohn  died  in  August,  1911,  and  the  two 
surviving  partners  began  liquidation  of  the  firm's  business.  Negotia- 
tions were  opened  for  the  organization  of  a  copartnership,  consisting 
of  the  testator,  Leonard  J.  Cohn,  and  one  Lichtenstein.  The  testator 
agreed  to  contribute  some  of  this  stock  as  an  asset  to  the  new  co- 
partnership, and,  as  it  required  7,000  shares  to  secure  the  election  of 
a  director,  the  testator's  holdings  were  to  be  kept  intact,  so  that  the 
new  copartnership  should  have  the  benefit  thereof. 

The  testator  died  suddenly  on  the  26th  day  of  September,  1911,  the 
day  upon  which  the  articles  of  copartnership  were  to  have  been  signed. 
Prior  to  that  time  the  testator  had  been  in  good  physical  condition  and 
was  attending  to  the  business  of  liquidating  the  affairs  of  the  old  firniL 
and  the  organization  of  the  new  copartnership  at  his  place  of  busi- 
ness in  New  York  City.  When  the  paper  was  delivered  to  his  wif^ 
the  daughters  testified  that  the  testator  said : 

"That  he  could  not  give  her  the  stock  because  It  was  In  the  company,  but 
as  soon  as  he  could  get  It  he  would  give  It  to  her,"  • 

From  the  foregoing  fact,  I  am  of  opinion  that  the  attempted  gift 
was  invalid.  There  was  no  delivery  of  the  stock,  either  actual  or  con- 
structive. The  testator  still  retained  dominion  and  control  over  it,  for 
use  in  the  business  of  the  new  copartnership. 

The  rules  by  which  the  validity  of  gifts  inter  vivos  must  be  tested 
are  thus  stated  in  Beaver  v.  Beaver,  117  N.  Y.  421;  428,  22  N.  E.  940,  - 
941  (6  L.  R.  A.  403,  15  Am.  St.  Rep.  531),  cited  with  approval  in 
Matter  of  Van  Alstyne,  207  N.  Y.  298,  306,  100  N.  E.  802,  804: 
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"The  el^meots  necessary  to  cdnstitute  a  valid  gift  are  well  tinder«tood  and 
are  not  the  sntiject  of  dispute.  There  must  be  on  the  part  of  the  donor  an 
intent  to  glye,  and  a  d^llvety  of  the  thing  given,  to  or  for  the  donee,  in  pur- 
suance of  such  Intent,  and  on  the  part  of  the  dcmee  acceptance.  The  sub- 
ject of  the  gift  may  be  chattels,  choses  in  action,  or  any  form  of  personal 
property,  and  what  constitutes  delivery  may  depend  on  the  nature  and  situa* 
tion  of  the  thing  given.  The  delivery  paay  be  symbolical  or  actual ;  that  is,  by 
actually  transferring  the  manual  custody  of  the  chattel  to  the  donee,  or  giv- 
ing to  him  the  symbol  which  represents  possession.  •  •  •  But  the  de- 
livery by  the  donor,  either  actual  or  constructive,  operating  to  divest  the 
donor  of  possession  of  and  dominion  over  the  thing,  is  a  constant,  and  es- 
sential factor  in  every  transaction  which  takes  effect  as  a  completed  gift. 
♦  *  ♦  The  intention  to  give  Is  often  established  by  most  satisfactory 
evidence,  although  the  gift  fails.  Instruments  may  be  ever  so  formally 
executed  by  the  donor,  purporting  to  transfer  title  to  the  donee,  or  there 
may  be  the  most  explicit  declaration  of  Intention  to  give,  or  of  an  actual 
present  gift,  yet  unless  there  is  delivery  the  Intention  is  defeated.  Several 
cases  of  this  kind  have  been  recently  considered  by  this  court.  Young  r. 
Young,  80  N.  Y.  438  [86  Am.  Rep.  684] ;  Jackson  v.  Twenty-Third  St  Ry.  Co., 
88  N.  Y.  520;  In  re  Crawford,  113  N.  Y.  560  [21  N.  B.  692,  5  L.  R.  A.  71]." 

In  the  present  case,  the  writing,  taken  alone,  would  seem  to  show 
the  intention  of  the  donor  to  make  an  actual  present  g^ft,  for  he 
says,  "I  give  this  day  to  my  wife."  Yet  the  delivery  of  the  writing 
was  accompanied  by  the  statement  "that  he  could  not  give  her  the 
stock,  because  it  was  in  the  company,  but  as  soon  as  he  could  get  it 
he  would  give  it."  There  is,  therefore,  a  clearly  expressed  intention 
to  give  at  a  future  day,  and  the  acts  of  the  testator  showed  an  inten- 
tion to  retain  the  dominion  and  control  of  the  stock,  meanwhile,  in 
himself. 

A  gift  inter  vivos  has  no  reference  to  the  future,  while  a  gift  causa 
mortis  has  reference  to  a  condition  subsequent.  The  latter,  before  the 
happening  of  the  condition,  is  revocable,  while  the  former  is  irrevoca- 
ble. Some  confusion  has  arisen  in  the  cases  from  a  failure  to  recog- 
nize this  distinction  between  these  two  forms  of  gift.  A  gift  is  a 
voluntary  transaction,  without  consideration.  Until  the  donor  has 
divested  himself  absolutely  and  irrevocably  of  the  title,  dominion,  and 
control  of  the  subject  of  the  gift,  he  has  the  power  to  revoke,  and  a 
court  of  equity  will  not  compel  him  to  complete  his  gift.  Curry  v. 
Powers,  70  N.  Y.  212,  26  Am.  Rep.  577;  Lehr  v.  Jones,  74  App.  Div. 
54,  77  N.  Y.  Supp.  213.  When  a  chose  in  action  has  been  delivered 
to  a  purchaser  in  good  faith  and  for  a  valuable  consideration,  he  ac- 
quires a  good  title  in  equity,  although  no  assignment  has  been  made, 
and  a  court  of  equity  will  compel  the  transfer  of  the  legal  title.  There 
is  no  such  right  in  the  donee  of  an  incomplete  gift.  He  has  paid 
nothing  for  it,  and  as  long  as  the  donor  retains  the  title,  dominion,  or 
possession  of  the  subject  of  the  proposed  gift,  the  donee  has  no  stand- 
ing in  any  court  to  enforce  the  gift.    Johnson  v.  Spies,  5  Hun,  468, 

The  respondent  claims,  however,  that  the  delivery  of  this  paper 
writing  was  a  constructive  delivery  of  the  stock,  and  argues  that  the 
a^ove  rules  only  apply  to  gifts  inter  vivos  where  the  evidence  of  the 
gifts  rests  in  parol,  and  that,  where  there  is  a  writing  which  evidences 
tfie  donor's  intention,  the  courts  will  give  effect  to  the  delivery  of  the 
writing  as  a  constructive  delivery  of  the  subject  of  the  gift.  This, 
however,  in  my  opinion,  is  not  the  law.    The  writing  must  be  such 
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as  to  transfer  the  right  of  possession.  There  may  be  a  symbolic  de- 
livery, or  there  made  be  a  constructive  delivery;  but,  whether  it  be 
symbolic  or  constructive,  it  must  be  such  a  delivery  as  divests  the 
donor  with  title,  dominion,  and  rig^t  of  possession,  and  it  must  be  the 
best  delivery  that  can  be  made  undfer  the  circumstances  of  the  case, 
having  due  regard  to  the  character  of  the  property. 

The  respondent  relies  upon  two  cases  decided  by  this  court:  Mc- 
Gavic  v.  Cossum,  72  App.  Div.  35,  76  N.  Y.  Supp*  305 ;  Matter  of 
Mills,  172  App.  Div.  530,  158  N.  Y.  Supp.  1100,  affirmed  219  N.  Y. 
642*  114  N.  E.  1072.  In  the  first  case  the  subject  of  the  gift  was 
two  $1,000  United  States  government  bonds  known  as  "4  per  cent, 
registered."  These  bonds  were  in  the  custody,  for  safe-keeping  of  the 
bank  in  Peekskill,  N.  Y.,  through  whom  she  purchased  them.  She, 
being  seriously  ill  iat  her  residence,  gave  to  the  plaintiff  the  original 
memorandum  of  purchase  of  the  bonds  delivered  to  her  by  the  bank, 
across  the  back  of  which  she  indorsed  the  following: 

'Touglikeepsie,  J^ovember  23,  1901. 

"I  have  tliis  day  givea  my  niece,  Fannie  H.  McGavic,  bond  2000  Reg.  4 
per  cent" 

— ^and  signed  her  name.  The  donor  died  shortly  thereafter  and  it  was 
held  that: 

"Actual  delivery,  by  reason  of  the  Illness  of  the  owner  of  the  bonds,  and 
their  possession  at  that  time  by  the  bank,  wae  physically  impossible;  but 
there  was  present,  aa  evidenced  by  the  writing,  not  only  the  IntentiOB  to  then 
give,  but  also  the  Intention  to  then  deliver  the  thing  given.  The  owner  did 
all  she  eould  do  in  this  respect  It  was  a  good  constructive  or  symbolical 
delivery,  and  this  under  the  circumstances  was  sufficient  to  vest  good  title 
in  the  plaintiff." 

In  the  instant  case  there  was  no  ph3rsical  or  other  impossibility  to 
the  actual  delivery  of  the  stock ;  it  stood  in  the  name  of  the  company, 
but  the  stock  to  the  extent  of  7,213  shares  was  the  property  of  the 
testator,  and  it  had  been  so  held  merely  as  a  matter  of  business  con- 
venience of  the  old  copartnership,  and  at  the  time  was  so  held,  pend- 
ing the  formation  of  a  new  copartnership,  when  it  might  be  desir- 
able to  hold  all  the  certificates  of  the  stock  in  solido  for  the  same  busi- 
ness advantages.  This  latter  consideration,  in  my  opinion,  was  the 
controlling  cause  of  the  failure  to  make  ati  immediate  delivery  of  the 
stock,  and  the  reason  why  the  testator  retained  possession,  dominion, 
and  control  of  the  certificates.  In  the  Matter  of  Mills,  supra,  the 
testator  was  in  California,  the  stock  was  in  the  possession  of  his  son 
in  New  York,  and  this  court  said  the  stock,  which  was  the  subject 
of  the  gift,  was  "in  the  possession  of  one  of  the  donees,  and  no  further 
act  of  Mr.  Mills  could  make  his  possession  more  complete,"  and  as 
to  the  daughter  we  held  that  the  delivery  of  the  stock  to  the  son,  for 
and  on  behalf  of  the  daughter,  was  a  good  delivery. 

I  have  been  unable  to  find  that  the  courts  in  this  jurisdiction  have 
held,  heretofore,  that  it  is  only  where  a  parol  gift  is  sought  to  be 
established  that  delivery  is  essential,  and  that,  where  the  intention  to 
give  is  evidenced  by  a  writing,  delivery  is  not  necessary.  Among  the 
cases  cited  in  the  prevailing  opinion  as  tending  to  sustain  the  proposi- 
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tion  that  the  requirement  for  delivery  of  the  tbtng  given  is  limited 
to  oral  gifts  will  be  found  cases  where  gifts  evidenced  by  a  writing 
have  been  declared  invalid.  It  will  also  be  found  that  many  of  those 
cases  relate  to  gifts  causa 'mortis,  and  not  to  gift^  inter  vivos.  So 
far  as  this  state  is  concerned,  it  is  in  my  opinioa  settled : 

••DeUvery  by  the  donor,  either  actnal  or  constructlre,  operating  to  divest 
the  donor  of  possession  of  and  dominion  over  the  thing,  is  a  constant  and 
essential  factor  in  every  transaction  which  takes  effect  as  a  completed  gift. 
Anything  short  of  this  strips  it  of  tbe  Quality  of  oomptetenass,  which  dis- 
tinguifihefi  an  intentkni  to  give,  wHich  alone  anounts  to  iiothi&g»  from  the 
consummated  act,  which  changes  tbe  title.  The  intention  to  give  is  often 
eatablished  by  most  satisfactory  evidence*  although  the  gift  falls.  Instru- 
ments may  be  ever  so  formally  executed  by  the  donor,  purporting  to  transfer 
title  to  the  donee,  or  there  may  be  tl^  most  explicit  declaration  of  an  in- 
tentioa  to  give,  or  of  an  actual  present  gift,  yet  unless  there  is  deUvery  the 
Intention  is  defeated."    Beaver  v.  Beaver,  supra. 

The  writing  given  to  Mrs.  Cohn  did  not  purport  to  assign,  trans- 
fer, or  set  over  to  her  the  stock.  It  was  not  a  deed  or  instrument  of 
gift  that  divested  the  testator  of  possession  over  and  dominion  of  the 
stock.  That  it  wa»  not  intended  that  it  should  do  so  is  clearly  shown 
by  the  subsequent  acts  of  the  testator. 

In  my  opinion  the  decree  should  be  modified,  by  declaring  the  at- 
tempted gift  void,  and  sustaining  the  objections  to  the  account  to  that 
extent,  and  the  executors  and  trustees  be  surcharged  with  the  pro- 
ceeds of  the  said  500  shares  of  stock,  and  that  the  same  forms  a  part 
of  the  principal  of  the  trust  estate. 

DOWUNG,  J.,  concurs. 

US?  App.  Div.  625)  

O0PPT  V.  WARD  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    May  6,  1019.) 

!•  IHJUNCHON  ^g>4— Pbbvbntiv  Rsmxdy— Pabv  In JinixKa. 

A  preventive  Injunction  necessarily  operates  upon  an  unperformed 
and  unexecuted  act,  and  prevents  a  threatened  hut  nonexlstlng  injury,  and 
is  therefore  not  an  appropriate  remedy  to  procure  r^ef  for  past  injuries, 
or  to  restore  parties  to  rights  of  which  they  have  already  been  deprived. 

2.    CoSPORATIOirS    ^S9294^ — ^RbUOVAI*    of    IlANAOEfl^--lNJrNOnON— RBMKDT     AT 

Law. 

In  a  salt  for  an  InJuBction  to  coo^el  a  majority  stockliolder  to  rein- 
state  plaintiff  aa  manager  of  the  corporation,  after  Jtiaving  been  discharged 
for  dishonesty  and  unfaithfulness,  a  complaint  alleging  such  facts  and 
that  the  charges  were  false  does  not  give  the  court  Jurisdiction  to  tiy 
the  aUe^ed  cause  for  plaintUTs  discharge,  and  to  reinAate  faixn  in  his 
poBltiOB  if  the  diadiarge  was  wrcmgfnl;  plaCintiff  having  an  adequate 
remedy  at  law. 

8.   OOEPOKAXIONS  tS»X14t — COKPOKATI  EWTXTT-^UnB  ^TWXBN  ST0CKH0IJ>BB8. 

Y^ile  equity  wUl  disregard  the  legal  fiction  that  a  corporation  is  a 
separate  entity  in  certain  cases,  such  rule  does  not  apply  ta  a  corporation 
organized  and  existing  and  operating  as  a  distinct  entity  prior  to  an 
agreement  hetween  the  stoddioldeni  forming  tbe  basis  <tf  an  injunction 
suit 

^aB»For  9^vt  OMM  M»  M«M  topic  a  KET-NUMBBR  la  all  lLB7-Nttmbered  Digests  ft  Inaelet 
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4.  OOBPOBATIONS  ^=>174^Il7COK1>OKA11SD   GOPABTNEBSaiPEH-EFrBCT  OF  AOBKI- 

ICENT  BetW^CIEKV    StOCKHOLDSBS. 

Where  two  stockholders  of  an  existing  corporation  acquired  all  Its 
stock  under  an  agreement  that  the  net  earnings  should  be  distributed 
20  per  cent  to  the  stockholders  as  dividends,  80  per  cent  to  one  of  the 
stockholders  until  advances  made  by  him  were  repaid,  and  then  to  the 
other  stockholder  until  advances  made  i)j  him  were  repaid,  the  agreement 
did  not  operate  to  change  the  existing  corporate  entity  Into  an  incorpo- 
rated copartnership. 

5.  COBPOKATTONS  ^CS>152— POWEB  OF  DiBBCTOBa— PAYMENT  OF  DlVIDENDB. 

The  directors  of  a  corporatton  are  the  only  persons  who  can  appropri- 
ate earnings  of  the  corporation  to  the  payment  of  dividends. 

6.  Corporations  ®=s>320(13) — Powebs  of  Dibectobs— Intebfebencb  bt  Ooubt 

—Injunction. 

The  court  will  not  by  mandatory  injunction  take  the  control  of  a  cor- 
poration from  the  directors  elected  by  the  majority  stockholder,  and  vest 
the  exclusive  management  in  a  minority  stockholder,  merely  because  such 
minority  stockholder  had  a  contract  with  the  only  other  stockholder, 
which.  If  properly  carried  out  by  the  minority  stockholder,  would  have 
repaid  both  the  stockholders  their  investment 

Sheam  and  Merrell,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Suit  by  Hazlitt  A.  Cuppy  against  Artemas  Ward  and  others.  From 
a  judgment  sustaining  demurrers  to  the  complaint  interposed  by  each 
defendant  separately,  and  from  an  order  sustaining  such  demurrers, 
plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Frank  R.  Savidge,  of  New  York  City  (Frederick  M.  Thompson,  of 
New  York  City,  on  the  brief),  for  appellant. 

Everett,  Clarke  &  Benedict,  of  New  York  City  (Edward  W.  Hatch, 
of  New  York  City,  of  counsel),  for  respondents, 

PAGE,  J.  This  is  a  suit  in  equity  wherein  the  plaintiff  has  joined 
the  defendant  Ward,  with  whom  he  has  a  contract,  the  Ideal  Cocoa 
&  Chocolate  Company,  a  Pennsylvania  corporation,  and  the  directors 
of  said  corporation,  to  obtain  the.  following  relief: 

(1)  An  injunction  restraining  Ward  and  all  other  defendants  from 
doing  any  act  in  violation  of  the  contract  with  Ward,  and  particularly 
from  excluding,  or  doing  any  act  tending  to  exclude,  the  plaintiff  from 
the  management  of  the  business  and  factory  of  the  corporation,  and 
directing  Ward  to  exercise  his  stock  control  of  said  company  to  re- 
store the  plaintiff  to  the  position  and  salary  of  manager  of  the  factory 
of  said  company,  and  to  keep  said  position  and  cause  said  salary  to  be 
paid  to  the  plaintiff  until  the  expiration  of  the  time  fixed  in  said  con- 
tract. 

(2)  That  a  mandatory  injunction  issue,  directing  Ward  to  transfer 
or  cause  to  be  transferred  to  plaintiff,  without  cost  to  the  plaintiff,  a 
sufficient  number  of  shares  of  stock  of  the  corporation  now  held  by 
Ward,  or  by  his  agents,  so  that  the  plaintiff  shall  have  49  per  cent,  of 
the  total  issued  stock  of  said  corporation,  or,  in  the  alternative,  direct- 

^s^FoT  other  cases  see  same  topic  ft  KE7-NUMBER  in  all  K«y-Numbered  Digests  ft  ladexsi 
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ing  Ward,  at  his  own  cost  and  expense,  to  cause  to  be  issued  to  the 
plaintiff  157  shares  of  the  stock  of  said  company,  now  authorized,  but 
not  issued,  so  that  plaintiff  shall  thereby  have  49  per  cent,  of  the  total 
stock  of  the  said  company. 

(3)  Restraining  Ward  and  the  other  defendants  from  transferring 
to  any  person  other  than  plaintiff  any  stock  now  held  by  them  over  and 
above  the  number  of  shares  necessary  to  give  the  plaintiflf  49  per  cent. 
of  the  total  issued  capital  stock  of  the  company  as  the  same  shall  be 
at  the  time  of  said  transfer. 

(4)  That  a  receiver  be  appointed  pendente  lite  to  take  and  hold  the 
stock  of  the  corporation,  and  be  directed  to  call  a  meeting  of  the 
stockholders  and  take  such  action  at  said  meeting  as  shall  be  necessary 
to  restore  to  the  plaintiff  the  management  of  said  business,  or  so  much 
thereof  as  the  court  shall  determine  the  plaintiff  entitled  to  under  the 
said  contract,  and  to  cause  the  salary  to  be  paid  pending  the  action. 

(5)  For  general  relief. 

I  cannot  find  a  sufficient  statement  of  facts  to  constitute  a  cause  of 
action  for  this  specific  relief  demanded,  nor  for  any  other  equitable  re- 
lief. It  cannot  be  seriously  contended  that  the  Supreme  Court  of 
New  York  state  would  have  power  to  appoint  a  receiver  for  stockhold- 
ers of  a  Pennsylvania  corporation,  who  should  be  empowered  to  call 
meetings  of  stockholders  and  directors,  and  direct  the  action  to  be  tak- 
en at  such  meetings.  This  proposition  is  too  absurd  to  require  discus- 
sion. Nor  can  the  plaintiff  compel  Ward  to  transfer  or  cause  to  be 
transferred  to  him  a  sufficient  number  of  shares  of  stock  in  the  cor- 
poration so  that  the  plaintiff  shall  have  49  per  cent,  of  the  total  issued 
stock,  for  there  is  no  provision  in  the  contract  that  the  plaintiff  should 
ever  be  entitled  to  receive  from  Ward  stock  sufficient  to  make  his 
holdings  therein  49  per  cent,  of  the  total  issued  stock.  Under  the  con- 
tract, Ward  was  entitled  to  51  per  cent,  of  the  authorized  stock,  and 
the  plaintiff  was  entitled  to  the  remainder  of  the  stock  purchased  by  the 
parties.  When  the  $300,000  contributed  by  Ward  to  purchase  the 
stock  should  have  been  repaid,  with  interest,  and  the  amount  contril> 
uted  by  plaintiff  had  likewise  been  repaid  in  the  manner  specified  in 
said  contract,  then  Ward  was  to  transfer  out  of  his  holdings  2  per  cent, 
of  the  issued  stock.  The  complaint  states  that  this  money  has  not  been 
repaid.  Hence  the  plaintiff  is  not  entitled  to  receive  even  the  2  per 
cent,  of  stock.  In  this  alternative,  the  plaintiflf  asks  that  the  court  di- 
rect Ward  to  purchase  at  his  own  expense  the  157  shares  of  unissued 
stock  and  present  it  to  the  plaintiff.  For  such  a  gift  there  is  not  the 
slightest  foundation  in  the  contract  or  in  the  complaint 

[1]  The  complaint  alleges  that  the  plaintiflf  has  been  excluded  from 
the  management  of  the  business  and  factory  of  the  corporation.  An 
injunction  restraining  the  commission  of  acts  already  committed  would 
be  futile.  A  preventive  injunction  necessarily  operates  upon  an  un- 
performed and  unexecuted  act,  and  prevents  a  threatened,  but  non- 
existing,  injury.  It  is  therefore  not  an  appropriate  remedy  to  pro- 
cure relief  for  past  injuries,  or  to  restore  parties  to  rights  of  which 
they  have  already  been  deprived.  See  Kent,  Ch.,  in  Watson  v.  Hunter, 
5  Johns.  Ch.  169,  9  Am.  Dep,  295,    In  my  opinion  the  plaintiflf  is  not 
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entitled  to  a  mandktory  injunction  restoring"  him  to  the  position  of 
manager  of  the  factory  of  the  said  corporation,  and  to  keep  him  in  that 
position  and  cause  the  salary  to  be  paid  to  him  until  the  expiratixm 
of  the  time  fixed  by  the  contract.  It  is  stated  in  the  complaint  that 
charges  were  preferred  against  the  plaintiff  of  dishonesty  and  ineffi- 
ciency, that  a  committee  of  the  directors  was  appointed  to  investigate 
these  charges,  and  at  another  meeting  of  the  directors  the  committee 
presented  a  report  charging  him  with  dishonesty  and  unfaithfulness, 
and  thereupon  the  directors  adopted  a  resolution  discharging  the  plain- 
tiff from  the  employ  of  the  corporation. 

[2]  To  be  sure,  it  is  alleged  that  these  charges  were  false  and  un- 
true, and  that  the  action  was  taken  at  the  instigation  of  Ward.  This, 
however,  does  not  give  the  court  jurisdiction  to  try  out  the  alleged 
cause  for  the  discharge  of  the  plaintiff,  and  reinstate  him  in  his  posi- 
tion, if  we  should  decide  that  he  had  been  wrongfully  discharged.  If 
he  held  a  contract  binding  on  the  corporation  to  employ  him  for  a 
definite  time  at  a  fixed  compensation,  and  he  was  wrongfully  discharg- 
ed? he  has  a  full  and  adequate  remedy  at  law  for  damages.  If  his  con- 
tract was  not  binding  on  the  corporation,  but  Ward  personally  was 
obligated  to  him  in  so  far  as  he  was  able  to  keep  him  in  that  position 
for  a  definite  time  at  a  fixed  compensation,  and  Ward  caused  his  dis- 
charge by  making  or  instigating  others  to  make  false  and  untrue 
charges,  which  caused  him  to  lose  his  position,  he  also  has  a  full  and 
adequate  remedy  at  law  against  Ward  for  damages. 

[3]  As  I  understand  Mr.  Justice  SHEARN'S  opinion,  he  does  not 
controvert  this  proposition;  but  he  says  that  this  corporation  is  but 
an  incorporated  partnership,  and  that,  where  two  individuals  own  all 
the  issued  stock  of  a  corporation,  a  court  of  equity  will  disregard  the 
legal  fiction  that  a  corporation  is  a  separate  entity,  where  justice  re- 
quires. This  is  undoubtedly  the  fact  when  copartners  incorporate  their 
business,  or  where  two  persons  enter  into  an  agreement  to  form  a 
corporation,  to  carry  on  a  business  under  certain  stipulated  engage- 
ments, one  to  the  other,  in  the  conduct  of  a  business,  and  also  in  some 
cases  where  the  promoters  of  a  corporation  have  been  held  to  have 
bound  the  corporation  by  their  engagements. 

[4]  But  in  the  case  under  consideration  the  Ideal  Cocoa  &  Choco- 
late Company  was  a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Pennsylvania,  engaged  in  the  business  . 
of  making  chocolate  products  in  that  state,  for  some  time  prior  to  this 
agreement  between  plaintiff  and  Ward.  It  was  a  distinct  corporate 
entity.  They  erttered  into  an  agreement  for  the  purchase  of  its  stock, 
and  acquired  all  the  issued  shares,  and  agreed  that  the  net  earnings  of 
the  company  should  be  distributed  in  the  form  of  cash  dividends,  and 
as  between  the  parties  should  be  distributed  as  follows :  Twenty  per 
cent,  to  the  stockholders  as  dividends ;  80  per  cent,  to  Ward,  until  the 
amount  he  had  advanced  ($300,000),  with  interest  at  5  per  cent,  should 
be  repaid  him,  and  then  to  plaintiff  until  the  amount  he  had  advanced, 
with  interest  at  5  per  cent.  I  cannot  see  how  thi$  provision  changes  an 
existing  corporate  entity  into  an  incorporated  copartnership. 

Nor  is  this  the  case  where  a  man  is  seeking  to  take  advantage  of 
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corporate  forms  to  perpetuate  a  fraud.  The  contract  provided  that 
the  net  earnings  were  to  be  divided  as  above  set  forth.  The  complaint 
states  that  white  the  plaintiff  was  in  control  of  the  business,  a  period  of 
seven  years,  the  company  earned  about  300  per  cent.,  but  no  dividends 
were  declared.  This  money  was  used  to  indi-ease  the  working  capital 
and  acquire  additional  assets.*  It  is  not  alleged  that  this  was  done  with 
Ward's  consent.  As  plaintiff  had  receivea  bonds  of  the  corporation 
to  the  extent  of  $100,000  for  the  purchase  of  the  stock  and  assets  of  a 
corporation  owned  by  him,  and  was  in. receipt  of  an  annual  salary  of 
$10,000,  it  can  be  readily  seen  that  it  was  to  his  advantage  to  build  up 
the  security  for  his  bonds  and  extend  the  time  within  which  he  could 
continue  to  draw  the  salary ;  but  what  of  Ward,  with  $300,000  invested 
and  not  one  cent  of  return  for  seven  years,  either  of  principal  or  in- 
terest? There  was  one  way  open  to  hun;  he.  had  the  stock  control  of 
the  corporation,  and  the  contract  secured  this  to  him,  for  the  entire 
period  of  the  contract  He  had  the  power  to  elect  directors  who  would 
not  be  under  the  control  of  the  plaintiff. 

[5]  The  directors  arc  the  only  persons  who  can  appropriate  the 
earnings  of  the  corporation,  either  to  the  payn^ent  of  dividends  or  to 
extension  of  plant.  This  he  did.  It  may  be  a  source  of  regret  to  the 
plaintiff  that  he  did  not  perform  the  terms  of  the  agreement  on  his 
part,  and,  while  be  was  in  control  of  the  corporation,  distribute  the 
dividends  in  the  manner  therein  provided,  whcn,^  as  h,e  now  states. 
Ward  would  have  been  repaid  a  large  part  of  his  investment,  and  the 
plaintiff  would  be  nearer  to  the  realization  on  his  investment  and  the 
increase  of  his  stock  holdings. 

[B]  But  in  this  situation  I  can  discover  no  reasonable  grounds  for 
the  granting  of  a  mandatory  injunction,  taking  the  control  t)f  this 
corporation  from  the  directors  elected  by  the  majority  stockholders  and 
vesting  it  in  the  sole  and  exclusive  management  of  a  minority  stock- 
holder. I  have  not  discussed  this  case  from  the  viewpoint  that  it  was 
a  foreign  corporation,  as  I  concur  in  the  opinion  of  Mr.  Justice 
I^AUGHLIN,  in  which  that  phase  of  the  case  is  discussed. 

In  my  opinion,  the  judgment  and  orders  should  be  affirmed,  with 
costs.    Order  filed. 

CLARKE,  P.  J.,  and  LAUGHUN,  J.,  concur. 

LAUGHLIN,  J.  (concurring).  This  is  a  suit  in  equity,  and  I  am  of 
opinion  that  the  plaintiff  fails  to  show  that  he  is  entitled  to  any  equity 
relief  which  it  is  competent  for  the  courts  of  this  state  to  grant,  and 
that  therefore  the  demurrers  interposed  by  all  of  the  defendants  sep- 
arately, on  the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  are  well  taken. 

The  equitable  relief  demanded  necessarily  involves  the  direction  and 
control  of  the  management  of  the  defendant,  the  Ideal  Cocoa  &  Choco- 
late Company,  which  is  a  foreign  corporation  organized  and  existing 
under  the  laws  of  Pennsylvania.  The  individual  defendants,  other  than 
Ward,  are  directors  of  and  constitute  the  board  of  directors  of  the  cor- 
I>oration.     One  of  Uiem  is  its  president,  another  its  treasurer,  and 
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another  its  general  manager.  It  is  the  business  of  the  corporation  to 
manufacture  and  sell  chocolate,  and  its  factory  is  in  Pennsylvania.  It 
IS  alleged  that  the  plaintiff  resides  in  Pennsylvania  and  that  the  defend- 
ant Ward  resides  in  this  state.  After  the  contract  with  the  plaintiff,  the 
substance  of  which  is  stated  in  the  opinion  of  Mr.  Justice  SHEARN, 
was  made,  and  after  the  plaintiff  was  ousted  as  general  manager  of 
the  company,  its  general  office  was  removed  to  the  city  of  New  York, 
and  it  is  now  engaged  in  business  in  this  state,  and  has  an  office  for 
the  regular  transacting  of  business  in  the  city  of  New  York.  It  was 
conceded  on  the  argument  that  under  the  law  of  Pennsylvania  the 
directors  are  not  required  to  be  stockholders.  It  is  not  alleged  that 
any  of  the  directors  or  officers  are  residents  of  this  state.  Ihc  only 
relief  to  which  the  plaintiff  claims  to  be  entitled  now  is  to  have  the  of- 
ficers and  directors  of  the  corporation  and  the  corporation  itself  en- 
joined from  permitting  him  to  act  as  general  manager  of  the  company 
pursuant  to  his  private  contract  with  the  defendant  Ward,  which  it  is 
not  alleged  was  made  by  authority  of  the  company  or  of  its  board  of 
directors,  or  ratified  by  either,  and  to  have  him  reinstated  as  general 
manager  of  the  company. 

In  all  the  decisions  cited  by  Mr.  Justice  SHEARN  and  relied  upon  by 
the  plaintiff,  the  courts  were  adjudicating  with  respect  to  the  rights  of 
stockholders  of  domestic  corporations.  In  my  opinion  it  is  not  com- 
petent for  a  court  of  this  state  to  compel  this  foreign  corporation  or  its 
board  of  directors,  directly  or  indirectly,  through  any  authority  or 
control  that  the  defendant  Ward  may  have  as  owner  of  the  majority 
of  the  capital  stock,  to  reinstate  and  continue  the  plaintiff  as  manager 
of  the  corporation.  Without  regard  to  the  concession,  which  is  not 
part  of  the  record,  with  respect  to  the  law  of  Pennsylvania  to  the  ef- 
fect that  directors  need  not  be  stockholders,  it  must  be  assumed  from 
the  allegations  of  the  complaint  that  the  individual  defendants  other 
than  Ward  are  the  lawful  directors  of  the  company.  It  is  their  duty 
both  to  the  stockholders  and  to  the  creditors  of  the  company  to  ex- 
ercise their  best  judgment  in  the  management  of  the  affairs  of  Ae  com- 
pany, including  the  appointment  of  the  general  manager;  and  for  the 
due  performance  of  their  duties  it  must  be  assumed  that  they  are  an- 
swerable under  the  laws  of  Pennsylvania,  which,  with  respect  thereto, 
are  to  be  construed  and  applied  by  the  courts  of  that  jurisdiction. 

It  is  a  well-settled  general  rule  of  equity  jurisprudence  that  the 
courts  of  equity  of  one  jurisdiction  will  not  assume  jurisdiction  of  a 
cause  involving  the  internal  affairs  and  management  of  a  corporation, 
regulated  by  the  statutory  law  and  public  policy  of  a  foreign  country 
or  a  sister  state,  and  that  such  issues  will  be  relegated  to  the  local  ju- 
risdiction of  the  incorporation.  Hallenbore^  v.  Greene,  66  App.  EHv. 
590,  7Z  N.  Y.  Supp.  403;  Butler  v.  Standard  Milk  Flour  Co.,  146  App. 
Div.  735,  131  N.  Y.  Supp.  451 ;  People  ex  rel.  Ruman  v.  Slavonic  So- 
ciety, 144  App.  Div.  574,  129  N.  Y.  Supp.  603;  Gregory  v.  N.  Y.  L. 
E.  &  W.  R.  Co.,  40  N.  J.  Eq.  38;  Guilford  v.  Western  Union  Tele- 
graph, 59  Minn.  332,  61  N.  W.  324,  50  Am.  St.  Rep.  407;  Edwards  v. 
SchiUinger,  245  111.  231,  91  N.  E.  1048,  33  L.  R,  A.  (N.  S.)  895,  137 
Am.  St  Rep.  308;  Wason  v.  Buzzell,  181  Mass.  338,  63  N.  E.  909; 
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Clark  V.  Mutual  Res.  Fund  L.  Asso.,  14  App.  D.  C.  154,  43  L.  R.  A: 
390.  See  note,  also,  12  R.  C.  L.  §  21,  p.  31.  This  rule  precludes  the 
exercise  of  jurisdiction  to  determine  the  validity  of  the  incorporation 
of  a  foreign  company,  of  to  dissolve  it,  or  to  appoint  a  general  receiv* 
er  for  it,  or  to  control  the  election  of  its  officers,  or  to  determine  the 
validity  of  their  election,  or  to  remove  or  reinstate  them,  and  neces* 
sarily,  I  think,  precludes  the  exercise  of  jurisdiction  to  control  the 
judgment  and  discretion  of  the  board  of  directors  of  such  a  corpora- 
tion vsrith  respect  to  the  appointment,  removal,  or  reinstatement  of  the 
officers  or  agents  of  the  corporation. 

It  is,  however,  consistent  with  this  rule  for  the  courts  of  another  ju- 
risdiction to  enjoin  a  fraudulent  conspiracy  to  dissipate  the  property 
of  a  foreign  corporation  and  to  call  the  directors  and  officers  to  ac- 
count for  misconduct  or  n^ligence,  for  this  is  in  aid  of  the  corpora- 
tion and  its  creditors;  and  the  rule  does  not  preclude  enjoining  an 
illegal  issue  of  stock  by  a  board  of  directors  acting  within  the  jurisdic- 
tion where  the  injunction  is  sought,  provided  the  illegality  of  the  issue 
of  stock  depending  on  the  foreign  law  is  clear,  or  enjoining  the  depos*- 
itory  of  stock  where  the  injunction  is  sought  from  voting  it  under  a 
voting  trust  agreement  which  has  expired  (Miller  v.  Quincy,  179  N. 
Y.  294,  72  N.  E.  116;  Jacobs  v.  Mexican  Sugar  Refining  Co.,  104  App. 
Div.  242,  93  N.  Y.  Supp.  776;  Acken  v.  Coughlin,  103  App.  Div.  1, 
92  N.  Y.  Supp.  700;  Weber  v.  Wallerstein,  HI  App.  Div.  693,  97  N. 
Y.  Supp.  846;  Hallenborg  v.  Greene,  supra;  Kraft  v.  Griffon  Co.,  82 
App.  Div.  29,  81  N.  Y.  Supp.  438;  Butler  v.  Standard  Milk  Flour 
Co.,  supra),  or  compelling  the  transfer  of  stock  on  the  books  of  the 
corporation  where  it  has  a  transfer  office  and  agency  in  the  jurisdic- 
tion to  which  the  application  is  made  (Travis  v.  Terperone  Co.,  215  N. 
Y.  259,  109  N.  E.  250,  L.  R.  A.  1916A,  542,  Ann.  Cas.  1917A,  387). 

I  am  of  opinion  that  the  plaintiff  should  be  left  to  his  remedy  by  ap- 
plication to  a  court  of  Pennsylvania,  where  the  company  was  incorpo- 
rated and  its  plant  is  located,  and  I  therefore  vote  for  affif mance. 

SHEARN,  J.  (dissenting).  A  general  demurrer  to  a  bill  in  equity 
"must  be  founded  upon  the  absolute,  certain,  and  clear  proposition 
that,  taking  the  charges  in  the  bill  to  be  true,  the  bill  would  be  dis- 
missed at  the  hearing."  Standard  Fashion  Co.  v.  Siegel-Cooper  Co., 
157  N.  Y.  60,  51  N.  E.  408,  43  L.  R.  A.  854,  68  Am.  St.  Rep.  749. 
The  essential  facts  admitted  by  this  dftmurrer  are  these: 

On  March  8,  1911,  the  plaintiff  and  the  defendant  Ward  entered 
into  a  written  agreement  at  the  city  of  New  York  for  the  purpose  of 
the  acquisition  by  them  of  the  entire  capital  stock  of  the  defendant 
Ideal  Cocoa  &  Chocolate  Company,  a  fordgn  corporation,  engaged 
in  the  coooa  and  chocolate  business,  having  a  factory  in  the  state  of 
Pennsylvania,  and  now  engaged  in  business  in  the  state  of  New  York, 
with  an  office  for  the  r^^lar  transaction  of  business  in  the  city  of 
New  York.  The  agreement  provided,  among  other  things,  that  Ward 
should  advance  $325,000  and  plaintiff  $25,000  for  the  purchase  of  said 
stodc  in  accordance  with  the  terms  of  an  option  agreement  held  by  the 
plaintiff,  said  sums  to  be  deposited  with  a  trust  company,  which  w^s 
authorized  to, pay  to  the  stockholders  of  the  Ideal  Cdmpany,  hoM- 
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iiig  ^tojck  to  ah  amount  not  less  than  51  per  cetitum  of  die  amthomed 
capital,  consisting  of  3,000  shares,  of  which  2,843  sliares  had  been 
issued  and  were  outstanding,  the  sum  of  $115  per  share.  Upon  such 
purchase,  51  per  centum  of  the  total  authorised  capital  stodc  of  the 
Ideal  Company  was  to  be  transferred  to  Ward,  or  his  nominees,  and 
the  balance  of  the  stock  purchased  was  to  be  issued  in  l^e  name  of 
the  plaintiff,  indorsed  by  him  in  blank,  and  delivered  to  Ward,  to  be 
held  as  security  until  Ward's  contribution  of  $325,000  should  be  re- 
turned to  him,  with  interest  at  5  per  cent  The  earnings  of  the  com- 
pany were  to  be  distributed  annually  in  the  form  of  cash  dividends, 
20  per  cent,  of  which  was  to  be  paid  to  Ward  and  the  plaintiff  in 
proportion  to  their  holdings  of  stock,  the  remaining  80  per  cent  to 
be  paid  to  Ward  until  his  investment  and  interest  were  fully  repaid, 
thereafter  to  the  plaintiff  Until  his  investment  of  $25,000  aad  inter- 
est at  6  per  cent,  should  be  repaid.  Thereupon ; Ward  agreed  to  trans- 
fer out  of  his  own  holdings  to  the  plaintiff'  2  per  centum  of  the  "au- 
thorized'' capital  stock  of  the  Ideal  Company,  and  thenceforth  an- 
nual dividends  were  to  be  divided  between  thie  parties  in  proportion 
to  their  respective  holdings.  The  agreement  further  provided  that,  up- 
on the  acquisition  of  the  said  shares  of  the  Ideal  Company  by  Ward 
and  the  plaintiff,  the  Ideal  Company  should  acquire  the  assets  and 
good  will  of  the  Puritan  Pure  Food  Company,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  New  York,  the  entire  capital  stock 
of  which  was  owned  or  controlled  by  the  plaintiff,  by  the  exchange  of 
bonds  of  the  Ideal  Company  for  the  stock  of  the  Puritan  Company. 
The  agreement  further  provided: 

''Seventb.  It  is  bereby  agreed  that  the  party  of  the  seccmd  part  [plaintiff] 
shaU  devote  himself  exclusively  tx)  the  busineBs  of  the  Ideal  Company,  and 
that,  in  consideration  thereof  he  shaU  receive  from  said  company  a  salary  of 
ten  thousand  dollars  ($10,000)  per  annum,  to  continue  until  the  transfer  of 
the  2  per  centum  of  the  authorized  capital  stock  of  the  Ideal  Company  by 
the  party  of  the  first  part  to  the  party  of  the  second  part' la  folly  completed, 
as  provided  in  arttde  flf tii  hereof. 

**Eighth.  It  is  agreed  that  the  party  of  the  second  part  shaU  have  the 
management  of  tiie  factory,  and  abaU  fix  the  limit  of  the  appropriation  Dor 
advertising  purposes  annually,  but  that  the  party  of  the  first  part  shall  he 
given  the  exclusive  control  of  all  advertising  of  the  products  of  the  Ideal 
Company  and  shaU  superintend  the  expenditure  of  all  moaeys  appropriated 
for  that  purpose." 

Pursuant  to  the  agreement,  Ward  advanced  $300,000  (instead  of 
$325,000),  and  plaintiff  advanced  $42,800  (instead  of  $25,000),  and, 
with  the  money  so  advanced,  they  acquired  2,843  shares  of  the  Ideal 
Company's  stock.  Of  the  stock  so  acquired,  1,530  shares,  or  51  per 
cent,  of  die  total  authorized  stock,  were  issued  to  Ward,  and  the  bal- 
ance of  the  ^ares  purchased,  1,313  shares,  were  issued  to  the  plain- 
tiff. Thereupon  the  plaintiff  undertook  tiie  management  of  the  Ideal 
Company  '^as  provided  in  said  agreement,  and  has  continued  for 
over  seven  years  to  manage  the  same,  but  with  the  advice,  consent, 
and  full  knowledge  of  the  said  Ward**'  During  the. period  whUe  the 
plaintiff  was  managing  the  company,  its  business  increased  about  300 
per  cent.  The  conq>any  has  a  surplus  exceeding  $350,000,  over  $300,- 
000'  of  which  was  iatccumulated  during  the  perod  of  plaintiff's  man- 
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agement.  No  dividends  have  been  declared;  the  earningB  having  been 
used  to  increase  the  working  capital  and  acquire  additional  assets. 
The  company  is  thoroughly  solvent  and  is  now  in  a  position  to  begin 
the  payment  of  dividends,  if  it  should  be  decided  that  it  would  be 
more  advisable  to  do  so  than  to  en:^>lcfy  the  profits  in  extending  the 
business. 

In  April,  1918,  plaintiff  still  being  the  manager  of  the  business,  and 
president  of  the  company,  Ward  undertook  to  exclude  the  plaintiff 
from  the  man£^ement  of  the  company  and  to  deprive  the  plaintiff  of 
his  agreed  salary,  in  order  "to  have  the  advantage  for  himself  of  the 
control  of  the  a&ninistration  of  the  business,"  and  on  May  28,  1918, 
Ward  "caused  a  meeting  of  the  st6ckholders  of  the  said  Ideal  Com- 
pany to  be  held,  and  the  defendants  Charles  E.  Atkinson,  William  B. 
Nesbit,  and  George  M.  Clarke  elected  directors,  together  widi  Wil- 
liam H.  Muth  and  the  plaintiff.".  On  June  5,  1918,  Ward  "caused 
the  board  of  directors  to  meet,  and  caused  them  to  elect  the  defend- 
ant Charles  E.  Atkinson  as  president  in  place  of  the  plaintiff,  the 
defendant  Cornelius  M.  Ford  as  treasurer,  and  the  defendant  Wil- 
liam H.  Muth  as  general  manager  of  said  company  in  place  of  the 
plaintiff."  Ward  "then  caused  the  officers  and  directors  of  the  com- 
pany to  appoint  the  plaintiff  factory  manager,  but  limited  him  to  such 
duties  as  might  be  assigned  to  the  plaintiff  by  the  president  of  the 
company." 

Thereafter  the  officers  and  directors  of  the  company  "neglected  and 
refused  to  assign  any  duties  to  the  plaintiff,  and  refused  to  allow  him 
to  take  any  parfr  in  the  management  of  the  company  or  of  said  fac- 
tory, and  instructed  other  employes  of  the  company  to  disregard  the 
directions  given  by  the  plaintiff."  Ward  also  "caused  the  directors  of 
the  company  to  adopt,  on  or  about  June  25,  1918,  resolutions  designed 
to  and  for  the  purpose  of  limiting  the  authority  of  the  plaintiff  as 
factory  manager,  and  preventing  him  from  performing  any  of  the 
duties  connected  with  such  a  position."  Ward  also  "caused  said 
board  of  directors  to  vote  salaries  to  the  officers  of  the  company  as 
follows :  President,  $5,000  per  annum ;  vice  president,  $4,000  per  an- 
num; treasure-,  $4,000  per  annum;  secretary,  $4,000  per  annum — 
making  a  total  of  $17,000  per  annum  for  salaries  to  officers ;  where- 
as prior  to  said  date  all  of  the  duties  directed  to  be  performed  by  said 
ofHcers  had  been  in  fact  performed  by  the  plaintiff  and  clerks  in  the 
regular  employ  of  the  company  and  an  officer  at  a  salary  of  $200  per 
annum,  and  without  any  cost  to  the  company  other  than  the  plain- 
tiff's own  salary  of  $10,000  a  year  and  the  salaries  paid  to  the  said 
clerks  and  officer." 

Thereafter  Ward  "caused  the  board  of  directors  of  the  company  to 
adopt  preambles  and  resolutions  and  to  spread  the  same  upon  the 
minutes  of  the  company,  making  various  charges  against  the  plain- 
tiff of  dishonesty  azid  inefficiency,  all  of  which  are  wholly  false  and 
untrue,  and  ap^inting  a  committee  to  investigate  said  alleged  charg- 
es." On  Ju^y  2,  1918,  Ward  "caused  a  f inther  meetii^  of  said  board 
of  directors  to  be  held,  and  at  said  meeting  caused  said  committee  to 
present  a  report  charging  the  plaintiff  with  various  acts  of  dishon- 
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esty  and  unfaithfulness,  all  of  which  are  wholly  talise  and  untrue." 
At  said  meeting  Ward  ''caused  said  board  of  directors  to  adopt  a 
resolution  discharging  the  plaintiff  from  the  employ  of  said  Ideal 
Cocoa  &  Chocolate  Company  as  factory  manager/*  and  "Ward  has 
since  said  time  caused  and  still  causes  said  board  o?  directors  and  said 
officers  of  said  company  to  refuse  to  allow  the  plaintiff  to  perform  the 
duties  of  said  factory  manager,  and  to  refuse  to  pay  the  plaintiff  his 
said  salary  of  $10,000  per  annum." 

The  directors  and  officers  "are  wholly  inexperienced  and  unskilled  in 
the  business  of  manufacturing  chocolate,  which  said  business  requires 
technical  knowledge  which  can  only  be  acquired  through  long  ex- 
perience." These  officers  and  directors  "have  already  made  numerous 
and  costly  errors  in  their  management  of  said  business,"  and  have 
"added  to  the  expense  of  operating  said  company,  through  unnecessar>' 
salaries  to  officers  and  increase  of  salaries  to  other  employes,  a  sum 
equal  to  6  per  cent,  per  annum  upon  the  total  authorized  capital  stock 
of  the  company."  On  the  other  hand,  if  the  plaintiff  should  continue  to 
manage  the  business  as  heretofore,  he  would  be  enabled  in  a  very 
short  time  to  bring  about  the  repayment  of  the  whole  of  the  said  in- 
vestment of  the  said  Ward,  thus  making  it  possible  to  repay  the  plain- 
tiff's  own  investment,  to  receive  the  full  dividends  upon  his  own  stock 
when  earned,  and  to  have  transferred  to  him  2  per  centum  of  Ward's 
holdings,  as  provided  in  the  contract. 

Alleging  that  he  has  no  adequate  remedy  at  law,  plaintiflF  prays, 
among  other  things,  for  the  following  relief : 

"1,  That  an  Injunction  issue  out  of  this  court,  restralnfhg  the  said  Ward 
and  all  other  defendants  from  doing  any  act  in  violation  of  said  contract  ol 
March  8,  1911,  between  said  Ward  and  the  plaintiff,  and  particularly  from 
excluding  or  doing  any  act  tending  to  exclude  the  plaintiff  from  the  man- 
agement of  the  business  and  factory  of  the  Ideal  Cocoa  &  Chocolate  Company, 
and  directing  the  said  Ward  to  exercise  his  stock  control  of  the  said  com- 
pany, 60  as  to  restore  the  plaintiff  to  the  position  and  salary  of  manager 
of  the  factory  of  said  company  and  to  keep  said  position  and  cause  said 
salary  to  be  paid  to  the  plaintiff  until  the  expiration  of  the  time  Uxed  in 
said  contract." 

Upon  this  state  of  facts,  which  must  be  assumed  to  be  true,  this 
court  is  about  to  decide  that  it  is  an  "absolute,  certain,  and  clear 
proposition"  that  the  bill  would  be  dismissed  at  the  hearing.  From 
this  conclusion  I  must  dissent. 

The  main  ground  advanced  for  refusing  even  to  take  plaintiff's 
proof  is  that  the  law  affords  the  plaintiff  adequate  relief  for  Ward's 
admitted  violation  of  his  contract,  in  an  action  for  damages.  It  seems 
very  clear  to  me  that  such  is  not  the  case.  Of  course,  the  plaintiff 
could  recover  damages  for  Ward's  breach  of  contract  in  causing  the 
plaintiff  to  be  deprived  of  his  salary;  but  that  is  but  a  small  part  of 
the  wrong  inflicted  upon  the  plaintiff.  This  enterprise  is  a  manu- 
facturing business,  requiring  technical  knowledge  based  upon  long 
practical  experience.  It  has  been  turned  over  to  men  who  are  wholly 
inexperienced  and  unskilled,  whose  blunders  have  already  resulted  in 
losses.  Plaintiff  can  never  get  possession  of  the  1,313  shares  issued 
to  him  until  the  i^rofits  have  repaid  Ward's  $300,000  investment.    Un- 
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til  that  tkne  plaintiff  must  fofego  80  per  cent  of  all  dividends  thait 
may  be  declared  upon  his  stock*  Until  tliat  time  plaintiff  naust  wait 
for  the  transfer  to  him  by  Ward  of  2  per  cent,  of  Ward's  holdings. 
Until  that  time,  even  if  the  company  issued  and  plaintiff  secured  tfie 
157  shares  remaining  unissued,  plaintiff  could  not  by  any  possibility 
become  a  majority  stockholder,  but  must  leave  the  control  with  Ward. 
It  stands  admitted  that,  if  the  plaintiff  should  continue  to  manage  the 
business  as  heretofore,  he  would  be  enabled  in  a  very  short  time  to 
bring  about  the  repayment  of  the  whole  of  Ward's  investment.  This 
would  entitle  plaintiff  to  the  possession  of  his  1,313  shares,  to  all  of 
the  dividends  thereon,  instead  of  only  20  per  cent,  thereof,  and  to  the 
transfer  to  him  of  2  per  cent,  of  Ward's  holdings. 

It  is  utterly  impossible  to  prove  how  long  Ae  plaintiff  will  be 
deprived  of  these  advantages,  or  subjected  to  these  disadvantages,  in 
the  event  that  plaintiff  continues  to  be  excluded  from  the  practicad  man- 
agement of  the  factory  and  the  same  is  continued  in  the  hands  of 
wholly  inexperienced  and  unskilled  managers.  It  is  impossible  to 
prove  with  any  deiiniteness  how  soon  the  plaintiff  yrould  come  into 
the  enjoyment  of  the  advantages  secured  to  him  by  his  contract,  if  the 
terms  thereof  were  lived  up  to.  The  stock  is  that  of  a  private  man- 
ufacturing company,  and  is  not  such  as  would  ordinarily  have  a  mar- 
ket value.  But,  if  it  had  a  market  value,  depreciation  thereof  would 
afford  no  true  measure  of  plaintiff's  damage,  for  the  plaintiff  made  his 
investment  of  $42,800  in  the  enterprise  and  devoted  his  time  and  tech- 
nical knowledge  for  years  thereto,  presumably  with  the  expectation 
of  future  profits  that  would  accrue  to  him  from  the  business  as  it 
developed  under  his  skilled  guidance.  None  of  these  elements  would 
be  compensated  for  if  plaintiff  merely  recovered  back  his  investment 
and  damages  for  the  deprivation  of  his  salary.  But,  while  these  vari- 
ous and  clearly  apparent  elements  of  damage  exist,  they  are  so  specu- 
lative and  uncertain  in  their  nature  as  to  be  incapabk  of  ascertain- 
ment at  law.  If  they  were  merely  difficult  of  ascertainment,  it  would 
be  a  different  matter ;  but,  being  impossible  of  ascertainment,  and  the 
wrong  being  a  continuing  one^  the  right  to  resort  to  the  equity  side 
of  the  court  seems  to  me  to  be  clear,  so  far  as  this  particular  ground 
is  concerned. 

But  it  is  said,  and  herein  to  my  mind  lies  the  chief  difficulty,  that 
in  effect  the  court  is  asked  to  interfere  with  the  internal  management 
of  a  corporation,  and,  by  indirection,  compel  its  board  of  directors 
against  tfieir  will  to  continue  the  plaintiff  in  the  management  of  the 
corporation's  factory.  Ordinarily,  of  course,  no  such  action  would 
lie.  Barcus  v.  Cooper,  184  App.  Div.  Ill,  171  N.  Y.  Supp.  654. 
There  are  two  material  considerations,  however,  whith  take  the  case 
out  of  the  general  rule.  One  is  that,  although  we  are  dealing  with  a 
corporate  entity,  its  entire  capital  stock  is  owned  by  two  individuals, 
in  nearly  equal  proportions,  who  acquired  and  who  hold  the  stock  by 
virtue  of  a  mutual  agreement  making  provision  for  the  management 
of  its  business  and  the  disposition  of  the  profits,  in  such  manner  as 
to  constitute  what  has  frequently  been  called  in  this  court  an  ''incor- 
porated partnership."  No  rights  of  other  stockholders  are  involved, 
for  there  are  none.    No  obligations  of  directors  to  stockholders  other 
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than  the  immediate  parties  are  mvolvcd ;  nor  are  any  rights  of  cred- 
itors involved.  The  other  material  consideration  is  that  the  contract 
between  the  plaintiff  and  Ward  was  in  the  nature  of  a  joint  venture, 
importing  good  faith  and  fiduciary  obligations  peculiarly  cognizable  in 
equity. 

It  is  now  well  settled  that,  where  a  court  of  equity  is  adjusting  the 
rights  of  two  stockholders  owning  all  the  capital  stock,  it  looks  at  the 
merits  rather  than  the  form,  and  will  disregard  the  legal  fiction  that 
a  corporation  is  a  separate  entity  where  justice  requires,  and,  further, 
that  two  stockholders  owning  all  the  stock  of  a  corporation  occupy  to 
each  other  substantially  the  relation  of  partners.  Goss  &  Co.  v.  Goss, 
147  App.  Div.  698,  132  N.  Y.  Supp.  76,  affirmed  207  N.  Y.  742, 
101  N.  E.  1099.  To  the  same  effect  is  Carney  v.  Penn  Realty  Co., 
174  App.  Div.  86,  159  N.  Y.  Supp.  273,  where  it  was  held  that  two 
brothers,  who  were  the  sole  owners  of  stock  of  a  corporation,  occupied 
substantially  the  relation  of  partners,  and  that  such  corporate  owners 
are  not  limited  in  control  by  a  board  of  directors,  who  must  neces- 
sarily be  dummies,  citing  First  National  Bank  v.  G.  V.  B.  Mining  Co. 
(C.  C.)  89  Fed.  439. 

In  Anthony  v.  American  Glucose  Co.,  146  N.  Y.  407,  41  N.  E.  23, 
the  Court  of  Appeals  said : 

"We  have  of  late  refused  to  be  always  and  utterly  trammeled  by  the  logic 
derived  from  corporate  existence,  where  it  only  derves  to  distort  or  hide  the 
truth." 

In  Garri^es  Co.  v.  International  Agricultural  Corporation,  159 
App.  Div.  877,  880,  144  N.  Y.  Supp.  982,  985,  this  court  said: 

"That  the  doctrine  of  corporate  entity  wiU  not  be  aUowed  to  stand  in  the 
way  of  circumventing  fraud  or  administering  justice  has  been  held  in  Goss 
&  Co.  V.  Goss  (No.  2)  147  App.  Div.  698  [132  N.  Y.  Supp.  76]." 

In  Buffalo  Loan  Co.  v.  Medina  Gas  Co.,  12  App.  Div.  199,  42  N. 
Y.  Supp.  781,  the  court  said : 

"In  view  of  the  fact  that  Stranahan  was  practicaUy  the  owner  of  the  en- 
tire capital  stock,  and  the  corporation  was  rirtualiy  his  private  property,  and 
in  the  light  of  aU  the  circumstances  disclosed  in  respect  to  his  transactions, 
the  court  must  not  carry  too  far  the  legal  conception  that  a  corporation  is 
to  be  regarded  as  a  legal  entity,  existing  separate  and  apart  from  die  natural 
persons  composing  it." 

In  the  recent  case  of  Quaid  v.  Ratkowsky,  183  App.  Div.  428,  432, 
170  N.  Y.  Supp.  812,  815,  affirmed  224  N.  Y.  624,  121  N-  E.  887, 
this  court  said : 

"While  the  courts  of  law  strictly  observe  the  fiction  of  oorporate  entity, 
there  has  been  for  years  a  growing  indisposition  to  permit  corporate  entity 
to  be  employed  either  as  an  instrumentality  or  as  a  cloak  for  fraud  or  for 
successful  evasion  of  the  law." 

We  have  here  a  corporate  entity,  but  it  is  merely  tlske  instrumen- 
tality through  which  the  plaintiff  and  Ward,  the  sole  stockholders, 
agreed  with  one  another  to  carry  on  the  business  of  naanufactuiing 
cocoa  and  chocolate,  and  the  directors,  other  than  Ward  and  the  plain- 
tiff, as  the  complaint  shows,  are  mere  dummies  of  Ward.  So  that 
there  is  no  insuperable  difficulty  in  the  fiction  of  corporate  entity  that 
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will  prevent  a  court  of  equity  from  proceeding  to  the  merits  and  doing 
justice,  if  the  facts  warrant  it. 

That  the  agreement  between  Ward  and  the  plaintiff  is  of  the  nature 
of  a  joint  venture  or  quasi  partnership  seems  very  evident.  Each 
made  an  agreed  contribution  to  a  common  fund,  deposited  with  a  trust 
company,  for  the  purpose  of  acquiring  and  pooling  the  entire  capital 
stock  of  a  manufacturing  corporation.  The  purpose  of  the  agreement 
was  to  enable  the  parties  to  carry  on  the  business  of  manufacturing 
cocoa  and  chocolate.  Ward  was  to  have  control  of  the  corporation 
until  his  investment  was  repaid  with  interest,  and  the  plaintiff  was 
to  control  the  practical  management  of  the  factory,  an  agreement 
entirely  legal,  although  involvii^  the  management  of  a  corporation, 
lyorillard  v.  Clyde,  86  N.  Y.  384,  388.  Profits  were  not  to  be  divided 
according  to  stock  holdings,  as  is  ordinarily  the  case  with  corpora- 
tions, but  were  to  be  divided  pursuant  to  the  particular  provisions  of 
the  contract.  Every  element  of  a  joint  venture  existed:  Joint  con- 
tribution of  capital,  joint  control,  with  specified  qualifications  a  com- 
mon subject-matter,  a  particular  purpose,  and  an  agreed  division  of 
profits.  Such  an  agreement  is  to  be  enforced  upon  principles  applying 
to  partnership  transactions.  King  v.  Barnes,  109  N.  Y.  267,  16  N.  E. 
332;  Pooley  v.  Driver,  5  L.  R.  Ch.  Div.  (Eng.)  458;  Goss  &  Co.  v. 
Goss,  swpra ;  Carndy  v.  Penn  Realty  Co.,  supra. 

In  Marble  Co.  v.  Ripley,  10  Wall.  339,  351  (19  L.  Ed.  955),  the 
court  said : 

"Any  unauthorized  attempt  by  one  to  oust  the  other  from  the  position  and 
rights  assigned  to  him  by  the  contract  was  therefore  not  only  a  breach  of 
their  agreement,  but  a  fraud  upon  the  relation  they  had  assumed  to  each 
other.  Such  a  wron^  it  1b  the  province  of  a  court  of  equity  to  prevent.  A 
cbanceUor  will  interfere  by  injunction  to  restrain  one  partner  from  violat- 
ing the  rights  of  his  copartner,  even  when  a  dissolution  of  the  partnership 
Is  not  necessarily  contemplated." 

See,  also,  McCabe  v.  Sinclair,  66  N.  J.  Eq.  24,  58  Atl.  412. 
Lindley  on  Partnership,  vol.  2,  p.  743,  says : 

"Indeed,  speaking  generally,  it  may  be  said  that  nothing  is  considered  as 
80  loudly  calling  for  the  interference  of  the  court  between  partners  as  the 
improper  exclusion  of  one  of  them  by  the  others  from  taking  part  In  the 
management  of  the  partnership  business." 

See,  also,  Elliott  on  Contracts,  vol.  5,  p.  1045,  note  55. 

Particularly  should  this  be  true  in  a  case  where  the  exclusion  not 
only  violates  the  fiduciary  obligations  incident  to  a  joint  venture  or 
quasi  partnership,  but  where  it  is  a  direct  violation  of  an  explicit  pro* 
vision  of  the  agreement  between  the  parties. 

The  learned  counsel  for  respondents  cites  Drucklieb  v.  Harris,  209 
N.  Y.  211,  102  N.  E.  599,  whereon  the  organization  of  a  corporation  it 
was  agreed  that,  in  case  of  any  breach  of  the  agreement  by  the  direc- 
tors of  the  company,  the  defendant  would  purchase  from  the  plaintiflf 
at  the  latter's  election  the  shares  of  stock  held  by  him  at  the  existing 
book  value  of  the  same  as  shown  at  the  time  of  such  election.  It  was 
alleged  that  the  defendant  induced  the  directors  to  reduce  the  good 
will  improperly  from  $20,000  to  the  nominal  value  of  $1,000,  and  made 
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Other  improper  reductions  in  the  accounts  of  the  corporation,  so  as  to 
greatly  decrease  the  book  value  of  the  shares  of  stock.  The  relief  de- 
manded that  the  individual  defendants  and  the  corporation  be  com- 
pelled to  restore  the  books  of  account  to  their  original  condition.  A 
demurrer  to  the  complaint  was  sustained,  but  the  court  specifically 
based  its  decision  upon  the  fact  that  "no  breach  of  the  agreement  by 
Harris  or  the  corporation  is  alleged."  209  N,  Y.  214,  102  N.  E.  600. 
While  the  court  said  that  it  did  not  think  the  agreement  to  continue 
the  plaintiff  as, a  director  and  officer  of  the  corporation,  although  en- 
tirely legal  in  a  case  where  the  corporation  had  only  two  stockholders, 
was  binding  on  the  corporation,  that  question  was  not  decided,  for  the 
court  said  it  was  not  presented  by  the  case.    The  court  said : 

'The  contract  between  Harris  and  the  plaintiff  makes  no  provision  as  to 
the  method  in  which  the  books  shall  be  kept.  Therefore,  if  this  action  be 
maintained,  it  must  rest  on  the  proposition  that,  when  one  stockholder  con- 
tracts with  another  stodrfiolder  of  a  corporation  for  the  purchase  and  sale 
of  shares  of  stock  at  the  book  value  as  shown  on  the  accounts  of  the  cor- 
poration, such  a  contract  requires  or  justifies  the  intervention  of  a  court  ot 
equity  in  the  management  and  control  of  the  books  of  account  of  the  corpora- 
tion." 

The  court  held  that  it  did  not  require  or  justify  intervention,  but 
it  does  not  follow  at  all  that  the  court  would  have  so  held  if  the  case 
had  involved,  as  here,  the  violation  of  a  provision  of  the  contVact  be- 
tween the  parties. 

Following  the  intimation  in  the  Drucklieb  Case  that  the  contract 
to  continue  the  plaintiff  as  director  and  officer  was  not  binding  on  the 
corporation,  the  learned  counsel  for  the  respondents  insists  that  the 
contract  between  the  plaintiff  and  Ward  was  not  binding  on  the  Ideal 
Company.  It  is  contended  that  there  is  no  allegation  that  the  corpo- 
ration adopted  the  contract.    But  the  complaint  alleges : 

'That  after  said  stock  had  been  purchased  as  aforesaid  the  plaintiff  duly 
undertook  the  management  of  the  said,  Ideal  Cocoa  &  Chocolate  Company  as 
provided  in  said  agreement,  and  has  continued  for  over  seven  years  to  man- 
age the  same." 

Construing  this  allegation  in  support  of  the  pleading,  and  interpret- 
ing it  liberally  as  we  are  required  to  do,  this  shows  that  the  corpora- 
tion adopted  the  provision  in  the  contract  that  plaintiff  should  be  its 
factory  manager.  It  is  said  that  there  could  be  no  adoption  without 
knowledge,  and  there  is  no  specific  allegation  of  knowledge.  But  the 
knowledge  of  the  corporation  clearly  appears.  Its  only  stockholders 
were  the  plaintiff  and  Ward,  parties  to  the  agreement.  The  corpora- 
tion knew  of  the  agreement  when  all  of  its  stockholders  were  par- 
ties to  the  agreement.  The  plaintiff  was  its  president  when  he 
undertook  the  management  "as  provided  in  said  agreement."  Each 
of  the  other  directors  was  a  dummy  and  alter  ego  of  Ward,  and  Ward, 
who  was  in  full  control  of  the  corporation,  had  full  knowledge  of  the 
agreement  when  the  plaintiff  undertook  the  management  "as  provided 
in  said  agreement."  Under  such  circumstances  it  is  pretty  far-fetched 
to  infer,  in  order  to  overthrow  this  pleading,  that  the  corporation  had 
no  knowledge  of  the  agreement,  when  the  plaintiff  was  made  manager 
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^d  continued  as  such  for  a  period  of  years  at  a  salary  of  $10,000  per 
annum,  just  as  provided  in  the  agreement. 

But,  even  if  it  be  held  that  the  complaint  does  not  sufficiently  show 
adoption  of  the  agreement  by  the  corporation,  the  agreement  is  en- 
forceable against  Ward,  and,  through  his  dummies,  against  the  cor- 
poration, for  this  is'  one  of  those  cases  where  the  court  should  go  be- 
hind the  corporate  entity  and  refuse  to  permit  it  to  be  employed  as  a 
cloak  for  fraud  and  the  successful  evasion  of  the  fiduciary  obligations 
of  a  contract  essentially  of  the  nature  of  a  partnership.  The  agree- 
ment is  not  one  that  can  be  said  to  be  void  as  against  public  policy,  as 
in  Manson  v.  Qirtis,  223  N.  Y.  313,  119  N.  E.  559,  Ann.  Gas.  1918E, 
247,  but  is  entirely  legal  and  the  kind  held  to  be  legal  in  I^rillard  v. 
Clyde,  supra,  and  in  Drucklieb  v.  Harris,  supra.  The  purpose  of  oust- 
ing plaintiff  from  the  practical  management  of  the  factory  and 'in- 
stiling in  his  place  wholly  inexperienced  and  incompetent  persons 
being  to  postpone  indefinitely  the  time  when  plaintiff  will  get  possession 
of  his  stock  and  enjoy  the  dividends  therefrom,  and  to  continue  Ward 
indefinitely  in  the  control  of  the  business,  thus  in  effect  appropriating 
the  plaintiff's  inVestmoit  of  $42,800,  which  constitutes  a  fraud  upon 
the  plaintiff  and  a  violation  of  fiduciary  obligations,  the  case  is  plainly 
on©  calling  for  the  intervention  of  a  court  of  equity.  At  any  rate, 
it  is  not  an  "absolute,  certain,  and  clear  proposition  tjhat,  taking  the 
charges  in  the  bill  to  be  true,  the  bill  would  be  dismissed  at  the  hear- 
ing." 

It  was  suggested  from  the  bench  on  the  argument  that  the  court 
had  no  jurisdiction,  because  the  defendant  corporation  is  a  foreign 
corporation.  The  point  was  not  advanced  by  the  learned  counsel  for 
the  respondents,  and  I  do  not  think  that  it  was  because  he  overlooked 
the  point.  This  action  is  not  directed  against  a  foreign  corporation. 
The  corporation  and  its  directors  are  proper  parties  defendant  (King 
v.  Barnes,  supra),  but  the  actron  is  based  upon  a  New  York  contract 
between  the  plaintiff  and  Ward,  and  is  directed  primarily  against 
Ward  to  enjoin  him  from  violating  his  contract,  and,  by  way  of  man- 
datory injunction,  to  compel  him,  through  his  absolute  control  of  the 
corporation,  to  reinstate  the  plaintiff  as  factory  manager.  If  the 
corporate  entity  may  be  disregarded,  when  it  is  a  mere  instrumentality 
for  the  conduct  of  a  practical  partnership,  upon  the  principles  above 
discussed,  it  can  make  no  difference  that  the  parties  have  chosen  to 
locate  the  fiction  of  corporate  entity  in  another  state.  Moreover,  as 
the  corporation  is  engaged  in  business  in  this  state,  the  court  would 
possess  jurisdiction,  even  though  on  the  trial  it  should  decide  as  a 
matter  of  policy  to  decline  jurisdiction. 

The  plaintiff  seeks  other  and  further  relief  to  which  it  does  not 
appear  that  he  is  entitled.  Without  going  into  the  matter  in  any 
detail,  it  may  be  said  that  the  plaintiff  alleges  that  under  the  contract 
he  was  to  have  49  per  cent,  and  Ward  51  per  cent,  of  the  total  au- 
thorized capital  until  Ward's  investment  was  returned,  with  interest, 
whereupon  Ward  was  to  transfer  2  per  cent,  of  his  holdings  to  the 
plaintiff,  thereby  vesting  control  in  the  plaintiff.  Accordingly,  plain- 
tiff demands  that  Ward  cause  the  corporation  to  issue  a  sufficient 
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number  of  additional  shares  out  of  the  157  remaining  unissued  and 
transfer  the  same  to  the  plaintiff,  so  that  the  plaintiff  will  have  49 
per  cent,  of  the  stock  and  thus  be  in  a  position,  when  Ward's  invest- 
ment is  returned,  to  have  the  control  of  the  corporation.  If  such  was 
the  intent  of  the  contract,  it  was  not  so  provided,  and  before  the 
plaintiff  would  be  entitled  to  any  such  relief  the  contract  would  need 
reformation. 

For  these  reasons  I  am  of  the  opinion  that  the  judgment  and  orders 
sustaining  the  demurrers  should  be  reversed,  with  costs,  and  the  mo- 
tion to  sustain  the  demurrers  denied,  with  $10  costs,  with  the  usual 
leave  to  withdraw  the  demurrers  and  answer  upon  payment  of  said 
costs. 

MERREI/I/,  J.,  concurs- 

(107  Misc.  Bep.  145) 

WEIL  V.  WEIL  et  aL 

(Supreme  Court,  Special  Term,  Nassau  County.    May  1. 1919.) 

1.  Wills  «=»695(3) — (^onstbuction— Jurisdiction  op  Ooubtt. 

In  the  absence  of  Code  CJlv.  Proc.  §  1866,  the  Supreipe  Court  would  have 
no  authority  to  pass  on  the  validity  of  a  devise  of  realty,  wtiera  no  trust 
is  Involved. 

2.  JUBY    «=»14(1) — CONSTEUOnON  OF   WiLL. 

Under  Code  Civ.  Proc.  |  1866,  providing  that  the  validity  of  a  testa- 
mentary disposition  of  realty  is  to  be  determined  In  an  action  brought  for 
that  purpose,  in  like  manner  as  the  validity  of  a  deed  may  be  determined, 
an  action  for  the  construction  of  a  devise  wherein  minors  are  interested  is 
not  properly  triable  at  Special  Term,  bat  mnet  be  plaoed  upon  the  trial 
calendar  and  the  issues  determined  by  the  Jury. 

Action  by  Olga  J.  Weil  against  Eleanor  Weil  and  another  to  con- 
strue a  will.     Action  stricken  from  Special  Term  calendar  without 

prejudice. 

Charles  A.  Brodek,  of  New  York  City,  for  plaintiff. 
William  S.  Pettit,  of  Far  Rockaway,  guardian  ad  litem,  for  infant 
defendants. 

BENEDICT,  J.  This  is  an  action  under  section  1866  of  the  Code 
of  Civil  Procedure  to  determine  the  validity,  construction,  and  effect 
of  a  testamentary  disposition  of  real  property  situated  within  the  state. 
It  is  brought  by  the  widow  of  the  testator  against  his  and  her  minor 
children.  One  Richard  L.  Weil,  at  the  time  of  his  death  on  Decem- 
ber 12,  1916,  was  the  owner  in  fee  of  a  parcel  of  real  property  sit- 
uated in  the  village  of  Lawrence,  county  of  Nassau,  N,  Y,,  whereon 
he  and  his  wife  and  children  had  resided  prior  to  his  decease.  He  left 
personal  property  in  addition  to  this  parcel  of  real  property.  He 
left  a  last  will  which,  excepting  the  signatures  and  addresses  of  the 
witnesses,  was  holographic,  and  reads  as  foUow.s: 

^ss>FoT  othtr  o«Ma  lee  same  topic  4i  KBY-NtTMBDR  1a  aU  lUy-NoabWid  DlgMta  *  mdeaoi 
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"New  Yoife,  Jfts'y  12tb,  1913. 
"!» Riidiaid  L.  WeU,  being  of  Bound  and  devlaing  mind,  due  hereby  make 
tikis  my  last  wlU  and  testament 

**I  hereby  give  and  bequeath  to  my  wife,  Olga  Josephy  Well,  all  goods 
and  moneys  both  real  and  personal  of  which  I  die  possessed,  and  hereby  ap- 
point said  Olga  Josephy  Well  sole  executrix  of  this  my  last  will  and  testa- 
ment Richard  L^  WelL 
"Solomon  A.  Vander  Poorten, 

'•969  TMTany  St,  Bronx,  N.  Y, 
''Martha  Qoldsteln, 

'•1315  Prospect  Aye.,  Bronx,  N.  Y* 

This  will  was,  upon  the  30th  day  of  December,  1916,  admitted  to 
predate  in  the  Surrogate's  Court  of  the  County  of  Nassau. 

No  attempt  was  made  upon  such  probate,  nor,  indeed,  would  any 
attempt  have  been  successful,  to  obtain  a  construction  of  or  deter- 
mine the  validity  of  the  devise  of  the  testator's  real  property  in  the 
Surrogate's  Court  under  the  provisions  of  section  2615  of  the  Civil 
Code.  See  Matter  of  Harden,  88  Misc.  Rep.  420,  ISO  N,  Y.  Supp. 
743;  Matter  of  Catlin,  89  Misa  Rep.  93,  151  N.  Y.  Supp.  254;  Mat- 
ter of  Smith,  96  Misc.  Rep.  414,  160  N.  Y.  Supp.  514.  A  .special 
guardian  was  appointed  to  represent  the  infant  children  of  the  tes- 
tator upon  the  probate,  and  he  consented  to  the  probate  of  the  will 
and  the  issuance  of  letters  testamentary  to  the  widow  therein  named, 
but  stated  that  his  consent — 

'is  not  to  be  oonstmed  as  an  admission  that  the  attempt  on  the  part  of  the 
testator  to  devise  his  realty  by  said  will  was  successful,  as  It  Is  a  question 
In  the  mind  of  the  undersigned  whether  or  not  the  decedent  died  Intestate 
as  to  his  realty.** 

The  complaint  in  this  action  alleges,  among  other  matters,  that 
by  reason  of  the  form  of  the  will  the  defendants  might  unjustly  claim 
an  estate  in  fee  to  said  real  property,  on  the  ground  that  said  will  was 
not  sufficient  to  pass  title  to  said  real  property,  and  that,  consequently, 
said  decedent  died  intestate  aa  to  his  said  real  property,  and  also  that 
the  plaintiff  desires  to  dispose  of  said  real  property,  and  it  further 
alleges: 

**That  It  Is  important  that  the  validity*  construction,  and  effect  of  the 
aforesaid  testamentary  disposition  thereof  should  be  determined;  that  plain- 
tiff therefore  desires  that  a  determination  may  be  made  of  any  claims  made, 
or  that  might  be  made  by  the  defendants  adverse  to  her  estate  in  said  real 
property." 

[1]  It  is  apparent,  from  the  language  of  the  will,  that  there  is  no 
trust  involved,  and  it  has  become  settled  law  that  the  Supreme  Court, 
were  it  not  for  the  provisions  of  section  1866  of  the  Civil  Code,  would 
not  have  authority  to  pass  upon  the  validity  of  the  alleged  devise. 
It  was  said  by  the  Cqurt  of  Appeals  in  Davis  v,  Trcmin,  205  N.  Y. 
236,  98N.B.  383: 

"The  will  created  no  trust,  and  the  estates  given  by  It  were  all  legal,  not 
•equitable.  Therefore  the  construction  of  the  will  presented  questions  of 
legal,  not  of  equitable,  cognizance,  and  the  action  could  not  be  maintained, 
were  it  not  for  section  1866  of  the  Code  of  Civil  Procedure,  which  authorizes 
an  action  to  be  brought  to  determine  the  validity,  construction,  and  effect  of 
testamentary  disposition  of  real  estate  within  the  state.  Mellen  v.  Mellen, 
139  JJ.  Y.  210  [34  N.  B.  926]." 
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It  Was  formerly  held  thdt  in  the  absence  of  any  trust,  or  where 
there  is  no  feature  of  fraud,  mistake,  or  other  fact  calling  for  equi- 
table relief,  an  equitable  action  could  not  be  maintained  to  construe 
a  will  containing  a  devise  of  real  property.  See  Jones  v.  Richards,  24 
Misc.  Rep.  625,  54  N.  Y.  Supp.  126;  Kalish  v.  Kalish,  45  App,  Div. 
528>  61  N.  Y.  Supp.  448.  But  it  was  held  in  Adams  v.  Becker,  47 
Hun,  65,  that  the  former  rule  was  changed  by  the  passage  of  section 
1866  of  the  Civil  Code,  and  in  that  case  the  Appdlate  Division  re- 
versed a  judgment  dismissing  the  pontiff's  complaint  and  held  that 
an  action  would  He  by  an  heir  at  law  of  the  testator  against  devisees  ! 

under  a  will  to  determine  to  what  extent  the  provisions  of  the  will  | 

affected  the  title  of   the  heir  at  law  as  to  the  real  property  which  j 

would  have  descended  to  him  had  the  testator  died  intestate.  •  \ 

It  was,  however,  held  by  the  Court  of  Appeals,  In  an  opinion  by 
Judge  Peckham,  in  which  all  the  other  judges  concurred  (Anderson 
V.  Anderson,  112  N.  Y.  104,  19  N.  E.  427,  2  L.  R.  A.  175),  that  a 
devisee  of  the  legal  estate,  in  possession  of  the  property  devised,  can- 
not maintain  an  action  ta  establish  the  will  against  the^heirs  at  law. 
It  was  pointed  out  in  that  case  that,  while  courts  of  equity  have  no 
inherent  jurisdiction  to- entertain  an  action  to  establish  a  will,  section 
1866  did  authorize  the  determination  "in  an  action  brought  for  that 
purpose'*  of  the  question  ''as  to  the  validity,  construction,  or  effect 
under  the  laws  of  this  state  of  a  testamentary  disposition  of  real  prop- 
erty." Judge  Peckham  refers,  in  the  <}0ur8e  of  the  opinion,  to  the 
case  of  Weed  v.  Weed,  94  N.  Y.  243,  where  it  was  held  that  a  devisee 
who  claims  a  mere  legal  estate  in  the  property  of  the  testator,  where 
there  is  no  trust,  cannot  maintain  an  action  for  the  construction  of  the 
devise,  but  must  assert  his  title  by  ejectment  or  other  legal  action,  or, 
if  in  possession,  must  await  an  attack  upon  it  and  set  up  a  devise  in 
answer  to  the  hostile  claim.  See  also  Fetguson  v.  Glover,  103  Misc. 
Rep.  341,  345,  170  N.  Y.  Supp.  141,  and  cases  there  cited. 

[2]  But  aside  from  the  doubt  suggested  by  these  cases,  there  is, 
I  think,  a  graver  question  to  be  determined,  in  the  present  action,  and 
one  that  does  not  seem  to  have  received  notice  in  any  of  the  decisions 
above  cited.  It  relates  to  the  forum  in  which  this  action  may  be 
tried.     Section  1866  states  that — 

"The  valiaity,  construction,  or  effect^  under  the  laws  of  the  state,  of  a 
testamentary  disposition  of  real  property  situated  within  the  state,  or  of 
an  interest  in  such  property,  which  would  descend  to  the  heir  of  an  Intestate, 
may  be  determined,  In  an  action  brought  for  ttot  purpoee,  in  Uke  manner 
as  the  validity  of  a  deed,  purporting  to  convey  land,  may  be  determined." 

As  Surrogate  Fowler  pointed  out  in  Matter  of  Sn^ith,  96  Misc.  Rep. 
414,  160  N.  Y,  Supp.  514: 

"If  the  legal  title  to  real  property  is  involved,  the  surrogate  cannot  con- 
strue the  will,  as  legal  titles  require  a  title  in  pais  and  there  is  no  proper 
provision  in  the  Surrogate's  Law  of  1914  for  trial  by  Jiiry  In  proceedings  in- 
volving titles  to  land.  Legal  titles  may  not  be  divested  in  a  naked  proceed- 
ing for  the  construction  of  a  will.  Legal  titles  can  be  tested  and  defeated 
only  in  courts  possessed  of  common-law  jurisdictions.  A  man  is  protected  in 
his  freehold  by  trial  by  Jury  in  a  proper  fonim.  This  point  needs  no  cita- 
tion of  authority." 
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I  do  not  understand  that  section  1866  confers  upon  tliis  court  any 
other  or  different  power  to  determine  the  validity  of  a  devise  of  real 
property  than  is  vested  in  the  courts  of  common  law  in  determining 
the  validity  of  a  deed.  The  determination  of  such  an  issue,  except  in 
a  case  where  it  is  embraced  within  general  equitable  jurisdiction,  must, 
I  think,  under  the  provisions  of  section  1866,  be  arrived  at  **in  like 
manner  as  the  validity  of  a  deed,  purporting  to  convey  land,  may  be 
determined."  The  validity  of  a  deed  purporting  to  convey  land  can 
be  determined  only  after  a  trial  at  law  by  the  verdict  of  a  jury,  un- 
less a  jury  trial  be  waived.  In  the  present  case  the  defendants  are 
infants,  and  cannot  waive  their  rights  to  a  determination  of  the  ques- 
tions here  at  issue  by  a  jury,  and  I  therefore  am  of  the  opinion  th%t 
this  action  is  not  properly  upon  the  calendar  of  the  Special  Term,  nor 
was  it  properly  triable  thereat,  but  that,  in  order  to  be  tried,  it  must 
be  placed  upon  the  trial  calendar  and  the  issues  determined  by  a 
jury. 

I  therefore  direct  that  the  action  be  stricken  from  the  Special  Term 
calendar,  without  prejudice  to  its  trial  at  the  Trial  Term,  and  that 
an  order  in  accordance  herewith  may  be  submitted  for  signature. 


(106  Misc.  Rep.  324) 

UNION  FERRY  CO.  OF  NEW  YORK  &  BROOKLYN   v.  FAIRCHILD  et  al. 

(Supreme  Court,  Special  Term,  New  York  Ck>unty.    February,  1919.) 

1.  Landlokd  and  Tenant  ^s»68(d) — ^A^ttack  on  Landlobd'6  Trrufr-^BCBSsi- 

Ti  OF  SUSBENDEB  OF  PbEMISES. 

In  a  suit  to  quiet  title  to  a  ferry  slip  where  defendants  counterclalmed 
for  rent,  It  was  not  necessary  for  the  tenant  to  surrender  possession  of 
the  premises  before  disputing  the  landlord's  title ;  it  not  appearing  that 
the  tenant  had  such  ezduslTe  or  special  right  as  could  be  surrendered 
to  the  landlord. 

2.  Landlokd  and  Tenant  ^s»Q2(1)— Denial  op  liANniJOBD'a  TirxB—MnruAL 

Mistake  as  to  Title. 

In  suit  to  quiet  tl'tle  to  a  ferry  slip  for  which  plaintiff  had  paid  rent 
for  many  years  as  tenant,  the  tenant  was  not  estopped  to  deny  the  land- 
lord's title,  where  such  rent  had  been  paid  on  account  of  a  mutual  mis- 
take between  the  parties  as  to  defendant's  title. 

8.  PrxAniNO   ^59194(3)-^I>emubbeb   to    Answeb—Pabtiai.   Defense— 9uffi- 

CIENCT. 

In  suit  to  quiet  title  to  a  ferry  slip  where  separate  defenses  alleged 
adverse  possession  and  an  easement  acquired  through  adverse  possesslcMi 
by  defendant,  the  defenses  are  bad  on  demurrer  where  they  do  not  con« 
tain  the  special  denials  requisite  to  constitute  a  complete  defense. 

4.  Navigable  Watbbs  €=»39(2)--Ripabian  Rights— Nattjbe  and  Extent. 

Exclusive  ownership  or  privilege  in  navigable  waters  is  not  derivable 
from  ownership  of  land  under  water  of  adjacent  lands  or  structures. 

5.  Quibtino  Title  ^b»29— LnrriATiONS— Afpuoabilitt  of  Statctbs. 

The  10  and  20  years'  statutes  of  limitations  KML  not  applicable  to  a 
suit  to  quiet  title  to  a  ferry  slip ;  the  right  ta  have  title  quieted  being  a 
continuing  one. 
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6.  Quieting  Trrut  ^ss>l&) — Cloud  on  Titijd— I/Kask  Buccu'rjtD  by  Mutual 

Mistake. 

A  lease  and  resulting  tenancy  that  has  come  Into  being  because  of  a 
mutual  mistake  between  the  lessor  and  the  lessee  as  to  title  to  the  prop* 
erty  leased  constitutes  a  doud  on  the  lessee's  titlB,  where  it  appears  that 
title  in  fact  was  in  lessee  and  not  In  lessor. 

7.  Set-Off  and  CouNi^atcLAiH  ^s»29(2) — Suits  to  Quidt  TirLB, 

In  a  suit  to  quiet  title  to  a  ferry  slip  for  which  plaintiff  had  paid  rent 
as  tenant  under  a  mutual  mistake  of  fad:  as  t^  title,  a  counterclaim  for 
rent  based  upon  express  agreement  and  payments  made  by  lessor  to  ac- 
quire outstanding  interests  in  the  property  held  so  connected  with  the 
subject-matter  of  the  action  that  It  might  properly  be  adjudicated. 

Suit  by  the  Union  Ferry  Company  of  New  York  and  Brooklyn 
against  Julian  P.  Fairchild  and  others.  On  demurrer  to  defendants' 
defenses  and  counterclaims.  Demurrer  sustained  as  to  defenses  and 
overruled  as  to  counterclaims. 

Forster,  Hotaling  &  Klenke,  of  New  York  City  (George  P.  Hotaling, 
of  New  York  City,  of  counsel),  for  {rfaintifl. 

Cullen  &  Dykman,  of  Brooklyn  (P.  S.  Dean,  of  New  York  City,  of 
counsel),  for  defendants. 

FORD,  J.  Novel  questions  are  presented  by  this  demurrer  to  the 
separate  defenses  and  counterclaims  set  up  in  the  answer.  It  appears 
from  the  allegations  of  the  con^laint  that  the  plaintiff,  a  corporation, 
operates  a  ferry  under  a  public  franchise  between  the  boroughs  of 
Manhattan  and  Brooklyn.  The  defendant  (now  represented  in  the 
action  by  the  receivers  substituted  since  its  commencement)  owns  prop- 
erty adjoining  that  of  the  plaintiff  at  the  foot  of  Hamilton  avenue,  the 
Brooklyn  terminal  of  the  ferry. 

For  many  years  prior  to  1890  the  ferry  was  operated  by  another  cor- 
poration, the  Union  Ferry  Company  of  Brooklyn,  whidi  on  Novem- 
ber 5th  of  that  year  sold  and  conveyed  m  fee  simple  absolute  to  plain- 
tiff all  its  property  at  the  foot  of  Hamilton  avenue  "including  the  slips 
and  landing  places  and  approach  to  said  sUps  including  ti^  half  of 
the  slip  hereinafter  mentioned,  and  the  upland  and  land  under  water 
at  or  adjacent  to  the  foot  of  said  Hamilton  avenue  and  then  and  now 
used  in  connection  with  the  said  ferry."  Plaintiff  immediately  en- 
tered under  the  deed  and  has  since  remained  in  possession. 

Afterwards  '*lt  was  represented  by  the  defendant  to  the  plaintiff  that  for 
many  years  and  up  to  the  time  of  such  purchase  the  said  Union  F^ry  Com- 
pany had  paid  the  defendant  for  the  right  to  use  the  half  of  the  slip  here- 
inafter described  in  connection  with  the  operation  of  said  ferry,  which  right 
and  privilege  defendant  claimed  were  owned  and  granted  by  it,  and  defend- 
ant thereupon  represented  and  claimed  that  the  plaintiff  was  usins^such  right 
and  privilege  and  should  continue  such  payments,  and  believing  such  repre- 
sentations and  claim  to  be  true  and  valid  and  in  ignorance  of  the  fact  that 
the  defendant  had  no  valid  claim,  and  under  the  mistake  hereinafter  set 
forth,  the  plaintiff,  through  Its  then  officers,  paid  to  the  said  defendant  from 
November,  1890,  down  to  about  February  1,  1919,  large  sums  of  money  con- 
sisting of  quarter-annual  payments  of  seven  hundred  and  fifty  dollars  ($750), 
amounting  altogether  to  over  seventy-five  thousand  dollars  ($75,000),  such 
sums  being  asked  for  and  paid  upon  the  representation  and  claim  of  the  de- 
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fendant  that  the  platntiff  wa»  occupying  or  nslag  In  the  operation  <of  Its 
said  ferry  the  part  of  said  slip  hereinafter  described  which  belonged  to  the 
said  defendant" 

In  explanation  of  the  initial  mistdke  tinder  which  these  payments 
were  made,  it  is  further  alleged  that  down  to  1915  both  plaintiff  and 
defendant  corporations  had  been  controlled  by  the  same  person  or  per- 
sons. After  a  change  of  officers  was  made  in  the  plaintiff  corporation, 
an  investigation  was  begun  with  the  result  that  these  facts  were  learned 
for  the  first  time: 

In  1881  the  defendant  pretended  to  lease  to  fte  Union  Perry  Com- 
pany of  Brooklyn,  plaintiff's  predecessor  in  interest,  **the  privilege  to 
use  and  occupy  the  southwesterly  half  of  the  slip  at  the  foot  of  Ham- 
ilton avenue''  and  "the  northeasterly  side  or  face  of  the  bulkhead  and 
pier,  for  the  purpose  of  securing  erections,  racks,  and  bridges." 

When  the  lease  was  made,  the  half  of  the  slip  covered  by  the  lease 
consisted  of  "open  navigable  waters  of  the  East  River'*  except  as  to 
some  part  of  it  which  had  been  filled  in  and  occt(()ied  as  a  public  street, 
and  "the  lands  under  the  waters  of  said  slip"  were  owned  by  the  state. 

On  February  8,  1886,  three  montfis  before  the  expiration  of  the  term 
of  the  lease,  the  land  under  the  waters  of  the  half  slip  was  "duly  grant- 
ed and  conveyed,  free  from  all  incumbrances  and  daims"  to  the  Union 
Ferrv  Company  by  the  state,  and  the  grant  was  recorded  in  the  coun- 
ty of  Kings. 

The  grantee  remained  in  possession  and  continued  to  use  the-  slip 
as  theretofore  but  claiming  under  the  grant  until  the  property  was  con- 
veyed to  the  plaintiff  in  1890  as  before  described. 

It  is  further  alleged : , 

"That  the  allegefd  right  or  prMlege  of  using  the  side  or  ftioe  of  defendant's 
Bald  bulkhead  and  plar  was,  prior  to  February  1,  191^  abandoned  and  given 
up,  and  any  ferry  «ack  or  bridge  theretofore  secured  to  any  bulkhead  or  pier 
of  the  defendant  was  taken  down  and  removed  and  placed  upon  the  plain  ti  IT  s 
own  land/' 

The  defendant  has  brought  three  actions  in  the  Municipal  Court  de- 
manding payment  of  the  rent  for  the  premises  demised  by  the  original 
lease  "because  of  the  payments  of  rent  up  to  November,  1915,"  and 
claims : 

"That  the  plaintiff  Is  a  tenant  and  must  remain  a  tenant  and  pay  defendant 
rent  for  plaintiff's  own  property  until  It  makes  a  legal  surrender  of  Its  own 
property  to  the  defendant  who  does  not  own  and  never  haa  owned  said  prop- 
erty, and  that  plaintiff  cannot  be  released  or  discharged  from  payments  of 
rent  until  it  does  make  such  surrender,  notwithstanding  that  plaintiff,  as 
the  defendant  has  admitted,  Is  and  has  been  since  1890  the  absolute  owner 
of  said  slip." 

It  is  specifically  all^;ed  that — 

The  ''pretended  lease  was,  and  any  alleged  ezteaakms  or  renewals  thereof 
were,  without  consideration  and  void  and  beyond  the  power  of  the  said  de- 
fendant to  make  or  of  the  said  Union  Ferry  Company  of  Brooklyn  to  ac- 
quire from  It,  and  were  made  under  the  mutual  mistake  aforesaid." 

Plaintiff  alleges  that  it  has  no  adequate  remedy  at  law,  that  the  Mu- 
nicipal Court  is  without  power  to  grant  the  relief  it  is  entitled  to,  that 
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the  actions  in  that  court  have  been  stayed  during  the  pendency  of  this 
action,  and  that  it  will  suffer  irreparable  damage  unless  this  court  af- 
fords relief. 

The  complaint  demands  judgment  declaring  the  lease  and  any  re- 
newals of  it  null  and  void  and  enjoining  the  defendant  from  attempting 
to  enforce  them  or  to  interfere  with  the  plaintiff's  use  of  the  slip  in 
controversy  or  any  of  its  fixtures.  It  also  demands  judgment  **that  the 
defendant  has  no  right,  title,  or  interest  or  claim  of  any  kind  to  the 
said  southwesterly  half  of  said  fepy  or  the  waters  thereof  or  the  lands 
under  the  waters  thereof."  A  sum  of  money  is  also  demanded  for 
rentals  already  paid. 

Although  this  demurrer  is  one  directed  against  the  sufficiency  of  de- 
fenses and  coimterclaims  set  up  in  the  answer,  yet  the  serious  attack 
upon  the  sufficiency  of  the  complaint  necessitates  most  careful  consid- 
eration, hence  the  somewhat  extended  resume  of  the  allegations  con- 
tained in  the  initial  pleading.  Baxter  v.  McDonnell,  154  N.  Y.  432, 
48  N,  E.  816.  Counsel  for  the  defehdant  stoutly  contends  that  since 
the  relationship  between  plaintiff  and  defendant  is  that  of  landlord 
and  tenant,  so  recognized  by  both  and  by  plaintiff's  grantor  by  writ- 
ten lease  and  payment  of  rent  until  shortly  before  the  commencement 
of  the  action,  it  is  barred  by  the  rule  that  a  tenant  may  not  dispute 
the  title  of  the  landlord  until  possession  of  the  premises  is  surrendered. 
That  is  a  rule  so  well  settled  that  citation  of  authorities  would  be  a 
work  of  supererogation.    But  does  the  complaint  contravene  the  rule  ? 

[1]  As  has  been  shown,  it  alleges  that  the  relationship  was  entered 
into  by  mutual  mistake  not  discovered  until  1916,  and  it  shows  a  re- 
lationship between  the  parties  to  the  original  lease  in  the  control  and 
management  of  the  two  corporations  which  tends  to  explain  why  the 
mistake  was  not  before  revealed.  That  mistake  .was  in  assuming  that 
the  defendant  ever  owned  any  substantial  interest  of  any  kind  in  the 
premises  purported  to  be  granted  by  the  lease,  except  the  privilege  of 
using  the  side  or  face  of  defendant's  bulkhead  and  pier  for  the  pur- 
pose of  securing  certain  erections,  racks  and  bridges.  This  privilege, 
it  is  alleged,  has  been  abandoned,  and  no  part  of  the  premises  c<Jvered 
by  the  lease  is  now  in  plaintiff's  possession,  except  the  right  to  use 
the  open,  navigable  waters  of  the  East  River  according  to  the  allega- 
tions of  the  complaint.  Whit  are  defendant's  rights  in  those  waters  ? 
If  the  allegations  of  the  complaint  are  taken  at  their  face  value,  it  has 
no  exclusive  or  special  rights  that  could  or  would  be  required  to  be 
surrendered  to  it  as  a  condition  of  bringing  this  action  under  the  rule 
invoked. 

Even  if  it  were  held  that  the  condition  requiring  the  demised  prem- 
ises to  be  surrendered  before  the  landlord's  title  may  be  assailed  has 
not  been  shown  in  the  complaint  to  have  been  sufficiently  complied  with, 
yet  there  is  an  exception  to  the  rule  under  which  the  case  would  fall  in 
my  opinion.  It  is  succinctly  stated  in  volume  24,  p.  940,  of  the  Cyclo- 
pedia of  Law  and  Procedure,  as  follows: 

"Inasmuch  as  the  estoppel  to  deny  title  Is  based  on  an  admission  of  title 
shown  by  the  tenant  in  accepting  or  retaining  possession  as  tenant,  it  follows 
that  ii  the  relationship  of  landlord  and  tenant  was  induced  by  frauds  duress, 
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misrepresentation,  or  mistake,  the  tenant  Is  not  estopped,  to  deny  what  It 
would  not  have  admitted  In  the  absence  of  fraud  or  mistake."  , 

Two  New  .York  cases  (Ingraham  v.  Baldwin,  9  N.  Y.  45 ;  Bigler  v. 
Furman,  58  Barb.  545)  are  cited  by  Cyc.  as  authority.  To  these  may 
be  added  Jackson  v.  Cuerden,  2.  Johns.  Cas.  353 ;  Jackson  v.  Spear, 
7  Wend.  401;  Child'v.  Chappell,  9  N.  Y.  246;  Voorhees  v.  Burchard, 
55  N.  Y.  98;  Jones  v.  Reilly,  174  N.  Y.  97,  66  N.  E.  649. 

[2]  It  seems  to  me  that  the  complaint  is  good  under  the  exception 
even  if  the  plaintiff  were. held  technically  to  be  in  possession.  I  do 
not  think  that  a  court  of  equity  should  in  any  event  deny  a  hearing  to 
one  seeking  relief  from  the  most  extraordinary  situation  shown  in 
this  complaint  Surely,  the  plaintiff,  operating  a  municipal  ferry,  will 
not  be  required  to  stispend  its  public  service  before  the  court  will  hear 
its  case. 

So  far  as  any  exclusive  privilege  to  use. the  waters^  of  the  slip  in 
question  has  been  granted  to  the  plaintiff  for  ferry  purposes,  that  of 
course  has  its  origin  in  public  authority,  and  it  does  not  appear  upon 
the  face  of  the  complaint  hgi^^  defendant's  nlere  ownership  of  the  lands 
under  those  waters  or  of  the  pier  adjacent  to  them  carries  any  l^al 
right  either  to  grant  or  to  withhold  their  use. 

[3]  The  first  and  second  separate  defenses  allege  adverse  posses- 
sion and  an  easement  acquired  through  adverse  possession  repectively. 
Neither  defense  contains  the  special  denials  requisite  to  constitute  a 
complete  defense  and  is  therefore  bad  on  demurrer;  the  cogent  rea- 
soning of  the  late  Mr.  Justice  Gaynor  in  Carter  v.  Eighth  Ward  Bank, 
33  Misc.  Rep.  128,  67  N.  Y.  Supp.  300,  to  the  contrary  notwithstand- 
ing. There  is  no  longer  doubt  as  to  this  rule  as  declared  in  Douglass 
V.  Phoenix  Ins.  Co.,  138  N.  Y.  209,  33  N.  E.  938,  20  L.  R.  A.  118,  34 
Am.  St.  Rep.  448. 

[4]  It  also  seems  to  me  that  both  these  defenses  are  insufficient  in 
law  because  they  claim  exclusive  ownership  or  exclusive  privilege  in 
the  navigable  waters  of  the  East  River.  Such  exclusive  rights  are  not 
derived  from  ownership  of  the  lands  under  water  or  of  adjacent  lands 
or  structures.  Jencks  v.  Miller,  17  Misc.  Rep.  461,  40  N,  Y.  Supp. 
1088;  29  Cyc.  362;  Burbank  v.  Fay,  65  N.  Y.  57;  People  v.  Van- 
derbilt,  26  N.  Y.  287. 

[5]  The  third  and  fourth  separate  defenses  set  up  the  10  and  20 
year  statutes  of  limitations  respectively.  In  their  discussion  of  the 
sufficiency  of  these  defenses  both  sides  seem  to  proceed  upon  the  theory 
that  the  rule  governing  the  recovery  of  money  paid  under  mistake  is 
decisive.  That  would  doubtless  be  so  in  a  suit  brought  merely  to  re- 
cover money  so  paid.  But  it  seems  to  me  that  while  the  complaint  de- 
mands a  money  judgment  for  the  seemingly  arbitrary  sum  of  $20,000 
with  interest  from  the  26th  day  of  April,  1916,  the  action  is  in  essence 
one  to  quiet  title.  So  far  as  the  right  to  recover  money  paid  by  mis- 
take is  concerned,  neither  of  the  statutes  pleaded  is  the  appropriate  one, 
since  the  6-year  statute  of  limitations  would  obviously  apply.  Hence 
the  pleas  must  be  taken  as  against  the  plaintiff's  principal  demands, 
namely,  that  the  lease  and  tenancy  be  canceled  and  terminated  and  the 
title  to  ttie  lands  tmder  water  be  settled  by  judicial  decree. 
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Here  we  have  a  complaint  alleging  actual  possession  and  ownership 
of  all  the  premises,  but  also  alleging  that  the  defendant  claims  owner- 
ship in  the  same  premises  and  has  asserted  its  tide  by  three  separate 
actions  for  rent  in  another  court.  As  has  been  shown,  the  apparent 
relationship  of  landlord  and  tenant  is  not  a  bar  to  the  action,  and  plain- 
tiff comes  to  court  with  the  plea  that  the  adverse  and  vexatious  daims 
of  the  defendant  be  annulled. 

[8]  The  old  lease,  while  not  renewed  in  writing,  has  been  renew- 
ed as  to  its  provisions  by  a  holding  over  for  yearly  terms  and  con- 
tinues to  serve  as  a  basis  of  defendant's  claim  for  rent  That  lease, 
and  the  resulting  tenancy  which  plaintiff  alleges  came  into  being  by 
mutual  mistake,  constitute  a  cloud  on  plaintiff's  title,  as  it  seems  to  me. 
But  whether  or  not  this  action  has  all  the  distinguishing  features  which 
entitle  it  to  be  classed  strictly  as  one  to  remove  a  cloud  on  title,  it 
would  seem  as  though  the  same  reasons  exist  for  applyinjg  to  it  the 
principles  of  law  applicable  to  actions  of  that  class  to  which  it  is  at 
least  akin 

In  Ford  v.  Clcndenin,  215  K  Y.  10,  16,  109  N.  E.  124,  126  (Ann. 
Cas.  1917A,  658),  it  is  said: 

"It  Is  well  settled  that  an  owner  in  possession  ]ia&  a  rlgbt  to  invoke  tbe 
aid  of  a  court  of  equity  at  any  time  while  he  is  so^e  owner  and  in  pos- 
session, to  have  an  apparent,  though  in  fact  not  a  real,  Incumbranoe  dis- 
charged from  the  record  and  such  a  right  Is  never  barred  by  the  statute  of 
limitations.  It  is  a  continuing  right  which  exists  as  long  as  there  is  an 
occasion  for  its  exercise.  Miner  v.  Beekman,  60  N.  X.  837 ;  Schoener  v.  Lis* 
sauer,  107  N.  T.  Ill  [13  N.  E.  741];  Smith  v.  Held,  134  N.  Y.  568.  577.  578 
[81  N.  B.  1082] ;  De  Forest  v.  Walters,  153  N.  Y.  229  [47  N.  E.  294] ;  Gllmore 
V.  Ham,  142  N.  Y.  1  [36  N.  B.  826,  40  Am.  St  Bep.  654].*' 

I  conclude  therefore  that  neither  statute  pleaded  is  a  bar  to  the  ac* 
tion.  Both  defenses  like  the  first  and  second  are  also  demurrable  for 
failure  to  incorporate  the  necessary  denials  to  constitute  c<miplete  de- 
fenses.   Devoe  v.  Lut2,  133  App.  Div.  356,  117  N".  Y.  Supp.  339. 

[7]  In  the  first  counterclaim  it  is  alleged  that  it  was  agreed  between 
the  defendant  and  the  Union  Ferry  Company  of  BrooWyn,  plaintiff's 
grantor,  that  the  land  under  the  waters  of  the  half  slip  in  question 
"should  be  the  property  of  said  dock  company  and  for  the  use  of  which 
said  ferry  company  was  then  paying  rent  under  the  last  mentioned 
lease,"  i.  e.,  the  written  lease  whose  term  expired  May  1,  1886.  The 
right  to  have  the  title  to  this  land  under  water  conveyed  to  the  defends 
ant  so  far  as  such  title  had  been  conveyed  in  the  grant  from  the  state 
in  1886  to  the  plaintiff's  predecessor  in  interest,  is  therefore  based  upon 
an  express  agreement  and  in  consideration  of  the  $5,000  previously 
paid  by  it  for  the  prior  conveyance  of  the  interest  of  Blake  in  the  prop* 
erty.  Since  it  is  further  alleged  that  the  plaintiff  took  title  to  the  prop^ 
erty  and  assets  of  its  predecessor  subject  to  all  its  "liabilities  and  ob- 
ligations in  respect  thereto,"  it  seems  to  me  that  a  good  equitable  cause 
of  action  is  stated,  particularly  in  view  of  plaintiff's  apparent  recogni- 
tion of  defendant's  ownership  or  right  of  ownership  by  the  payment 
of  rent  for  upwards  of  a  quarter  of  a  century  and  this  irrespective  of 
whether  a  trust  was  technically  created  or  not. 

Nor  does  there  seem  to  be  any  valid  objection  to  the  second  <:ounter- 
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claim.  All  the  questions  presented  by  complaint  and  cotinterclauns 
are  so  related  to  the  subject*matter  of  the  action  that  the  court  may 
properly  adjudicate  them  in  the  single  action.  Scognamillo  v.  Passa- 
relli,  157  App.  Div.  433,  142  N.  Y.  Supp.  382,  dissenting  opinion  by 
Scott,  J.,  on  which  order  was  reversed,  210  N.  Y.  550, 105  N.  E.  199. 

It  should  not  be  overlooked,  moreover,  that  there  is  more  than  the 
mere  use  of  the  waters  of  the  half  slip  brought  in  question  by  these 
counterclaims.  The  use  of  "the  northeasterly  face  of  the  bulkhead  and 
pier  of  the  Atlantic  Dock  Company's  property  for  the  purpose  of  a 
ferry  slip,  together  with  the  northeasterly  face  of  the  said  bulkhead 
and  pier  for  securing  the  racks  and  bridges  necessary  for  said  ferry 
slip,  and  the  privilege  of  maintaining  a  lantern  at  the  end  of  the  pier 
and  of  passing  to  and  from  the  same,*'  embrace  rights  and  privileges 
also  demised  by  the  lease  and  used  by  the  plaintiff  down  to  the  com- 
mencement of  the  action,  according  to  the  counterclaim,  and  the  own- 
ership of  those  rights  and  privileges  in  the  defendant  and  that  they 
had  a  rental  value,  irrespective  of  rights  claimed  in  the  waters  of  the 
half  slip,  are  not  disputed.  Also  the  defendant  claims  certain  exclu- 
sive rights  and  privileges  in  the  lands  under  the  waters  of  the  slip  by 
virflie  of  the  Blake  grant  which  was  prior  to  the  grant  from  the  state 
to  the  plaintiff.  It  does  not  appear  how  Blake  acquired  title  to  those 
rights  and  privileges.  Nevertheless  the  Blake  grant  cannot  on  this 
demurrer  be  treated  as  a  nullity. 

To  summarize,  the  complaint  is  held  to  be  sufficient.  The  first,  sec- 
ond, third,  and  fourth  defenses  are  insufficient ;  but  the  two  counter- 
claims are  good.    Plaintiff  may  reply  to  the  counterclaims.    No  costs. 

Ordered  accordingly. . 


aoe  Mlac  Rep.  887) 

SIMON  et  al.  v.  UNI>BIL 

(City  Conrt  of  New  York,  Trial  Terra.  February,  1919.) 

L  DAUAassf  ^co85 — liiQuiDATSD  Dahcagbs— Sfbtot. 

When  damages  resultlnir  from  breach  of  contract  are  uncertain  In 
amount,  the  parties  may  say  how  much  shall  be  paid  by  way  of  compen- 
sation to  Injured  party,  and,  when  they  have  settled  such  compensation, 
a  court  of  neither  law  nor  equity  will  diminish  its  amount,  unless  it  is 
grossly  df8prof>ortlonnte  to  actual  Injury,  bnt  where  amount  fixed  is  not 
far  beyond  what  might  properly  be  expected  to  arise  from  a  breach,  the 
parties  will  be  held  to  their  bargain. 

2.  DAMAaES  ^=»S0(1) — ^Personal  Se&vices— Liquidated  Dakaqes  or  Penalty. 
Where  defendant,  on  engaglu^  to  give  entire  time  as  designer  In  plaln- 
tUTs  factoxT  for  a  year  at  $130  per  week,  agreed  not  to  associate  him- 
self in  any  other  business,  and  on  breach  to  pay  $1,000  as  liquidated  dam- 
ages, and  refused  to  perform  contract,  and  took  employment  in  another 
similar  business,  such  amount  was  to  be  deemed  liquidated  damages,  and 
was  not  so  excessive  as  to  shock  the  moral  sense. 

Action  for  liquidated  damages  by  Louis  Simon  and  David  Cohen 
against  Max  Linder.     Directed  verdict  for  plaintiffs,  and  defendant 

moves  for  a  new  trial.     Motion  for  new  trial  denied. 

1.  "1  .,--.-.       -  ■  ■  .        .  .  -       .   ■  ^ 

^s»For  other  caaes  see  BRxne  topic  A  K£Y-NUMBER  in  all  KeywNlttiibend  Dis^to  6  IndeXM 
176N.Y.S.— 17 
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I.  Gainsburg,  of  New  York  City,  for  the  motion. 
Breitbart  &  Breitbart,  of  New  York  City,  opposed.     ' 

FINELITE,  J.  This  action  came  on  for  trial  before  the  court  and 
a  jury.  At  the  conclusion  of  the  evidence  both  sides  moved  for  a 
direction,  whereupon  the  court  directed  the  jury  to  find  a  verdict  for 
the  plaintiff  in  the  sum  of  $1,000,  upon  which  a  motion  was  made  by 
the  defendant  for  a  new  trial,  which  motion  was  entertained  by  the 
court. 

The  action  is  brought  by  the  plaintiff  to  recover  the  sum  of  $1,000 
as  liquidated  damages,  predicated  upon  the  following  agreement : 

"New  York,  September  24, 19ia 

"Agreement  made  and  entered  Into  this  twenty-fourth  day  of  September, 
nineteen  hundred  and  eighteen,  by  and  between  L.  Simon  &  Ca,  of  the  city, 
county  and  state  of  New  York,  parties  of  the  first  part,  and  Max  Linden, 
of  the  borough  of  Brooklyn,  city  of  New  York,  party  of  the  second  part.  Hie 
parties  of  the  first  part  hereby  agree  to  engage  the  party  of  the  second  part 
as  designer  in  their  factory  for  the  period  of  one  year  beginning  October  7, 
1918,  and  ending  October  4,  1919.  The  parties  of  the  first  part  agree  to 
pay  the  party  of  the  second  part  a  weekly  salary  of  $130.  The  party  of  the 
second  part,  Max  Linden,  hereby  accepts  the  position  above  stated  for  the 
period  and  salary  above  mentioned  and  agrees  to  give  his  entire  tlme%nd 
attention  to  the  entire  satisfaction  of  L.  Simon  &  Co.  The  party  of  the  «ecs 
and  part  further  agrees  not  to  associate  or  interest  himself  in  any  other 
hnsiness  tchatsoever.  The  party  of  the  second  part  also  agrees  to  pajf  on 
demand  the  sum  of  $1,000  as  liquidated  damages  for  his  failure  to  fulfUl  his 
part  of  this  contract.  The  above  contract  absolutely  cancels  any  existing 
contracts  prior  to  this  date." 

Signed  by  the  parties. 

The  defendant  contends  that  under  the  italicized  clause  in  the 
above-quoted  agreement  it  is  a  penalty,  and  not  liquidated  damages, 
and  the  plaintiff  failing  to  prove  any  actual  damages  whatsoever  aris- 
ing by  reason  of  eithei*  the  loss  of  the  defendant's  services  or  the 
rendition  of  his  services  to  any  other  firm,  that  therefore  there  cannot 
be  any  recovery  under  the  instrument,  and  relies  upon  Barnes  v. 
Brown,  130  N.  Y.  372,  381,  29  N.  E.  760,  761,  where  the  law  is  laid 
down  as  follows: 

''As.  a  general  rule,  the  damages  whidii  a  party  Is  entitled  to  recover 
against  another  for  a  breach  of  contract  are  suoh  as  tciU  indemnify  him  for 
the  loss  he  htts  suffered  by  the  default.  And  it  Is  with  a  view  to  that  rc^ 
salt  that  the  rules  for  asc^ertaining  and  awarding  damages  have  been  adopted. 

"The  purpose  of  the  rule  in  that  respect  is  to  leave  a  party  in  no  worse, 
and  place  him  in  no  better,  condition  than  he  would  have  been  if  the  act  or 
default  complained  of  had  not  been  committed." 

Defendant  contends  that  this  is  not  alone  applicable  generally  to  ac- 
tions for  damages,  but  that  it  is  also  applicable  to  a  breach  of  con- 
tract for  liquidated  damages,  for  it  is  one  of  the  fundamental  prin- 
ciples in  testing  whether  a  stipulation  in  a  contract  is  for  damages  or 
for  a  penalty,  to  find  whether  the  parties  had  estimated  the  actual 
damages  in  advance  and  therefore  stipulated  them,  for  even  dam- 
ages must  be  estimated  on  a  basis  of  just  compensation,  and  substan- 
tially limited  to  it,  or  the  sum  fixed  becomes  a  penalty,  no  matter  by 
what  name  it  is  called. 
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This  sounds. plausible,  but  not  reasondble>  as  in  all  Cases  it  d^ends 
upon  the  agreement  entered  into  by  the  parties.  In  this  action  the 
defendant  did  not  enter  upon  the  performance  of  the  agreement,  but 
on  the  contrary  refused  to  enter  upon  its  perf orxnance,  but  entered  the 
employment  of  a  concern  in  a  similar  business,  and  ignoring  the  stip- 
ulation or  covenant  entered  into  to  pay  damages  in  a  fixed  sum  in  the 
event  of  failure  to  comply  with  the  terms  of  said  agreement, 

[1]  The  law  governing  liquidated  damages  has  long  been  settled, 
'and  is  no  longer  a  mooted  question,  as  was  stated  in  Cotheal  v.  Tal- 
mage,  9  N.  Y.  551,  67  Am.  Dec,  716,  wherein  Ruggles,  J.,  (vriting 
the  opinion,  in  an  action  brought  to  recover  the  sum  of  $500,  fixed  as 
liquidated  damages  in  the  event  of  breach  of  the  contract  of  employ- 
ment, states: 

"The  only  Qaestlon  necessary  to  be  considered  In  this  case  is  whether  the 
sum  of  $500  mentioned  in  the  condition  of  the  defendant's  bond  is  a  penalty 
to  cover  such  damages  as  might  be  proved  on  the  trial,  or  an  amount  liqui- 
dated and  settled  between  the  parties  as  the  compensation  to  be  paid  upon 
the  breach  of  the  contract.  The  ablest  Judges  have  declared  that  they 
felt  themselves  embarrassed  In  ascertaining  the  principle  on  which  the  de^ 
cialons  upon  questions  like  the  present  were  founded.  2  Bos.  &  Ful.  350. 
They  have  said  that  the  law  relative  to  liquidated  damages  has  always  been 
in  a  state  of  great  uncertainty,  and  that  this  has  been  occasioned  by  Judges 
oideavoring  to  make  better  contracts  for  parties  than  they  have  made  for 
themselves.  Orlsbee  v.  Bolton,  3  Car.  &  P.  240,  Best,  G.  J.,  says  in  that  case 
that  parties  to  contracts,  from  knowing  exactly  their  own  situation  and 
objects,  can  better  appreciate  the  consequences  of  their  failing  to  obtain  those 
objects  than  either  Judges  or  Juries,  and  that  if  a  contract  clearly  state 
what  shall  be  paid  by  the  party  who  breaks  it  to  the  party  to  whose  preju- 
dice it  is  broken  the  verdict  in  an  action  for  the  breach  should  be  for  the 
stipulated  sum ;  that  a  court  of  Justice  has  no  more  authority  to  put  a  dif- 
ferent construction  on  the  part  of  an  instrument  ascertaining  the  amount  of 
damages  than  it  has  to  decide  contrary  to  any  other  of  its  clauses.  It  is  con- 
ceded by  all  that  courts  are  to  be  governed  by  the  intention  of  the  parties, 
to  be  gathered  from  the  language  of  the  contract  and  from  the  nature  and 
circumstances  of  the  case.  Where  there  is  a  contract  to  pay  money,  the 
damages  for  its  breach  are  fixed  and  liquidated  by  law,  and  require  no 
liquidation  by  the  parties.  An  agreement  to  pay  greater  damages  is  there- 
fore regarded  as  a  penalty.  But  when  the  damages  resulting  from  the  breach 
are  uncertain  iu  amount,  as  they  are  in  all  other  cases,  the  parties  have  tbe 
right  to  say  how  much  shall  be  paid  by  way  of  compensation  to  the  party 
injured;  and  when  they  have  settled  that  compensation,  neither  a  court  of 
law  nor  a  court  of  equity  will  diminish  Its  amount,  unless  it  be  so  grossly 
disproportionate  to  the  actual  injury  that  a  man  would  start  at  the  bare 
mention  of  it.  2  Bos.  &  Pul.  351.  Where,  there  is  a  manifest  difficulty  in 
ascertaining  damages  arising  from  the  breach  of  the  contract,  and  the  fair 
conclusion  is  that  the  amount  is  specified  and  agreed  on  for  the  purpose  of 
saving  the  expense  or  avoiding  the  difficulty  of  proving  the  actual  damages, 
the  parties  should  be  held  to  their  bargain,  and  especially  where  the  amount 
fixed  and  liquidated  is  not  far  beyond  what  might  probably  be  expected  to 
arise  from  a  breach  of  the  contract." 

See,  to  the  same  effect,  Sun  Printing  &  Pub.  Co.  v.  Moore;  183  U. 
S.  642,  659.  22  Sup.  Ct.  240>  46  L.  Ed.  336;  Ward  v.  Hudson  River 
Bldg.  Co.,  125  N.  Y.  230,  234,  235,  26  N.  E.  256;  Hosier  Safe  Co.  v. 
Maiden  Lane  Safe  D.  Co.,  199  N.  Y.  479,  93  N.  E.  81,  37  L.  R.  A. 
(N.  SO  363. 

In  Pastor  v.  Solomon,  26  Misc.'  Rep.  125,  55  N.  Y.  Supp.  956,  which 
was  an  action  brought  for  the  failure  of  an  actor  to  perform  at  a 
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certain  theater  in  the  city  of  New  York,  wherein  he  was  to  work  for 
a  period  of  11  weeks  at  a  salary  of  $220  per  week,  stipulating  that 
upon  his  failure  to  comply  with  the  covenants  of  said  agreement  he 
was  to  forfeit  the  sum  of  $500,  with  the  further  provision  in  said 
contract : 

"And  It  is  further  contracted  by  and  between  the  said  several  parties  to 
this  instrument  that  said  parties  of  the  second  part  shaU  not  break  this  en- 
gagement, or  violate  any  of  the  conditions  of  this  agreement  under  a  penalty 
of  $500." 

In  this  case  it  will  be  noted  in  the  instrument  the  word  "penalty" 
was  used,  instead  of  the  words  "liquidated  damages."  On  an  appeal 
to  the  Appellate  Term  of  this  court,  Beekman,  J.,  in  upholding  the 
direction  of  a  verdict  in  favor  of  the  plaintiff  in  the  court  below, 
stated : 

*'A  tendency  towards  a  liberality  of  construction  for  the  purpose  of  sus- 
taining the  agreement  which  the  parties  have  made  Is  manifest.  •  •  • 
Wliere,  then,  the  contract  Is  of  such  a  nature  that  the  damages  for  its 
breach  are  speculative  and  conjectural,  so  that  under  the  law  as  It  stamls 
the  suitor  could  obtain  little  if  any  compensation  for  its  violation,  it  is  natu- 
ral, and  therefore  permissible,  to  Infer  that  any  provision  looking  to  the 
payment  of  a  fixed  sum  In  such  an  event  was  intended  to  meet  and  obviate 
a  difficulty  occasioned  by  the  inability  of  the  law  to  respond  to  the  demands 
of  Justice,  tinder  such  circumstances,  the  sum  so  fixed,  whatever  the  parties 
may  agree  to  call  it,  if,  as  I  have  said,  It  is  not  unreasonable  in  its  amount, 
will  be  treated  as  liquidated  damages.  The  contract  before  us  belongs  to 
the  class  referred  to.  It  provides  for  the  rendition  of  services  by  the  defend- 
ants  as  actors  upon  the  stage,  under  stipulations  for  the  breach  of  which 
adequate  damages  can  rarely  be  awarded.  It  was,  therefore,  natural  to  ex- 
pect some  provision  to  give  it  enforceable  value.  That  expectation  is  reallased 
in  the  agreement  which  binds  the  defendants  to  pay  the  sum  of  ^500  upon 
a  breach  of  the  engagement  as  it  is  called,  or  of  any  of  the  conditions  of  the 
contract.  It  Is  true  that  It  is  called  a  'penalty,'  but,  as  we  have  seen,  this 
Is  in  no  way  controlling.  It  may  have  been  misnamed,  but  It  has  a  natural 
place  in  the  contract,  and  a  recognizable  character  despite  the  misnomer. 
Nor  can  it  be  said  that  the  amount  fixed  Is  so  excessive  as  to  compel  the 
conclusion  that  a  penalty  was  intended.  •  •  •  My  conclusion,  then,  Is 
that  the  amount  sued  for  was  not  a  penalty,  and  that  the  trial  Justice  was 
not  guilty  of  error  In  directing  a  verdict  for  the  full  amount  of  the  claim. 
The  judgment  must  therefore  be  affirmed." 

To  the  same  effect  is  Mapleson  v.  Del  Puente,  13  Abb.  N.  C.  144, 
and  Conried  Met.  Opera  Co.  v.  Brin,  66  Misc.  Rep.  282,  123  N.  Y. 
Supp.  6. 

Dunn  v.  Morgenthau,  73  App.  Div.  147,  148,  76  N.  Y.  Supp.  827, 
828,  affirmed  without  opinion  175  N.  Y.  518,  67  N.  E.  1081,  was  an 
action  similar  to  the  one  at  bar.  Patterson,  J.,  writing  for  the  court> 
held: 

"The  rule  deducible  from  aU  the  cases  is  that  where  it  Is  ascertainable 
from  the  terms  of  an  agreement,  construed  in  the  light  of  the  surrounding 
circumstances,  ♦  ♦  ♦  that  a  sum  of  money  is  agreed  upon  by  the  parties 
as  the  measure  of  damftge  ♦  •  ♦  and  the  som  thus  agreed  upoji  •  •  ♦ 
iB  not  so  excessive  as  to  shock  the  moral  sense,  courts  will  bold  the  parties 
to  their  agreement  and  keep  them  bound  by  their  contract.  •  •  •  When 
damages  that  may  arise  but  are  incapable  of  legal  proof  are  agreed  upon,  the 
parties  themselves  come  Into  accord  as  to  compensation  to  be  paid  for  a 
breach."  .... 
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[2]  The  defendant  at  the  time  he  signed  the  agreement  stipulated 
the  amount  in  damages  he  agreed  to  pay  to  plaintiff.  The  amount 
was  liquidated  and  fixed  between  them.  He,  being  the  one  that  com- 
mitted the  breach,  should  not,  at  this  late  day,  be  allowed  to  insist  that 
plaintiff  be  put  to  proof  to  fix  the  amount  of  damages  that  plaintiff 
actually  sustained  on  defendant's  breach  of  said  agreement.  This  the 
plaintiff  was  not  obliged  to  do,  as  no  actual  damage  is  involved;  the 
amount  of  damages  is  fixed  by  the  parties  themselves. 

The  defendant  was  to  receive  a  salary  of  $6,760  a  year,  payable 
weekly  in  the  sum  of  $130.  Taking  into  consideration  the  yearly  sal- 
ary, the  amount  fixed  as  liquidated  damages  is  not  so  excessive  as  to 
shock  the  moral  sense.  See  Curtis  v.  Van  Bergh,  161  N.  Y.  47,  52, 
55  N.  E.  398;  Karnitzky  v.  Banwer  (Sup.)  119  N.  Y.  Supp.  661. 

The  cases  of  Ridley  v.  Sudbrink,  105  Misc.  Rep.  52,  56,  172  N.  Y. 
Supp.  517,  and  Fleisher  v.  Friob,  97  Misc.  Rep.  343,  161  N.  Y.  Supp. 
940,  hold  to  the  effect  that  where  parties  by  their  own  act  agree  upon 
an  amount  to  be  paid  on  a  breach  of  an  agreement,  the  amount  so 
fixed  is  liquidated  and  fixed,  and  that  the  courts  cannot,  or  should 
not,  make  new  agreements  for  the  parties,  and  from  the  reading  of 
said  cases  the  court  lays  down  no  new  proposition,  but  merely  re- 
states the  law  governing  that  question  and  as  supported  by  the  au- 
thorities here  above  cited. 

In  City  of  New  York  v.  Seely-Taylor  Co.,  149  App.  Div.  98,  102, 
103,  133  N.  Y.  Supp.  808,  811,  McLaughlin,  J.,  writing  for  the  court, 
said: 

''If  it  be  assumed  that  the  Seely-Taylor  Company's  bid  were  a  valid  and 
binding  one,  notwithstanding  the  mistake  alleged,  It  could  thereafter  refuse 
to  enter  Into  a  contract,  and  If  it  did  so  the  only  damage  to  which  it  was 
subjected  was  that  provided  in  the  section  of  the  charter  referred  to.  Its 
refusal  forfeited  to  the  city  the  amount  of  the  deposit  as  'liquidated  dam-  , 
ages.'  Where  a  statute  provides  for  liquidated  damages,  or  where  there  i9  a 
stipulation  in  a  contract  a»  to  the  amount  of  dyttnayes  that  is  to  he  paid  to 
either  party  for  a  breach,  then^  in  the  absence  of  fraud  or  mistake,  the  only 
question  trhich  arises  is  as  to  the  breach.  In  that  case  the  actual  damame  is 
not  int>olv€d.  One  cannot  recover  both.  The  recovery  of  one  precludes  the 
recovery  of  the  other.  Cotbeal  v.  Ta Image.  9  N.  Y.  551  (61  Am.  Dec.  716 1 ; 
Darrow  v.  Ck)rnell.  12  App.  Div.  604  [42  N.  Y.  Supp.  1081] ;  Dunn  v.  Morgen- 
thau.  73  App.  Div.  147  [76  N.  Y.  Supp.  827],  affirmed  175  N.  Y.  518  [67  N.  E. 
1061];  Shlell  v.  McNitt.  9  Paige.  101;  Wood  ▼.  Niagara  Falls  Paper  Co.,  121 
Fed.  818  (58  O.  O.  A.  2561 ;  United  States  y.  Aiwm  [C.  C]  145  Fed.  995 ; 
Morrison  v.  Richardson.  194  Mass.  370  [80  N.  E.  468].  To  permit  a  recovery 
of  actual  damage,  where  liquidated  damages  have  been  provided  for,  is  to 
nullify  the  Hatute  or  destroy  o  contract  with  reference  thereto.  The  sole 
purpose  of  providing  for  liquidated  damages  is  to  prevent,  in  ease  of  a  breach, 
any  question  being  raised  as  to  the  amount  that  shall  be  paid  or  recovered 
therefor.*" 

From  the  reasoning  of  the  authorities  herein  cited  only  one  con- 
clusion can  be  deduced  from  the  breach  of  the  agreement  hi  question, 
that  the  damages  covenanted  hy  the  defendant  to  pay  are  liquidated, 
and  not  a  penalty. 

The  motion  for  a  new  trial  must  therefore  be  denied,  with  excep- 
tion to  defendant. 

Stay  of  10  days  after  notice  of  entry  of  judgment,  and  30  days  to 
make  a  case,  if  so  desired. 

Ordered  accordingly.    . 
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In  re  JUEGENSON'S  ESTATB3. 

(Surrogate's  Court,  New  York  CJounty.    December  12,  1918.) 

Wab  ^s»12 — ^Fhe8  of  Attobnet  fob?  Alien  Pbopbbtt  Custodian— Powbb  o? 
Bub&ogate's  Coubt. 

A  Surrogate's  Court  has  no  power  to  direct  the  payment  of  tees  to  the 
attorneys  for  the  Alien  Property  Custodian;  sums  coming  to  such  cus- 
todian being  paid  directly  to  him,  and  adjustment  of  fees  due  his  attor- 
neys being  left  wHth  him. 

In  the  matter  of  the  estate  of  John  Jurgenson.    Application  for  order 
for  payment  of  feesi^to  attorney  of  Alien  Property  Custodian.    Denied. 
Carter,  'Ledyard  &  Milburn,  of  New  York  City,  for  executor. 

FOWLER,  S.  There  seems  to  be  no  authority  for  the  surrogate's 
direction  or  order  that  any  fees  be  paid  to  attorneys  for  the  alien  cus- 
todian. All  sums  coming  to  such  custodian  must  be  paid  directly  to 
him,  and  the  adjustment  of  fees  due  to  his  attorneys  left  with  him. 


(106  Misc.  Rep.  417.) 

In  re  HENDBL'S  ESTATE. 

(Surrogate's  Court,  Bronx  County.    February,  1919.) 

1.  OouBTS  ^=!>201 — Surrogate's  Coubt— Jurisdiction. 

A  surrogate  can  only  exercise  such  Jurisdiction  as  has  been  specially 
conferred  upon  him  by  statute,  together  with  those  incidental  powers 
which  may  be  requisite  to  effectually  carry  out  the  Jurisdiction  actually 
granted. 

2.  Costs  «=>9— Authobtty  to  Allow— Surrogate's  Ck)UBT. 

In  view  of  Code  Civ.  Proc.  §  2743,  the  surrogate  has  no  power  to  award 
costs,  or  to  make  allowances  for  any  purpose,  unless  expressly  authorized 
to  do  so. 

3.  Costs  ^=»9 — Subbogate's  Coubt^Allowange  of  Fees  Fixed  by  Sched- 

ule OF  Alien  Pbopertt  Custodian. 

Notwithstanding  Trading  with  the  Enemy  Act  Oct.  6,  1917  (U.  S.  Comp. 
St.  1918,  §§  3115%a-3115%J),  a  surrogate  is  not  authorlssed  to  grant  an  or- 
der directing  the  payment  of  the  fees  of  one  of  the  state  attorneys  for  the 
Alien  Property  Custodian. 

Proceeding  on  the  judicial  settlement  of  the  public  adnfiinistrator's 
account  in  the  estate  of  Louise  Hendel,  deceased.  Application  by  one 
of  the  state  attorneys  for  the  Alien  Property  Custodian  to  have  amount 
of  fees  as  fixed  in  latter's  schedule  inserted  in  decree,  and  their  pay- 
ment ordered.    Application  denied. 

Ernest  E.  h.  Hammer,  of  New  York  City,  Public  Adm'r,  in  pro.  per. 
Gabrielle  S.  Mulliner,  of  New  York  City,  for  Alien  Property  Cus- 
todian. 

SCHULZ,  S.  One  of  the  state  attorneys  for  the  Alien  Property 
Custodian  applies  to  have  the  amount  of  fees  as  fixed  by  the  latter  in 

^s>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key.-Numbered  Digests  it  Indexet 
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the  schedule  issued  by  hirii  inserted  in  the  decree  in  this  matter  and 
their  payment  ordered,  and  the  question  arises  whether  a  surrogate  has 
the  power  to  do  this. 

One  of  the  definitions  of  the  word  "enemy"  as  used  in  the  act  is ; 

"Any  Individual,  •  •  •  of  any  nationality,  resident  within  tne  terri- 
tory •  •  •  of  any  nation  witli  which  the  United  States  is  at  war. 
•  *  •  "  Trading  with  the  Elnemy  Act,  approved  October  6,  1917,  c.  lOtJ,  9 
2,  subd.  "a,"  40  Stat  411  (U.  S.  CJomp.  St  1918,  §  3115%aa). 

And  four  persons  interested  in  this  estate  come  within  that  definition. 

[1]  The  surrogate  can  only  exercise  such  jurisdiction  as  has  been 
specially  conferred  upon  him  by  statute,  together  with  those  incidental 
powers  which  may  be  requisite  to  effectually  carry  out  the  jurisdiction 
actually  granted.  Matter  of  Martin,  211  N.  Y.  328,  105  N.  E.  546; 
Matter  of  Schnabel,  202  N.  Y.  134,  95  N.  E.  698;  Matter  of  Thomp- 
son, 184  N.  Y.  36,  76  N.  E.  870. 

[2]  The  matter  of  costs  is  regulated  by  the  Code  of  Civil  Procedure 
and  section  2743  thereof  provides  that : 

"Costs  shall  be  awarded  in  special  prooeedings  in  Surrogate's  Court  solely 
in  accordance  with  the  following  sections." 

None  of  the  sections  which  follow  make  any  provision  for  the  al- 
lowance of  costs  to  the  state  attorneys  of  the  Alien  Property  Cus- 
todian. The  surrogate  has  no  power  to  award  costs  or  make  allow- 
ances for  any  purposes,  tmless  expressly  authorized  to  do  so  (Matter 
of  Welling,  51  App.  Div.  355,  64  N.  Y.  Supp.  1025 ;  Matter  of  Kreidler, 
68  Misc.  Rep.  412,  124  N.  Y.  Supp.  628;  McMahon  v.  Smith,  20  Misc. 
Rep.  305,  308,  45  N.  Y.  Supp.  663,  and  cases  cited),  and  in  Matter  of 
Howell,  215  N.  Y.  466,  474,  109  N.  E.  572,  575,  Ann.  Cas.  1917A,  527, 
it  was  said : 

"It  has  long  been  established  as  the  law  of  this  state  that  costs  and  al- 
lowances in  an  action  or  proceeding  belong  not  to  the  attorney,  but  to  the 
party  to  the  action"— dting  Mcllvaine  v.  Steinson,  90  App.  Div.  77,  85  N. 
y.  Supp.  889;  Earley  v.  Whitney,  106  App.  IXv.  399,  94  N.  Y.  SSupp.  728; 
Caccia  y.  Iseclce,  123  App.  Div.  779,  108  N.  Y.  Supp.  542. 

[3]  I  can  find  nothing  in  the  Trading  with  the  Enemy  Act  which 
authorizes  me  to  grant  this  application,  nor  has  any  opinion  of  a  court 
of  this  state  been  drawn  to  my  attention  which  discusses  the  matter 
except  that  in  the  Estate  of  John  Jurgenson,  176  N.  Y.  Supp.  262, 
where  one  of  the  learned  surrogates  of  the  county  of  New  YorK  said : 

"There  seedis  to  be  no  authority  for  the  surrogate's  direction  or  order 
that  any  fees  be  paid  to  attorneys  for  the  alien  custodian.  All  sums  coming 
to  such  custodian  must  be  paid  directly  to  him,  and  the  adjustment  of  fees 
due  to  his  attorneys  left  with  him." 

The  Supreme  Court  in  considering  a  question  involving  the  compen- 
sation of  attorneys  appointed  under  the  Civil  Rights  Act  (ConsoL 
Laws,  c.  6)  to  represent  soldiers  in  actual  service  who  were  interested 
in  litigations,  held  that  "no  provision  is  made  by  the  laws  of  this  state 
for  compensation  for  services  so  rendered,  *  *  .♦  "  and  declined  to 
make  an  allowance  therefor,  for  that  reason.  Davison  v.  Lynch,  103 
Misc.  Rep.  311,  171  N.  Y.  Supp.  46. 
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While  It  fe  undoubtedly  true,  as  urged  by  counsel,  that  when  the 
sections  of  the  Code  governing  costs  were  framed,  no  war  condition 
was  contemplated,  the  fact  that  the  unanticipated  did  come  to  pass 
does  not  vest  me  with  authority  to  provide  for  it  This  is  rather  the 
function  of  the  law-making  body. 

I  see  no  reason  for  differing  from  the  conckision  reached  in  the  Es- 
tate of  Jurgenson,  above  cited,  and  am  therefore  constrained  to  deny 
the  application. 

Decreed  accordingly. 


(106  Misc.  Rep.  419) 

In  re  HOOHHAI/TBR'S  ESTATE. 

(Surrogate's  (3ourt,  Bronx  (bounty.    February,  1019.) 

1,  Wiixfl  ^=»489(2)— Construction — ^Intent — Ahbiouxtt. 

Where  testatrix  made  bequest  to  **Catherlne  Lambert  (cousin),  now  or 
formerly  residing  at  Garden  Prairie,  Illinois,'*  and  had  no  cousin  an- 
swering such  description  when  will  was  mode,  but  was  sunrived  by  a 
second  cousin,  "Catherine  Lampert,"  whose  married  name  was  HiMiian, 
and  who  had  resided  at  such  place,  and  had  a  cousin  named  Johanna,  the 
mother  of  Catherine  L.  Homan,  and  who  died  before  will  was  made,  the 
will  presented  a  latent  ambiguity  dehors  the  InstrumMit,  justifying  evi- 
dence to  Identify  the  person  intended. 

2.  EXECUTORA  AND   AOMlNlATaATOBS  ^=»303(3>— DXSTBIBUZXON — ^PaTICENT  INTO 

State  Tbeasubt. 

Where  there  was  serious  question  as  to  whether  person  named  as  a  re- 
siduary legatee  was  living  and,  If  dead,  who  were  persons  entitled,  the 
share  was  payable  into  state  treasury  for  benefit  of  persons  who  might 
appear  entitled  thereto. 
8.  Wills  ^=>517 — Bequest  to  Unincorpobated  AsaociATioN  Connected 
WITH  Chubcii. 

Where  bequest  was  made  to  an  unincorporated  association  of  which  tes- 
tatrix was  a  member,  known  as  the  "EVauen  Verein"  attached  to  and 
connected  with  a  certain  Lutheran  church,  such  church  was  entitled  to  the 
bequest,  in  order  to  carry  out  the  intent  of  testatrix. 

Proceeding  on  a  judicial  settlement  of  the  accounts  of  executors  of 
Anna  E.  Hochhalter,  deceased.    Will  construed,  and  decree  rendered. 

Mingle,  Finkelstein  &  Ehrich,  of  New  York  City,  for  executors. 

Harold  J.  Roig,  of  New  York  City,  for  Frauen  Verein  and  Evan- 
gelical Lutheran  St.^ Lucas  Church. 

Nathan  H.  Stone,  of  New  York  City,  for  Jacob  Lampert  and  others, 
claimants. 

J.  Sidney  Bernstein,  of  New  York  City,  for  next  of  kin  of  Cather- 
ine Lampert. 

Frederick  A.  Stroh,  of  New  York  City,  special  guardian,  for  infants 
and  incompetent  parties. 

John  A.  McEveety,  of  New  York  City,  special  guardian,  for  un- 
known parties,  etc. 

SCHULZ,  S.  Upon  this  accounting  proceeding  a  question  arises 
as  to  the  intent  of  the  testatrix  with  reference  to  the  disposition  of  a 
share  of  her.  residuary  estate. 

^=»For  oUier  cases  8«e  same  topic  &  KEY-NUMBER  in  aU  Key-Numbertd  Digests  ft  Indexee 
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[1]  By  her  last  will  and  testament  she  directs  her  executors  to  di- 
vide all  the  rest,  residue,  and  remainder  of  her  estate,  both  real  and 
personal,  into  two  equal  parts,  and  after  disposing  of  one  of  such  parts 
she  gives,  devises,  and  bequeaths  the  other  to  a  large  number  of 
persons,  among  whom  is  one  designated  as  "Catherine  Lambert  (cous- 
in), now  or  formerly  residing  at  Garden  Prairie,  Illinois." 

The  undisputed  fact  is  that  at  the  time  when  the  will  was  made  the 
decedent  had  no  cousin  who  would  answer  the  description  of  the  lega- 
tee above  stated.  There  was  living,  at  that  time,  however,  a  second 
cousin,  whose  name  had  been  Catherine  Lampert,  who  had  married 
about  1878,  and  whose  name  thereafter  was  Catherine  Lampert  Ro- 
man. She  had  resided  in.  Garden  Prairie  for  some  years,  and  there- 
after removed  to  Elgin,  III,  afld  died  July  26,  1913.  The  decedent 
also  had  a  cousin  named  Lampert,  whose  first  name  it  is  conceded  was 
Johanna,  and  as  to  whose  other  name  there  is  a  dispute.  Those  claim- 
ing under  her  contend  that  her  middle  name  was  Catherine.  She 
was  the  mother  of  Catherine  Lampert  Homan,  resided  at  Garden 
Prairie,  111.,  for  at  least  a  part  of  her  life,  and  she  died  at  Garden 
Prairie  on  September  3,  1909. 

On  behalf  of  her  surviving  children  a  claim  is  made  that  the  dece- 
dent intended  to  designate  her  by  the  description  heretofore  referred 
to,  and  for  the  children  of  Catherine  Lampert  Homan  it  is  urged  that 
the  latter  was  the  person  designated  as  the  legatee  in  question.  The 
will  therefore  presented  a  latent  ambiguity  arising  dehors  the  instru- 
ment, and  a  hearing  was  had.  Brown  v.  Quintard,  177  N.  Y.  75,  69 
N.  E.  225;  Matter  of  Van  Vliet,  181  App.  Div,  879,  169  N.  Y.  Supp. 
367,  and  cases  cited. 

All  of  the  witnesses  who  testified  were  interested.  Two  of  them 
were  the  children  of  Johanna  or  Johanna  Catherine  Lampert,  and  they 
it  was  who  maintained  that  she  was  known  as  ''JohsLnm  Catherine 
Lampert"  and  also  as  "Hanna  Katharina  Lampert."  They  were  un- 
able, however,  to  produce  any  writing,  document,  or  letter  showing 
that  this  name  had  ever  been  made  use  of  by  their  mother,  and  it  does 
not  appear  that  the  decedent  ever  visited  their  mother  at  Garden 
Prairie,  or  that  the  latter  or  any  of  her  children  ever  came  to  the  city 
of  New  York. 

On  behalf  of  the  children  of  Catherine  Lampert  Homan  there  is  no 
dispute  about  the  fact  that  their  mother  before  her  marriage  was 
named  Catherine  Lampert,  and  that  she  had  resided  for  some  time  at 
Garden  Prairie,  111.  One  of  her  daughters,  Elizabeth  B.  Bowman, 
testified  that  she,  the  witness,  was  a  buyer  for  a  dry  goods  house  in 
Chicago  and  came  to  New  York  frequently.  She  has  produced  a 
post  card  and  a  letter,  which  a  disinterested  witness  has  testified  were 
in  the  manner  and  style  of  handwriting  of  the  decedent,  which  are 
addressed  to  her,  and  in  which  the  decedent  as  a  salutation  uses  the 
words  "My  Dear  Bessie,"  and  which  she  subscribes  "Cousin  Annie" 
and  "Cousin  Annie  H.,"  respectively.  In  addition  to  this  a  memoran^ 
dum  book  is  produced  by  the  executors,  and  the  handwriting  identified 
as  being  in  the  manner  of  that  of  the  decedent,  in  which  the  address  of 
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Mrs.  Bowman  appears,  all  of  which  in  my  opinion  establishes  the  fact 
that  the  decedent  and  Mrs.  Bowman  were  acquainted  witii  each  other. 

A  certificate  of  death  was  offered  and  received  which  evidences  the 
fact  that  Johanna  or  Johanna  Catherine  Lampert  was  buried  under 
the  name  of  Johanna  Lampert.  While  this  is,  of  course,  not  conclu- 
sive on  the  question  of  her  name,  I  think  it  is  some  evidence  of  the 
name  by  which  she  was  known  among  her  intimates. 

Mrs.  Bowman  testifies  that  she  herself  resided  up  to  her  fifteenth 
year  at  Garden  Prairie,  and  thereafter  at  El^,  111.;  that  she  knew 
her  grandmother,  because. she  lived  on  the  farm  adjoining  the  one  up- 
on which  her  grandmother  lived,  and  that  her  grandmother  was  al- 
ways known  as  Johanna,  and  never  as  Johanna  Catherine,  Lampert, 
In  the  course  of  the  testimony  evidence  was  admitted  as  to  personal 
transactions  between  Mrs.  Bowman  and  the  decedent.  Subsequently 
all  of  this  testimony  was  stricken  out,  and  I  have  not  considered  it  in 
arriving  at  the  conclusion  hereinafter  stated. 

The  fact  that  the  decedent  referred  to  the  legatee  as  her  cousin, 
and  not  her  second  cousin,  t  do  not  think  of  mudi  importance,  when 
we  consider  the  testimony  that  some  of  the  persons  mentioned  in  the 
will  as  cousins  were  also  second  cousins,  and  the  letter  and  post  card 
in  evidence  which  also  indicate  that  the  decedent  did  not  use  the  term 
^'cousin"  in  its  strict  and  correct  sense. 

It  also  appears  without  contradiction  that  Johanna,  or  Jcrfianna  Cath- 
erine, Lampert  died  almost  four  years  before  the  making  of  the  will, 
whereas  Catherine  Lampert  Homan  was  still  living  at  that  time.  It 
was  agreed  that  Garden  Ferry,  mentioned  in  the  record,  is  Garden 
Prairie,  and  that  the  name  which  throughout  the  proceeding  appears 
as  "Lambert"  and  "Lampert,"  should  be  "Lampert." 

Upon  the  evidence  thus  briefly  summarized,  I  reach  the  conclusion 
that  the  decedent  intended  by  the  words  "Catherine  Lambert  (cousin), 
now  or  formerly  residing  at  Garden  Prairie,  Illinois,"  to  designate 
Catherine  Lampert  Homan. 

[2]  A  second  question  arises  from  the  fact  that  the  will  of  the  de- 
cedent- names  as  a  residuary  legatee  one  "Christina  Knodel  (nee 
Schwegler)  (cousin),  now  or  formerly  residing  at  Konigsbach,  Baden, 
Germany."  The  petitioner  alleges  that  the  executors  have  received 
a  document  purporting  to  be  a  proof  of  heirship  showing  the  relatives 
of  the  decedent  residing  at  "Konigsbach,"  Baden,  Germany,  and  that 
the  name  "Christina  Kiiodel"  dbes  not  appear,  but  that  there  was  a 
Catherine  Schwegler,  who  married  one  Frederick  Frankle,  and  that 
they  believe  that  the  only  relative  residing  at  "Konigsbach,"  Baden, 
Gehnaily,  for  whom  the  legacy  could  be  intended,  is  the  said  Cath- 
erine Frankle. 

No  evidence  of  any  kind  has  been  submitted  in  ^e  matter,  and  the 
special  guardian  appointed  to  protect  the  interests  of.  the  said  "Chris- 
tina Knodel"  objects  to  a  direction  that  the  payment  be  made  to  any 
other  person  than  the  said  "Christina  Knodel,"  and  asks  that  if  her 
whereabouts  cannot  be  a3certained,  the  same  be  paid  to  the  treasurer 
of  the  state  of  New  York.  .  . 

There  is  nothing  before  me  upon  which  I  could  base  a  finding  that 
Catherine  Frankle  is  the  person  named  in  the  will  as  "Christina  Knod- 


Digitized  by 


Google 


Sur.  CtJ)  19  BB  HOCnHALTBB^a  B8TATB  267 

(176N.T.S.) 

el,"  and  as  there  is  a  serious  qtiestion  as  to  whether  there  ever  was 
such  a  person  as  "Christina  Knodel,"  and  if  there  was  whether  she  is 
now  living,  and  if  dead  who  are  her  next  of  kin,  the  persons  entitled 
to  such  legacy  appear  to  be  unknown  at  this  time. 

The  decree  will  therefore  direct  that  the  executors  pay  the  share  of 
the  said  residuary  estate  which,  under  the  terms  of  the  will,  is  paya- 
ble to  "Christina  Knodel,"  into  the  treasury  of  the  state  of  New  York 
for  the  benefit  of  the  person  or  persons  who  may  thereafter  appear 
entitled  thereto. ' 

[1}  With  reference  to  the  legacy  of  $500,  as  to  which  the  peti- 
tioners pray  for  a  construction  of  the  will  and  codicil  of  the  decedent, 
and  which,  it  is  alleged,  she  attempted  to  give  to  the  "Frauen  Verein, 
attached  to  and  connected  with"  the  EvangeKcal  Lutheran  St.  Lucas 
Church,  none  of  the  parties  of  full  age  make  any  contention.  But 
the  two  special  guardians,  one  acting  for  infants  and  an  incompetent 
and  the  other  for  an  unknown  party,  urge,  as  the  interests  of  their 
wards  demand,  that  the  le^y  in  question  must  fail  because  made  to 
an  unincorporated  association.  It  is  conceded  that  the  "Frauen  Ve- 
rein" named  in  the  will  of  the  decedent  is  an  unincorporated  as- 
sociation, and  that  if  the  legacy  is  made  to  such  association,  the 
result  they  contend  for  would  necessarily  follow.  Murray  v.  Miller, 
178  N.  Y.  316,  70  N.  E.  870;  Fairchild  v.  Edson,  154  N.  Y.  199,  48 
N.  E.  541,  61  Am.  St.  Rep.  609;  Owens  v.  Missionary  Society,  14  N. 
Y.  380,  67  Am.  Dec.  160;  Wait  v.  Society,  68  Misc.  Rep.  245,  123  N. 
Y.  Supp.  637;  White  v.  Howard,  46  N.  Y.  144. 

The  amount  of  the  legacy  to  which  each  of  the  persons  represented 
by  the  special  guardians  would  become  entitled  as  residuary  legatees, 
if  the  legacy  failed,  is  very  small.  It  is  evident  that  the  decedent  was 
very  much  interested  in  the  society  to  which  she  belonged  and  which 
formed  a  part  of  the  church  organization,  and  that  she  wished  the 
association  in  question  to  benefit  from  her  testamentary  disposition. 
If,  however,  she  attempted  to  do  this  by  a  direct  bequest  to  the  unin- 
corporated association,  the  legacy  fails,  notwithstanding  the  fact  that 
all  agree  that  her  intent  would  thereby  be  nullified;  whereas,  if  she 
made  the  bequest  to  the  church,  it  would  be  otherwise. 

As  the  decedent  was  a  member  of  the  society,  it  is  fair  to  assume 
that  she  was  aware  of  the  fact  that  it  was  an  unincorporated  associa- 
tion, and  she  was  also  presumed  to  know  the  law.  A  construction 
which  destroys  her  testamentary  intent  should  not  be  favored,  if  the 
language  of  the  will  reasonably  lends  itself  to  any  other  construction 
which  gives  it  effect. 

While  the  matter  is  not  free  from  doubt,  a  careful  reading  of  the 
will  and  codicil,  which  taken  together  constitute  the  last  will  and  tes- 
tament of  the  decedent,  leads  me  to  the  conclusion  that  under  the  au- 
thorities I  am  warranted  in  holding  that  the  intent  of  the  decedent 
was  to  bequeath  the  amount  of  the  legacy  in  question  to  the  Evangeli- 
cal Lutheran  St.  Lucas  Church  of  233-^39  West  Forty-Second  street 
in  the  borough  of  l^Ianhattan  (Matter  of  Wehrhane,  40  Hun,  542,  af- 
firmed, no  opinion,  110  N.  Y,  678,  18  N.  E.  482;  Hull  v.  Pearson. 
36  App.    Div.    224,    55    N.   Y.    Supp.    324;    Matter   of    Sliney,.  81 
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Misc.  Rep.    389,    143    N.    Y.    Supp.    351;    Matter    of    Isbell,    1 
App.  Div.  158,  37  N.  Y.  Supp.  919;   Matter  of  Reformed  Episcopal 
Church,  98  Misc.  Rep.  145, 163  N.  Y.  Supp,  1042),  and  I  so  determine; 
Decreed  accordingly. 


(106  Misc.  Rep.  459) 

In  re  VTCKBRY'S  ESTATR 

(Surrogate's  Court,  New  York  CJounty.    February  28,  1919.) 

1.  Banks  and  Banking  ^=»119 — DEPosrrs— Nature  or  Obuoatton  of  Bank. 

The  relation  between  a  bank  and  a  depositor  is  that  of  debtor  and  cred- 
itor. 

2.  EXSCITTOBS  AND  ADMINTOTBATDRS  «=»86(1)— PROPraTT  OF  BSTATB— DEFOBira, 

The  relation  between  a  savings  bank  and  a  depositor  being  that  of 
debtor  and  creditor,  the  bank  does  not  have  posse5;sion  of  property  be- 
longing to  estate  of  a  deceased  depositor,  so  as  to  make  it  subject  to  sur- 
rogate's order,  issued  on  appUcation  under  Code  Civ.  Proc.  §  2734,  re- 
quiring bank  to  turn  over  to  an  administrator'B  successor  property  be- 
longing to  estate. 

In  the  matter  of  the  estate  of  Miles  S.  Vickery.  On  application  by 
an  administrator  for  an  order  requiring  a  removed  administrator,  his 
surety,  and  others,  to  turn  over  property  belonging  to  the  estate.  Ap- 
plication denied  as  to  certain  respondents. 

Henry  T.  Hornidge,  of  New  York  City,  for  petitioner. 

R.  &  E.  J.  O'Gorman.  of  New  York  City  (Henry  B.  Hammond, 
of  New  York  City,  of  counsel),  for  respondent  Emigrant  Industrial 
Bank. 

Edward  R.  Vollmer,  of  New  York  City,  for  respondent  East  River 
Sav.  Inst. 

FOWLER,  S.  This  is  an  application  under  section  2734,  C,  C.  P., 
by  the  administrator  herein,  for  an  order  requiring  the  removed  ad- 
ministrator, his  surety,  two  savings  banks  and  a  safe  deposit  company, 
to  turn  over  to  said  administrator  all  the  property  belonging  to  said 
estate.    That  part  of  section  2734  applicable  reads  as  follows ; 

"The  said  court  has  also  jurisdiction  when  an  executor,  administrator, 
trustee  or  guardian  has  difd,  abs(X)uded,  been  removed,  or  become  insane,  to 
direct  the  person  so  removed,  or  any  person  or  corporation  having  possession 
or  control  of  any  property  belonging  to  such  estate  or  fund,  to  deliver  the  same 
to  the  court  or  to  a  successor  duly  apiM)inted;  or  as  directed  by  a  decree 
made  pursuant  to  section  2725  of  tliis  chapter." 

[1,  2]  This  application  was  instituted  by  an  order  to  show  cause 
instead  of  upon  petition  and  citation,  but  this  irregularity  is  imma- 
terial to  the  disposition  of  this  matter.  The  two  savings  banks  alone 
contest  this  application.  There  is  a  deposit  in  each  of  said  banks  to 
the  credit  of  this  estate.  It  is  well  settled  that  the  relation  between 
a  bank  and*  a  depositor  is  that  of  debtor  and  creditor,  so  that  neither  of 
these  respondents  has  in  its  possession  or  control  any  property  belong- 
ing to  the  estate  of  Miles  S.  Vickery,  deceased,  which  would  be  the 
subject  of  any  order  of  this  court  issued  in  applications  of  this  na- 
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tare.  It  may  be  ttue,  as  alleged,  that  there  is  no  adverse  claim  of 
title,  or  any  claim  to  possession  made  by  third  persons,  but  these  facts 
do  not  enable  me  to  dispose  of  this  matter  in  any  other  manner. 

The  application  therefore  is  denied  as  to  the  two  respondents,  the 
savings  bsuiks.    Submit  order  accordingly. 


(107  Misc.  Bep.  207) 

In  re  WEBUCITS  ESTATE. 

(Snrrogate'8  Court,  New  York  County.    May  8,  1919.) 

1.  WnJLs  ^=>542(2) — CoDicTT/— CorrsTRrcnoN. 

A  codicil,  providing  that  it  shoald  only  be  deemed  valid  in  the  erent 
Chat  testator's  wife  should  die  before  she  made  a  will  after  his  death,  was 
intended  to  operate  in  her  favor  only  in  the  event  that  the  two  condi- 
tions (first,  her  survivorship ;  second,  her  death  after  testator  before  mak- 
ing a  will)  were  fulfilled,  so  that  where  she  predeceased  him  the  condi- 
tions failed  of  performance. 

2.  Wills  ^=>448~Constbuction— Prevention  op  iNrBSTAcr— Intention. 

A  will  or  codicil  should  be  construed,  if  possible,  to  prevent  intestacy; 
but  this  rule  must  be  ignored  when  such  construction  would  be  counter 
to  the  expressed  intention  of  testator. 

8.   EXECUTOBS   AND    AOMINISTRATOKS   ^=:938 — ^WlLLS    EXECUTED    IN    DIFFERENT 

O0UNTKIS&— Right  to  Administer. 

The  executors  under  an  English  will,  and  the  administratrix  c.  t.  a.  un- 
der the  American  will,  of  the  same  person,  are  entitled  to  administer  only 
on  the  property  passing  under  the  particular  will  of  each. 

In  the  matter  of  the  estate  of  Percival  JuHns  Werlich.  On  objec- 
tion in  a  proceeding  to  settle  the  accounts  of  Percival  McCeney  Wer- 
lich, administrator  c.  t.  a.    Decree  directed. 

Douglas,  Armitage  &  McCann,  of  New  York  City  (Paul  Armitage, 
of  New  York  City,  of  counsel),  for  administrator  c.  t.  a. 

Lord,  Day  &  Lord,  of  New  York  City  (Howard  Mansfield,  of  New 
York  City,  of  counsel),  for  objectants. 

COHALAN,  S.  This  is  an  accounting  proceeding.  Objections  were 
filed  whicB  were  afterwards  adjusted  except  one,  which  involves  the 
validity  and  effect  of  a  codicil  to  the  will  of  testator.  The  stipulated 
facts  are  as  follows ; 

The  decedent,  Capt.  P.  J.  Werlich,  and  Lucy  G.  Werlich,  his  wife, 
were  married  during  the  year  1903.  He  had  been  married  previously, 
and  a  divorce  had  been  procured  by  his  first  wife.  There  was  one 
child  bom  to  the  first  marriage,  Percival  McCeney  Werlich,  who  is 
accounting  as  administrator  c.  t.  a.  herein.  The  said  Lucy  G.  Werlich 
died  on  October  6,  1915.  At  the  time  of  the  death  of.Capt.  Werlich 
on  March  16,  1916,  his  sole  heir  and  next  of  kin  was  his  son,  Percival 
McCeney  Werlich. 

Mrs.  Werlich  had,  during  her  lifetime,  property  in  the  United  States 
of  America,  Great  Britain,  and  in  Hong  Kong  and  Shanghai.  The 
property  in  the  United  States  amounted  to  approximately  $100,000,  and 

with  the  exception  of  certain  money  and  securities  in  the  state  of  Vir- 
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gfnia,  of  about  $10,000  in  value,  was  managed  and  cared  for  by  Lord, 
Day  &  Lord,  attorneys,  of  New  York  City,  who  reported  in  regard 
thereto  to  Lucy  G.  Werlich  from  time  to  time,  and  remitted  the  in- 
come derived  therefrom.  The  property  in  London  and  in  China 
amounted  to  approximately  $100,000,  and  at  these  points  was  looked 
after,  cared  for,  and  managed  by  agents,  who  likewise  reported  to  her 
from  time  to  time. 

On  February  28,  1905,  the  late  Capt.  Werlich  made  a  will  w&crein 
he  named  his  wife  substantially  his  sole  legatee.  This  will  reads  as  fol- 
lows; 

"I,  PerclYEl  Julius  Werlich,  a  lieutenant  commander  in  the  United  States 
Navy,  at  present  attached  to  and  serving  on  board  the  U.  S.  S.  Denver,  be- 
ing of  sound  mind,  do  estabU«h  this  paper  as  my  last  will  and  testament, 
specially  revoking  all  other  wills  and  testaments  previously  made. 
.  "1.  To  my  beloved  son,  Percival,  I  leave  my  gold  watch  and  chain,  to  be  held 
in  trust  for  him  by  my  executrix,  hereinafter  mentioned,  until  he,  the  said  son 
Percival,  shall  be  of  age. 

"2.  After  payment  of  all  my  Just  debts  and  funeral  expenses  I  give,  be^ 
queath  and  devise,  without  reservation  or  restriction,  to  my  beloved  wife, 
"Lucy  Glover  Werlich,  now  living  at  No.  11  East  44th  street,  New  York 
City — and  whose  general  address  is  care  of  Honkong  &  Shanghai  Banking  Cor- 
poration, New  York  office.  No.  50  Wall  street,  all  remaining  properties,  real 
and  personal,  of  whatever  nature  or  description,  with  which  I  may  die 
possessed,  and  do  appoint  her,  the  said  Lucy  Glover  Werlich,  sole  executrix, 
and  It  is  my  wish  that  she  be  not  required  to  give  bond." 

On  January  4,  1908,  his  wife,  Lucy  Glover  Werlich,  made  a  will 
wherein  she  gave  and  devised  to  her  husband,  the  late  Capt.  Werlich, 
all  properties  in  the  care  of  Lord,  Day  &  Lord,  or  her  property  in  the 
United  States  "outright  to  be  disposed  of  by  will."  This  situation  con- 
tinued until  October  21,  1911.  On  that  date  Captain  Werlich  and  his 
wife  executed  codicils  to  their  wills.  The  codicil  executed  by  the  tes- 
tator reads  as  follows : 

"I,  Percival  Julius  Werlich,  living  at  present  In  Paris,  France— being  of 
sound  mind,  do  hereby  establish  and  declare  this  to  be  a  codicil  to  my  will 
— but  this  codicil  shall  only  be  deemed  vaUd  in  the  event  that  my  wife, 
Lucy  Glover  Werlich,  should  die  before  my  said  wife  makes  a  will  after  my 
death,  otherwise  it  is  to  be  treated  as  nugatory  and  nonexistent.  " 

"I  hereby  bequeath  all  property  of  whatever  kind  or  nature  standing  in 
my  name  to  my  son,  Percival  McCeney  Werlich,  except  certain  stocks  and 
shares  which  were  given  me  from  time  to  time  by  my  said  wife,  and  which 
are  advertised  on  the  attached  list,  authenticated  by  my  Bignature.  These 
excepted  stocks  and  shares  I  direct  to  be  returned  to  my  said  wife's  estate. 
All  other  properties  of  whatever  kind  or  nature  which  may  come  to  me  by 
operation  of  the  will  of  my  said  wife,  I  wish  returned  to  her  estate.  In  order 
that  these  may  be  disposed  of  according  to  directions  contained  in  the  duly 
declared  will  of  my  said  wife,  and  which  antedates  my  death." 

Attached  to  this  codicil  and  signed  by  both  husband  and  wife  were 
two  lists  of  securities.  The  disposition  of  the  securities  mentioned  in 
the  first  list,  or  at  least  part  of  them,  is  involved  in  the  question  before 
the  surrogate.    The  first  list  signed  by  the  testator  begins : 

"The  following  shares  standing  In  my  name  were  from  time  to  time  pre- 
sented to  me  by  my  wife,  Lucy  Glover  Werlich,  and  are  to  be  returned  to 
my  said  wife  on  my  death." 
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After  the  date  of  said  codicil  Lucy  G.  Werlich  made  arid  executed 
new  wills,  one  covering  the  property  situated  in  the  United  States  of 
America,  and  the  second  will  disposing  of  her  property  in  Great  Brit- 
ain and  in  Hong  Kong  and  Shanghai.  These  wills  have  been  admit- 
ted to  probate,  one  in  England  and  one  in  this  country.  The  so-called 
English  will  begins  as  follows : 

"I,  Lucy  Glover  Werlich,  biBing  of  sound  mind  and  body,  do  hereby  declare 
this  to  be  my  last  will  and  testam^iit,  hereby  revoking  all  wUls  previously 
made  by  me,  regarding  any  and  all  property  I  may  possess  In  England  and  ui 
China," 

The  so-called  American  will  begins  as  follows: 

'1,  Lucy  Griover  Werlich,  being  of  soond  mind  and  body,  hereby  declare 
this  to  be  my  last  wlU  and  testament  regiirding  any  and  all  properties,  both 
real  and  personal,  I  may  die  possessed  of  in  the  United  States  of  America, 
hereby  revoking  all  wills  previously  made  by  me." 

The  objectants  herein  are  the  executors  of  the  will  of  Mrs.  Werlich 
which  was  probated  in  England,  and  the  administratrix  c.  t.  a.  of  the 
will  of  Mrs.  Werlich  probated  in  this  county.  No  ancillary  adminis- 
tration has  been  granted  on  the  so-called  English  will  in  this  jurisdic- 
tion. All  the  foregoing  facts  are  not  material,  but  I  have  set  them 
forth  for  a  purpose,  which  will  appear  hereinafter. 

The  accountant  has  treated  the  codicil  as  nugatory,  and  claims,  as 
the  son  and  only  heir  and  next  of  kin,  to  be  entitled  to  all  the  residuary 
estate  of  the  testator,  the  legacy  to  the  wife  of  Captain  Weriich  having 
lapsed.  The  objectants,  however,  rely  on  the  validity  of  the  codicil 
and  claim  the  securities  listed  in  the  first  list  attached  thereto.  The  is- 
sue before  the  surrogate,  therefore,  concerns  the  validity  and  construc- 
tion of  the  codicil  and  the  disposition  to  be  made  of  the  properties 
claimed  to  be  affected  thereby. 

[1]  The  objectants  contend  that  the  codicil  executed  by  testator  iii 
1911  was  made  by  him  in  contemplation  of  the  possible  death  of  his 
wife  before  him,  and  having  predeceased  him,  she  consequently  died 
before  making  a  will  after  his  death.  They  claim  that  the  necessary 
contingency  upon  which  the  codicil  could  be  nugatory  w;as  the  survival 
of  the  widow.  With  this  interpretation  I  do  not  agree.  Despite  what 
I  consider  the  plain  import  of  the  words  of  the  ccSicil,  the  contention 
of  the  contestants  has  some  weight,  for  the  codicil  provides  for  the 
return  to  his  wife's  estate  of  all  property  which  might  come  to  the  tes- 
tator by  the  operation  of  his  wife's  will.  On  the  other  hand,  the  tes- 
tator specifically  directs  the  return  of  the  securities  on  list  1  to  his  wife 
after  his  death,  which  direction  presupposes  her  surviving  him  and 
seems  to  be  more  in  accord  with  his  evident  intention. 

1^2]  The  codicil  is  ambiguous  and  inartificial,  but  the  intention  is 
plain.  It  is  a  well-settled  rule  that  a  will  or  codicil  stould  be  construed, 
if  passible,  so  as  to  prevent  intestacy.  But  this  rule  must  be  ignored 
when  such  a  constriiction  would,  as  in  this  case,  be  counter  to  the  ex- 
pressed intention  of  the  testator  as  set  fbrth  in  the  instrument  which 
is  the  subject  of  the  construction.       ^        .... 

It  is  not  disputed  that  the  provision  for  Lucy  Glover  Werlich  in  the 
will  of  Percival  J.  Werlich,  dated  February  28,  1905,  lapsed.    So  far 
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as  his  win  IS  concerned  the  testator  must  be  deemed  to  have  died  in- 
testate except  as  to  his  watch  and  chain,  which  he  bequeathed  to  his 
son.  Unless,  therefore,  the  codicil  effects  a  valid  disposition,  as  claim- 
ed by  the  objectants,  neither  the  wife  of  testator  qor  her  estate  can 
claim  anything  under  tlie  will  and  codicil  of  testator. 
The  codicil  in  question  reads : 

*****  But  this  codic41  ^aU  only  be  deemed  valid  in  the  event  that 
my  wife,  Lucy  Glover  Werllch,  should  die  before  my  said  wife  makes  a  will 
after  my  death.    ♦    •    ♦ »» 

It  would  seem,  therefore,  that  the  codicil  was  intended  to  operate 
only  in  the  event  that  the  conditions  therein  contained  Were  fulfilled, 
otherwise  by  the  terms  thereof  it  was  to  be  deemed  "nugatory  and 
nonexistent.^  In  my  opinion  those  conditions  were  two — first,  the 
wife  of  testator  must  outlive  him;  and,  second,  after  his  death  she 
must  die  before  she  made  a  will. 

Mrs.  Werlich,  however,  predeceased  the  testator,  so  that  the  condi- 
tions above  referred  to  fail  of  performance.  It  is  my  opinion  that  tnc 
testator  by  his  codicil  intended  to  qualify  the  bequest  made  to  his  wife 
under  his  will  in  case  she  should  outlive  him  but  should  die  before  mak- 
ing a  new  will.  In  that  event  it  seems  logical  to  say  that  the  codicil 
executed  by  him  would  serve  to  effect,  as  he  in  such  a  case  intended, 
a  different  disposition  of  his  property,  virtually  all  of  which  he  gave 
to  her  in  his  will. 

There  is  another  phase  of  this  question  to  which  I  will  refer,  al- 
though the  interpretation  already  given  the  codicil  renders  it  unneces- 
sary to  consider  the  question  fully.  If,  as  claimed  by  the  objectants, 
the  codicil  is  valid  and  is  effective  to  transfer  the  securities  given  there- 
under to  the  estate  of  Mrs,  Werlich,  such  construction  would  prove  of 
no  avail  to  the  objectants.  It  appears  from  the  stipulated  facts  that 
Mrs.  Werlich  left  two  wills.  One  will  was  probated  in  England,  and 
disposed  of  and  is  confined  to  the  property  she  died  possessed  of  in 
England  and  in  China.  The  second  will  disposed  of  and  is  confined  to 
the  property  she  died  possessed  of  in  the  United  States.  The  property 
which  would  pass  under  the  codicil  of  Captain  Werlich,  however,  is 
not  property  which  Mrs.  Werlich  died  possessed  of  in  England  or 
China  or  the  United  States. 

[3]  The  executors  under  the  English  will  and  the  administratrix 
c.  t.  a.  under  the  American  will  are  entitled  to  administer  only  on  the 
property  passing  under  those  wills.  So  that  even  vvere  the  codicil  held 
to  make  a  valid  transfer  to  her  estate,  there  is  no  personal  representa* 
tive  who  has  the  power  to  receive  the  bequest  and  to  administer  it 

Indeed  it  is  questionable  whether,  under  the  circumstances  of  this 
case,  the  attempted  bequest  is  not  void  for  ambiguity*  But,  irrespective 
of  this,  it  would  seem  that  even  though  there  were  a  personal  repre- 
sentative entitled  to  take,  the  property  passing  thereunder  would  revert 
to  the  husband,  who  survived  her,  or  to  his  next  of  kiui  Mrs.  Wier- 
lich  not  having  disposed  of  the  same  by  wilL 

Tax  costs  and  submit  decree  accordingly. 
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KOBINSON  V.  BALL  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    May  16,  1919.) 

1.  RErtcRENCE  ^=>76(5) — Right  to  Fees  Peiob  to  Making  Report. 

A  referee  has  no  right  to  his  fees  until  his  duties  are  completed  and 
his  report  made. 

2.  Bi^EBKNCB  ^=»76<2)-^PATiaifT  OF  Befebee's  FEt»— SmPni4A.TI0N. 

Had  the  parties  entered  into  a  stipulation  in  writing  or  had  a  stipu- 
lation by  consent  been  entered  upon  the  minutes  that  payments  for  ref- 
eree's fees  might  be  made  to  the  referee  during  the  progress  of  his  service 
the  parties  would  be  bound  thereby,  altliough  even  then  such  a  course 
would  be  of  questionable  px«)priety.  ' 

^  BSFEflBirCE    ^7»45— RBHOVAI/--ADVANCB    PAYMENT    OP   RBBTBEK'S    FeBS. 

Where  there  is  no  stipulation  for  payment  to  referee  of  his  fees  prior 
to  the  termination  of  the  reference,  payment  to  him  in  advance  of  a 
portion  of  his  fees  hy  some  of  the  parties,  without  isnowledge  of  one  Of 
the  parties,  not  only  justifies  but  demands  that  the  referee  accepting  such 
tees  be  removed;  it  not  being  necessary  to  show  that  because  of  such 
payment  the  referee  was  in  any  wise  prejudiced. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  A.  Robinson,  individually  4nd  as  trustee,  etc., 
a^^inst  Le  Roy  D.  Ball,  impleaded  with  the  Columbia  Trust  Company, 
as  trustee,  etc.,  and  others,  in  which  Algernon  S.  Norton  was  appointed 
refereei  From  an  order  denying  the  motion  of  defendant  Ball  to  re- 
move the  referee,  said  defendant  appeals.  Order  reversed,  and  mo- 
tion granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Ball  &  Oldis  and  Le  Roy  D.  Ball,  all  of  New  York  City  (John  Ewen. 
of  New  York  City,  of  counsel,  and  William  li.  Wilder,  of  New  York 
City,  on  the  brief),  for  appellant'. 

Breed,  Abbott  &  Morgan,  of  New  York  City  (George  W.  Morgan, 
of  New  York  City,  of  counsel),  for  respondent  Norton. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Charles  H.  Tuttle, 
of  New  York  City,  of  counsel),  for  respondent  Columbia  Trust  Co 

MERRELIy,  J.  This  appeal  is  from  an  order  denying  the  motion 
of  defendant  appellant  to  remove  the  referee  appointed  to  hear,  try, 
and  determine  the  issues  herein. 

The  action  was  brought  by  a  testamentary  trustee  to  procure  the 
judicial  settlement  of  his  accounts  as  such  trustee.  The  appellant  was 
a  claimant  upon  the  interest  of  a  beneficiary  under  the  will  of  the 
testatrix.  The  appellant's  claim  amounted  to  $44,000,  and  was  based 
upon  certain  assignments  made  to  claimant  by  said  beneficiary  in  pay- 
ment for  services  rendered,  and  for  moneys  advanced  by  the  claim- 
ant to  the  beneficiary.  Objections  to  certain  items  of  the  account 
of  the  plaintiff  trustee  were  filed,  and  on  June  22,  1916,  a  referee  to 
hear,  try,  and  determine  the  issues  raised  by  the  pleadings  was  ap- 
pointed by  the  Supreme  Court.  Subsequently,  and  during  the  progress 
of  the  reference,  and  .6n  or  before  October  5,  1917,  the  several 'ob- 
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jections  to  the  account  were  withdrawn,  and  on  said  last-mentioned 
date  the  only  issue  remaining  to  be  determined  by  the  referee  was  the 
validity  of  certain  alleged  assignments  of  interests  in  the  estate,  in- 
cluding that  of  the  appellant 

The  appellant's  claim  against  the  estate  was  by  virtue  of  an  assign- 
ment made  by  one  George  Hyatt  Robinson,  a  beneficiary  under  said 
will,  to  the  amount  of  $30,000  for  legal  services  rendered,  and  a 
further  assignment  for  $14,000,  covering  balance  of  moneys  loaned 
to  Robinson  and  his  wife,  and  for  other  legal  services  performed  by 
the  appellant.  These  assignments  were  not  questioned  by  the  bene* 
ficiary  under  the  will,  but  were  contested  by  the  Columbia  Trust 
Company,  claiming  to  hold  a  deed  of  trust  assigning  to  it  other  prop- 
erty for  the  interest  of  said  George  Hyatt  Robinson  in  said  estate. 
During  the  progress  of  the  reference  the  referee  received  from  the 
trustee,  out  of  the  corpus  of  the  estate,  to  apply  upon  his  fees,  the  sum 
of  $1,500.  Concededly  this  payment  upon  the  fees  of  the  referee 
was  made  prior  to  the  completion  of  his  duties  as  referee,  and  was 
accepted  by  him  because,  as  he  asserts,  "all  parties  had  consented  that 
the  expense  of  the  reference  should  be  paid  out  of  the  corpus  of  the 
estate,"  and  that  counsel  who  made  the  payments  had  informed  him 
that  it  had  been  customary  in  previous  references  in  the  estate  to  make 
payments  to  referees  on  account.  It  is  also  claimed  that,  at  the  time 
the  payments  were  made,  the  referee  did  not  consider  that  the  parties 
making  them  occupied  a  position  antagonistic  to  the  appellant 

It  is  furthermore  urged,  as  an  excuse  for  such  advance  pajrment 
of  fees  to  the  referee,  that  the  appellant  knew  of  such  pa)aiietits  and 
acquiesced  therein.  Such  claim  of  knowledge  on  the  part  of  appel- 
lant at  the  time  the  payments  were  made,  or  that  he  acquiesced  therein, 
is  explicitly  denied  by  the  appellant.  According  to  the  appellant's 
affidavit,  he  first  learned  in  July,  1918,  that  the  payments  to  the  ref- 
eree had  been  made.  At  the  opening  of  the  reference  it  was  stipulated 
that  the  referee  should  be  allowed  fees  at  the  rate  of  $10  an  hour,  but 
the  record  does  not  show  that  any  stipulation  was  entered  into  that 
there  should  be  any  payment  of  fees  to  the  referee  prior  to  the  com- 
pletion of  his  service.  The  appellant  undertook  to  establish  his  claim 
by  affirmative  proof,  commencing  on  or  about  October  5,  1917.  In 
the  establishment  of  his  claim  various  hearings  were  had,  and  the 
appellant's  examination  and  cross-examination  continued  until  July 
17,  1918. 

At  the  session  of  July  16,  1918,  the  appellant  was  required  to  pro- 
duce and  leave  with  the  referee  a  large  quantity  of  his  bdoks  of 
account,  containing  his  office  records  and  correspondence,  in  all  over 
50  books.  The  appellant  protested  against  this  requirement,  and  the 
referee  held  the  matter  in  abeyance.  TThe  claimant  left  the  discussion 
as  to  the  required  presence  of  his  books  to  his  counsel  and  left  the 
hearing,  and,  it  is  evident  from  the  record,  took  exception  to  what 
he  regarded  as  arbitrary  conduct  on  the  part  of  jthe  referee  in  requiring^ 
that  said  books  be  left  with  him.  About  this  time,  the  claimant  says, 
he  first  learned  of  the  payment  of  $.1,500  to  the  referee  to  apply  on 
his  fees.  .  ,.  «  ? 
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Ori  July  24,  1918v  pursuant  to  an  adjournment  made  after  claim- 
ant had  left  the  previous  hearing,  a  ^further  hearing  was  held.  At 
this  hearing  the  claimant  failed  to  appear,  and  it  is  the  claitn  of  the 
respondents  that  by  absenting  himsdf  he  declined  to  appear  for  com- 
pletion of  his  cross-examination.  The  appellant  asserts  that  there  was 
a  misunderstanding  on  his  part,  and  that  he  understood  that  the  ref- 
erence was  adjourned  until  the  afternoon  of  July  24th.  Counsel  for 
appellant  was  present,  h0wever>  at  the  adjourned  hour,  at  half  past 
10  in  the  morning  of  July  24,  1918,  and  then  stated  to  the  referee 
that  he  had  attempted  to  reach  the  s^pellant  by  telephone  that  morn- 
ing, but  had  been  unable  to  communicate  with  him.  Counsel  for  the 
appellant  then  asked  sufficient  adjournment  to  enable  him  to  get  into 
communication  with  his  client  This  was  refused  by  the  referee,  and 
at  the  urgent  insistence  of  opposing  counsel  an  adjournment  was 
refused,  and  a  motion  granted  to  strike  from  the  record  all  of  the 
testimony  theretofore  given  by  the  appellant  in  support  of  his  daim, 
to  which  counsel  for  the  appdlant  took  exception. 

Counsel  for  the  appdlant  later  appear^  before  the  referee  and 
asked  for  an  adjournment  in  order  that  he  might  inquire  into  the 
merits  of  the  appdlant's  proposal  to  institute  proceedings  for  the  re- 
moval of  the  referee.  Such  continuance  was  opposed  ^  counsel  for 
the  plaintiff,  and  the  same  was  denied  by  the  referee.  While  it  is 
claimed  by  the  respondents  that  the  advance  payments  by  way  of 
fees  were  made  to  the  referee  with  the  consent  and  knowledge  of  the 
appdlant,  the  record  does  not  bear  out  such  claim.  At  least,  a  posi- 
tive denial  of  knowledge  or  acquiescence  on  appellant's  part  raises  a 
question  of  fact  Mrith  reference  thereto. 

[1]  The  law  is  well  settled  that  a  referee  has  no  right  to  his  fees 
until  his  duties  are  completed  and  his  report  made.  Hebard  v.  City 
of  New  York,  137  App.  Div.  752,  122  N.  Y  Supp.  628,  Conccdedly, 
at  the  times  when  the  attorney  for  the  plaintiff  made  the  advance 
payments  to  the  referee,  his  duties  were  not  completed.  The  first 
payment  was  made  November  2,  1917,  in  the  sum  of  $1,000,  and  on 
April  12,  1918i  the  referee  was  paid  the  additional  sum  of  $500.  The 
record  does  not  show  who  requested  or  suggested  such  payments. 

[2,3]  Undoubtedly,  had  the  parties  entered  into  a  stipulation  in 
writing,  or  had  a  stipulation  by  consent  been  entered  upon  the  min- 
utes, that  payments  might  be  made  to  the  referee  during  the  progress 
of  his  service,  the  parties  would  be  bound  thereby,  although  even  then 
such  a  course  would  be  of  questionable  propriety.  But  where  it  ap- 
pears, as  in  the  instant  case,  that  there  was  no  stipulation  for  the 
payment  to  the  referee  of  his  fees  prior  to  the  terminati<Mi  of  the 
reference,  and  such  payment  is  made  without  the*  knowledge  of  one 
of  the  parties,  stich  'course  has  been  uniformly  held  not  only  to  justify 
but  to  demand  that  the  referee  accepting  such  fees  be  r^noved  frdm 
office.  Smith  v.  Dunn,  94  App.  Div.  429,  88  N.  Y.  Supp.  58 ;  Ament 
V.  Schubert  Piano  Co.,  172  App.  EKv.  423,  158  N.  Y.  Supp.  532; 
Topia  Mining  Co.  v.  Warfield,  145  App.  Div.  422,  129  N.  Y  Supp. 
1076.  Many  other  precedents  might  be  cited  holding  that  the  course 
pursued  in  the  instant  case  not  only  required  but  demanded,  in  the 
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orderly  administration  of  justice,  the  removal  of  flie  referee,  and  that 
it  was  not  necessary  to  find  that  by  reason  of  such  prepayment  of 
fees  to  the  referee  the  latter  was  in  any  wise  prejudiced  thereby,  or 
that  said  referee  had,  by  any  act,  manifested  favoritism  toward  the 
party  making  such  payment  or  displayed  any  animosity  against  the 
party  not  actively  concerned  therein. 

Litigants  are  often  prone  to  attribute  improper  motives  and  to  assign 
improper  reasons  for  decisions  of  courts  adverse  to  what  they  con- 
ceive to  be  their  interests,  and  where,  as  in  the  instant  case,  the  ul- 
timate decision  might  be  adverse  to  the  claim  of  the  appellant,  it  is 
entirely  probable  that  in  such  event  he  would  feel  that  his  adversary 
had  obtained  an  undue  advantage  through  favor  to  the  referee  arising 
from  the  advancement  of  his  fees.  It  therefore  has  become  the  wise 
policy  of  the  courts  to  disapprove  of  payment  to  or  acceptance  by  a 
referee  of  compensation  before  a  decision  is  made  and  the  duties  of 
the  referee  completed.  We  think  there  was  a  grave  impropriety  in 
the  payment  to  the  referee  in  the  instant  case  of  fees  during  the  time 
when  the  reference  was  pending  before  him.  We  do  not  imply  that 
such  payment  created  any  prejudice  in  the  mind  of  the  referee,  who  is 
conceded  by  all  parties  to  be  a  man  of  high  character  and  ability,  but 
only  restate  the  policy  many  times  enunciated  by  our  courts,  thati  in 
the  due  and  orderly  administration  of  justice,  a  referee  should  be  be- 
yond suspicion  and,  in  so  far  as  possible,  to  prevent  that  his  deter- 
mination of  issues  submitted  to  him  be  not  subjected  to  criticism.  A 
referee  before  whom  issues  are  tried  should  occupy  a  position  of 
absolute  impartiality  between  the  parties  litigant,  and  it  is  essential 
to  the  digniRed  and  impartial  administration  of  justice  that  grounds 
for  suspicion  as  to  the  impartiality  of  the  court  be  minimized  as  much 
as  possible. 

While,  in  the  instant  case,  we  are  not  prepared  to  hold  that  the 
referee  acted  improperly  in  striking  from  the  record  the  examination 
of  the  appellant  in  support  of  his  claim,  yet  the  fact  remains  that  the 
appellant  conceived  that  he  was  unfairly  treated  by  the  referee,  and 
undoubtedly  appellant's  conviction  in  this  respect  is  accentuated  by 
the  fact  that  adverse  parties  had,  as  he  testifies,  without  his  ac- 
quiescence or  consent,  made  these  advance  payments  to  the  referee. 
Under  all  the  circumstances,  we  are  convinced  that  the  usefulness  of 
the  referee  to  properly  hear,  try,  and  determine  the  claim  of  the  ap- 
pellant is  at  an  end,  and  that  the  motion  of  the  defendant  appellant  to 
remove  the  referee  should  have  been  granted  at  Special  Term. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  defendant's  motion  to  remove  said  referee  be 
granted,  with  $10  costs,  and  that  another  referee  be  appointed  by 
this  court  to  hear,  try,  and  determine  the  issues  herein.  Settle  order 
on  notice.    All  concur. 
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(187  App.  Dlv.  663) 

MOERS  ▼.  MOBRS. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  16,  1919.) 

1.  Accord    and     Satisfaction    ^=»17 — Unexecuted    Accord— Failure    to 

Make  Payment. 

An  agreement  between  mother  and  son,  in  settlement  of  mother's  claim 
a^inet  son,  whereby  mother  agreed  to  do  certain  things  upon  son's  pay- 
ment to  her  of  certain  sum  on  certain  date,  is  not  available  as  defense 
in  mother's  action  against  son,  where  agreement  has  not  been  executed 
by  son's  payment  to  mother,  there  being  accord  merely,  without  satis- 
faction. 

2.  Accord  and  Satisfaction  ^=»17— Bttect  of  Unexecuted  Accord. 

An  agreement  between  mother  and  son  In  settlement  of  mother's  claim 
against  son,  whereby  mother  agreed  to  do  certain  things  upon  son's  pay- 
ment to  her  of  certain  sum  on  certain  date,  cannot  form  basis  of  an  action 
to  enforce  performance  of  its  terms,  where  son  has  not  made  such  pay- 
ment;   there  having  been  no  accord  and  satisfaction. 

Leughlin,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Albert  A.  Moers  against  Carrie  C,  Moers,  From  an  or- 
der overruling  a  demurrer  to  the  complaint,  defendant  appeals.  Or- 
der reversed.  Motion  for  judgment  granted,  with  leave  to  plaintiff  to 
serve  amended  complaint. 

Argued  before  CLARKE,  P.  J.,,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Leo  R.  Brilles, 
of  New  York  City,  of  counsel),  for  appellant. 

Wormser  &  Samuels,  of  New  York  City  (I.  Maurice  Wormser, 
of  New  York  City,  of  counsel,  and  Saul  Gordon,  of  New  York  City, 
on  the  brief),  for  respondent. 

DOWLING,  J.  This  is  an  action  in  equity,  brought  by  a  son 
against  his  mother,  to  compel  specific  performance  of  a  written 
agreement  between  plaintiff  and  defendant.  The  complaint  sets 
forth  the  following  facts: 

On  Decembeif  7,  1918,  an  action  was  pending  in  the  Supreme  Court, 
New  York  county,  wherein  Carrie  C.  Moers  was  plaintiff  and  Al- 
bert A.  Moers  was  defendant,  to  recover  the  sum  of  $51,470.24  for 
money  loaned.  An  answer  was  interposed,  denying  all  the  allegations 
of  the  complaint,  and  that  action  is  at  issue  and  upon  the  calendar 
of  the  said  court  for  trial.  On  that  date,  in  order  to  compromise 
and  settle  all  matters  in  dispute  between  the  parties  to  the  suit,  they 
entered  into  an  agreement  in  writing  under  seal,  a  copy  of  which  is 
attached  to  the  complaint  in  the  present  action.  Thereby  Albert  A. 
Moers  agreed  to  support  his  mother,  Carrie  C.  Moers,  for  the  re- 
mainder of  her  life,  and  to  that  end  to  pay  her  the  sum  of  $3,000 
per  annum,  in  equal  monthly  installments,  beginning  January  1,  1919, 
and  also  to  pay  her  the  sum  of  $12,500  on  December  9,  1918.  Up- 
on receipt  of  said  sum  of  $12,500,  Carrie  C.  Moers  agreed  to  reas- 
sign to  plaintiff  certain  policies  of  life  assurance  upon  his  life,  which 
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had  theretofore  been  assigned  by  him  to  her,  and  also  oonteinparanc- 
ously  with  such  assignment  to  indorse  a  certain  check  for  $1,237.30, 
made  to  the  joint  order  of  plaintiff  and  defendant,  which  check  was  to 
become  the  sole  property  of  plaintiff.  It  was  further  provided  by  said 
agreement  that  defendant  should  return  to  plaintiff  a  certain  will 
made  by  him,  dated  August,  1915,  which  is  alleged  to  have  a  "peculiar 
and  sentimental  value"  to  him,  and  also  certain  books,  papers,  and 
documents,  which  defendant  agreed  to  return  to  plaintiff  upon  re- 
ceipt of  said  sum  of  $12,500.  It  was  further  agreed  that  general 
releases  should  be  exchanged  between  the  parties,  and  that  defend- 
ant should  execute  and  deliver  a  general  release  to  plaintiflf's  wife. 

It  is  then  alleged  that  on  December  9,  1918,  plaintiff  duly  tendered 
to  defendant  the  sum  of  $12,500  and  a  general  release  duly  executed 
by  him,  and  demanded  performance  of  the  aforesaid  agreement  by 
the  defendant,  who  refused  to  accept  either  the  money  or  release, 
and  further  refused  to  perform  any  part  of  the  agreement  by  her  to 
be  performed.  It  is  averred  that  plaintiff  has  duly  performed  all  the 
conditions  of  said  agreement  upon  his  part  to  be  performed,  and^  is 
entitled  to  complete  performance  of  said  agreement  upon  the  part 
of  defendant,  and  that,  unless  defendant  is  required  to  specifically 
perform  the  agreement,  plaintiff  will  suffer  irreparable  injury  fov 
which  he  has  no  adequate  remedy  at  law;  the  sole  ground  for  such 
claim  being  apparently  the  statement  that  plaintiff's  books,  papers,  and 
documents,  including  his  former  last  will  and  testament,  have  peculiar 
and  sentimental  value  to  him.  It  is  further  alleged  that  defendant 
threatens  and  intends,  unless  enjoined  by  the  court,  to  proceed  with 
the  prosecution  of  hes  action  still  pending  in  the  Supreme  Court  to 
recover  from  the  plaintiff  the  sum  of  $51,4/0.24,  with  interest.  Plain-, 
tiff  avers  his  readiness  to  perform  the  agreement  in  all  particulars 
and  to  comply  with  any  decree  of  the  court  ordering  her  to  comply 
therewith. 

The  relief  asked  for  is : 

(1)  That  the  plaintiff  recover  judgment  against  the  defendant,  adjudging 
and  directing  that  the  defendant  specifically  perform  the  agreement  of  De- 
cember  7,  1918,  in  all  things. 

(2)  That  she  make,  execute,  and  deliver  the  general  releases  provided  for  by 
said  agreement. 

(3)  That  she  reassign  to  the  plaintiff  all  policies  of  life  insurance  hereto- 
fore assigned  to  her  by  the  plaintiff. 

(4)  That  she  Indorse  the  checlc  of  the  Equitable  Life  Assurance  Society 
of  the  United  States  for  $1,237.30,  dated  June  14,  1917 

(5)  That  she  return  and  deliver  to  the  plaintiff  all  his  books,  papers,  and 
document^,  including  a  certain  last  will  and  testament  made  by  the  plaintiff 
in  or  about  August,  1915,  and  in  all  things  and  respects  perform  her  said 
written  agreement  with  the  plaintiff. 

(6)  That  the  defendant  be  permanently  and  perpetually  enjoined  and  re- 
strained from  proceeding  with  the  prosecution  of  her  action  pending  in  the 
Supreme  Court  of  the  state  of  New  York,  New  Yorlc  county,  wherein  she  is 
plaintiff  and  this  plaintiff  (Albert  A.  Moers)  is  defendant,  and  In  whleh  judg- 
ment is  demanded  for  the  sum  of  $51,470.24,  plus  Interest. 

(7)  That  the  plaintiff  may  be  granted  an  Injunction  pendente  lite  against 
the  defendant,  restraining  her  from  taking  any  further  steps  or  proceed- 
ihffs  in  said  action  above  referred  to  until  after  the  trial  and  determination 
of  this  action. 
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(8)  And  tbat  the  plaintiff  hare  such  other  farther  or  different  relief  in 
the  premises  as  may  be  agreeable  to  equity  and  seem  good  to  the  court,  be- 
sides costs. 

It  is  clear  from  the  terms  of  the  agreement  in  question  that  it  is 
an  accord^  only,  and  not  an  accord  and  satisfaction.  Being  only  an 
accord,  and  no  satisfaction  having  been  had,  it  is  not  only  insufficient 
as  a  defense,  but  cannot  form  the  basis  of  a  cause  of  action.  The 
agreement  is  entirely  executory.  Nothing  whatever  was  done  by  ei- 
ther party  when  it  was  signed.  There  were  mutual  promises  to  do 
certain  things  in  the  future,  and  the  present  defendant  did  not  agree 
to  do  anjrthing  in  consideration  of  plaifltiff's  promise,  but  agreed  to 
perform  only  when  the  sum  of  $12,500  was  actually  paid.  No  re- 
leases were  then  exchanged,  nor  was  the  then  pending  action  dis- 
continued. 

[1,  2]  The  act  upon  which  all  the  other  acts  depended  was  the 
actual  payment  of  the  $12,500,  when  made  at  a  future  date.  But 
that  payment  never  was  actually  made,  though  the  plaintiff  tendered 
the  amount.  But  that  was  not  actual  performance,  only  a  tender  of 
performance,  and  it  has  been  uniformly  held  that  a  tender  of  perform- 
ance is  not  sufficient;  to  sustain  a  plea  of  accord  and  satisfaction, 
the  agreement  must  be  completely  executed.  Brooklyn  Bank  v.  De 
Grauw,  23  Wend.  342,  35  Am.  Dec.  569;  Day  v.  Roth,  18  N.  Y.  448; 
Noe  V.  Christie,  51  N.  Y.  270;  Kromer  v.  Heim,  75  N.  Y.  574,  31  Am. 
Rep.  491;  Smith  v.  Cranford,  84  Hun,  318,  32  N.  Y.  Supp.  375, 
affirmed  155  N.  Y.  640,  49  N.  E.  1104;  Mance  v.  Hossington,  205 
N.  Y.  33,  98  N.  E.  203;  Reilly  v.  Barrett,  220  N.  Y.  170,  115  N.  E. 
453 ;  Goffe  v.  Jones,  132  App.  Div.  864,  117  N.  Y.  Supp.  407.  There 
having  been  no  accord  and  satisfaction,  not  only  would  the  agree- 
ment in  question  of  the  parties  be  unavailable  as  a  defense  to  the 
original  action,  but  it  cannot  form  the  basis  of  an  action  in  equity 
to  enforce  performance  of  its  terms.  Rubin  v.  Siegel,  181  App.  Div. 
181,  168  N.  Y.  Supp:  744. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  granted,  with  $10  costs,  with 
leave  to  plaintiff  to  serve  an  amended  complaint  on  payment  of  such 
costs.     Order  filed. 

CLARKE,  P.  J.,  and  PAGE  and  MERRELL,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  The  doctrine  of  accord  without  sat- 
isfaction is  misleading,  and  is,  I  think,  about  to  be  applied  erroneous- 
ly in  the  case  at  bar.  On  principle  it  applies  only  to  unenforceable 
agreements  intended  to  take  the  place  of,  and,  when  executed,  to 
constitute  satisfaction  of,  an  existing  claim  or  obligation  by  one  of 
the  parties  against  the  other.  Ordinarily  it  arises  where  a  party, 
without  any  ne^  consideration,  agrees  to  accept  performance  of  an 
obligation  in  a  manner-  other  than  as  originally  claimed  by  him ;  and 
in  such  cases  there  is,  of  course,  no  release  or  cancellation  or  merger 
of  the  original  obligation,  and  enforcement  thereof  may  be  had  at  any 
time  unfil  the  ^re^jnent,. intended  as  a  ^ubstitut^  therefor,  b^t  which, 
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beings  without  consideration  and  not  binding  or  enforceable,  has  not 
become  substituted  therefor,  is  fully  performed.  In  all  the  cases 
in  which  it  is  held  that  the  unexecuted  new  promise  constitutes  an 
accord  only,  and  may  be  defeated  by  refusal  on  the  part  of  the  prom- 
isee to  accept  a  tender  of  performance,  there  was  no  binding  agree- 
ment obligating  the  promisee  to  accept  such  tender  of  performance, 
and  the  new  agreement  was  revocable  at  will  by  either  party.  See 
1  Corpus  Juris,  532;  Reilly  v.  Barrett,  220  N.  Y.  170,  115  N.  E. 
453;  Noe  v.  Christie,  51  N.  Y.  270;  Brooklyn  Bank  v.  De  Grauw,  23 
Wend.  342,  35  Am.  Dec.  569;  Smith  v.  Cranford,  84  Hun,  318,  32 
N.  Y.  Supp.  375,  affirmed  155  N.  Y.  640,  49  N.  E.  1104;  Day  v. 
Roth,  18  N.  Y.  448. 

As  I  understand  it,  excepting  for  this  confusion  to  which  I  have 
adverted,  an  agreement  made  in  settlement  of  a  controversy  or  dis- 
puted claim  on  mutual  promises  or  a  new  consideration  has  the  same 
sanctity  as  any  other  contract,  and  in  the  absence  of  fraud,  duress, 
or  undue  influence  with  respect  to  the  execution  thereof,  or  of  a  re- 
scission thereof  by  one  party  on  the  ground  of  failure  and  refusal  to 
perform  by  the  other,  binds  both  parties,  and  becomes  a  substitute 
for  the  original  claims,  which  are  merged  therein  and  extinguished 
so  long  as  the  new  agreement  remains  in  force,  for  there  would  be 
no  object  or  purpose  in  executing  such  new  agreement,  if  it  were 
not  intended  to  extinguish  and  thus  become  not  only  an  accord,  but 
a  satisfaction,  of  the  controversy  or  claim  for  which  it  was  designed 
as  a  substitute,  and  in  such  case  it  does  not  rest  with  the  promisee, 
by  refusing  a  tender  of  performance,  to  render  the  agreement  nuga- 
tory, and  each  party  is  entitled  to  enforce  it  as  made.  Billings  v. 
Vanderbeck,  23  Barb.  546;  Spier  v.  Hyde,  78  App.  Div.  151,  79  N. 
Y.  Supp.  699;  Reilly  v.  Barrett,  220  N.  Y.  170,  115  N.  E.  453; 
Kromer  v.  Heim,  75  N.  Y.  574,  31  Am.  Rep,  491 ;  Bandman  v.  Finn, 
185  N.  Y.  508,  78  N.  E.  175,  12  L.  R.  A,  (N.  S.^  1134;  Bomeisler 
v.  Forster,  154  N.  Y.  229,  48  N.  E.  534,  39  L.  R,  A.  240;  More- 
house V.  Second  Nat.  Bank,  98  N.  Y.  503.  i 

The  case  presented  by  the  complaint  to  which  the  demurrer  for  | 

insufficiency  was  interposed  is  not  a  mere  accord,  revocable  by  either 
party  at  will,  but  a  solemn  agreement,  formally  executed  under  seal  ! 

and  acknowledged,  in  which  it  is  recited  that  there  was  an  action 
pending  between  the  parties,  brought  by  the  defendant  herein  against 
the  plaintiff  herein,  to  recover  $51,470.24,  with  interest,  and  that  the 
partiessNvere  desirous  "of  compromising  and  settling  all  matters  in 
dispute  between  them  of  every  kind  and  nature  whatsoever,  includ-  i 

ing  the  matters  and  things  embraced  in  said  action,"  and  it  contains  j 

material  unconditional  and  unequivocal  promises  on  the  part  of  the  ; 

plaintiff  to  pay  to  the  defendant  $3,000  per  annum  in  equal  quarter-  I 

annual  installments  during  her  life,  and  to  pay  her  the  further  sum 
of  $12,500  in  cash  on  the  9th  day  of  December,  1918,  and  on  re-  j 

ceipt  of  said  cash  payment,  which  was  the  first  payment  to  be  made 
by  the  plaintiff  under  the  agreement,  the  defendant  agreed  to  assign 
to  him  certain  policies  of  life  insurance,  and  to  indorse  to  his  order  a  , 

certain  check,  and  to  sign  and  deliver  to  the  plaintiff  a  letter  re- 
tracting and  withdrawing  derogatory  statements  theretofore  made  by 
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her  against  him  and  his  wife,  and  to  return  to  him  a  will  which  he 
had  theretofore  executed,  and  "all  of  his  books,  papers,  or  documents 
of  every  kind  or  nature,  such  as  old  notes,  checks,  and  letters,  in- 
cluding all  letters  heretofore  written"  by  him  to  her.  The  agreement 
contains  other  covenants  on  the  part  of  the  defendant  with  respect 
to  her  future  conduct  that  are  not  material  to  the  point  presented  for 
decision.  The  final  paragraph  of  the  agreement  obligated  each  party 
to  execute  a  general  release  to  the  other,  and  obligated  the  defend- 
ant to  execute  the  release,  both  individually  and  as  executrix  of 
the  estate  of  Charles  Z.  Moers,  deceased,  and  also  to  execute  such  a 
release  in  favor  of  the  wife  of  the  plaintiff. 

It  seems  to  me  perfectly  plain  that  said  pending  action,  the  pros- 
ecution of  which  is  now  threatened  and  is  sought  to  be  enjoined  by 
the  plaintiff,  was  merged  in  that  agreement.  See  Morehouse  v.  Sec- 
ond Nat.  Bank,  supra.  And  I  am  therefore  unable  to  agree  with  the 
majority  of  the  court  that  the  agreement  would  not  be  a  defense  to 
that  action.  '  Inasmuch  as  that  is  the  sole  ground  on  which  the  or- 
der is  to  be  reversed,  I  deem  it  unnecessary  to  discuss  at  length  the 
remaining  point  as  to  whether  the  plaintiff  is  entitled  to  resort  to 
equity  for  injunctive  relief  or  for  the  specific  performance  of  the 
agreement.  Doubtless  he  could  obtain  leave  to  plead  the  agreement 
as  a  defense  to  said  action,  but  that  would  not  constitute  a  complete 
determination  of  the  controversies  between  the  parties,  and  I  think  it 
cannot  be  said  on  demurrer  that. in  no  view  of  the  case  would  the 
trial  court  be  warranted  in  awarding  any  equitable  relief  to  the  plain- 
tiff.    See  Bomeisler  v.  Forster,  supra. 

I  am  of  the  opinion,  therefore,  that  the  order  is  right,  and  should 
be  affirmed,  with  costs. 


(187  App.  DlT.  720) 

ROBERTSON  v.  ROOKLAND  LIGHT  &  POWER  CO.  et  aL 

(Supreme  Ck>urt,  AppeUate  Division,  First  Department    May  5,  1919.) 

L  Electricity  ^=»19(12) — Evidence— Oontributoby  Neoligencb>— CTheldben. 
Evidence  as  to  the  drcumstanees  under  which  a  boy  11  years  of  age 
climbed  a  telephone  and  an  electric  power  pole  in  close  proximity  to  each 
other,  QQguarded  and  equipped  with  steps,  near  a  school,  and  wa6  in- 
juied  by  the  wires,  and  as  to  his  understanding  of  his  principars  warning 
ajrainst  climbing  poles,  which  he  did  not  nave  in  mind  at  the  time,  held 
insufficient  to  show  as  matter  of  law  contributory  negligence  on  his  part 

2.  Ei.ECTRicrrr  ^=»16(1) — ^NEOtioENCE  of  Telephone  Company. 

Where  a  boy  climbed  a  telephone  pole,  and  crossed  over  to  an  electric 
power  pole  standing  near  it  and  was  Injured  by  highly  charged  wires 
thereon,  negligence  of  the  telephone  company  could  not  be  predicated  on 
its  act  In  placing  its  pole  close  to  that  of  the  power  company,  and,  its  own 
wires  not  being  highly  charged,  it  was  not  bound  to  foresee  injury  froni^ 
wires  not  its  own. 

3.  BLECTBicmr  ^s^lB — Aotttons  pob  Injumeo— NtnaAKOB— liiABiLmr. 

Where  a  power  company,  under  proper  authority,  maintained  a  pole 
and  wir.'^  near  a  school,  with  steps  on  the  pole  leading  to  insufficioutly 
Insulated  wires,  it  is  not  liable  to  a  boy  injured  by  contact  with  the  wires 
in  climbing  the  pole,  on  the  ground  of  nuisance. 

^s^For  other  cases  see  same  topic  &  KEnT-NUMBER  in  all  Key-Numbered  Digests  &  Indexed 
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4.  EuxTTBiciTT  ^=»16(1) — Care  Rkquibed— Avoiding  Stkps  on  Poijbs. 

A  power  company  owes  a  common-law  duty  to  the  public  to  exercise  a 
care  commensurate  with  dangers  to  be  apprehended,  which  would  in- 
clude the  duty  of  avoiding  steps  on  poles  accessible  from  the  ground,  so 
as  to  prevent  children  and  others  from  reaching  the  live  wires. 

5.  Electbicitt  ^=»19<5) — ^Defect  or  Wir!B&--Nbol2gencb~Basi8  fob  Judg- 

ment. 

Where  there  was  uncontroverted  testimony  that  it  is  not  possible  to  in- 
sulate power  wires,  so  as  to  prevent  injuries,  a  judgment  based  on  neg- 
ligence wlFth  respect  to  insulation  could  not  be  sustained,  especially  where 
it  was  not  shown  that  the  power  company  had  knowledge,  actual  or  con* 
struct! ve,  of  the  defects  causing  an  injury,  or  that  but  for  such  defects  the 
accident  would  not  have  occurred. 

6.  Electbicitt  ^=»ld(6) — ^Action  tob  Injubies—Quebtion  yoB  Juby— Negli- 

gence. 

In  suit  for  Injuries  received  by  a  boy,  who  climbed  a  pole  maintained 
by  a  power  company  near  a  school  and  was  injured  by  the  wires  thereon, 
whether  the  company  was  guilty  of  negligence  in  maintaining  steps  on  the 
pole  from  the  ground  to  the  wire  held,  under  the  evidence,  for  the  jury. 

Clarke,  P.  J.,  dissenting  In  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Bruce  Robertson,  an  infant,  etc.,  agsunst  the  Rockland 
Light  &  Power  Company  and  the  New  York  Telephone  Company. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Reversed,  and  new 
trial  granted,  as  to  the  Rockland  Light  &  Power  Company,  and  as  to 
the  other  defendant  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Robinson,  Bacon,  Gutterson  &  Biglow,  of  New  York  City  (Easton 
S.  Bacon,  of  New  York  City,  of  counsel),  for  appellant. 

Amos  H,  Stephens,  of  New  York  City  (E.  C.  Sherwood,  of  New 
York  City,  of  counsel,  and  Clarence  S.  Zipp,  of  Hartford,  Conn.,  on  the 
brief),  for  respondent  Rockland  Light  &  Power  Co. 

Charles  T.  Russell,  of  New  York  City  (Alexander  Cameron,  of  New 
York  City,  of  counsel,  and  Arnold  W.  Shennan,  of  New  York  City, 
and  Howard  L  Morris,  of  Brooklyn,  on  the  brief),  for  respondent  New 
York  Telephone  Co. 

LAUGHLIN,  J.  Each  of  the  defendants  maintains  a  pole  for  car- 
rying its -wires  on  the  side  of  the  public  highway  known  as  South 
Broadway,  in  the  vicinity  of  Berkeley  School,  which  plaintiff  was  at- 
tending, near  the  village  of  South  Nyack,  in  the  county  of  Rockland. 
On  the  12th  day  of  July,  1912,  the  plaintiflf  and  a  schoolmate  were 
climbing  these  poles  evidently  endeavoring  to  see  who  could  climb 
fastest  or  highest,  and  the  plaintiff  received,  through  his  left  hand, 
a  current  of  electricity  which  must  have  come  from  a  live  wire  main- 
tained by  the  defendant  Rockland  Light  &  Power  Company,  which 
for  breyity  will  be  referred  to  as  the  Power  Company,  on  its  pole,  or 
from  a  transformer  box  attached  to  the  pole  above  the  lowest  cross- 
arm,  and  was  burned  and  precipitated  to  the  ground,  a  distance  of  20 
or  25  feet,  and  sustained  injuries,  both  from  the  electnc  current  and 

^=9For  other  cases  see  same  topic  ft  KBY-NUMBBR  iu  all  Key-Numbered  Disrests  ft  Indeies 
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the  fall,  to  recover  for  which  he  brought  this  action  against  both'  com- 
panies. 

There  were  upon  each  of  the  poles  steps,  about  five  inches  in  width, 
consisting  of  wooden  cleats  nailed  to  the  poles,  commencing  near  the 
ground  and  extending  up  on  each  side  of  the  pole  about  8  or  9  feet 
therefrom,  from  which  point  on  up  to  near  the  top  of  the  pole  there 
were  steps  consisting  of  large  iron  spikes  driven  into  the  pole,  evident- 
ly designed  to  enable  the  linemen  of  the  respondents  to  climb  up  and 
examine  and  repair  the  wires  suspended  from  the  poles  near  the  top 
and  their  attachments.  The  lowest  step  on  the  telephone  pole  was 
37y2  inches  from  the  ground,  and  that  on  thi  Power  Company's  pole 
about  2  feet  from  the  ground,  and  the  steps  on  the  telephone  pole  were 
about  32%  inches  apart,  and  those  on  the  Power  Company's  pole  were 
less  than  2  feet  apart,  as  it  appears  that  those  on  each  side  were  from 
39%  to  42  inches  apart. 

Negligence  is  predicated  against  bofh  companies  for  maintaining  the 
poles  so  close  together,  their  distance  apart  being,  at  the  ground,  27% 
inches,  between  11  and  12  feet  up  33  inches,  and  at  19  feet  up  4  feet 
6  inches,  and  in  having  these  steps  on  them  by  which  it  is  claimed  the 
boys  were  invited  or  enticed  to  climb  them.  Negligence  is  predicated 
against  the  Power  Company  on  the  further  ground  that  its  wires, 
charged  with  a  very  heavy  current  of  electricity,  were  not  properly 
insulated,  and  that  the  insulation  had  become  worn  and  defective. 

The  right  of  the  companies  to  erect  and  maintain  the  poles  in  the 
highway  was  not  challenged,  and  therefore  it  must  be  presumed  that 
tiiey  had  lawfully  acquired  the  right  to  erect  and  maintain  their  poles 
and  wires  thereon.  It  appears  that  the  Power  Company's  line  was 
erected  in  1899,  and  that  it  had  been  maintained  from  that  time  on,  and 
that  the  Power  Company  had  a  franchise  from  the  local  authorities, 
approved  by  the  Public  Service  Commission,  so  to  use  the  highway, 
and  that  it  had  also  acquired  from  the  abutting  owners  the  right  to 
erect  and  maintain. its  poles,  and  that  it  had  a  street  lighting  contract 
with  the  municipal  authorities  which  required  the  erection  and  the 
maintenance  of  the  poles.  It  was  stipulated  that  the  Telephone  Com- 
pany's line  was  erected  in  1907. 

The  plaintiff  testified  that  at  the  time  of  the  accident  he  had  been 
attending  the  Berkeley  School  about  8  months,  and  was  then  a  little 
over  1 1  years  and  2  months  old ;  that  the  hoys  played  baseball  and  tag 
and  climbed  trees  nearly  all  of  the  time;  that  just  before  the  acci- 
dent he  was*  by  the  side  of  the  road  watching  three  boys  who  were 
climbing  the  pole ;  that  he  got  up  and  went  over  to  them,  and  one  of 
them  said  to  him,  "Let's  see  who  will  go  the  highest,"  and  that  the 
other  boy  started  to  climb  the  Power  Company's  pole,  and  that  he 
climbed  the  telephone  pole,  a  distance  of  8  or  10  feet,  until  he  was 
above  the  other  boy,  and  then  climbed  across  onto  the  Power  Com- 
pany's pole  and  continued  up  it;  that  after  he  got  up  quite  a  distance 
he  reached  up  with  his  left  hand  to  get  another  hold,  and  at  the  same 
time  looked  down  to  see  where  the  other  boy  was,  and  that  "then  I 
didn't  know  anything  after  that";  that  he  remained  unconscious  for 
three  hours^  and  when  be  came  to  he  found  that  his  left  hand  and  arm 
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were  burned  and  that  he  was  bleeding,  and  that  2  of  his  fingers  were 
so  burned  that  they  broke  off,  and  that  the  tip  came  off  of  a  third  fin- 
ger; that  he  had  seen  boys  climbing  the  pole  three  or  four  times  be- 
fore, but  that  was  the  first  time  he  had  climbed  it;  and  that  three 
months  after  the  accident  the  wire  he  touched  was  pointed  out  to  him 
and  he  saw  a  break  in  it  near  the  pole. 

On  cross-examination  he  testified  in  substance  that  about  a  month 
before  the  accident  Mr.  Christie,  the  proprietor  of  the  school,  warned 
the  boys  in  general  to  stay  out  of  the  highway  and  not  to  climb  the 
poles,  for  the  reason  that  they  might  fall  and  hurt  themselves,  but 
not  that  the  wires  were  dangerous,  and  that  at  the  time  he  climbed 
the  pole  he  thought  nothing  of  Mr.  Christie's  warning  and  had  forgot- 
ten it,  and  that,  seeing  the  other  boys  playing  there,  he  did  the  same : 
that  he  did  not  remember  whether  he  climbed  as  high  as  or  beyond 
the  first  cross-arm ;  that  as  he  was  climbing  he  noticed  the  transformer 
box  and  that  he  was  near  it  when  he  reached  up  the  last  time;  and  that 
there  was  no  tree  in  the  vicinity  of  the  poles. 

Mr.  Christie,  the  principal  of  the  Berkeley  Academy,  testified  that 
the  Academy  was  established  there  as  a  boarding  school  for  boys  on 
the  15th  day  of  September,  1910;  that  the  average  attendance  at  the 
school  was  20 ;  that  at  the  time  of  the  accident  about  half  of  the  boys 
were  16  years  of  age  or  over,  about  5  or  6  under  12,  and  about  the 
same  number  between  12  and  16,  and  that  some  were  as  young  as  7, 
and  that  the  ages  of  the  boys  w()uld  average  about  16  years ;  that  the 
school  grounds  extended  on  both  sides  of  the  highway,  and  that  on 
the  opposite  side  of  the  highway  from  the  school,  on  which  were  the 
poles,  there  was  a  small  orchard  and  a  wooded  lot,  all  of  which  were  in- 
cluded in  the  playground ;  that  on  one  occasion,  in  April,  prior  to  the 
accident,  he  observed  one  of  the  boys  starting-to  climb  the  Power  Com- 
pany's pole,  and  that  he  then  ascertained  that  2  or  3  boys  had  climbed 
some  distance  up  the  pole  during  the  month  before  that ;  that  he  re- 
proved the  boy,  and  warned  the  other  boys  who  wc;re  with  him  against 
cHmbing  the  poles,  and  against  the  danger  of  playing  with  wires 
wherever  found,  and  at  dinner  that  evening,  the  plaintiff  being  present, 
he  took  occasion  to  bring  the  matter  to  the  attention  of  all  the  boys, 
and  warned  them  of  the  dangers  of  coming  in  contact  with  live  wires, 
and  that  he  attracted  the  attention  of  all  the  boys,  and  knew  that  they 
all  listened  to  what  he  said;  that  between  the  school  and  the  village 
he  had  seen  boys  climbing  the  Power  Company's  pole  six  or  seven 
times,  and  that  in  one  such  instance  the  pole  did  not  have  steps,  and 
that  he  did  not  bring  it  to 'the  attention  of  the  Power  Company  that 
boys  were  climbing  the  poles. 

The  general  manager  of  the  Power  Company  testified  that  when  he 
assumed  office  on  November  11,  1912,  after  the  accident,  the  poles  and 
wires  were  in  the  same  condition  as  they  thereafter  remained,  and  as 
they  are  shown  by  the  photographs  introduced  m  evidence ;  that  the 
iron  steps  commenced  8  or  9  feet  from  the  ground ;  that  the  Power 
Company's  pole  had  four  cross-bars  near  the  top  carrying  eight  wires, 
four  on  the  upper  arm,  carrying  currents  of  3,300  volts ;  that  the  third 
arm  from  the  top,  known  as  the  '*buck  arm^"  was  placed  th^re  for 
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service  purposes  and  carried  two  wires  of  110  voltage  ^tid  that  the  low- 
est arm  carried  two  street  lighting  wires  for  transmitting  the  current  to 
the  Berkeley  Academy  for  electric  lighting,  and  that  the  voltage  car- 
ried by  these  wires  was  probably  2,000 ;  that  the  wires  were  insulated, 
and  that  no  change  had  been  made  in  the  insulation  since  he  became 
manager ;  that  the  ccMtipany  used  two  kinds  of  insulation,  one  known 
as  "rubber-covered  insulatidn/'  and  the  other  as  "weather-proof  in- 
sulated wire/'  but  that  he  did  not  know  which  kind  was  used  on  these 
wires ;  that  the  insulation  is  about  one-eighth  of  an  inch  in  thickness ; 
that  no  insulation  is  totally  reliable  to  prevent  shock  to  one  coming  in 
contact  with  it ;  that  the  insulation  is  good,  but  not  a  guaranteed  oro- 
tection,  and  that  its  purpose  is  "principally  to  pacify  the  dear  public" ; 
that  it  is  impossible  to  insulate  wires  so  as  to  render  it  safe  to  touch 
them ;  that  the  insulation  was  maintained  in  good  condition  during  his 
term  of  office;  that  the  premises,  known  at  the  time  of  the  accident' 
as  the  Berkeley  Academy,  had  been  given  electric  light  service  by  the 
Power  Company  smce  the  29th  of  November,  1904. 

Christie  also  testified  that  after  the  accident  he  noticed  that  the 
electric  light  wires  were  iftsulated  with  some  kind  of  cloth  charged  with 
rubber,  and  that  he  noticed  "that  some  of  these  wires  showed  ragged, 
the  cloth  is  burst  up,  turned  in,  many  places  on  that  wire" ;  that  a  day 
or  two  after  the  accident,  and  after  the  plaintiff  had  regained  con- 
sciousness, he  said  to  the  plaintiff  "that  his  injuries  were  the  result  of 
his  not  heeding  my  warning" ;  and  that  he  could  not  say  that  the  plain- 
tiff made  any  reply,  and  that  whtn  he  made  such  remarks  the  plaintiff 
"would  answer  with  a  smile  or  something  of  that  sort."  He  also  tes- 
tified that  he  only  observed  the  condition  of  the  wires  from  the  ground, 
but  that  their  ends  were  turned  over,  and  that  they  looked  ragged,  with 
the  corners  turned  up. 

One  Keuehn  testified  that  the  insulation  on  those  wires  is  what  is 
known  as  "weather-proof"  insulation,  and  appeared  to  be  the  same 
as  is  universally  used  by  electric  light  companies,  but  that  weather- 
proof insulation  is  no  protection  if  contact  is  made  with  it  under  such 
conditions  as  to  set  up  a  circuit,  and  that  to  create  a  circuit  it  would 
be  necessary  also  to  come  in  contact  with  another  conductor,  and  that 
the  use  of  insulation  is  being  abandoned  and  bare  wires  are  being  used 
now. 

The  plaintiff's  aunt  testified  that  she  looked  at  the  wires  on  this  pole 
the  next  day  after  the  accident,  "and  that  one  of  them  had  a  distmct 
crack,  and  the  others  were  ragged  looking," 

One  O'Donovan  testified  that  with  respect  to  the  Garden  City  De- 
velopment Company's  electric  light  wires  there  wjere  steps  on  all  trans- 
former poles,  commencing  about  9  feet  from  the  ground,  and  that  it 
is  the  accepted  practice  to  "step"  transformer  poles,  commencing  from 
8  to  10  feet  abovis  the  ground,  and  that  on  a  certain  private  estate 
on  Long  Island  there  were  no  steps  >on  the  poles  of  a  lighting  exten- 
sion line. 

One  Greiff  testified  that  he  was  an  electrical  engineter  and  familiar 
with  the  construction  of  electric  light  poles  and  wires  at  and  prior 
to.  the  time  of  the  accident,  and- that  .practically,  all  higU- tension,  wires 
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below  3,300  volts  were  covered  with  weather-proof  insulation;  but  that 
some  were  bare  and  that  it  was  customary  to  leave  the  higher  tension 
wires  bare;  that  proper  construction  required  that  the  high-tension 
wires  should  be  made  inaccessible  "to  an  average  person  without  tools 
or  instruments" ;  that  they  should  be  securely  constructed  to  prevent 
falling,  and  that  precaution  should  be  exercised  to  prevent  trees  from 
falling  on  them ;  that  one  precaution  to  be  exercised  is  to  keep  the 
lowest  step  on  the  pole  out  of  reach  of  the  average  person ;  that  line- 
men can  and  do  use  climbers,  consisting  of  a  spike  fastened  to  a  strap 
on  the  lineman's  leg,  but  that  with  respect  to  transformer  poles  where 
there  is  usually  much  work  required  to  be  done,  it  is  customary  to  pro- 
vide the  lineman  with  more  security  than  could  be  obtained  from  climb- 
ers alone,  and  that  for  this  purpose  it  is  customary  to  step  the  poles 
down  from  the  top  to  a  point  which  he  can  reach  by  climbers,  or  by 
being  boosted  by  his  helper,  or  by  a  practice  largely  followed,  which 
is  for  the  lineman  to  drive  a  spike  into  the  pole  temporarily  to  enable 
him  to  climb  it,  and  to  pull  out  the  spike  on  coming  down ;  that  there 
are  also  forms  of  sockets  or  removable  steps  in  use,  and  that  short  lad- 
ders are  also  used ;  and  that  the  practice  of  the  Edison  Company  was 
to  have  the  steps  commence  upwards  of  8  feet  above  the  ground. 

The  plaintiff  read  in  evidence  the  Power  Company's  report  of  this 
accident  to  the  Public  Service  Commissidh,  in  which  it  was  stated  that 
the  plaintiff  and  two  other  boys  were  climbing  the  pole  and  touched 
'*the  electric  light  wires  to  see  if  they  were  alive,"  which  resulted  in  an 
electric  shock  and  further  injury  to  the  plaintiff  through  falling,  and 
that  it  could  not  suggest  any  practical  method  of  guarding  against  such 
an  accident.  With  die  exception  of  the  children  attending  this  school, 
probably  there  were  not  many  children  residing  in  the  vicinity,  for  it 
appears  that  there  were  only  from  six  to  eight  houses  within  half  a 
mile. 

[1]  Considering  the  plaintiff's  age,  the  circumstances  under  which 
he  was  attracted  to  the  poles  and  came  to  climb  them,  and  his  testi- 
mony concerning  his  understanding  of  the  warning  given  by  the  prin- 
cipal of  the  school  a  month  or  more  before,  and  that  he  did  not  have 
it  in  mind  at  the  time,  the  judgment  cannot  be  sustained  on  the  theory 
that  as  matter  of  law  he  was  guilty  of  contributory  negligence  in 
climbing  these  poles,  which  were  equipped  with  steps  for  climbing 
them,  and  stood  on  the  side  of  the  highway  between  the  school  play- 
grounds, unguarded  by  fence  or  otherwise,  and  with  no  notice  of 
warning  of  danger  thereon  or  attached  thereto. 

[2]  I  am  of  opinion,  however,  that  no  negligence  on  the  part  of  the 
Telephone  Company  was  shown.  The  injuries  to  the  plaintiff  did  not 
result  from  contact  with  any  of  its  wires,  and  they  did  not  carry  a 
dangerous  current  of  electricity.  The  exercise  of  reasonable  care  did 
not  require  it  to  foresee  that  boys  would  engage  in  such  a  climbing 
contest  on  these  poles,  and  that  one  starting  on  its  pole  might  cross 
over  to  the  other  pole  and  come  in  contact  .with  a  highly  charged  wire 
thereon,  to  his  injury.  See  Johnson  v.  City  of  New  York,  208  N.  Y. 
77,  101  N.  E.  691,  46  L.  R.  A.  (N.  S.)  462;  McCloskey  v.  Buckley, 
223  N.  Y.  187,  119  N.  E.  395;  HaU  v.  N.  Y.  Telephone  Co.,  214  N. 
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Y.  49,  108  N.  B.  182,  L.  It  A.  1915E,  191  r  Fitzgerald  v.  Rodgeiis, 
58  App.  Div.  298,  68  N.  Y.  Supp.  946. 

[3]  The;  position  of  the  Power  Company  is  quite  different,  for  it 
thus  maintained  thid  pole  and  wires  in  the  public  highway  adjacent  to 
this  boys'  school  and  between  the  playgrounds  of  boys  who  from  nat- 
ural impulse  are  prone  to  climb,  with  these  steps  unnecessarily  perma- 
nently attached  to  the  pole  leading  directly  from  the  ground  to  its  live 
wires,  which  were  insiifficiently  insulated  to  prevent  the  escape  of  the 
electric  current  to  such  an  extent  as  to  cause  injury,  should  contact 
be  made  therewith  in  such  maimer  as  to  produce  a  9ircuit,  It  is  not 
claimed  that  the  Power  Company  omitted  any  statutory  duty.^  Liability 
is  claimed  against  it  on  the  grounds  of  nuisance  and  negligence.  1 
think  it  may  not  be  said  that  it  maintained  a  nuisance,  for  it  was  duly 
authorized  to  erect  and  maintain  the  poles  and  wires  for  the  express 
purpose  of  transmitting  through  the  wires  this  high-voltage  electric 
current ;  and  the  evidence  does  not  show  either  that  it  was  customary 
or  practicable  so  to  insulate  the  wires  as  to  prevent  the  escape  there- 
from of  the  electric  current.  See  Hickok  v.  Auburn  L.,  H.  &  P.  Co., 
200  N.  Y.  464,  93  N.  E.  1113;  Beetz  v.  City  of  Brooklyn,  10  App.  Div. 
383,  41  K  Y.  Supp.  1009.  _ 

[4]  It,  however,  in  exercising  this  lawful  right  owed  a  common-law 
duty  to  the  public  in  constructing  and  maintaining  the  poles  and  wires 
to  exercise  care  commensurate  with  the  danger  to  be  apprehended. 
The  evidence  tending  to  show  a  general  custom  not  to  place  steps  on 
the  poles  accessible  from  the  ground  indicates  apprehension,  at  least, 
that,  if  continued  to  the  ground,  children  or  others  might  be  attracted 
thereto,  and  mig^t  use  the  steps  and  come  in  contact  with  the  current. 
The  decision  of  the  appeal,  as  I  view  it  rests  on  whether  it  may  be  held 
on  this  record  as  matter  of  law  that  the  Power  Company  fully  discharg- 
ed that  duty,  or  whether  that  became  a  question  of  fact  which  should 
have  been  submitted  to  the  jury. 

Counsel  for  the  Power  Company  relies  on  Walsh  v  Fitchburg  R. 
R  Co.,  145  N.  Y.  301,  39  N.  E.  1068,  27  L.  R.  A.  724  45  Am.  St.  Rep. 
615,  as  holding  that  m  this  state  there  is  no  liability  to  a  trespasser  for 
the  maintenance  on  one's  own  land  of  a  so-called  nuisance  attractive  to 
children,  such  as  a  turntable,  and  he  argues  that  the  pole  was  on  the 
private  property  of  his  client,  and  that  therefore  the  plaintiff,  in 
climbing  the  pole,  was  a  trespasser,  and  that  doctrine  exonerates  the 
Power  Company  from  liability.  I  think  there  is  a  material  difference 
between  trespassing  upon  private  premises  and  using  private  property 
left  unguarded  and  unattended,  either  temporarily  or  permanently,  in 
a  public  highway  (see  McAlpin  v  Powell,  70  N.  Y,  126,  26  Am.  Rep. 
555;  Beck  v.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175);  and  the  Court 
of  Appeals  has  distinctly  recognized  that  the  turntable  doctrine  has  not 
yet  been  extended  to  a  dangerous  appliance  in,  or  a  dangerous  condi- 
tion created  in,  a  public  street  (see  Johnson  v.  City  of  New  York, 
supra).  In  Barr  v.  Green,  210  N.  Y  252,  104  N.  E.  619,  Ann.  Cas. 
191  SB,  855,  it  was  held  that  a  recovery  might  be  had  on  the  theory  of 
negligence,  but  not  of  nuisance,  against  one  who  strung  barbed  wire  on 
a  fence  on  hia  own  boundary  line  in  violation  of  law  in  the  vicinity  of 
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a  school,  where  one  of  the  school  children  accustomed  to  trespass  and 
play  there  was  injured  by  coming  in  contact  therewith.  In  Keith  v. 
Payne,  164  App.  Div.  642,  150  N.  Y.  Supp.  37,  it  wa&  hdd  that  a  re- 
covery might  be  had  by  a  trespasser,  or  at  most  a  bare  licensee,  on  the 
theory  of  negligence  in  permitting  a  live  wire  on  defendant's  own  un- 
f enced  right  of  way  to  sag  to  within  four  feet  of  the  ground. 

In  Braum  v.  Buffalo  General  Electric  Co.,  200  N.  Y.  484,  94  N.  E. 
206,  34  L.  R.  A.  (N.  S.).  1089,  140  Am.  St.  Rep.  645,  21  Ann.  Cas. 
370,  the  court,  citing  with  approval  decisions  in  other  jurisdictions 
where  the  rule  of  liability  had  been  more  liberally  extended  than  here, 
and  among  others  Daltry  v.  Media  Electric  Light  &  H.  P.  Co.,  208  Pa. 
403,  57  Atl.  833,  holding  defendant  liable  for  defectively  insulated 
wires  strung  across  a  lawn,  whereby  plaintiff,  who  came  onto  the 
lawn  from  the  street  to  play,  was  injured,  and  Temple  v.  McComb 
Electric  Light  &  Power  Co.,  89  Miss.  1,  42  South.  874,  11  L.  R.  A.  (N. 
S.)  449,  119  Am.  St.  Rep.  698,  10  Ann.  Cas.  924,  holding  a  complaint 
good  which  alleged  injuries  to  plaintiff,  10  years  of  age,  who  climbed 
a  tree  where  he  and  other  children  were  accustomed  to  play  and  came 
in  contact  with  a  live  wire  strung  by  defendant  through  the  branches 
of  the  tree,  held  that  where  live  wires  are  strung  over  property  by  law- 
ful license,  the  company  maintaining  them  may  be  held  liable  to  one 
employed  in  erecting  a  building  thereon,  on  the  theory  that  it  should 
have  foreseen  that  a  structure  might  be  so  erected,  and  on  the  ground 
that  it  should  have  guarded  against  such  an  accident  by  proper  insula- 
tion. 

[5]  That  and  many  other  decisions  proceed  upon  the  theory  that 
insulation  may  be  maintained  to  prevent  injuries  by  escaping  electricity, 
and  it  may  therefore  be  that  the  testimony  in  this  record  to  the  contrary 
is  not  correct;  but,  since  it  is  uncontro verted,  the  judgment  cannot 
be  sustained  on  the  theory  of  negligence  with  respect  to  the  insula- 
tion, and  on  that  point  it  may  be  observed  that  the  testimony  does  not 
show  that  the  Power  Company  had  actual  knowledge  of  the  defects  in 
the  insulation,  or  that  they  had  existed  sufficiently  long  to  charge  it 
with  constructive  notice,  nor  does  it  t^nd  to  show  that,  but  for  such 
defective  insulation,  the  accident  would  not  have  happened. 

The  case  of  Freeman  v.  Brooklyn  Heights  R  R.  Co ,  54  App.  Div. 
596,  66  N.  Y.  Supp.  1052,  is  not  in  point,  for  there  the  decision  was 
placed  mainly  upon  the  ground  that  the  wire  with  which  plaintiff  came 
in  contact  was  intended  to  be  a  dead  wire,  and  defendant  was  not 
shown  to  be  responsible  for  the  fact  that  at  the  time  of  the  accident  it 
had  in  some  undisclosed  manner  become  charged  with  electricity,  and 
the  court  also  held  that  ordinary  care  did  not  require  the  defendant  to 
foresee  tliat  a  boy  passing  along  the  highway,  as  was  plaintiflf,  would 
leave  the  traveled  way,  and  climb  an  obstructed  girder  of  a  bridge,  and 
thus  come  in  contact  with  the  wire  at  an  elevation  of  13  feet  above  the 
ground  and  3  feet  from  the  girder.  It  was  a  public  bridge,  but  it  was 
not  in  the  vicinity  of  a  playground  for  school  children.  As  tending  to 
show  the  narrowness  of  the  division  between  liability  and  nonliability 
in  such  caseSj  it  is  to  be  noted  that  in  quite  a  similar  ca$e  the  defendant 
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was  held  liable  in  Coiuiecticut.    Nelson  v.  Branford,  75  Ca6ri.  548, 
54  Atl.  303. 

Fitegerald  v.  Rodgers,  58  App.  Div  298,  68  N.  Y.  Supp.  946,  is  dis- 
tinguishable on  the  ground  that  the  only  point  there  presented  for  de- 
cision was  whether  a  winch,  which  was  used  in  the  public  street  by  a 
contractor  in  constructing-  a  sewer  and  left  there  overnight  without  be- 
ing so  secured  that  boys  could  not  operate  the  boom  and  cable,  consti- 
tuted a  nuisance,  and  the  court  held  that,  since  it  was  not  dangerous  if 
left  alone,  it  was  not  a  nuisance.  After  construing  the  complaint  as  one 
for  nuisance  only,  the  majority  of  the  court  observed  that  the  contrac- 
tor was  not  bound  to  foresee  that  children  might  be  attracted  to  the 
winch,  and,  citing  Gav  v.  Essex  Electric  Street  Ry.,  159  Mass.  242, 
34  N.  E.  186,  21  L.  R^  A,  448,  38  Am.  St.  Rep.  415,  approvingly,  held 
that  the  doctrine  of  the  Walsh  Case  is  applicable  to  appliances  lawfully 
in  a  public  way.  That  decision  "has  beert  dted  with  approval  by  the 
Court  of  Appeals  on  the  point  that  such  use  of  the  winch  should  not 
have  been  foreseen.  Hall  v  N.  Y.  Telephone  Co.,  214  N.  Y.  49-52, 
108  N.  E.  182,  h.  R.  A.  1915E,  191. 

It  has  been' held  that  there  is  a  cause  of  action  where  a  horse  and 
wagon  were  left  standing  unguarded  in  a  public  street' and  a  child  en- 
tered the  wagon,  as  a  trespasser  in  a  sense,  and  was  injured  through 
the  horse  being  started  by  a  playmate  (Lyndi  v.  Narden,  1  Add.  &  El. 
[H.  R.]  29) ;  where  a  child  playing  in  a  tree  came  in  contact  with  a 
live  wire  passing  through  its  branches  (Tertiple  v.  McComb  Power  Co., 
89  Miss.  1,  42  South.  874,  11  L.  R.  A.  [N.  S.]  449,  119  Am.  St.  Rep. 
698,  10  Ann.  Cas.  924) ;  where  a  child  climbed  a  tree  and  came  in  con- 
tact with  a  live  wire^suspended  above  a  public  alley  (Sweeten  v.  South- 
ern Pacific  Co.,  88  Wash.  679,  153  Pac.  1054;  Williams  v,  Springfield 
Electric  Co.,  274  Mo.  1,  202  S.  W.  1 ;  Benton  v.  Public  Service  Cor- 
poration, 65  N.  C.  *354,  81  S.  E.  448 ;  Mullen  v.  Wilkes-Barre  Co., 
229Pa.  54,  77  Atl.  1108). 

Many  other  authorities  are  cited,  mostly  from  other  jurisdictions, 
holding  liability  where  the  electric  current  is  transmitted  along  wires 
over  a  public  way  or  place  and  over  private  premises  as  well,  and  chil- 
dren have  come  in  contact  therewith  by  climbing  trees,  fences,  build- 
ings, and  other  structures,  and  holding  that  those  in  charge  of  such 
wires  may  be  held  liable  on  the  ground  that  they  should  have  foreseen 
that*  persons  riding  on  high  loads  might  come  in  contact  therewith. 
See  Benton  v.  Public  Service  Corporation,  165  N.  C^  354,  81  S.  E.  448; 
Temple  V.  McComb  City  Electric  Co.,  89  Miss:  1,  42  South.  874,  11  L. 
R.  A.  (N.  S.)  449,  119  Am.  St.  Rep  698,  10  Ahn.  Cas.  924;  Williams 
V.  Springfield  Gas  &  Electric  Co.,  274  Mo:  1,  202  S.  W.  1 ;  City  of 
Shawnee  v.  Cheek,  41  Okl.  227,  137  Pac.  724,  51  L.  R.  A.  (N.  S.)  672; 
Mullen  v.  Wilkes-Barre  G.  &  E.  Co,,  229  Pa.  54,  77  Atl.  1108;  Meyer 
v.  M.  &  M.  S.  &  Co.,  151  Wis!  279,  138  N.  W.  1008. 

[0]  On  the  facts  and  authorities  cited,  Ithink  this  is  a  border  case, 
but  I  am  of  opinion  that  it  should  have  been  submitted  to  the  jury  to 
determine,  in  the  circumstances,  whetlier  the  Power  Company  was 
guilty  of  negligence  in  maintaining  the  isteps  on  its  pole  so  near  the 
ground.  Both  charges  of  negligence  were,  I  think,  for  the  jury. 
176N.Y.S;--19 
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It  follows  that  the  judgment  as  to  the  Power  Company  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event,  and  as  to  the  other  company  affirmed  with  costs.  Order 
filed. 

SMITH,  SHEARN,  and  MERRELL,  JJ.,  concur. 
CLARKE,  P.  J.,  dissents  as  to  reversal  of  judgment  in  favor  of 
Rockland  Light  &  Power  Company. 


(188  App.  Dlv.  69) 

In  re  MENG. 

In  re  TSISCHOFrS  ESTATE. 

(Supreme  Oourt,  Appellate  Division,  'First  Bepartmeht    May  2,  1919.) 

1.  Executors  and  ADMiNisTRATORS  ^=»96 — Executory  Contracts— Liabh.- 

TTY  OF  Estate. 

Executory  contracts,  based  upon  new  and  independ^ent  cdnsideratlon, 
and  not  upon  obligation  of  testator,  though  for  benefit  of  estate,  do  not 
bind  estate,  but  liability  of  estate  Is  to  be  determined  in  accounting  of 
personal  representative  or  equity  suit  to  which  beneficiaries  are  parties. 

2.  Executors  and    Administrators   ^=>111(1) — Action    bt   Executor— Ex- 

penses OF  Action— Detekmination  in  Advance  by  Surrogate. 

Under  Code  Oiv.  Proc.  |  1908,  personal  representative,  bringing  action 
for  wrongful  death,  may  have  amount  of  expenses  fixed  In  advance  l^ 
surrogate  upon  motion  or  upon  Judicial  settlement  of  the  account 

3.  Executors  and  Administrators  ^=3»506(1) — Accounting  —  Rrasonabzjc- 

NESS  OF  Attorney's  Fees — Burden  of  Proof. 

In  proceedings  under  Code  Civ.  Proc.  §  2720,  hy  executor  for  Judicial 
settlement  of  his  account  of  damages  recovered  for  testator's  wrongful 
death,  executor  has  burden  of  proving  that  his  contract  with  attorneys 
who  prosecuted  action  was  reasonable,  and  tliat  he  should  be  allowed 
the  amount  paid  them. 

4.  Executors  and  Administrators  ^=>510(10) — Setttjckent  or  Account^ 

Attorney's  Fees— Discretion  of  Surrogate. 

In  proceedings  under  Code  Civ.  Proc.  |  2720,  for  Judicial  settlement 
of  executors'  accounts  for  damages  recovered  for  testator's  wrongful 
death,  the  compensation  to  be  allowed  for  attorney's  fees  in  prosecu- 
tion of  action  is  discretionary  with  surrogate,  and  court  on  appeal  will 
not  interfere,  except  for  most  cogent  reason. 

5.  Executors  and   Administrators  ^=3»97 — Contracts— Attorney's   Fssa-*- 

Damages  for  WaoNGFui*  Death. 

In  proceedings  under  Code  Oiv.  Proc.  |  2720,  for  Judicial  settlement 
of  executor's  account  of  damages  recovered  by  him  for  testator's  wrong- 
ful death,  execaitor's  contract  with  attorneys  who  prosecuted  action,  pro- 
viding for  contingent  fee,  was  not  conclusive  upon  surrogate  as  to  com- 
pensation to  be  allowed  attorneys,  but  surrogate,  under  section  1903, 
may  fix  reasonable  fee. 

6.  Death  €=»9 — ^Wrongful  Death— Distribution   of  Damages— Constitu- 

tionality OF  Statute — "Children." 

Amendment  of  1911  to  Code  Civ.  Proc.  S  1903,  providing  that  action  for 
wrongful  death,  which  by  section  1903  was  for  benefit  of  deceased's 
*'next  of  kin,"  should  be  exclusively  for  surviving  spouse,  where  there 
are  no  "children,"  Is  unconstitutional,  under  Const,  art.  1,  S  18;  .the  word 
"children"  not  including  grandchildren,  in  view  of  Decedent  Estate  Law, 

^s»For  otiier  cases  see  same  topic  &  ICBY-NUMBBR  in  all  Key-Nttmbered  Digests  a  Indexes 
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and  heace  such  amendment  depriving  grandchildren  .of  their  right  o/ 
action  In  Tiolation  of  Constitution. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Children.] 

Sheam,  X,  dissenting  In  part 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  James  S. 
Meng,  as  executor  of  the  estate  of  Henry  Bischoff,  deceased,  of  the 
fund  recovered  from  the  Emigrant  Industrial  Savings  Bank  as  dam- 
ages, etc.  Objections  were  filed  by  Elizabeth  Bischoff,  surviving  wife, 
and  Morgan  J,  O'Brien,  Jr.,  special  guardian,  for  infant  grandchildren. 
From  the  decree  of  the  Surrogate's  Court  (96  Misc.  Rep.  126,  159  N. 
Y.  Supp.  535),  settling  executor's  account  of  the  fund,  the  executor 
and  surviving  wife  appeal.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Seabury,  Massey  &  Lowe,  of  New  York  City  (Samuel  Seabury,  of 
New  York  City,  of  counsel),  for  appellant  Meng. 

Scott,  Gerard  &  Bowers,  of  New  York  City  (Francis  M.  Scott,  of 
New  York  City,  of  counsel),  for  appellant  Bischoff. 

Morgian  J.  O'Brien,  Jr.,  of  New  York  City,  for  special  guardian,  re- 
spondent. 

PAGE,  J.  [1]  I  concur  in  Mr.  Justice  SHEARN'S  opinion  in  so 
far  as  it  relates  to  the  share  of  the  beneficiaries  in  the  recovery,  but  I 
dissent  from  his  conclusion  as  to  the  attorney's  fees.  It  has  been  the 
well-settled  law  of  this  state  that  executors,  administrators,  or  trustees 
cannot  by  their  executory  contracts,  although  made  in  the  interest  and 
for  the  benefit  of  the  estate  they  represent,  if  made  upon  a  new  and 
independent  consideration,  bind  the  estate  and  thus  create  a  liability 
not  founded  upon  the  contract  or  obligation  of  the  testator!  Myer  v. 
Cole,  12  Johns.  349;  Demott  v.  Field,  7  Cow.  58;  Ferrin  v.  Myrick, 
41  N.  Y.  315;  Austin  v.  Munroe,  47  N.  Y.  360,  366;  Matter  of  Van 
Slooten  V.  Dodge,  145- N.  Y.  327,  39  N.  E.  950;  Parker  v.  Day,  155 
N.  Y.  383,  49  N.  E.  1046;  O'Brien  v.  Jackson,  167  N.  Y  31,  33,  60 
N.  E.  238;  Dodd  v.  Anderson,  197  N.  Y.  466,  471,  90  N.  E.  1137,  27 
L.  R.  A.  (N.  S.)  336,  18  Ann.  Cas.  738;  Smith  v.  Peyret,  201  N.  Y. 
215,  94  N.  E.  662.  Such  a  contract  is  regarded  as  his  personal  obliga- 
tion until  it  has  been  allowed  upon  the  judicial  settlement  of  his  ac- 
counts. Dodd  V.  Anderson,  supra.  While,  £^s  between  the  executors, 
administrators,  or  trustees  and  the  persons  with  whom  they  contract, 
the  latter  may  rely  on  the  contract,  the  beneficiaries  are  not  concluded 
by  the  acts  of  the  personal  representatives,  but  the  propriety  of  the 
charge  and  the  liability  of  the  estate  therefor  must  be  determined  in 
the  accounting  of  the  personal  representative.  The  estate  cannot  be 
thus  depleted  without  an  opportunity  for  the  beneficiaries  to  be  heard, 
either  by  making  an  objection  to  the  account  or  in  a  suit  in  equity,  un- 
der special  circumstances,  to  which  the  beneficiaries  are  necessary  par- 
ties.   This  rule  has  b^W  applied  to  the  agreements  between  an  attor- 
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ney  and  an  executor.  Parker  v.  Day,  supra.  I  can  see  no  reason  why 
the  rule  should  not  be  applied  in  this  case. 

The  executor  made  a  contingent  fee  agreement  with  the  attorney  to 
prosecute  a  claim  for  the  negligent  causing  of  the  death  of  his  testator. 
Had  the  agreement  been  made  to  prosecute  any  other  claim,  there 
would  have  been  no  question  but  that  it  would  have  been  his  personal 
obligation,  and  the  reasonableness  of  the  charge  against  the  estate 
would  have  been  open  to  the  determination  of  the  surrogate  upon  the 
accounting.  Mr.  Justice  SHEARN  is  of  opinion  that  a  different  rule 
does  not  apply  to  the  executor  when  he  is  accounting  for  the  fund  re- 
covered as  damages  for  death  of  the  testator,  and  that  in  such  a  case 
the  executor  or  administrator  can  make  a  contract  with  the  attorney 
which  binds  the  estate  and  precludes  an  inquiry  by  the  surrogate  as  to 
the  reasonableness  of  the  charge,  unless  the  terms  thereof  are  uncon- 
scionable. Two  cases  are  cited  as  authority  for  this  position :  Lee  v. 
Van  Voorhis,  78  Hun,  575,  29  N.  Y.  Supp.  571,  affirmed  on  ppinion  be- 
low 145  N.  Y.  603,  40  N.  E.  164,  and  Matter  of  Atterbury,  222  N.  Y. 
355,  118  N.E.  858. 

In  my  opinion,  neither  of  these  cases  sustains  the  contention. 
In  the  first  of  these  the  action  was  brought  by  the  administra- 
trix to  have  a  contract  for  a  contingent  fee  made  by  her  with  an 
attorney,  in  an  action  under  section  1902  of  the  Code  of  Civil  Pro- 
cedure, declared  null  and  void.  This  presents  an  entirely  different 
question  for  determination  from  that  involved  in  the  instant  case.  It 
has  always  been  held  that,  as  between  the  personal  representative  and 
the  third  person,  an  executory  agreement  for  the  rendition  of  services 
is  valid  and  binding  upon  the  personal  representative  personally.  The 
question  as  to  the  liability  of  the  estate  and  the  effect  of  the  contract, 
as  against  the  objection  of  the  beneficiaries,  was  not  involved  in  that 
case. 

At  the  time  this  decision  was  rendered  the  latter  part  of  section  1903 
of  the  Code  of  Civil  Procedure  read : 

"But  the  plaiBtlff  may  deduct  therefrom  the  expenses  of  the  action,  and 
his  commission  upon  the  residue,  which  must  he  allowed  by  the  surro^te, 
upon  notice,  given  in  such  a  manner  and  to  such  persons,  as  the  surrogate 
deems  proper.'* 

There  was  no  provision  for  an  accounting  by  the  executor  or  ad- 
ministrator for  the  money  received  as  the  result  of  such  ait  action. 
In  1904  the  section  was  amended  by  inserting  as  one  of  the  items  that 
the  plaintiff  might  deduct  "the  reasonable  funeral  expenses,"  and  in 
1911  the  section  was  further  amended  by  the  insertion  of  the  word 
"reasonable"  before  expenses:  The  Court  of  Appeals  ha«  held  that  this 
amendment  did  not  alter  the  existing  law,  as  the  word  "reasonable" 
was  always  implied.  Matter  of  Atterbury,  supra,  222  N.  Y.  360,  118 
N.  E.  860;  It  did  make  certain  that  which  certainly  was  open  to  argu- 
ment, that  there  was  a  discretion  in  th^  surrogate,  notwithstanding  the 
mandatory  "must,"  to  determiiie  whether  the  expenses  which  had  bden 
deducted  were  reasonable,  and  further  it  throws  light  on  the  legisla- 
tive intent  as  disclosed  in  subsequent  legislation.  In  1915  this  portion 
of  8ect?fon  1903  was  amended  to  reakl'^s  {qHc/wps: 
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*The  reasonable  expenfies  of  the  action,  or  settlement,  the  reasonable  funer- 
al expenses  of  the  decedent,  and  the  commissions  of  the  plaintiff  or  represen- 
tative, upon  the  residue  may  be  fixed  by  the  surrogate,  upon  notice,  given 
In  such  a  manner  and  to  such  persons,  as  the  Sjurrogate  deems  proper  or 
upon  the  judicial  settlement  of  the  account  of  the  plaintiff,  or  representa- 
tive,  and  may  be  deducted  from  the  recovery/* 

In  1914  the  provisions  of  the  Cdde  of  Civil  Procedure  relating  to 
Surrogates'  Courts  were  in  many  particulars  substantially  amended, 
and  a  new  section  was  enacted,  providing  for  a  judicial  settlement  of 
the  accounts  of  executors  or  administrators  where  the  proceeds  of  a 
judgment  are  ready  to  be  paid  over,  where  such  recovery  is  not  a  part 
of  the'estate  of  the  deceased  but  goes  by  special  provision  of  law  to 
designated  persbns  or  classes  of  persons.  Section  2720.  This  was  the 
first  provision  of  law  allowing  the  judicial  settlement  of  the  accounts 
of  an  executor  or  administrator  with  respect  to  the  fund  received  as 
a  result  of  an  action  for  the  negligent  causing  of  death.  Theretofore 
the  matter  as  to  the  expenses  that  had  been  deducted  was  to  be  sum- 
marily determined  on  motion,  notice  of  which  was  to  be  given  in  such 
a  manner  and  to  such  persons  as  the  surrogate  deemed  proper.  There- 
after it  was  to  be  instituted  by  petition  and  the  issuance  of  a  citation 
to  all  persons  interested,  and  the  surrogate  was  to  take  and  settle:  the 
account  and  direct  payment  to  the  parties  entitled  according  to  their 
respective  rights  and  interest. 

[2-4]  The  amount  of  the  judgment  in  the  action  against  the  Emi- 
grant Industrial  Savings  Bank  was  paid  to  the  executor  on  the  2d  'day 
of  December,  1916,  when  the  foregoing  provisions  of  the  Code  of  Civil 
Procedure  were  in  effect,  and  this  proceeding  was  instituted  pursuant 
to  section  2720  to  have  a  judicial  settlement  of  the  account  of  the  ex- 
ecutor as  to  this  particular  fund.  In  my  opinion  this  -does  not  change 
the  law  so  far  as  the  liability  of  the  executor  to  the  estate  is  concerned, 
but  shows  the  intent  of  the  Legislature,  that  the  same  rules  are  ap- 
plicable to  the  accounting  of  an  administrator  or  executor  upon  the 
distribution  of  a  fund  realized  by  means  of  an  action  for  negligently 
causing  death.  Section  1903  as  it  now  stands  gives  the  personal  rep- 
resentative the  right  to  have  the  amount  of  the  expenses  fixed  in  ad- 
vance by  the  surrogate  up^rt  inotion  or  upon  the  judicial  settlement  of 
the  account.  The  executor,  having  already  made  his  agreement  with 
the  attorneys,  petitioned  the  Surrogate's  Court  to  settle  his  account, 
and,  when  objection  was  made,  the  burden  rested  upon  him  to  show 
that  his  contract  was  reasonable  and  that  he  should  he  allowed  the 
amount  paid.  The  surrogate  referred  the  matter  to  Hon.  Charles  F. 
Brown,  who  was  peculiarly  qualified  by  his  long  and  distinguished  serv- 
ice on  the  bench  to  deal  with  the  question.  He  has  fixed  a  compensa- 
tion that  he  found  to  be  reasonable ;  the  surrogate  has  confirmed  that 
finding.  The  discrcftibn  certainly  w«s  vested  in  the  surrofirate.  jand 
with  his  decision  we  should  not  interfere,  except  f©r  the. most  cogent 
reason.  I  find  no  justification  for  interfering  merely  because  the  <ix- 
ecutor  and  attorney  saw  fit  to  make  a  conjfeingent  fee  agreement  for  a 
greater  amount. 

In  the  Matter  of  Atterbury,  supra,  the  agreement  between  the  attor- 
ney and  administratrix  expressly  provided  thsut  the  attorney  ^ould  ac- 
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cept  as  compensation  for  his  services  "a  reasonable  amount  wholly  con- 
tingent upon  a  recovery  and  the  amount  thereof."  The  attorney  ob- 
tained from  the  Supreme  Court  an  order  to  show  cause,  under  section 
475  of  the  Judiciary  Law,  why  an  order  should  not  be  made  deter- 
mining the  amount  of  and  enforcing  the  payment  of  his  attorneys  lien. 
The  administratrix,  through  her  attorney,  consented  to  the  amount  be- 
ing fixed.  Application  was  made  to  the  surrogate  for  leave  to  pay  the 
amount.  The  surrogate  questioned  the  validity  of  the  order  made  by 
the  Supreme  Court  and  fixed  a  smaller  compensation,  which  he  au- 
thorized the. administratrix  to  pay.  Thereupon  the  attorney  applied 
to  the  Supreme  Court  and  obtained  an  order  directing  the  defendant 
to  pay  the  fee  fixed  by  that  court  directly  to  him.  A  motion  was  then 
made  by  the  guardian  of  the  property  of  the  infants  to  vacate  the  two 
orders  of  the  Supreme  Court.  This  motion  was  denied,  and  an  appeal 
taken  to  this  court  from  all  three  orders  of  the  Supreme  Court.  We 
dismissed  the  appeal  from  the  first  two  orders,  holding  that,  as  the 
guardian  had  not  had  notice  of  the  application  for  these  orders,  his 
proper  remedy  was  to  move  to  vacate,  as  he  had  done,  and  we  reversed 
the  third  order  on  the  ground  that  the  surrogate  had  the  exclusive 
right,  in  the  first  instance,  to  fix  the  fee,  and  granted  the  motion  to 
vacate  the  two  orders.  The  Court  of  Appeals,  however,  decided  that 
the  Supreme  Court  had  jurisdiction  to  fix  and  enforce  an  attorney's 
Ken,  and  that  this  jurisdiction  had  not  been  taken  away  by  the  amend- 
ment of  1915  to  the  Code  of  Civil  Procedure,  but  that  gave  a  concur- 
rent jurisdiction  to  the  Surrogate's  Court.  Therefore,  when  the  Su- 
preme Court  had  acted  in  the  first  instance,  the  surrogate  was  bound 
by  the  order  and  could  not  disregard  it.  It  was  further  held  that  the 
proper  remedy  was  by  direct  appeal  from  the  first  two  orders  of  the 
Supreme  Court,  and  not  by  a  motion  to  vacate  them,  and  as  these  ap- 
peals were  dismissed  by  the  Appellate  Division,  this  action  of  the  Su- 
preme Court  was  not  brought  before  them.  This  case  is  far  from  be- 
ing an  authority  for  the  proposition  that  the  agreement  of  the  attorney 
and  the  executor  and  administrator  was  binding  upon  the  surrogate  or 
th^  beneficiaries.    In  fact  the  court  said : 

"Nor  do  we  understand  that  either  before  op  after  [the  amendment  ofl 
1911  any  jurisdiction  was  conferred  upon  the  surrogate  to  determine  dl£> 
putes  as  to  compensation  between  attorneys  and  cUents.  The  surrogate 
acted  on  the  accounting  between  the  executor  or  administrator  and  the  per- 
son on  whose  behalf  the  action  was  brought.  If  on  sucSi  an  accounting  it 
appeared  that  the  amount  paid  *  ♦  •  was  reasonable,  it  was  to  be  al- 
lowed. If  it  was  excessive  the  executor  or  administrator  bore  the  loss.  But 
if  a  court  of  competent  jurisdiction  had  determined  the  amount  •  ♦  ♦ 
to  which  the  attorney  was  entitled,  then  the  surrogate  was  bound  by  that 
finding."    222  N.  Y.  360,  118  N.  BI  860. 

[5]  Therefore,  as  in  this  case  no  court  had  passed  upon  this  con- 
tract, the  matter  was  open  for  determination  by  the  surrogate.  I  am 
of  opinion  that  the  decree  appealed  from  was  right,  and  should  be  af- 
firmed, with  costs  to  the  special  guardian,  respondent,  payable  out  of 
the  fund.    Order  filed. 

CLARKE,  P.  J.,  and  DOWUNG  and  SMITH,.  JJ„  concur, . 
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SHEARN,  J.  (dfese^iting).  On  March  K,  1913,  H«nry  Bischoff, 
then  a  Justice  of  the  Supreme  Court,  died  as  a  resuh  of  injuries  sus- 
tained in  an.clevatdr  in  a  building  owned  by  Ihe  Emigrant  Industrial 
Savings  Bank  in  the  city  of 'New  York.  He  was  survived  by  a  widow 
and  by  two  grandchildren,  the  children  of  a  deceased  daughter.  By 
his  will  be  appointed  the  accsountant  sole  executor.  The  executor  em- 
ployed a  firm  of  attorneys  to  prosecute  an  actfon  against  the  Savings 
Bank  to  recover  damages  for  th^  wrongful  death  of  the  testator; 
the  retainer  being  upon  a  contingent  fee  basis  of  oncnthird  of  the 
recovery.  The  action  resulted  in  a.  verdict  of  $100,000,  which  was 
reduced  by  the  trial  judge  to  $70,000,  and  as  reduced  accepted  by  the 
executor  pursuant  to  the  written  request  of  the  '\^dow.  The  judg- 
ment entered  on  the  reduced  verdict  was  affirmed,  and  when  it  was 
paid  on  December  8,  1915,  amounted,  with  interest  and  costs,  to  the 
sum  of  $82,036.70.  One-third  of  that  amount  tlie  executor  paid  to 
his  attorneys.  Thereupon  the  executor  filed  his  account  and  institut- 
ed this  proceeding  for  its  judicial  settlement.  Objections  were  filed 
by  the  widow  and  by  the^  special  guardian  of  the  infant  grandchildren. 
Tliie  two  principal  jqmestions  raised  by  the  objections  were:  (1).  As 
to  who  was  entitled  to  share. in  the  fund;  and  (2)  as  to  what  stun 
or  sums  should  be  allowed  to  the  executor  for  the  costs  and  expenses 
of  the  action  brought  by  him. 

The  first  question  presented  a  controversy  between  the  widow  and 
the  infants,  the  former  claiming  that  she  was  entitled  to  receive  the 
whole  amount  recovered  after  payment  of  the  reasonable  expenses 
of  the  action,  by  virtue  of  section  1903,  Code  of  Civil  Procedure,  as 
amended  by  chapter  122,  Laws  of  1911,  which  was  the  statute  in 
effect  when  Judge  Bischoff  died.  It  was  contended  on  behalf  of  the 
infants  that  the  word  "children,"  as  used  in  the  Code  amendment 
of  1911,  should  be  construed  as  though  it  read  "descendants,*'  so 
as  to  include  grandchildren,  and  that  otherwise  the  amendment  was 
unconstitutional  and  void,  as  being  violative  of  section  18  of  aj-ticle 
1  of  the  Constitution  of  this  state,  and  that  consequently  the  widow 
was  entitled  to  one-third  of  the  fund  and  the  grandchildren  to  two- 
thirds  thereof,  after  deduction  of  expenses.  The  surrogate  sustained 
the  contention  of  the  infants,  construing  the  word  "children"  to  in- 
clude grandchildren. 

The  second  question  presented  a  controversy  between  the  executor 
on  one  hand  and  the  widow  and  the  infants  on  the  other.  The  con- 
tention of  the  executor  was  that  the  contract  of  employment,  whereby 
the  services  of  his  attorneys  were  retained  and  pursuantjo  which  they 
were  rendered,  was  a  lawful,  proper,  and  reasonable  contract,  and 
that  the  agreed  compensation  was  conclusive  upon  the  surrogate  in 
the  absence  of  any  atta(ik  upon  the  contract  for  any  reason  other  than 
that,  as  it  worked  out,  the  compensation  paid  exceeded  the  reason- 
able value  of  the  services  rendered.  The  surrogate  declined  to  be 
bound  by  the  contract,  and  appointed  Hon.  Cbaries  F.  Brown,  ref- 
eree, to  determine  what  was  a  reasonable  fee  for  the  services  actually 
rendered.  The  referee  found  said  sum  to  be  $15,500,  including  an 
item  of  $500  for  services  in  preparing  and  having  allowed  the  ac- 
count.   The  surrogate  sustained  the  finding  of  the  referee. 
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The  first  question  to  be  considered  is  the  proper  construction  of 
section  1903  of  the  Code  of  Civil  Procedure,  as  amended  in  .1911. 
The  concrete  question  is  whether  the  word  **children"  is  to  be  con- 
strued in  its  primary  sense  as  meaning  children  only,  or  whether  it  is 
to  be  so  construed  as  to  include  grandchildren  or  other  descendants. 
There  is  no  dispute  but  that  the  rule  is  that  the  word  "children"  is 
always  considered  to  have  been  used  in  its  primary  sense,  and  to  ex- 
clude grandchildren,  unless  there  be  something  in  the  document  in 
which  it  occurs,  whether  statute,  will  or  contract,  which  requires  a 
different  construction.  Matter  of  Truslow,  140  N.  Y.  599,  35  N.  E. 
955.  Turning  to  the  statute,  we  find  that  the  first  part  of  section  1903 
provides  that  the  damages  recovered  "must  be  disU-'buted  by  the  plain- 
tiff, or  representative,  as  if  they  were  unbequeathed  assets";  that  is 
to  say,  as  if  they  were  a  part  of  the  decedent's  estate  as  to  which 
he  died  intestate.  This  refers  very  clearly  to  section  98  of  the  Dece- 
dent Estate  Law  (Consol.  Laws,  c.  13),  which  provides  that  personal 
property  not  bequeathed  "must  be  distributed  to  his  widow,  children, 
or  next  of  kin,  in  the  manner  following" ;  i.  e. : 

"1.  One-third  part  to  the  widow,  and  the  residue  In  equal  portions  among 
the  chUdren,  and  such  persons  as  legally  represent  the  chUdren  If  any  of 
them  have  died  before  the  deceased." 

Thus  we  see  that  the  statute,  regulating  generally  the  distribution 
of  unbequeathed  assets,  carefuljy  uses  the  word  "children"  in  its 
primary  sense.  The  same  use  of  the  word  appears  in  other  parts  of 
section  98.  Therefore,  but  for  the  limiting  words  of  section  1903 
of  the  Code,  as  amended  by  the  act  of  1911,  and  in  force  when  Judge 
Bischoff  died,  the  damages  in  the  present  case  would  be  distributed 
one-third  to  the  widow  and  two-thirds  to  the  grandchildren,  not  be- 
cause the  latter  are  comprised  within  the  term  "children,"  but  be- 
cause they  would  answer  the  description  of  "such  persons  as  legally 
represent  the  children  if  any  of  them  have  died  before  the  deceased." 

It  is  fair  to  assume  that  the  Legislature  intended  to  use  the  word 
"children,"  when  it  amended  section  1903  of  the  Code,  in  1911,  in 
the  same  sense  and  with  the  same  meaning  that  it  used  that  word 
in  the  Decedent  Estate  Law;  that  is,  in  its  primary  sense.  If  the 
Legislature  in  framing  the  act  of  1911  had  intended  to  limit  the  dis- 
tribution in  a  case  like  the  present  one  to  grandchildren,  as  well  as 
children,  it  naturally  would  have  adopted  the  language  of  section  98 
of  the  Decedent  Estate  Law,  and  would  have  provided  that  in  case  a 
decedent  left  a  wife  or  husband,  but  no  children,  the  proceeds  should 
be  divided  betwen  the  surviving  wife  or.  husband  and  "such  persons 
as  legally  represent  the  children  if  any  of  them  Have  died  before  the 
deceased,"  Unless  the  Legislature  intended  to  change  the  law,  and 
distribute  the  whole  fund  to  the  widow,  where  the  deceased  left  no 
children,  it  did  an  idle  thing  in  amendipg  the  s«?ction  in  1911,  for, 
if  it  was  intended  to  divide  the  fund  in  such  case  between  the  widow 
and  such  persons  as  legally  represent  children  who, have  died  before 
the  deceased,  that  was  already  provided  for. 

The  learned  surrogate  was  of  the  opinion,  and  it  was  forcefully  ar- 
gued upon  this  appeal,  that  when  the  cause  of  action  was  created  un- 
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der  Lord  Campbeirs  Act  in  1846,  and  in  this  state  by  chapter  450 
of  the  Laws  of  1847,'  grandchildren  were  included  within  its  bene- 
fits ;  that  this  was  the  settled  policy  of  the  state  for  64  years  preced- 
ing the  amendment  of  191 1 ; .  and,  accordingly,  the  Legislature  should 
not  be  deemed  to  have  changed  the  rule  by  the  amendment  unless  an 
intent  to  do  so  clearly  appears  from  the  enactment.  It  is  then  urged 
that  it  is  apparent  that  no  such  change  was  intended  when  it  is  con- 
sidered that  under  the  amended  section  grandchildren  are  included 
under  the  term  "children,"  if  at  the  time  of  the  death  of  their  grand- 
father one  of  their  uncles  or  aunts  survived.  It  is  further  urged  that 
if  tlje  Legislature,  by  the  amendment,  intended  to  disriipt  the  pre- 
vious scheme  of  liie  statute  it  would  have  used  apt  words  in  order 
to  exclude  also  orphari  grandchildren  in  case  an  uncle  or  aunt  sur- 
vived, because  it  is  not  to  be  supposed- that  it  was  ever  the  intention 
of  the  Legislature  to  include  grandchildren  if  a  child  of  the  decedent 
survived  him,  but  to  exclude  them  merely  ♦because  no  child  survived. 

This  last  argument  overlooks  the  fact  that  if  there  were  any  sur- 
viving children,  whether  one  or  more,  and  irrespective  of  there  being 
any  issue  of  deceased  children,  the  widow  was  only  entitled,  both 
before  and  after  the  amendment,  to  one-third  of  the  fund,  and  in 
such  case  it  was  natural  and  proper  for  the  Legislature  to  prescribe 
an  equal  distribution  of  the  balance  between  the  children  and  repre- 
sentatives of  deceased  children,  for  it  would  seem  obviously  unfair 
that  where  on.e  child  received  a  share  of  the  fund  the  children  of  a 
deceased  child  should  be  cut  off.  Where,  however,  there  were  no 
children  at  all,  and  therefore  no  question  of  fairness  of  distribution 
between  children  and  descendants  of  deceased  children,  the  question 
was  obviously  presented  to  the  Legislature :  What  was  a  proper  dis- 
tribution as  between  the  surviving  widow  and  grandchildren?  The 
legislature  evidently  considered  that  as  between  grandchildren,  having 
no  claim  upon  the  gfrandparent  for  support  (Matter  of  Tone,  174 
N.  Y.  Supp.  391,  Appellate  division,  First  Department,  February, 
1919),  and  the  widow,  having  the  strongest  possible  claim  to  support, 
the  latter  should  be  preferred.  Whether  the  reason  for  doing  so  was 
good  or  not,  it  was  for  the  Legislature  to  decide,  and  it  aoopted  this 
policy  in  such  plain  language  that  we  are  not  justified  in  construing 
the  word  "children,"  having  so  simple  and  well  understood  a  primary 
meaning,  so  as  to  include  grandchildren. 

This  orings  us  directly  to  the  more  serious  question,  involving  the 
constitutionality  of  the  amendment  of  191L  Article  1,  §  18,  of  the 
Constitution,  adopted  in  1894,  reads: 

*'The  right  of  action  now  existing  to  recover  damages  for  Injuries  result- 
ing in.  death,  shall  never  be  abrogated ;  and  the  amount  recoverable  shall 
not  be  subject  to  any  statutory  UtDltatlon/' 

What  was. the  right  of  action  existing  in  1894?  This  question  has 
been  ans^wered  many  times,  but  it  is  perhaps  best  summed  up  in  Mat- 
ter of  Meekin  v.  Brooklyn  Heights  Railroad  Co.,  164  N.  Y.  145,  148, 
149,  58  N.  E.  50,  51  (51  L,  R.  A.  235,  7?  Am.  St.  Rep.  635),  as  fol- 
lows: 

"The  theory  of  the, statute  is  that  damages  should  be  recovered  for  in- 
juries to  the  estate  of  the  beneficiaries  of  the  action,  which  Injuries  wen? 
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caused  by  the  death  of  the  decedent  The  beneficiaries  named  in  the  statute 
sustain  such  a  legal  relation  to  the  deceased,  by  blood  or  marriage,  that  it 
is  presumed  they  would  have  been  pecuniarily  benefited  by  his  continuance 
in  life,  and  hence  damages  are  allowed  tor  a  wrongful  act  or  omission  caus* 
ing  his  death..  If  he  had  lived,  the  support,  education,  or  services  required 
from  him  by  law,  as  well  as  benefits  in  the  nature  of  gifts  conferred  in  the 
past,  might  have  been  continued,  to  the  pecuniary  advantage  of  the  benefi- 
ciary. So  the  decedent,  by  continuing  to  live,  might  increase  his  estate,  and 
thus  increase  the  amount  to  be  inherited  from  him  upon  his  death  In  the 
course  of  nature.  Hence  the  statute  declares  that  the  damages  awarded 
shall  be  a  fair  and  just  compensation  for  the  pecuniary  Injuries  resulting 
from  the  death,  not  to  the  person  injured,  but  to  the  person  for  whose  bene- 
fit the  action  Js  brought  ♦  •  ♦  The  amount  of  damages  in  this  class  of 
cases  depends  upon  the  value  of  the  reasonable  expectation  of  pecuniary 
benefits  from  the  continuance  in  life  by  the  decedent  to  the  husband  or  wife 
and  next  of  kin.  This  is  a  right  of  pn^erty  whi6h  becomes  vested  in  the 
beneficiaries  at  the  moment  of  death,  and  can  be  converted  into  money 
through  a  statutory  action  brought  for  their  benefit  by  the  personal  repre- 
sentatives, who  are  simply  trustees  for  the  purpose." 

The  right  of  action  is  a  property  right  of  the  beneficiaries  of  it. 
Hamilton  v.  Erie  Railroad  Co.,  219  N.  Y.  343,  353,  114  N.  E.  399, 
403,  Ann.  Cas.  1918A,  928.  In  the  case  last  cited,  the  Court  of  Ap- 
peals said,  referring  to  the  next  of  kin : 

''The  damages  are  theirs,  not  through  the  laws  of  Intestacy,  or  as  a  part 
of  the  estate  of  the  intestate,  but  through  their  original  right  to  them  cre- 
ated by  the  statute." 

Clearly,  then,  when  the  Constitution  was  amended  in  1894,  in  the 
case  of  death  by  wrongful  act,  there  was  an  existing  right  of  action, 
created  by  statute  for  the  benefit,  in  part,  at  least,  of  the  next  of  kin 
of  the  deceased.  They  were  absolutely  entitled  to  have  an  action 
prosecuted  in  their  behalf  to  recover  the  pecuniary  damages  sustained 
by  them  in  the  wrongful  death  of  the  deceased.  By  the  Code  amend- 
ment of  1911,  in  a  case  like  the  present  one,  the  next  of  kin  are 
debarred  from  receiving  any  part  of  a  recovery  of  damages  for  the 
death  of  another,  no  matter  to  what  extent  they  have  sustained  pecun- 
iary injuries,  and  the  entire  proceeds  of  the  cause  of  action  are  trans- 
ferred to  the  widow.  Can  there  be  any  doubt  that,  so  far  as  the 
next  of  kin  are  concerned,  their  right  of  action  has  been  abrogated? 
It  is  no  answer  to  say  that  the  cause  of  action  is  vested  in  the  execu- 
tor and  that  there  has  been  no  abrogation  of  the  right  of  action  be- 
cause the  action  is  still  maintainable  by  the  executor.  The  executor 
sues  in  his  official  capacity,  but  the  action  is  for  the  benefit  of  others. 
The  right  of  action  has  for  its  basis  the  legislative  recognition  of  the 
right  of  the  beneficiaries  to  recover  damages  sustained  by  them  through 
the  cutting  off,  by  wrongful  act,  of  the  benefits  which,  it  is  pre- 
sumed, they  would  have  enjoyed  from  the  continuance  of  the  life  of 
the  deceased.  If  any  of  the  beneficiaries  are  deprived  of  all  possibil- 
ity of  recovering  their  damages,  it  is  idle  to  say  that  their  right  of 
action  still  exists.  That  would  mean  that  they  had  the  right  to  have 
suit  brought,  but  could  not  recover.  If  the  Legislature  could  abro- 
gate the  right  of  action  as  to  some,  it  could  abrogate  it  as  to  all, 
the  beneficiaries,  and  transfer  the  proceeds  to  creditors  of  the  de- 
ceased.   But  in  such  case  it  would  be  apparent  that  the  right  of 
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action  had  been  abrogated,  for,  although  the  widow  and  children  had 
been  by  a  wrongful  act  cut  off  from  support,  tiiey  could  have 
no  damages. 

The  intention  of  the  f  ramers  of  the  constitutional  amendment  was 
to  put  the  right  of  action,  then  existing,  and  as  then  definitely  under- 
stood and  construed,  into  the  organic  law  of  the  state  and  beyond 
legislative  interference.  The  convention  debates,  to  which  reference 
may  be  made  (Woollcott  v.  Shubert,  217  N.  Y.  212,  221,  111  N.  E. 
829,  L.  R.  A.  1916E,  248,  Ann.  Cas.  1916B,  726),  make  this  clear. 
These  debates  show  that  the  main  cause  which  led  to  the  adoption  of 
section  18  of  article  1  was  the  fear  that  the  Legislature  might  at  some 
future  time,  out  of  hostility  to  the  removal  by  the  constitutional  con- 
vention of  the  limitation  of  $5,000  as  recovery  in  an  action  to  recover 
damages  for  a  wrongful  death,  abrogate  the  cause  of  action,  whereas 
it  was  the  desire  of  the  constitutional  convention  to  preserve  all  the 
benefits  which  the  people  of  the  state  had  theretofore  derived  from 
the  settled  construction  which  the  courts  had  placed  upon  the  stat- 
utes which  had  been  in  existence  for  many  years.  The  debates  show 
that  the  right  of  action  referred  to  was  the  right  of  action  then  set 
out  in  the  Code,  and  that  the  question  debated  was  : 

"Shall  the  right  of  action  at  all  remain  In  the  province  of  the  Legislature, 
or  HhaU  this  convention  put  it  in  the  organic  law»  there  to  remain,  and  not 
he  Buhject  to  the  caprice  of  the  I/egislature?*' 

The  Revised  Record  of  the  convention  (volume  2,  page  625)  con- 
tains the  following : 

"Mr.  Marshall:  I  think  It  is  pretty  weU  settled  that  the  opinion  of  this 
body  is  thnt  limitations  upon  the  amount  of  recovery,  In  cases  which  flow 
from  injuries  resulting  in  death,  should  cease.  It  is  also,  it  seems  to  me, 
the  idea  of  everybody  present,  who  has  expressed  himself  upon  this  subject 
in  favor  of  such  limitation,  that  the  right  of  action  now  existing  shall  be 
continued.  The  fear  is  felt  that  perhaps  the  right  of  action  might  at  some 
time  be  atnrogated  by  the  Legislature.  To  cover  both  of  these  ideas  I  have 
framed  a  provision  which  I  will  read:  *The  right  of  action  to  recover  dam- 
ages for  injuries  resulting  in  death,  now  existing,  shall  never  be  abrogated: 
and  the  amount  recoverable  shall  not  be  subject  to  any  statutory  limitation.' 
The  right  of  action  which  now  exists  is  well  defined  in  the  statute.  We 
all  know  what  it  is.  It  has  been  the  subject  of  adjudication  in  this  state 
for  the  last  40  years.  There  is  no  doubt  as  to  the  meaning  of  this  language, 
and  therefore,  by  reference  to  the  cause  of  action  now  existing,  and  declar- 
ing  that  the  right  of  action  shall  further  continue,  it  avoids  any  circumlocu- 
tion which  has  been  suggested  by  some  of  the  amendments  here.    *    *.  * 

*'Mr.  Root:  I  had  prepared  an  amendment  or  a  substitute  which  seemed 
to  be  adequate  to  meet  the  evident  wishes  of  the  convention  in  regard  to 
this  matter,  but  after  a  conference  with  Mr.  Marshall,  and  a  comparison 
of  our  several  papers,  I  am  satisfied  that  his  paper  is  better  framed  to  ac- 
complish the  object  of  the  convention  and  still  preserve  all  the  benefits  which 
the  people  of  the  state  have  derived  from  the  settled  construction  which  the 
courts  have  placed  upon  the  statutes  that  have  been  on  our  statute  bookd 
for  so  many  years.  I  therefore  refrain  from  offering  the  amendment  as  I 
have  drawn  it,  and  shall  support  that  of  Mr.  Marshall." 

The  proposed  article  was  thereupon  adopted.  The  conclusion  is 
plain  that  both  the  limitation  as  to  amount  and  the  prese;*vation  of 
the  existing  right  o£  action  were  imder  careful  consideration  and  that 
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the  final  outcome  expressed  the  exact  determination  of  the  conven- 
tion. 

While  it  is  conceded  that  there  has  been  no  adjudication  upon  the 
point  in  controversy,  the  learned  counsel  for  the  widow  refers  to 
three  cases  which,  it  is  suggested,  indicate  that  the  Court  of  Appeals 
has  not  considered,  and  therefore,  perhaps,  would  not  consider,  such 
an  amendment  unconstitutional.  One  is  Snedeker  v,  Snedeker,  164 
N.  Y.  58,  58  N.  E.  4,  where  the  court  recognized  that,  in  some  cases 
a  distribution  to  the  widow  and  to  the  next  of  kin  often  worked  an 
injustice  to  the  widow,  left  without  the  support  of  her  husband,  and 
said: 

'♦The  painstaking  and  aWe  brief  of  the  appellant's  counsel  contains  excel- 
lent arguments  calculated  to  persuade  the  Legislature  that  the  statute 
should  be  so  amended  as  to  prefer  the  widow  and  the  fatherless,  left  with- 
out means  of  support,  over  the  next  of  kin  whose  interest  is,  in  such  in- 
stances, si)eculative  and  remote." 

Of  course  the  court  would  not  suggest  an  amendment  that  it  con- 
sidered unconstitutional,  but  whether  such  an  amendment  would  be 
constitutional  was  not  discussed  or  seriously  considered  and  was  not 
in  issue.  In  Radley  v.  Leroy  Paper  Go.,  156  App.  Div?  429,  141  TSI. 
Y.  Supp.  1061 ;  214  N.  Y.  32,  108  N.  E.  86,  L.  R.  A.  1915E,  1199,  it  is 
claimed  that  the  Court  of  Appeals  assumed  the  validity  of  the  amend- 
ment. But  the  constitutional  question  was  not  raised,  and  the  court 
does  not  go  out  of  its  way  to  declare  an  act  of  the  Legislature  void,  as 
is  shown  by  the  avoidance  of  the  issue  in  Shanahan  v.  Monarch  En- 
gineering Co.,  219  N.  Y.  469,  114  N.  E.  795. 

In  Matter  of  Connor,  98  Misc.  Rep.  538,  164  N.  Y.  Supp.  748; 
178  App.  Div.  955,  165  N.  Y.  Supp.  1081;  222  N.  Y.  653,  119  N.  E. 
1036,  there  was  involved  the  amendment  by  Laws  1913  to  section 
1905  of  the  Code.  That  amendment  interpolated,  after  the  words 
"the  term  *next  of  kin,'  as  used  in  the  foregoing  section,  has  the 
meaning  specified  in  section  1870  of  this  act,"  the  words  "except 
if  decedent  leaves  surviving  a  father  and  mother  but  no  widow,  child 
or  descendant,  it  shall  mean  both  the  father  and  the  mother."  Prior 
to  the  amendment  "next  of  kin"  under  the  circumstances  described 
meant  only  the  father.  It  is  to  be  noted  that  this  amendment  differs 
radically  from  the  1911  amendment  to  section  1903.  The  latter  ex- 
cluded from  the  damages  recoverable  tlie  damages  to  the  estates  of 
certain  next  of  kin  who  had  a  right  of  action  at  the  time  of  the 
adoption  of  the  constitutional  amendment,  whereas  the  amendment 
to  section  1905  under  consideration  in  the  Connor  Case  added,  for 
the  consideration  of  the  jury,  the  damages  to  an  additional  person, 
to  wit,  the  mother.  Thus  the  amendment  to  section  1903  limited  the 
amount  recoverable,  something  which  was  prohibited  by  the  con- 
stitutional amendment;  whereas,  the  amendment  to  section  1905  en- 
larged the  amount  recoverable,  something  which  is  not  at  all  pro- 
hibited by  the  constitutional  amendment. 

In  other  words,  the  effect  of  the  amendment  to  section  1905  is  not 
to  abrogate  or  limit  the  cause  of  action,  but  to  create  an  additional 
one  in  the  mother  in  exactly  the  same  way  as  Laws  of  1870,  chapter 
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78,  did  in  the  father,  and  as  chapter  600  of  the  Laws  of  1902,  re- 
quiring notice  of  injury  to  be  given  to  the  master  as  a  condition 
precedent  to  the  right  to  recover  under  the  Employers'  Liability  Act 
April  22,  1908,  c.  149,  35  Stat.  65  (U.  S.  Comp.  St.  §§  8657-8665) 
gaye  the  employe  ai^  additional  cause  of  action  and  did  not  restrict 
or  limit  the  existing  common-law  action  for  negligence.  See  Gmaehle 
V.  Rosenberg,  178  N.  Y.  147,  70  N.  E.  411.  Having  in  mind  that  the 
Court  of  Appeals  has  steadfastly  adhered  to  the  policy  of  deciding 
only  what  is  before  it  and  declining  to  pass  on  questions  which  are 
not  necessary  to  a  determination  of  the  appeal  under  review  (Self- 
Insurers'  Ass'n  V.  State  Ind.  Com.,  224  N.  Y.  13,  17,  119  N.  E.  1027), 
it  is  impossible  to  consider  Matter  of  Connor  as  an  adjudication  of  the 
constitutionality  of  the  amendment  to  section  1903 ;  that  question  not 
having  been  involved  in  the  case. 

[B]  We  are  therefoi'e  of  the  opinion  that  the  word  "children,"  in 
the  1911  amendment  of  section  1903  of  the  Code  of  Civil  Procedure, 
is  to  be  construed  as  not  including  grandchildren,  and  that  the  amend- 
ment is  void,  as  being  violative  of  section  18  of  article  1  of  the  Consti- 
tution of  this  state.  Whether  it  is  competent  for  the  Legislature  to 
change  the  statute  of  distribution,  and  thus  indirectly  to  modify  or 
alter  the  right  of  action  existing  in  those  defined  as  beneficiaries  at  the 
time  of  the  constitutional  amendment,  is  not  before  tis,  for  no  such 
thing  has  been  attempted. 

It  remains  to  consider  the  act  of  the  surrogate  in  disregarding  and 
setting  aside  the  contract,  pursuant  to  which  the  attorneys  for  the 
executor  performed  their  services,  and  in  fixing  their  compensation 
on  the  basis  of  what  the  surrogate,  after  the  event,  considered  the 
services  worth.  This  involves  the  validity  of  the  contingent  retainer 
contract,  its  effect,  and  the  power  of  the  surrogate,  under  section  1903 
of  the  Code  of  Civil  Procedure,  which  as  it  existed  at  the  time  of  the 
death  of  Judge  Bischoff  read: 

"The  plaintiff  may  deduct  from  the  recovery  (for  the  wrongful  death  of 
the  decedent)  the  reasonable  expenses  of  the  action,  the  reasonable  funeral 
expenses  of  the  decedent,  and  his  commission  upon  the  residue,  which  must 
be  allowed  by  the  surrogate,  upon  notice,  griven  in  such  a  manner  and  to 
such  persons,  as  the  surrogate  deems  proper.'* . 

Section  474  of  the  Judiciary  Law  (Consol.  Laws,  c.  30)  provides: 

"The  compensation  of  an  attorney  or  counselor  for  his  services  Is  gov- 
erned by  agreement,  express  or  imt>lied,  which  is  not  restrained  by  law." 

The  validity  of  contingent  fee  contracts  has  been  long  established. 
In  Morehouse  v.  Brooklyn  H.  R.  Co.,  185  N.  Y.  520,  78  N.  E.  179, 
7  Ann.  Cas,  377,  Judge  Haight  said : 

"So  that  the  mere  fact  that  the  attorney  under  the  agreement  was  to  re- 
ceive one-half  does  not  render  it  unconscionable,  unless  it  appears  from  the 
evidence  that  it  was  induced  by  fraud,  or,  in  view  of  the  nature  of  the  claim, 
that  the  eoihpensatlon  provided  for  was  so  excessive  as  to  evince  a  purpose 
on  the  part  of  the  attorney  to  obtain  an  improper  or  undue  advantage  over 
his  cUent    Matter  of  FiUsimons,  X74  N.  Y.  15  [66  N.  £L  554]." 

If  a  50  per  cent,  contingent  fee  contract  is  valid,  of  course  a 
331^  per  cent,  contract  is  valid.    The  question  is,  then,  whether  such 
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a  contract,  ordinarily  valid,  is  invalid  when  made  by  an  executor,  in 
the  sense  that  it  is  not  binding  upon  the  estate,  in  view  of  the  Code 
requirement  that  the  only  sum  that  may  be  deducted  from  the  re- 
covery is  the  reasonable  expense  of  the  action,  which  must  be  "al- 
lowed" by  the  surrogate.  It  has  been  decided  by  the  Court  of  Ap- 
peals that  the  Code  section  in  no  way  affects  the  right  of  an  executor 
to  make  a  specific  contract  with  his  attorney  so  long  as  it  is  fair  and 
reasonable,  and  that  such  contract  must  be  enforced.  Lee  v.  Van 
Voorhis,  78  Hun,  575,  29  N.  Y.  Supp.  571,  affirmed  on  the  opinion 
of  Judge  Haight  in  145  N.  Y.  603,  40  N.  E.  164,  and  reaffirmed  in 
Matter  of  Atterbury,  222  N.  Y.  355,  118  N  E.  858. 

In  the  Lee  Case,  the  administratrix,  as  in  the  case  at  bar,  made  a 
one-third  contingent  fee  contract  with  her  attorneys  to  prosecute  the 
action  to  recover  for  the  wrongful  death  of  the  decedent.  After  her 
attorneys  had  recovered  a  judgment  for  her,  she  brought  an  action 
to  declare  the  contract  that  she  made  with  them  null  and  void.  In 
affirming  a  judgment  for  the  defendant,  Mr.  Justice  Haight,  writing 
for  the  court,  said  at  pages  578  and  579  of  78  Hun,  at  page  573  of 
29  N.  Y.  Supp.: 

"It  thus  appears  that  the  right  to  bring  and  maintain  the  action  is  given 
by  the  express  provisions  of  the  Code.  In  order  to  bring  an  action  it  was 
necessary  for  her  to  have  the  services  of  an  attorney.  She  must  therefore 
be  deemed  empowered  to  engage  such  services,  and,  as  an  incident  thereto,  to 
agree  upon  the  compensation  that  should  be  given  therefor,  with  the  quaU- 
flcatlon  that  the  amount  so  agreed  upon  is  fair  and  reasonable.  Matter  of 
Application  of  Hynes,  105  N.  Y.  560-563  [12  N.  B.  00];  Taylor  v.  Bemiss,  110 
U.  S.  42  [8  Sup.  Ct.  441,  28  I^  Ed.  04].     ♦     ♦     ♦ 

"In  the  case  under  consideration  the  action  was  not  prosecuted  for  and 
on  behalf  of  the  estate,  but  was  prosecuted  for  and  on  behalf  of  the  widow 
and  minor  children.  The  recovery  was  for  their  benefit,  and  the  plaintiff, 
as  administratrix,  nepresented  them  in  the  action,  and  the  employment  of 
counsel  by  her  to  prosecute  the  action  was  the  discharge  of  one  of  the  du- 
ties that  devolved  upon  her,  and,  under  the  provisions  of  the  Code  referred 
to,  as  such  administratrix,  she  Is  expressly  authorized  to  deduct  from  the 
recovery  the  expenses  of  the  action.  This,  we  understand,  includes  all  of 
the  necessary  and  proper  expenses  incurred  by  her,  including  the  services  of 
her  attorneys. 

** Section  66  of  the  Code  provides  that  *the  compensation  of  an  attorney 
or  counselor  for  his  services  is  governed  by  agreement,  express  or  implied, 
which  is  not  restrained  by  law.  From  the  commencement  of  an  action  or 
the  service  of  an  answer  containing  a  counterclaim  the  attorney  who  ap- 
pears for  a  party  has  a  lien  upon  his  client's  cause  of  action  or  counter- 
claim, which  attaches  to  a  verdict,  report,  decision  or  judgment  in  his  cli- 
ent's favor,  and  the  proceeds  thereof,  in  whosoever  hands  they  may  come, 
and  cannot  be  affected  by  any  settlement  between  the  parties  before. or  after 
judgment.* 

"Here  we  have  an  express  provision  of  the  statute  authorizing  the  fixing 
of  the  compensation  of  attorneys  by  agreement  We  also  have  express  pro- 
visions jrlving  the  attorney  a  lien  upon  his  client's  cause  of  action  to  the 
amount  of  the  compensation  so  agreed  upon. 

"It  is  contended  that  this  provision  did  not  operate  to  give  the  defend- 
ants a  Hen  on  the  recovery,  for  the  reason  that  the  same  did  not  belong 
to  the  plaintiff.  But  we  cannot  assent  to  this  interpretation  of  the  provi- 
sion. It  would,  in  many  cases,  operate  to  deprive  the  attorney  of  any  com- 
T>«Hi«;ntion  wbntevor.  for  he  has  no  dalm  against  the  estate  and  the  admin- 
istrator may  be  insolvent,  .i.   • 
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'*As  we  undenttaod,  the'  provlslonB  of  section  66  give  the  attorney  a  Ken, 
and  se<tion  1908  provides  that  the  amount  of  his  claim  shall  be  deducted 
f^m  the  recovery  by  the  administrator/' 

The  only  possible  ground  of  distinction  that  can  be  pointed  oUt 
between  the  case  just  quoted  from  and  the  one  under  review  is  that 
in  the  Lee  Case  section  1903  of  the  Code  as  it  then  existed  provided 
for  the  deducti<3n  from  the  recovery  of  **the  expenses  of  the  action" ; 
whereas,  the  Code  provision  here  involved  has  been  amended  so  as 
to  provide  for  the  deduction  of  "the  reasonable  expenses  of  the  ac- 
tion." 

But  this  amendment  has  created  no  change  in  the  law,  as  has 
already  been  decided  by  the  Court  of  Appeals  in  Matter  of  Atter-* 
bury,  222  N.  Y.  355,  118  N.  E.  858.  That  was  an  appeal  from  an 
order  of  this  court  which  had  reversed  an  order  of  the  Special  Term 
denyine  a  motion  t6  vacate  two  prior  orders  made  by  it  fixing  the 
fees  of  the  petitioner  for  services  rendered  by  him  in  prosecuting  to 
judgment  for  an  administratrix  an  action  to  recover  for  the  wrong- 
ful death  of  her  husband.  Mr.  Justice  Scott,  writing  for  this  court 
in  Matter  of  Atterbury,  179  App.  Div.  648,  at  page  651,  167  N.  Y. 
Supp.  88,  at  page  90,  said,  in  reversing  the  order  of  the  Special 
Term: 

"Section  1006  of  the  Code  of  OlvU  Procedure  confides'  the  duty  of  allow* 
Ing  the  expenses  of  such  an  action,  which  includes  the  compensation  of 
counsel,  to  the  surrogate,  meaning,  of  course,  the  surrogate  who  issued  the 
letters  testamentary  or  of  administration,  llie  discretion  of  the  surrogate 
in  allowing  the  reasonable  expenses  of  such  an  action  cannot  be  controUed 
by  any  agreement  the  executor  or  adndniatrator  makes  with  the  attorney. 
Matter  of  Meng,  96  Misc.  Rep.  126  [159  N.  Y.  Supp.  535].  As  we  consider, 
the  exclusive  power  to  fix  an  attorney's  fee  In  such  a  case,  at  least  in  the 
first  instance.  Is  vested  in  the  surrogate.  Whether  the  Appellate  Division 
can  review  his  discretion  is  not  before  us  tor  consideration." 

The  executor  in  the  present  c^se  obtained  leave  to  intervene  on  the 
appeal  which  the  petitioner  in  the  Atterbury  Case  took  to  the  Court  of 
Appeals  (222  N.  Y.  355,  118  N.  E.  858),  where  the  order  was  unan- 
imously reversed.  The  court  reaffirmed  the  doctrine  of  Lee  v.  Van 
Voorhis,  supra,  and  disposed,  in  the  fdllowing  language,  of  the  argu- 
ment that  die  case  under  consideration  was  distinguishable  from  the 
Lee  Case  because  of  the  subsequent  amendment  of  section  1903  of 
the  Code  of  Civil  Procedure,  wh^ich  interpolated  "reasonable**  before 
the  word  "expenses" : 

"Meanwhile  section  1903  of  iht  Code  had  remained  unchanged.  In  1911, 
however,  it  was  amended  by  the  insertion  of  the  word  'reasonable/  so  that 
the  plaintiff  might  deduct  the  reasonable  expenses  of  the  action.  We  do 
not  understand  that  the  existing  law  was  altered.  The  word  'reasonable' 
was  always  Implied."    222  N.  t.  300, 118  N.  E.  860. 

In  Murray  v.  Waring  Hat  Mfg.  Co.,  142  App.  Div.  514,  517, 
127  N.  Y.  Supp.  78,  79,  the  court,  in  holding  that  an  attorney,  who 
had  contracted  with  an  administratrix  for  a  40  per  cent,  contingent 
fee  for  services  to  be  rendered  by  him  in  prosecuting  an  action  to 
recover  for  the  death  of  her  husband,  was  entitled  to  retain  as  his 
fee  40  per  cent,  of  a  $10,000  settlement  made  before  trial,  said; 
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''Section  474  of  the  Judiciary  Law  provides:  'Tbe  "oomperaattoD  of  an 
attorney  or  counselor  for  his  seryioes  is  goremed  by  agreement,  e^^^ress  or 
implied,  which  is  not  restrained  by  law.'  As  I  have  said,  the  court  de- 
cided that  the  contract  'was  marked  with  absolute  candor  and  good  faith.' 
The  terms  thereof  were  not  unconscionable.  Morehouse  v.  Brooklyn  Heights 
R.  R.  Co..  185  N.  Y.  520  [78  N.  E.  179.  7  Ann.  Cas.  377].  If  the  compensation 
seemed  large  when  finally  determined  by  the  resistance  of  the  defendant  to 
the  claim.  It  must  be  remembered  that  the  compensation  agreed  upon  was 
contingent,  and  therefore  properly  larger  than  if  absolute  (Morehouse  t. 
Brooklyn  Heights  R.  R.  Co.,  123  App.  Div.  680  [108  N.  T.  Supp.  152],  affirmed 
195  N.  Y.  537  [88  N.  E.  1126]),  and  that,  when  entered  Into,  the  extent  of 
the  services  required  could  not  be  forecast. 

**I  think  that  the  court  had  no  power,  upon  the  grounds  taken  by  it,  ei- 
ther to  disregard  the  agreement  or  to  reform  it:  So  far  as  the  dase  pre- 
sents the  feature  of  an  administrator,  it  is,  I  think,  disposed  of  by  the  Judg^ 
ment  in  Lee  v.  Van  Voorhis.  78  Hun,  675. [29  N.  Y.  Supp.  571],  affirmed  145 
X.  Y.  603  [40  N.  B.  164]." 

This  case  was  followed  in  Matter  of  Summerrille,  145  App.  Div. 
931,  129  N.  Y.  Supp.  1148,  and  Matter  of  Reich,  170  App.  Div.  912, 
154  N.  Y.  Supp.  1141.  See,  also,  the  opinion  of  the  surrogate  of 
Bronx  county  in  Matter  of  Weber,  102  Misc.  Rep.  635/  170  N.  Y. 
Supp.  293,  decided  February,   1918. 

But,  forced  to  concede  that  such  a  contract  between  an  executor 
and  an  attorney  as  we  have  here,  is  valid  when  made,  it  is  contended 
that  it  may  become  invalid  and  unenforceable  if,  after  it  has  been 
performed,  and  looking  backward,  it  appears  that  the  services  were 
not  fully  worth  the  sum  agreed  to  be-  paid.  If  this  were  so,  ob- 
viously no  contingent  retainer  contract  would  be  worth  the  paper  on 
which  it  was  written,  for  it  would  always  be  open  to  the  client,  after 
the  services  of  his  attorney  were  fully  performed,  to  repudiate  his 
contract  and  assert  that,  in  the  light  of  after  events,  the  agreed  fee 
was  too  high.  It  has  been  uniformly  held  that  where,  as  here,  it 
is.  eonceded  that  a  special  contract  has  been  made,  it  is  reversible  er- 
ror, in  an  action  brought  to  recover  thereunder,  to  receive  evidence 
of  the  reasonable  value  of  the  subject  of  the  contract  (Marsh  v.  Hol- 
brcok,  3  Abb.  Dec.  176;  Matter  of  D'Adarao,  94  Misc.  Rep.  1,  157 
N.  Y.  Supp.  374;  Werner  v.  Knowlton,  107  App.  Div.  158,  94  N. 
Y.  Supp.  1054;  Robinson  v."  Rant,  88  Hun,  285  at  288,  34  N.  Y. 
Supp.  794).  In  this  connection,  counsel  for  the  executor  cite  a 
peculiarly  apposite  statement  of  Mr.  Justice  Brewer  in  United  States 
V.  Telephone  Co.,  167  U.  S.  224,  at  pag6  261,  17  Sup.  Ct.  809,  at 
page  818  (42  L.  Ed.  144),  where  he  said: 

"But  a  wisdom  born  after  the  event  Id  tbe  cheapest  of  all  wisdom.  Any- 
body could  have  discovered  America  after  1492." 

It  is  also  said  that,  while  it  may  be  conceded  that  an  agreement 
to  pay  an  attorney  one-third  of  the  recovery  would  be  reasonable 
where!  the  verdict  Was  for  $20,000  or  $30,000  it  is  nnreasonaHc  where 
the  verdict  is  $70,000.  Passing  the  point  already  considered,  that 
the  validity  of  the  contract  must  be  determine^  ^s  of  the  time  when 
•made,  I  fail  to  perceive  the  logic  of  such  reasoning.  Why  should  a 
better  result  for  the  client  make  the  contract  unenforceable?  Beyond 
what  particular  degree  of  success  should  a  large  yerdict  be  at  the 
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cost  of  the  attorney  whose  ability  procures  it?  The  only  conceiv- 
able basis  for  such  a  contention  must  be  that  a  $70,000  verdict  re- 
quires no  more  time  and  labor  on  the  part  of  the  attorney  than  a 
$20,000  verdict.  Experience  tells  us,  however,  that  it  requires  much 
greater  professional  skill,  shrewdness,  and  all-around  ability.  Such 
qualifications  come  from  years  of  hard  work  and  preparation,  and 
when  they  produce  results  far  above  the  average  it  is  only  just  and 
reasonable  that  they  should  be  paid  for. 

Finally  it  is  argued  that  an  agreement  to  pay  one-third  of  the 
recovery  was  unreasonable  in  this  particular  case,  and  that  this  was 
apparent  when  the  contract  was  made.  This  is  because,  it  is  said, 
the  case  was  a  simple  one,  and  because,  owing  to  the  amount  of  a 
judge's  salary  and  to  the  known  expectancy  of  life,  the  verdict  was 
in  all  probability  bound  to  be  $60,000  or  more,  and  th^t,  looking 
ahead,  a  fee  of  $20,000  or  more  was  far  in  excess  of  the  value  ot 
the  contemplated  services.  Here  again  is  suggested  Justice  Brewer's 
observation  that  "any  one  could  have  discovered  America  after  1492.'' 
But  merely  because  this  was  a  negligence  case,  it  did  not  follow  that 
it  was  so  simple.  The  record  shows  that,  both  qn  the  issue  of  con- 
tributory negligence  and  defendant's  negligence,  the  case  was  close 
and  full  of  difficulty.  The  only  witness  of  the  accident  was  the 
elevator  operator,  who  was  in  'defendant's  employ.  How.  to  meet  de- 
fendant's claim  of  contributory  negligence  was  a  problem.  Whether 
to  put  defendant's  employe  on  the  stanid,  and,  if  so,  how  far  he  could 
be  safely  interrogated,  were  questions  calling  for  the  best  judgment 
and  skill.  Whether  to  rely  on  the  principle  of  res  ipsa  loqtiitur,  or 
attempt  to  prove  a  violation  of  certain  ordinances,  was  another  seri- 
ous question.  '  , 

Even  on  the  issue  of  dam^es,  once  the  point  of  liability  was  suc-r 
cessfuUy  passed,  there  were  embarrassments.  ,Ordinarily  the  widow 
would  be  an  important,  if  not  a  necessary,  witness  on  this  head.  Yet, 
after  thoroughly  canvassing  this  phase  of  the  case  with  the  widow, 
it  was  deemed  best  to  allow  the  case  to  go  to  the  jury  without  her 
testimony.  It  is  apparent  that  the.  ca^.was  not  so  simple,  and  that  it 
was  by  no  means  certain  that  there  Would  be,  a  large  recovery.  It 
is  common  experience  that,  when  the  question  of  liability  is  close  and 
sharply  contested,  it  is  reflected  in  the  verdict  when  the  plaintiff  suc- 
ceeds. Some  jurors  will  compromise  on  the  issue  of  liability  for  a 
concession  from  others  on  the  amount  of  the  damages.  Further,  it 
may  be  noted  that  the  trial  justice,  remarking  that,  the  case  had  been 
carefully  tried  from  trial  briefs,  complimented  counsel  on  the  careful 
and  thorough  manner  in  which  the  issues  had  been  preseiited.  I  do 
not  see  how,  tJtierefore,  it  can  be  fairly  said  that  it  appeared  when 
the  contract  was  made  that  one-third  of  the  recovery  would  be  an 
unreasonable  compensation,  representing  an  attempt  on  the  part  of  an 
attorney  to  over-reach  his  client,  especially  when  all  of  the  attorney's 
time,  work,  and  ability  would  go  absolutely  without  any  compensation 
unless  he  won  the  case. 

This  brings, us  to  the  effect. of  the  contract;  i,  e.,  whether  or  not 
tt  is  conclusive  as  to  the  reasonableness  of  the  amount  paid  out  by  the 
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executor  pursuant  to  its  terms.  It  is  not  clear  to  me  how  it  can  be 
that,  when  a  contract  to  pay  an  agreed  amount  for  services  to  be  ren- 
dered is  lawful  and  reasonable,  the  sum  thereafter  actually  paid  for 
the  rendering  of  the  services,  as  stipulated,  can  be  held  to  be  im- 
reasonable.  If  suit  were  brought  in  the  Supreme  Court  upon  such 
an  agreement,  once  the  agreement  and  the  rendition  of  the  services 
were  proved,  a  verdict  would  be  directed  against  the  executor.  Yet 
it  is  said  that  th^  surrogate  can  disregard  the  agreement  and  fix  the 
value  of  the  services.  Of  course,  it  will  be  said  that  this  is  because 
an  executor  contracts  as  an  individual  and  cannot  bind  the  estate. 
Austin  V.  Munro,  47  N.  Y.  360.  But  this -very  point  was  considered 
by  the  Court  of  Appeals  in  Lee  v.  Van  Voorhis,  supra,  and  the  court 
said : 

"Whilst  no  liability  may  be  created  a^inst  the  estate,  yet,  where  the 
prosecution  is  for  and  on  behalf  of  the  estate,  a  liabiUty  by  the  executor  or 
administrator  Individually  is  created,  and,  if  the  contract  is  fair  and  rea- 
sonable, such  executor  or  administrator  may  be  reimbursed  out  of  the  es- 
tate.   ♦    •    • 

"Here  we  have  an  express  provision  of  the  statute  authorizing  the  fix- 
ing of  the  compensation  of  attorneys  by  agreement  We  also  have  express 
provisions  giving  the  attorney  a  lien  upon  his  client's  came  of  action  to  the 
amount  of  the  compensation  so  agreed  upon. 

"It  is  contended  that  this  provision  did  not  operate  to  give  the  defendants 
a  lien  on  the  recovery,  for  the  reason  that  the  same  did  not  beloug  to  the 
plaintiff.  But  we  cannot  assent  to  this  interpretation  of  the  provision.  It 
would.  In  many  cases,  operate  to  deprive  the  attorney  of  any  compensa- 
tion whatever,  for  he  has  no  claim  against  the  estate,  and  the  administra- 
tor may  be  insolvent." 

It  is  urged  that  an  executor  can  protect  himself  by  stipulating  that 
he  shall  not  be  personally  liable  upon  such  a  contract,  in  which  case 
the  attorney  would  know  that  he  would  have  to  prove  the  reason- 
ableness of  his  fee,  no  matter  what  the  contract.  But  in  such  case 
the  contract  would  be  a  nullity,  practically  and  legally.  If  the  ex- 
ecutor cannot  bind  the  estate,  and  does  not  bind  himself,  there  would 
be  no  contract.  Neither  does  this  contention  seem  to  fit  in  with  the 
decision  in  Matter  of  Atterbury,  supra.  There  it  was  held  that  the 
attorney's  contract  with  the  executor  gave  him  a  lien  upon  the  cause 
of  action,  that  he  was  entitled  to  have  the  lien  fixed  in  the  usual 
way,  and  that  it  should  be  deducted  before  the  payment  of  the  judg- 
ment to  the  estate ;  also  that,  being  so  fixed  in  the  usual  way  in  the 
Supreme  Court,  the  surrogate,  in  passing  on  the  executor's  accounts, 
could  not  question  the  reasonableness  of  the  pavment.  True,  the 
contract  was  not  contingent,  and  the  lien  was  for  the  reasonable 
value  of  the  services.  But  if  the  contract  had  been  for  a  stipulated 
contingent  fee,  and  this  was  lawful  and  reasonable  when  made,  the 
contract  would  have  determined  the  amount  of  the  lien.  So  that 
while,  technically  speaking,  the  executor's  contract  is  personal,  it 
does  practically  bind  the  estate,  in  the  sense  that  it  governs  the 
amount  receivable  by  the  estate  out  of  the  proceeds  of  an  action 
prosecuted  in  its  behalf  by  an  attorney  employed  by  the  executor 
under  a  contract  which  is  lawful  when  made  and  provides  for  a  rea- 
sonable compensatiotu 
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What,  then,  it  may  be  inqmred,  was  the  power  of  the  Surrogate's 
Court  under  the  Code  section  as  it  read  at  the  time  in  question?  It 
could  inquire  into  any  chaise  of  fraud  or  coercion  or  unfairness 
practiced  by  any  officer  of  the  court  upon  its  wards,  and  nuUify  the 
wrong  by  refusing  to  sanction  any  payment  so  procured.  It  could 
disregard  a  contract  which  was  on  its  face  unconscionable,  or  which, 
in  view  of  the  circumstances  existing  when  made,  was  unreasonable. 
But,  when  none  of  these  facts  appeared,  it  had  no  power  to  treat  a 
lawful  and  reasonable  contract  as  so  much  waste  paper,  and  hold 
that,  in  the  light  of  after  events,  the  services  paid  for  were  not  worth 
the  sum  agreed  to  be  paid,  and  accordingly  fix  for  the  parties  the 
fee,  which  according  to  the  Judiciary  Law,  may  always  be  iixed  by 
agreement,  unless  restrained  by  law.  I  am  unable  to  reach  any  other 
conclusion,  in  view  of  the  decisions  of  our  highest  court  in  Lee  v. 
Van  Voorhis,  supra,  and  Matter  of  Atterbury,  supra. 

The  decree,  so  far  as  appealed  from  by  the  widow,  claiming  that 
she  is  entitled  to  the  whole  fund,  should  be  affirmed,  and,  in  so  far 
as  appealed  from  by  the  executor,  should  be  reverse^,  new  findings 
submitted,  and  a  decree  entered  thereon,  passing  the  account  as  filed, 
without  costs,  but  with  the  taxable  disbursements  to  be  paid  out  of 
the  entire  fund,  and  the  order  of  April  10,  1917,  should  be  af- 
firmed, without  costs. 


(187  App.  Div.  791) 

WILKENINPG  V.  MOORE. 

(Supreme  Court,  AppeUate  Division,  First  Department.    May  16,  1919.) 

Bbokkbs  €=s»86(4) — Compensation— EviriENCB—StTTFicmNCT. 

In  an  action  to  recover  a  stipulated  percentage  for  procuring  the 
execution  of  a  contract  between  a  moving  picture  actress  and  a  filu) 
producer,  evidence  held  not  to  sustain  a  finding  that  plaintiff  was  the 
sole  producing  cause  of  the  contract. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Cora  C.  Wilkening  against  Gladys  Mary  Moore,  also 
known  as  Mary  Pickford.  From  a  judgment  for  plaintiff,  and  a  de- 
nial of  a  new  trial,  defendant  appeals.    Reversed  and  remsmded. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

O'Brien,  Malevinsky  &  DriscoU,  of  New  York  City  (Francis  M. 
Scott,  of  New  York  City,  of  counsel),  for  appellant. 

Henry  C.  Quinby  and  Henry  Staton,  both  of  New  York  City  (George 
Edwin  Joseph,  of  New  York  City,  of  counsel),  for  respondent. 

MERRELL,  J.  The  plaintiflf  has  recovered  a  judgment  against  the 
defendant  for  $108,839.07.  The  plaintiff's  business,  as  she  testified 
upon  the  trial,  was  representing  authors  and  prominent  artists  of  repu- 
tation in  placing  their  works  and  photoplays  upon  the  dramatic  stage 
and  also  for  publication.  The  defendant  is  a  motion  picture  actress  of 
wide  repute.    The  plaintiff  testified  that  she  met.  the  defendant,  Gladys 

.^S9^r  ottmrjqaaw  j|e^  jatnt  t^jM  ^  &fiY"XUAiB£:a  In  All  KeyKNttintifirttd  Dlgeats  A  Indtttei 
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Mary  Moore,  popularly  known  by  her  maiden  name,  Mary  Pickf  ord, 
in  the  year  1914.  The  acquaintance  between  the  parties  commenced 
at  the  scenario  department  of  the  Famous  Players  Studio  on  West 
Twenty-Sixth  street  in  the  city  of  New  York.  In  the  summer  of  1914 
defendant  entered  into  an  arrangement  with  the  plaintiff,  whereby  the 
plaintiff  undertook  to  syndicate  certain  written  matter,  beii^  auto- 
biographical sketches  descriptive  of  the  life  history  of  the  defendant 
At  that  time  the  defendant  was  a  widely  known  and  perhaps  the  most 
popular  moving  picture  actress  with  which  the  public  was  acquainted. 
Some  discussion  was  had  relative  to  the  compensation  which  the  plain- 
tiff should  receive  for  her  services  in  procuring  an  advantageous  con- 
tract for  defendant's  life  history,  and,  according  to  the  testimony  of 
the  plaintiff,  it  was  agreed  that  the  latter  should  receive  for  her  serv- 
ices 10  per  cent,  of  whatever  defendant  derived  from  sudi  publication. 
Thet-eafter  the  plaintiff  procured  a  contract  in  behalf  of  the  defendant 
with  the  McClure  Syndicate  for  the  publication  of  defendant's  bio- 
graphical matter,  from  which  plaintiff  received  in  the  aggregate  $24,- 
043.30.  Subsequently  to  the  employment  of  plaintiff  by  defendant  to 
thus  commercialize  her  literary  work,  it  was  agreed  between  the  par- 
ties that,  instead  of  10  per  cent.,  the  plaintiff  should  receive  from  de- 
fendant a  commission  of  5  per  cent,  upon  whatever  defendant  should 
receive  from  such  publications.  It  was  conceded  upon  the  trial  that 
there  remained  due  plaintiff  from  defendant  upon  such  contract  a  bal- 
ance of  $839.07,  for  which  amount  defendant  conceded  plaintiff  was 
entitled  to  a  verdict  of  the  jury. 

Plaintiff  further  testified  that  in  December,  1915,  she  had  a  conver- 
sation with  Miss  Pickford,  the  defendant,  relative  to  a  contract  which 
the  latter  then  had  with  the  Famous  Players,  a  corporation  organized 
by  defendant  and  one  Adolph  Zukor  for  the  purpose  of  producing  mov- 
ing picture  films.  Under  the  contract  in  existence  between  defendant 
and  the  producing  company  at  that  time,  defendant  was  guaranteed 
$2,000  per  week  and  was  entitled  to  receive  one-half  of  the  net  income 
of  said  company.  The  plaintiff  testified  that  defendant  visited  her  at 
her  office  and  expressed  concern  as  to  defendant's  future  business  ar- 
rangements ;  that  defendant  claimed  that  her  mother,  who  had  thereto- 
fore advised  her,  was  in  ill  health,  and  that  she  feared  she  was  not 
well  enough  to  take  the  responsibility  of  looking  after  defendant's  af- 
fairs, and  that  Mr.  Zukor,  with  whom  she  was  associated,  had  made  a 
proposition  whereby  she  was. to  have  a  half  interest  in  a  new  company 
to  be  organized  similar  to  the  one  then  in  operation,  and  that  Zukor 
was  willing  to  increase  her  weekly  drawing  to  $4,000;  that  her  attor- 
neys advised  her  that  the  proposition  was  a  good  one,  but  that,  inas- 
much as  the  plaintiff  had  secured  so  profitable  a  contract  with  the  Mc- 
Clure Syndicate  for  the  publication  of  her  literary  work,  she  doubted 
whether  her  attorney  really  knew  her  value ;  and  that  it  was  rumored 
that  Charley  Chaplin,  a  prominent  moving  picture  artist,  was  about  to 
sign  a  contract  for  the  largest  sum  of  money  ever  paid  any  actor,  and 
that  she  (defendant)  could  not  see  why  Mr.  Chaplin  had  a  greater  value 
with  exhibitors  than  she  had.  Plaintiff  testified  that  defendant  wanted 
her  to  take  entire  charge  of  the  matter  of  advising  her  and  finding  her 
real  value,  and  that  defendant  then  asked  her  what  her  terms  v^uld 
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be  for  such  service;  that  plaintiff  replied  tliat  her  terms  would  be 
10  per  cent.,  to  which  defendant  agreed,  and  expressed  willingness  to 
pay  plaintiff  such  percentage  for  her  coming  business  arrangement 
upon  all  she  should  receive.  Plaintiff  testified  that  defendant  expressed 
a  preference  to  continue  business  relations  with  Mr.  Zukor,  as  she  felt 
he  had  handled  her  interests  to  her  advantage,  and  that,  if  he  could 
be  made  to  see  that  she  was  worth  a  larger  amount  of  money,  she 
would  prefer  remaining  with  him. 

According  to  plaintiff's  testimony,  some  discussion  was  had  between 
the  parties,  and  it  was  finally  agreed  that  plaintiff  should  undertake  to 
procure  for  defendant  the  desired  contract.  Plaintiff  testified  that 
negotiations  were  carried  on  by  her  with  several  prominent  producers 
of  moving  picture  films.  She  testified  that  first  she  was  instrumental 
in  procuring  a  contract  to  be  executed  between  the  defendant  and  one 
Hampton  whereby  defendant  was  guaranteed  a  drawing  account  of 
$7,000  per  week  for  a  number  of  years,  with  a  guaranty  to  the  defend- 
ant that  she  should  receive  at  least  $1,000,000  for  the  first  year.  The 
contract  with  Hampton,  however,  failed  to  materialize.  Negotiations 
were  had  with  anolJier  producer  of  moving  picture  films  whereby  it  is 
claimed  that  the  defendant  received  an  offer  of  $8,500  per  week.  Final- 
ly plaintiff  claims  to  have  been  instrumental  in  securing  for  defendant 
a  contract  with  the  same  corporation  with  which  she  was  then  engaged, 
and  which  was  represented  by  Zukor,  whereby  defendant  was  to  owA 
a  half  interest  in  the  business  and  was  guaranteed  for  a  period  of  two 
years,  or  104  weeks,  a  drawing  account  of  $10,000  per  week.  Such  a 
contract  was  in  fact  entered  into  by  defendant  with  said  producing 
company.  Plaintiff  testified  that  she  was  the  producing  cause  of  the 
contract  which  was  finally  executed  by  the  defendant  with  Zukor. 

Defendant  denies  that  plaintiff  was  such  producing  cause,  and  as- 
serts that  her  new  arrangement  with  Zukor  was  made  without  any  asr 
sistance  from  plaintiff,  and  that  the  latter  was  never  known  in  the 
transaction.  It  was  conceded  upon  the  trial  that  the  defendant  had  re- 
ceived from  Zukor  or  from  the  company  which  he  represented,  in  con- 
sideration of  her  services  pursuant  to  said  contract,  the  sum  of  $1,080,- 
000,  which  amount  was  paid  to  the  defendant  in  cash.  Plaintiff  claim- 
ed upon  the  trial  that  she  was  entitled,  under  her  alleged  contract  with 
the  defendant,  to  10  per  cent,  amounting  to  $108,000.  The  jury  ren- 
dered a  verdict  in  plaintiff's  favor  and  against  the  defendant  for  the 
amount  thus  claimed,  together  with  the  sum  of  $839.07  conceded  to 
be  plaintiff's  due  from  defendant  upon  the  McChire  contract.  Upon 
such  verdict  judgment  was  entered  in  plaintiff's  favor  and  against  the 
defendant  for  $108,974.12.  From  said  judgment,  and  from  the  order 
denying  defendant's  motion  for  a  new  trial  upon  the  usual  grounds, 
defendant  has  appealed  to  this  court. 

Upon  the  trial  the  defendant  testified  that  the  only  contract  that  she 
ever  entered  into  with  the  plaintiff  was  with  reference  to  the  publica- 
tion of  her  Hfe  history,  upon  which  contract  there  concededly  remained 
unpaid  said  sum  of  $839.07.  Defendant  denied  that  she  ever  made  any 
contract  with  the  plaintiff  whereby  the  latter  was  to  act  as  her  adviser 
and  personal  representative  with  reference  to  any  contract  with  mov^ 
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irig  picture  concerns.  Thus  there  was  presented  upon  the  trial  a  sharp 
question  of  fact,  and  we  are  called  upon  to  determine  wheAer  or  not 
the  verdict  of  the  jury  is  sustained  by  Ae  testimony. 

Upon  the  trial  the  learned  trial  court  instracted  the  jury  that  it  was 
incumbent  upon  the  plaintiff,  in  order  that  she  might  recover  for  her 
alleged  services,  not  only  to  show  that  the  defendant  had  entered  into 
the  contract  as  claimed  by  plaintiff,  but  that  the  plaintiff  was  the  sole 
and  only  producing  cause  of  the  Zukor  contract  To  such  instruction 
of  the  jury  plaintiff's  counsel  acquiesced.  The  issues  were  thus  nar- 
rowed down  to  the  determination  of  the  questions  as  to  whether  or  not 
the  parties  contracted  with  each  other  as  daimcd  by  the  plaintiff,  and 
as  to  whether,  under  the  alleged  contract,  the  plaintiff  was  the  sole 
producing  cause  of  the  contract  entered  into  between  the  defendant 
and  Zukor,  from  which  she  realized  $1,080,000.  Such  suhmissi<Hi  of 
the  issues  of  the  action  thus  became  the  law  of  the  case,  and  unless 
by  competent  testimony  upon  the  trial  tiie  plaintiff  has  established  a 
cause  of  action  against  the  defendant  the  verdict  of  the  jury  cannot 
stand. 

From  a  careful  reading  of  the  evidence  I  am  convinced  that  the  jury 
was  in  some  manner  misled  into  the  rendition  of  a  verdict  which  was 
clearly  against  the  weight  of  the  evidence,  and,  indeed,  unsupported  by 
credible  evidence.  At  the  time  plaintiff  alleges  the  defendant  agreed 
to  pay  her  10  per  cent,  of  all  she  should  receive  from  her  artistic  work, 
in  consideration  of  plaintiff's  taking  charge  of  her  business  affairs  and 
advising  her,  and,  as  plaintiff  claims,  "finding  her  real  value,"  defend- 
ant was  concededly  a  star  of  the  first  magnitude  in  the  moving  picture 
firmament.  She,  at  the  time,  was  enjoying  a  most  profitable  contract 
with  Zukor,  from  which  she  was  receiving  handsome  returns,  and  was 
offered  from  the  same  producer  to  share  equally  in  the  receipts  from 
his  business  and  a  guaranty  of  a  drawing  account  of  at  least  $4,000 
a  week,  and  yet,  if  the  plaintiff  is  to  be  believed,  she  was  willing  to 
contract  to  pay  plaintiff  one-tenth,  not  alone  of  any  sum  she  should 
be  able  to  procure  for  her  as  income  beyond  that  then  enjoyed,  but 
that  percentage  on  whatever  might  be  received  from  a  contract  which 
plaintiff  might  be  able  to  secure  for  her.  That  defendant  was  not 
driven  to  the  necessity  of  securing  the  services  of  plaintiff,  who  was 
apparently  a  novice  at  the  particular  work  which  she  claims  she  was 
to  undertake  for  the  defendant,  is  clearly  demonstrated  by  the  willing- 
ness of  those  prominently  engaged  in  the  production  of  moving  picture 
films  to  enter  into  contracts  with  the  defendant  whereby  they  were 
willing  to  guarantee  to  defendant  an  income  of  $1,000,000  or  over  a 
year.  Defendant  herself  was  apparently  a  business  woman  of  no  mean 
ability.  She  had  the  personal  attendance  and  counsel  at  all  times  of 
an  attorney,  a  business  manager,  and  her  mother,  who  was  apparently 
a  woman  of  sound  business  judgment  and  experience. 

Defendant  had  not  only  received  large  financial  returns  from  the 
production  of  moving  pictures,  but  had  been  engaged  in  scenario  writ- 
ing, had  sold  the  use  of  her  name  for  magazine  and  newspaper  articles, 
had  permitted  its  use  in  the  advertisement  of  toilet  preparations  and 
cosmetics,  and  in  other  ways  had  manifested  a  marked  degree  of  thrift 
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and  ability  to  accumulate  money.  It  taxes  one's  credulity  to  beKcve 
that  the  defendant,  circumstanced  as  she  was,  would  enter  into  a  verbal 
contract  with  a  comparative  stranger,  inexperienced  in  the  particular 
role  she  assumed,  whereby  she  was  to  pay  the  latter  one-tenth  of  her 
receipts  in  consideration  of  acting  as  her  business  adviser  and  in  "find- 
ing her  real  value."  It  is  claimed  by  plaintiff  that  the  alleged  conver- 
sation between  her  and  defendant  was  entirely  private.  It  seems  to 
me  most  improbable  that;  with  all  of  defendant's  apparent  thrift  and 
money-making  ability,  she  would  volimtarily  offer  to  turn  over  to  the 
plaintiff,  without  any  effort  on  the  latter's  part,  $400  per  week,  which 
would  be  the  amount  of  percentage  which  she  was  earning  at  the  time 
plaintiff  alleges  the  contract  was  made. 

Not  only  is  the  story  of  the  plaintiff  quite  improbable,  but  through- 
out her  examination  plaintiff's  testimony  was  of  a  character  to  raise 
doubt  as  to  its  truth.  Upon  cross-examination,  in  response  to  inquiries 
by  counsel  for  the  defendant,  plaintiff  denied  that  in  March,  1916,  sev- 
eral months  after  she  claims  she  had  entered  into  this  contract  with 
defendant,  she  had  verified  an  affidavit,  a  copy  of  which  was  submit- 
ted to  her  and  which  she  carefully  read  and  examined,  and  in  which 
she  had  stated  to  the  commissioner  of  deeds,  before  whom  she  verified 
said  affidavit,  that  she  had  a  contract  of  no  character  under  which  there 
was  any  money  due  her,  except  with  a  corporation  known  as  C  C. 
Wilkening  &  Co.,  Incorporated.  Indeed,  plaintiff  positively  denied 
that  she  had  ever  given  an  affidavit  to  said  commissioner  of  deeds,  and 
denied  absolutely  the  making  of  any  affidavit,  a  copy  of  which  was 
produced  to  her.  Subsequently  the  commissioner  of  deeds  was  called 
as  a  witness,  the  original  affidavit,  signed  and  verified  by  the  plaintiff, 
was  produced  and  introduced  in  evidence.  The  commissioner  of  deeds 
testified  as  to  the  circumstances  concerning  the  verification  of  such 
affidavit,  and  although  the  plaintiff  was  recalled  in  rebuttal,  she  did  not 
deny  such  testimony  or  in  any  way  expfeiri  the  same. 

Plaintiff  testified  that,  prior  to  the  making  of  the  contract  between 
defendant  and  Zukor,  she  had  on  at  least  four  occasions  conferred  with 
Zukor,  either  personally  or  by  telephone,  relative  to  a  contract  with 
the  defendant.  Zukor  testified  that  he  never  had  any  negotiations 
whatever  with  the  plaintiff  relative  to  his  entering  into  the  contract 
with  defendant.  Defendant,  her  mother,  and  business  manager  testified 
as  to  an  occasion  of  their  visiting  plaintiff's  office  in  March,  1916,  soon 
after  an  article  had  appeared  in  a  New  York  paper  to  the  effect  that 
plaintiff  was  acting  as  defendant's  representative,  and  all  three  testi- 
fied that,  when  plaintiff  was  told  of  such  publication,  she  became  much 
excited  and  disclaimed  any  responsibility  whatever  therefor,  and  prom- 
ised to  take  up  the  matter  with^  the  newspapers  and  have  the  same  re- 
futed. Thereupon  plaintiff,  the  defendant,  her  mother,  and  her  busi- 
ness manager,  according  to  their  testimony,  went  into  an  adjoining  of- 
fice, occupied  by  a  brother  of  the  plaintiff,  and  plaintiff  there,  in  the 
presence  of  her  brother,  promised  that  the  publication  should  be  de- 
nied. Plaintiff  does  not  deny  the  testimony  of  defendant,  her  mother, 
and  business  manager  as  to  such  occurrence,  nor  was  her  brother  pro- 
duced upon  the  trial  to  deny  the  same  or  his  absence  in  any  manner 
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accounted  for.  In  view  of  such  circumstances,  and  the  apparent  un- 
reliability of  plaintiff's  testimony,  it  seems  to  me  that  the  verdict  of  the 
jury  was  clearly  against  the  weight  of  the  evidence. 

Taking  plaintiff's  testimony  in  its  most  favorable  aspect^  I  do  not 
think  that  the  jury  were  justified  in  finding,  under  the  instructions  of 
the  court,  that  the  plaintiff  was  the  sole  producing  cause  of  the  con- 
tract in  question.  Zukor  denies  that  the  plaintiff  had  any  connection 
whatever  with  the  contract,  and  denies  that  plaintiff  ever  communicat- 
ed with  him  in  respect  to  a  contract  with  defendant,  or  as  to  any  of  his 
relations  with  said  defendant  Defendant  denies  that  plaintiff  in  any 
wise  was  instrumental  in  bringing  Zukor  and  herself  together.  The 
undisputed  fact  appears  that  defendant  was  already  engaged  with 
Zukor,  and  was  anxious  to  continue  business  relations  with  him.  The 
very  most  that  plaintiff  could  claim  under  her  own  testimony  is  that 
by  reason  of  her  activities  in  discovering  other  producers,  who  were 
willing  to  contract  with  the  defendant  upon  more  favorable  terms  than 
those  which  she  was  then  enjoying,  Zukor  was  induced  to  enter  into 
the  profitable  contract  which  defendant  finally  obtained.  This  falls  far 
short  of  establishing  that  plaintiff  was  the  sole  producing  cause  of  the 
contract  in  question.  Indeed,  upon  a  careful  consideration  of  the 
whole  evidence,  we  are  convinced  that  defendant's  contract  with  Zukor 
was  obtained  witliout  the  assistance  or  procurement  in  any  degree  of 
the  plaintiff  herein,  and  that  said  plaintiff  failed  to  present  upon  the 
trial  evidence  of  sufficient  probative  value  to  justify  tlie  verdict  ren- 
dered. 

I  am  therefore  of  the  opinion  that  not  only  was  the  verdict  of  the 
jury  clearly  against  the  weight  of  the  evidence,  but  that  under  the  law 
of  the  case  as  established  by  the  presiding  judge,  the  evidence  fails  to 
show  that  the  plaintiff  was  tiie  sole  producing  cause  of  defendant's  conr 
tract. 

The  judgment  and.  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event  Or- 
der filed.    All  concur. 
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MUTCAIi  THBS3AI)  OO.  t.  ORIENTAL  TEXTILBS,  Inc^  et  al, 

(Supreme  Court,  Appellate  Dirlalon,  First  Department    May  16,  1919.) 

1.  Courts  «=»99(1)— Law  of  the  Case. 

Judgment  of  Appellate  IMvlslon,  setting  aside  a  chattel  mortgage 
and  adjudging  that  defendant  deliver  mortgaged  property  to  plaintiff, 
or  in  the  alternative  pay  the  value  thereof,  cannot  he  reviewed  by  a  Jus- 
tice at  Special  Term  on  a  motion  to  puniab  defendant  for  contempt  for 
disobedience. 

2.  Courts  ^=>99(1>— Law  of  the  Case. 

It  appearing  that  a  Judgment  of  the  Appellate  Division  required  an  act 
to  be  performed  by  defendant,  which  upon  due  proof  of  service  and  de- 
mand for  compliance  he  has  failed  and  refused  to  obey,  order  punish- 
ing for  contempt  siboiUd  hare  been  granted  by  Judge  at  Special  Term. 

Appeal  from  Special  Term,  New  York  County.       .        '       • 

Action  by  the  Mutual  Thread  Company  against  the  Orie;ital  Tex- 
tiles, Incorporated,  and  Morris  Dubroff.  From  an  order  denying 
motion  to  punish  the  defendant'  last-named  for  contempt  of  court, 
plaintiff  appeals.     Reversed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Prince  &  Nathan,  of.  New  York  City  (Sidney  J.  I/>eb,  of  New  York 
City,  of  counsel),  for  appellant.  * 

PAPE,  J.  The  plaihtijQf  brought  an  action  to  set  aside  and  de- 
clare void  a  certain  chattel  mortgage  made  by  the  corporation  de- 
fendant to  the  individual  defendant,  and  such  proceedings  were  there- 
in had  that  the  issues  of  said  action  were  tried  and  the  decree  en- 
tered setting  aside  the  said  chattel  mortgage  and  adjudging  the  sale 
and  disposition  of  the  same  to  be  void  as  against  the  plaintiff,  and 
adjudging  that  Morris  A.  Dubroff  deliver  such  of  the  eoods  and 
chattels  received  by  him  as  remain  in  his  possession  unto  the  plaintiff 
up  to  the  amount  of  his  judgment,  to  wit,  the  sum  of  $510.62,  with 
interest,  together  with  costs  amounting  in  all  to  $690.78,  or,  if  he  be 
unable  to  do  so,  then  to  pay  the  value  of  all  said  property  or  the 
proceeds  or  any  part  thereof  heretofore  sold  or  disposed  of  unto  the 
plaintiff  up  to  the  said  aggregate  sum.  Proof  is  made  of  service  of 
the  certified  copy  of  the  decree  upon  the  individual  defendant  with 
due  demand  for  the  delivery  of  said  articles,  or,  in  the  alternative, 
to  pay  the  value  of  said  property  or  the  proceeds  thereof  up  to  the 
said  sum,  and  that  the  said  Dubroff  has  refused  and  wholly  failed 
to  comply  with  the  said  decree. 

[1]  There  were  no  papers  submitted  in  opposition  to  the  motion. 
The  learned  justice  at  Special  Term  denied  the  motion,  on  the  ground 
that  he  thought  that  it  must  be  held  that  the  foreclosure  of  the  chattel 
mortgage  occurred  prior  to  the  commencement  of  the  action.  Where 
he  obtained  this  information  is  not  disclosed  by  the  papers  on  appeal, 
and  in  any  event  that  matter  was  not  open  for  consideration  before  him. 
If  that  fact  appeared  uppn  the  trial  of  the  action  and  the  judgment 
for  that  reason  was  erroneous,  an  appeal  should  have  been  taken.     The 
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judgment  cannot  be  reviewed  by  a  justice  at  Special  Term,  nor  can 
the  sufficiency  of  the  judgment  in  that  regard  be  inquired  into  upon 
a  motion  to  punish  for  contempt  for  disobedience, 

[2]  It  appearing  that  a  judgment  of  this  court  required  an  act 
to  be  performed  by  the  defendant  which  upon  due  proof  of  service 
and  demand  for  compliance  the  defendant  had  failed  to  refuse  to 
obey,  the  order  should  have  been  granted. 

The  order  is  reversed,  with  $10  costs  and-  disbursements,  and  the 
motion  granted,  with  $10  costs.     Settle  order  on  notice.    All  concur. 


(188  App.  Dly,  908) 

MUSGRAVB  V.  MUSGBAVE  et  al.  (two  caaee). 

(Supreme  Court,  AppeEat»  Diylsioo,  First  JDepartihent    May  28,  1910.> 

Judgment  ^=>171-^0i*ening  DEFAtrfr-CoNDiTiONS— Limitationb. 

If  tbe  granting  of  a  motion  to  open  a  default-  and  allow  plaintiff  to 
serve  a  complaint  would  operate  to. allow  plaintiff  to  recover  upon  a 
cause  of  action  which  is  outlawed,  the  motion  should  be  granted  only  on 
condition  that  plaintiff  stipulate  that  defendant  may  plead  limitations 
which  would  be  at)plicable  if  the  action  were  commenced  on  date  of 
opening  of  default. 

Appeals  from  Special  Term,  New  York  County. 

Two  actions  by  Ellen  I.  Musgrave,  as  administratrix,  etc.*  against 
Christopher  J.  Musgrave,  individually  and  as  administrator,  etc.,  and 
Mary  Musgrave,  individually  and  as  administratrix,  etc.,  impleaded, 
etc.  From  orders  opening  plaintiff's  default  and  allowing  plaintiff  to 
serve  a  complaint,  defendants  appeal.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING.  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

John  E.  O'Brien,  of  New  York  City,  for  appellants. 
Roderic  Wellman,  of  New  York  City  (Frederic  C.  Scofield  and  Fran- 
cis A.  McGurk,  both  of  New  York  City,  on  the  brief),  for  respondent. 

PER  CURIAM.  One  of  the  objections  urged  by  the  defendants  to 
the  granting  of  those  motions  is  that  the  orders  would  operate  to  al- 
low the  plaintiff  to  recover  upon  a  cause  of  action  which  was  out- 
lawed at  the  time  that  the  orders  to  open  the  defaults  were  made. 
Without  passing  in  any  way  upon  the  sufficiency  of  any  defense  that 
might  be  urged  under  a  statute  of  limitations,  we  are  of  opinion  that 
the  orders  should  be  modified  to  provide  for  the  opening  of  the  de- 
fault, in  addition  to  the  terms  therein  stated,  upon  condition  that  the 
plaintiff  stipulate  that  the  defendants  may  plead  any  statute  of  limita- 
tions which  would  be  applicable  if  the  action  were  commenced  at  the 
time  upon  which  the  orders  were  entered  upon  said  default,  with  like 
force  and  effect  as  if  the  actions  were  commenced  upon  said  date. 

Orders  modified,  as  stated  in  opinion,  and,  as  modified,,  affirmed, 
without  costs.    Orders  filed. 
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KUNDEB  Y.  PURCHASE  HOLDING  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  16,  1919.) 

liANDLOBD  AND  TENANT  ^=»164(4)— PUBUO  HaLLS— DUTT  TO  LlGHT. 

As  Tenement  Hoube  Act,  {  76«  docs  not  require  a  landlord  to.  light 
hallways  on  the  fourth  floor  after  10  o'clock  p.  m.,  and  as  there  is  no 
common-law  duty  as  to  lighting  halls,  the  landlord  is  not  liable  for  injury 
to  an  occupant  from  want  of  light  at  7  a.  m. 

Appeal  from  Trial  term,  New  York  County. 

Action  hy  Sarah  Kunder  against  the  Purchase  Holding  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING; 
PAGE,  and  MERRELL,  JJ. 

Walter  G.  Evans,  of  New  York  City  (G.  Everett  Hunt,  of  New 
York  City,  of  counsel),  for  appellant. 

Morris  Streusand^  of  New  York  City  (George  M,  Curtis>  Jr.,  of 
New  York  City,  of  counsel,  and  Leonard  F.  Fish,  of  New  York  City, 
on  the  brief),  for  respondent. 

PAGE,  J.  The  action  was  brought  to  recover  damages  for  injuries 
sustained  throu^  the  alleged  negligence  of  the  defendant  The  plain- 
tiff resided  with  her  sister  in  the  premises  owned  by  the  defendant. 
She  resided  on  the  fifth  floor  of  an  apartment  bouse.  On  the  morn- 
ing of  the  31st  day  of  January,  1917,  at  about  7  a.  m.  the  plaintifl 
was  descending  the  stairway.  This  stairway  consisted  of  two  sections : 
First,  seven  steps  to  a,  landing,  and  then  a  turn  to  the  right,  and 
one  step  to  another  landing,  then  down  the  second  section  of  the  stair- 
way, another  seven  steps,  to  the  floor  below;  the  second  section  of 
the  stairway  running  in  the  opposite  direction  to  the  first.  It  is 
conceded  that  the  plaintiff  fell  while  proceeding  from  the  top  to  the 
fourth  floor,  when  about  to  descend  the  second  section  of  the  stair- 
way. 

The  sole  claim  of  negligence  is  the  failure  on  the  part  of  the  de- 
fendant to  properly  hghr  the  stairway.  The  leiirncd  trial  justice, 
charging  the  jury,  stated  that  it  was  conceded  that : 

**Tbere  was  no  defect  in  the  structural  make-up  of  those  stairs.  There 
was  no  accumulation  on  which  one  could  faU  or  slip  or  trip,  so  far  as  the 
evidence  In  this  case  shows,  and  no  obstmction.  The  only  ground  for  lia- 
bility is  that  it  was  claimed  that  the  stairs  were  so  dark  that  one  could  not 
safely  go  down."  ' 

And  he  submitted  the  question  to  the  jury  as  to  wjiejther,  under  the 
evidence,  the  stairways  were  dark.  The  defendant's  attorrtey  requested 
the  court  to  charge  that  there  was  no  duty  on  the  part  of  the  de- 
fendant to  have  alight  on  the  fourth  floor;  that  is,  the  floor  to  which 
she  was  going  at  the  time  of  the  accident,  to  which  the  court  replied, 
"Well,  it  was-  its  duty  to  light  that  stairway,  and  I.  am  going  to  leave 
it  right  there,"  to  which  the  defendant  excepted. 
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The  defendant's  attorney  then  made  this  request : 

"I  ask  3'our  honor  to  charge  the  Jury  that  the  statute  provides  that  lights 
Bhall  be  on  the  ground  floor  and  the  third  floor  and  the  fifth  floor»  and  that 
there  is  no  duty  on  the  part  of  the  defendant  to  have  lights  on  the  other  two 
floors. 

*'The  Court:  Well  I  wtil  not  charge  that  in  that  lajoguage." 

Section  76  of  the  Tenement  House  Act  (Consol.  Laws,  c.  61)  pro- 
vides : 

^'Public  halls. — In  every  tenement  house  a  proper  Hght  shall  he  kept  burn- 
ing by  the  owner  in  the  public  hallways,  near  tho  stairs,  upon  the  entrance 
floor,  and  upon  the  second  floor,  above  the  entrance  floor  of  said  house,  every 
night  from  sunset  to  sunrise  throughout  the  year,  and  upon  all  other  floors  of 
the  said  house  from  sunset  until  10  o'clock  in  the  evening.  This  section  shall 
also  apply  to  cities  of  the  second  class.*' 

From  the  foregoing  section  of  the  Tenement  House  Act  it  very 
clearly  appears  that  there  was  no  duty  under  the  statute  upon  the 
defendant  to  have  a  light  upon  this  fourth  floor  at  or  about  7  o'clock 
in  the  morning.  There  is  no  common-law  duty  on  the  landlord  to 
have  any  lights  in  the  public  halls.  That  this  charge  was  highly 
prejudicial  is  very  evident,  because  the  judge  practically  charged  the 
jury  that  it  was  the  duty  of  the  landlord  to  light  the  particular  stair- 
way upon  which  the  plaintiff  fell.    This  necessitates  a  new  trial. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event  Order  filed. 
All  concur. 


(1?8  App.  Div.  97) 

JOSEPHI  v.  CRESTON  OO. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department    May  16»  1919.) 

1.  PBINCIPAL  and    StTRETY   ^=»59 — CONTRACTS  OF  SUEETYSHIP— CONSTKUCTION. 

A  contract  of  suretyship  must  be  strictly  construed. 

2.  Pbincipal  and  Surety  <©s»5»— Intent  of  Parties. 

The  intent  of  the  parties  to  a  contract  of  suretyship  must  be  gathered 
from  the  language  used. 

3.  Pbincipai,  and    Surbtt    «=»6^— Liabiutt    or   Subbxx— Contract    Con- 

strued. 

Under  a  receipt  attached  to  a  five-year  lease  to  the  effect  that  $2,000 
was  deposited  by  plaintiff,  not  the  tenant,  **a8  a  deposit  for  security 
for  the  payment  of  the  rent  for  the  demised  premises  In  the  annexed 
Ipase  which  will  accrue  for  the  last  year  of  the  demised  term/'  the  plain- 
tiff could  recover  the  deposit,  where  the  lease  wa&  ttermlitated  in  tlie 
first  year  of  the  term  by  dispossess  proceedings  by  reasoxk  of  noapayment 
of  rent. 

Clarke,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Robert  Jo^epht  against  the  Creston  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.^    Reversed,  with  directions. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

r  oilier  casee  see  «aae  topic  A  KBT-NUMBOR  In  »U  Key-Numbered  Dloeete  ^  Iinlexet 
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Benjamin  F.  Krtift,  of  New  York  City,  for  appdlant. 
Guggenheimer,  Untermyer  &  Marshall,  of  New  York  City  (Laurence 
A.  Steinhardt,  of  New  York  City,  of  counsel),  for  rcdpondent. 

PAGE,  J.  The  defendant,  as  landkwrd,  entered  into  a  written  lease 
with  the  Blue  Goose  Operating  Company,  as  tenant,  whereby  certain 
premises  therein '  described  were  leased  for  a  term  of  five  years  from 
October  1,  1917,  to  be  used  as  a  roadhouse  and  inn  at  the  annual  rental 
of  $5,000,  payable  in  equal  monthly  instalhnents  of  $458.33.  Attached 
to  the  lease  was  the  following: 

••The  Creeton  Company,  a  domestic  corporat!<m,  having  Its  principal  oflBce 
and  place  of  business  at  No.  1906  Valentine  Avenue,  in  the  borough  of  the 
Bronx,  city  of  New  York,  hereby  acknowledges  the  receipt  from  Robert  Jos- 
ephl  of  the  sum  of  two  thousand  ($2,000)  dollars,  which  said  sura  is  so  re- 
ceived as  a  deposit  as  security  for  the  payment  of  the  rent  for  the  demised 
premises  In  the  annexed  lease  which  will  accrue  for  the  last  year  of  the 
demised  term.  This  deposit  to  bear  interest  at  the  rate  of  four  and  one- 
half  per  cent.  (4%%)  per  annum  and  to  be  paid  to  sold  Joseph!  semiannually. 
If  the  corporation  to  be  organized  and  which  is  to  be  the  tenant  mentioned  In 
said  lease  shall  be  unable  to  secure  a  liquor  tax  certificate  authorizing  It 
to  traffic  in  liquor  upon  the  demised  premises,  whether  such  liquor  tax 
certificate  be  secured  by  the  transfer  of  a  certificate  already  issued  or  by  the 
Issoance  of  a  new  certificate  from  the  state  commissioner  of  excise,  and  if  the 
corporation  to  be  organized  Is  unable  to  secure  permission  to  sell  Uquor  and 
spirituous  wines  upon  the  premises  as  a  hotel,  then  the  money  so  deposited 
with  the  Creston  Company  shall  be  returned  to  Josephl  forthwith. 

••In  witness  whereof,  the  Creston  Company  has  caused  these  presents  to  be 
signed  by  its  president  and  Its  cori)orate  seal  to  be  hereunto  affixed  this  14th 
day  of  September,  1917.  Creston  Company, 

'•By  O.  Adelbert  B^ker,  President. 
"Robert.  Josephl." 

The  Blue  Goose  Operating  Company  paid  $200  on  account  of  the 
November,  1917,  rent  and  failed  to  pay  the  balance  of  that  month's 
rent  and  rent  for  the  months  of  December,  1917,  January,  February, 
and  March,  1918,  and  was  dispossessed  for  nonpayment  of  rent  on 
March  20,  1918;  the  amount  of  rent  due  being  $2,091.65.  The  plain- 
tiff brought  this  action  to  recover  the  $2,000  deposited  by  him  as  se- 
curity. 

The  facts  were  admitted,-  and  the  controversy  turned  on  the  construc- 
tion of  the  words  in  the  receipt  which  stated  that  the  $2,000  was  de- 
posited— 

'•as  a  deposit  for  security  for  the  payment  of  the  rent  for  the  demised  prem- 
ises in  the  ahnexed  lease  which  will  accrue  for  the  last  year  of  the  demised 
terra.** 

The  learned  trial  justice  stated  in  his  opinion : 

"The  demised  term  was  five  years  as  written  in  the  lease,  and  If  nothing 
else  were  to  be  considered  I  should  be  Inclined  to  hold  that  the  last  year 
would  be  the  fifth  year.  On  that  view,  plaintiff  would  be  entitled  to  ns- 
oover  the  whole  of  the  deposit,  for  the  fifth  year  has  not  arrived." 

But  he  said :  , 

••Looking  beyond  the  few  words  quoted  from  the  receipt  for  the  deposit, 
I  do  not  think  th€^  plaintiff  Is  entitled  to  Judgment    The  purpose  of  the  de- 
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posit  must  be  considered*  and  the  real  Instead  of  the  apparent  demised 
term." 

And  he  held  that,  as  the  term  of  the  lease  is  subject  to  curtailment 
by  dispossess  proceedings,  that  must  have  been  in  contemplation  of  the 
parties,  from  the  fact  that  it  was  a  statutory  proceeding  which  is  fre- 
quently invoked,  and  when  the  lease  was  tenninated  in  the  first  year 
of  the  term  that  became  the  last  year  of  the  demised  term.  The  diffi- 
culty with  this  argument,  it  seems  to  me,  is  that,  had  it  been  the  in- 
tention of  both  parties  to  the  lease  that  this  deposit  was  to  be  applied 
to  any  arrears  of  rent  at  any  time  during  the  lease,  it  was  entirely  com- 
petent for  the  defendant  to  have  expressed  that  intention  by  apt  lan- 
guage. 

[1,2]  The  plaintiff  was  not  the  tenant,  but  a  third  person,  and  there- 
fore he  is  a  surety.  It  js  well  settled  that  a  contract  of  suretyship 
must  be  strictly  construed,  artd  certainly  the  plain  meaning  of  the  lan- 
guage used  would  limit  the  guaranty  of  the  surety  to  the  rent  accruing 
in  the  fifth  or  last  year  of  the  demised  term.  It  was  not  claimed  that 
there  was  any  ambiguity.  The  learned  trial  justice  erroneously  "look- 
ed beyond"  the  language  of  the  receipt.  There  was  no  evidence  tend- 
ing to  show  that  the  parties  had  any  other  or  different  intention  than 
was  to  be  gathered  from  the  language  used  in  the  receipt.  The  intent 
of  the  parties  must  be  gathered  from  the  language  used. 

[3]  I  am  of  opinion  that  the  $2,000  was  deposited  as  security  for 
rent  accruing  in  the  fifth  year  of  the  lease,  which  was  the  last  year  of 
the  demised  term,  and  that  it  cannot  be  applied  in  payment  of  rent  ac- 
cruing in  the  first  year  of  the  lease.  It  may  well  be  that  the  surety  was 
willing  to  assume  the  liability  for  rent  after  the  business  had  become 
established,  when  he  would  not  be  willing  to  guarantee  a  new  and  un- 
tried enterprise. 

Therefore  the  judgment  should  be  reversed,  and  the  findings  incon- 
sistent herewith  reversed,  with  costs  to  appellant,  and  judgment  grant- 
ed for  the  plaintiff  for  the  relief  demanded  in  the  complaint,  with  costs. 
Settle,  order  on  notice. 

LAUGHLIN,  DOWLING,  and  MERRELL,  JJ.,  concur. 
CLARKE,  P.  J.,  dissents. 
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a06  Misc.  K<ID.  521) 

^UNINO  V.  PAKODI  OIGAB  OOI.  Inc. 

(Supreme  Coturt,  Special  Term,  New  York  County.    March,  1919.) 

1.  Afpeai,  and  Ebbob  ^=»1202 — Rbvebsai/— EsiNerrATEMENT  OF  Vbbdictv-Pow- 
KB  TO  Gbant  New  TbIae,  . 

Where  Appellate  Division  reversed  an  order  setting  aside  a  verdict 
of  ^500  in  plalntifTs  favor,  and  restored  the  verdict,  on  the  ground  that 
the  Jury  haA  reduced  plaintiff's  right  to  recover  $1,000.  which  right  wafe 
not  disputed,  l^  awarding  defendant  $500  on  its  counteifclfiim,  the  Spe- 
cial Term  was  without  power  to  bear;  motion  for  new  trial,  based  on  affi- 
davits of  five  of  the  Jury  that  the  counterclaim  was  not  considered,  but 
application  should  have  beeti  made  to  the  Appellate  Divialon  for  re- 
argument. 

2.  NbW  tBIAL  €a»143^H-A9FIDAVTrB  OP  JtJBOB»— BXELARATION  OV  VXBDICT.  1 

.  Affidavits  of  five  of  the  Jury,  showing  tl^at  a  verdipt  for  plaiiitifl  waa  a 
compromise,  and  that  defendant's  counterclaim  was  not  considered,  made 
*  after  the  Jury  had  been  discharged,  are  admissible  on  motion  for  new 
trial;   the  affidavits  not  assailing  the  verdict,  but  seeking  to  explain  it. 

Action  by  Frederico  Zunino  against  the  Parodi  Cigar  Company, 
Incorporated.  Judgment  for  pJaiutiflE  reversed  by  the  Appellate  Divi- 
sion, and  plaintiff  moves  for  a  new  trial 

Order  affinned App.  Div. ,  176  N.  V.  Supp.  927. 

Samuel  F.  Frank,  of  New  York  City,  "for  plaintiff. 

John  B.  Doyle,  of  New  York  City,  for  defendant. 

HOTCHKISS,  T.  Plaintiff's  complaint  scft  forth  two  causes  of 
action — (1)  for  $1,000  for  moneys  due  arid  payable;  (2)  damages  for 
unlawful  discharge.  Defendant's  answer  put  in  issue  both  causes  of 
action  and  counterclaimed  for  damages  suffered  by  reason  of  plain- 
tiff's improper  performance  of  his  contract  to  serve.  On  the  trial 
there  seems  to  have  been  no  serious  dispute  as  to  plaintiff's  right 
to  recover  the  $1,000  already  earned.  Townsley  v.  Niagara  Life  Ins. 
Co.,  218  N.  Y..228,  233,  112  N.  E.  924. 

Plaintiff  had  a  verdict  fbr  $500,  which,  on  plaintiff's  motion,  was 
immediately  set  aside  by  the  trial  justice.  On  appeal  the  Appellate 
Division  reversed  the  order  and  restored  the  verdict  n86  App.  Div. 
506,  174  N.  Y.  Supp.  524),  apparently  on  the  grouna  that  the  jury 
undoubtedly  had  reduced  to  $500  the  plaintiff's  apparent  right  to  re- 
cover the  $1,000' by  awarding  defendant  the  other  $500  on  accoimt  of 
its  counterclaim.  Plaintiff  now  moves  before  me  at  Special  Term  for 
a  new  trial.  On  this  motion  he  produces  the  affidavits  of  five  of  the 
jury,  showing  that  the  defendant's  counterclaim '  was  not  considered, 
and  that  the  verdict  for  $500  was  a  compromise  among  the  jurors, 
all  of  whom  were  for  the  plaintiff,  but  in  sums  from  6  cents  upwards. 
By  an  appropriate  affidavit  the  absence  of  affidavits  on  the  part  of  the 
remaining  seven  jurors  is  accounted  for. 

I  am  satisfied  the  plaintiff  has  the  right  to  read  the  affidavits  of 
the  jurors  for  the  purpose  above  indicated,  and  that  these  affidavits 
do  not  infringe  upon  the  rule  which  prohibits  the  use  of  such  affi- 
davits to  impeach  the  verdict  or  to  show  that  it  was  the  result  of 
mistake.     The  affidavits  here  offered  do  not  assail  the  verdict  in  any 
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way ;  they  explain  it  and  render  clear  what  would  otherwise  be  doubt- 
ful. This  is  well  Within  the  exceptions  to  the  general  rule.  Webber 
V.  Reynolds,  32  App.  Div.  248,  5?  N.  Y.  Supp.  1007;  Dalrymple  v. 
Williams,  63  N.  Y.  361,  20  Am.  Rep.  544. 

"It  Is  held  in  Massachusetts  that,  when  the  jury  have  returned  Ivto  court 
with  their  verdict  befbre  they  are  discharged,  and  while  yet  they  are  a  jury, 
It  is  competent  for  the  court 'to  Interrogate  them  as  to  the  grounds  of  their 
finding,  if  there  is  more  than  one  di^stluct  ground  upon  which  a  verdict  might 
be  given."    2  Thomp.  Trials,  §  2621. 

This  rule  was  adopted  in  the  United  States  Circuit  Court  of  Massa- 
chusetts by  Curtis,  J,,  in  Biggs  v.  Barry,  Fed.  Cas.  No.  1,402. 

[1,  2]  If  the  court  may  thus  interrogate  a  jury  for  the  purpose  of 
discovering  the  grounds  of-  its  verdict,  I  cannot  see  why  it  is  not 
proper  to  receive  from  the  jury  affidavits  for  the  same  ptirpose  after 
their  discharge.  Of  course  the  power  of  a  judge  to  interrogate  the 
Jury  does  not  continue  after  they  have  been  discharged,  and  there- 
fore the  limitation  placed  upon  the  court  under  the  Massachusetts 
rule  is  a  necessary  one.  But  if  the  occasion  for  examining  the  grounds 
of  'the  verdict  does  not  arise  until  after  the  jury  has  been  discharged, 
I  can  see  no  reason  why  they  should  not  make  affidavit  of  the  facts. 
If  I  had  the  power,  I  would  set  this  verdict  aside;-  but  I  think  plain- 
tiff is  wrong  in  his  practic'fe.  He  made  his  motion  for  a  new  trial 
before  the  trial  justice.  Doubtless  the  groimd  of  his  motion  was  in- 
sufficiency of  damages.  The  order  of  the  trial  justice  has  been  re- 
versed, but  the  reversal  does  not  invest  me  with  power  to  hear  a 
renewal  of  the  motion.  The  plaintiflE  should  apply  to  the  Appellate 
Division  for  rearguraent 

Motion  denied,  without  costs. 


MUTUAL  FILM  COEPORATION  v.  DAVIS. 
(Supreme  Court,  Special  Term,  Oattaraugut  County.    May  14,  ldl9.) 

1.  Execution    ^=»387 — ^Thi»d   Party   ExAmNATioN — Essentials   of   Affi- 

davit. 

An  affidavit  for  tlie  granting  of  a  third  party  order  In  supplementary 
proceedings  must  recite  the  residence  of  tbe  ju^guieiit  debtor. 

2.  KxccvTion^  ^sftSTO-^-^SuiPPLBifBNTABT  PfeoesBDiNGe — Right  to  TsneD  Party 

EXAMI97ATION. 

\\Tiere  a  judgment  creditor  has  brought  an  action  ;to  set  aside  the 
transfer  of  property  by  a  judgment  debtor  to  a  third  person,  be  Is  not 
entitled  to  an  order  for  the  examination  of  such  third  person  In  sup- 
plementary proceedings. 

Action  between  the  Mutual  Film  Corporation  apd  John  F.  Davis. 
On  motion  to  vacate  order  for  examination  of  Ida  Davis  in  proceed- 
ings supplementary  to  execution.    Order  vacated. 

Lynn  R.  Van  Vlack,  of  Jamestown;  for  the  motion. 
Darwin  W.  Phelps,  opposed! 
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COLE,  J.  [1,2]  The  order  should  be  vacated.  The  affidavit  on 
which  the  order  was  granted  fails  to  state  that  the  judgment  debtor 
was  a  resident  of  Cattaraugus  county,  or  to  state  his  residence.  This 
is  essential.  Hendry  v.  Matthews,  32  A|)p.  EHv.  22,  52  N.  Y.  Supp.  309 ; 
Lawyers'  Co.  v.  Stanton,  84  N.  Y.  Supp.  468.  It  also  appears  from 
the  moving  papers  that  an  action  is  pending  to  set  aside  transfers  of 
property  sought  to  be  reached  in  this  proceeding.  For  that  reason, 
also,  the  order  should  be  vacated.  Lowther  v.  Lowther,  110  App. 
Div.  122,  97  N.  Y,  Supp.  5 ;  First  National  Bank  y,  Gow,  139  App. 
Div.  580,  124  N.  Y.  Supp.  449. 

Order  vacated,  with  $10  costs  of  motion. 


(187  App.  Div.  604) 

PEOPLE  ex  rel.  OHILDS  v.  KNOTT,  Sheriff,  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    April  17,  1919.) 

1.  OORSFnPACT  «C»43<11) — IlfDICTMEKT—VlOLATIOW   OF  EUXITION   liAW. 

An  indictment  charging  that  defendants  eonsplred  to  induce  the  treas- 
nrer  of  a  political  committee  to  refuse  to  file  the  detailed  expense  state- 
ment required  by  Election  Lew,  {  646,  and  that  the  treasurer  filed  u 
statement  showing  in  one  item  the  expenditure  of  $11,900  for  rental  of 
halls,  salaries,  and  esxpenses  of  speakers,  auto  hire,  etc.,  whereas,  ine 
whole  amount  had  been  paid  to  two  speakers  for  their  services,  alleged 
a  violation  of  the  statute,  not  a  compliance  therewith  as  the  result  of  the 
conspiracy,  and  was  sufficient. 

2,  CONSPniACT   €S»34— **OBSTBUCtIN0   Admini0i«ati6n   oif   Ljlw.*' 

Within  Penal  Law,  §  580,  which,  after  defining  conspiracy  to  commit 
a  crime  in  subdivision  1,  by  subdivision  6  made  it  a  misdemeanor  to 
conspire  to  commit  acts  for  the  perversion  or  obstruction  of  justice,  or  of 
the  due  administration  of  the  laws,  the  obstruction  of  the  administration 
of  the  laws  means  the  prevention  of  the  performance  of  duties  enjoined 
by  law,  so  that  a  conspiracy  to  file  a  false  and  incomplete  expense  ac* 
count,  contrary  to  Election  Law,  $  546,  is  a  misdemeanor,  when  accom- 
panied by  an  overt  act  made  necessary  to  complete  the  offense  by  Penal 
Law,  (  583,  though  filing  the  statement  was  not  in  itself  a  crime. 
8.  Indictuent  and  Infobuatxon  ^=3>2(4)-^COBBt7PT  Pbactioxs  Act— Consti- 
tutionality. 

In  Election  Law,  §  560,  providing  for  summary  proceedings  against 
one  falling  to  file  the  election  expense  account  required  by  section  546, 
the  provision  that,  if  the  failure  is  willful,  the  one  proceeded  against  may 
be  punished  by  fine  or  Imprisonment  not  exceeding  one  year,  is  invalid, 
since  the  imprisonment  may  be  In  the  state's  prison  under  Penal  Law 
{  2182,  so  that  the  offense  Is  a  felony,  under  section  2,  which  can  be 
prosecuted  only  by  indictment,  under  Const,  art.  1,  §  6. 

4.  Cbiminal  Law  ^=»13 — CoRRtr^r  pRACttCKs  Act—Penalty— Bxclusivkwebs 

or  Statutory  Beiosdy. 

The  provision  of  filecflon  Law,  J  550,  that  one  summarily  proceeded 
against  for  failing  to  file  a  correct  statement  of  expenses  may.  If  the 
failure  was  willful,  be  punished  by  fine  and  Iraprisonmei^  was  not  in- 
tended as  an  exclusive  remedy. 

5.  Elections  #=»31T— Cobbitpt  PbactiCes  Act— Enfoecembnt  of  Penalty. 

The  fine  and  Imprisonment  prescribed  by  Election  Law,  §  560,  for  fail- 
ure to  file  an  election  expense  accoiuit,  can  by  the  express  provisions 
of  the  act  be  Imposed  only  in  the  summary  proceedings  therein  provided 
for,  not  after  Indictment  and  conviction  under  Penal  Law,  §  751,  subd. 
12,  and  Election  Law,  §  546. 

^:i»Tor  other  eases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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6.  Elcctions  ^5=>317 — Corrupt  Practices  Act— Offenses. 

Pena?  Law.  S  751.  mnkln^  it  a  misdemeanor  to  refuse  to  do  any  act  re- 
quired by  the  Election  Larw,  or  otherwise  by  law,  applies  to  the  refusal  to 
file  a  statement  of  election  expenses  as  required  by  Election  Law,  {  546, 
that  being  a  duty  required  otherwise  by«law,  even  if  the  term  ''election 
law"  is  limited  by  the  history  of  the  section,  and  by  Penal  Law,  §  750,  pro- 
viding that  the  term  "election,"  in  that  law,  except  in  section  751,  snail 
mean  a  general  election,  to  the  primary  election  law. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Election.] 

7.  Elections   *=»317 — Corrupt  P&actices  Act— Offenses— Act  Prohibited 

BT  Law. 

Under  Penal  Law,  §  29,  making  a  misdemeanor  any  act  forbidden  by 
statute  for  which  no  penalty  is  imposed,  when  construed  according  to 
the  fair  Import  of  Its  terms,  as  required  by  section  21,  the  filing  of  a  false 
and  incomplete  statement  of  expenses,  contrary  to  Election  Law,  {  546, 
is  a  misdemeanor. 

8.  Habeas  Corpus  «5=s>27,  30(2) — Proceedings  Reviewable— Detention  un- 

der IfTDICTMENT. 

Habeas  corpus,  which  is  a  dvll  special  proceeding,  not  a  remedy  in 
a  criminal  action,  does  not  lie  to  test  the  sufficiency  of  an  indictment  or 
the  evidence  upon  which  it  was  found,  or  the  right  to  detain  accused 
thereunder,  unless  there  is  a  total  lack  of  Jurisdiction  to  hold  or  bring  the 
defendant  to  trial;  otherwise  such  indictments  could  be  passed  upon  by 
Judges  other  than  the  one  to  whom  they  were  returned,  and.  the  right  to 
amend  them,  given  by  Code  Or.  Proa  §  208,  be  impaired. 

Page,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Habeas  corpus  by  the  People,  on  the  relation  of  William  Hamlin 
Cliilds,  against  David  H.  Knott,  Sheriff,  and  another.  From  an  order 
of  the  Special  Term,  sustaining  the  writ  and  discharging  relator  (104 
Misc.  Rep.  378,  172  N.  Y.  Supp.  249),  the  J^eople  appeal.  Reversed, 
writ  dismissed,  and  relator  remanded  to  aistody. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Robert  S.  Johnstone, 
of  New  York  City,  of  counsel,  and  Robert  D.  Petty  and  Felix  C.  Ben- 
venga,  both  of  New  York  City,  on  the  brief),  for  the  People. 

Stanchfield  &  Levy  and  Isidor  Kresel,  all  of  New  York  City  (John 
B.  Stanchfield,  of  New  York  City,  of  counsel,  and  Isidor  J.  Kresel  and 
J.  Arthur  Levy,  both  of  New  York  City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  The  petition  of  the  relator  shows  that  at  an  ex- 
traordinary term  of  the  Supreme  Court  held  in  and  for  the  coimty  of 
New  York  a  grand  jury  presented  three  indictments,  copies  of  which 
are  thereto  annexed,  against  him  on  the  8th  day  of  May,  1918,  upon 
which  he  wa5  on  that  day  arraigned  and  admitted  to  bail  in  the  sum  of 
$1,000;  that  he  had  been  surrendered  by  his  surety  to  the  custody  of 
the  sheriif  of  the  county  and  -warden  of  the  city  prison  and  was  by 
them  unlawfully  and  without  due  process  of  law  restrained  of  his 
liberty  in  violation  of  the  state  and  federal  Constitutions,  in  that  the 
indictments  are  null  and  void,  on  the  ground  that  they  were  found 

^s^For  other  cases  see  same  topic  &  KEY-NUMBKR  in  all  Key-Numbered  Digeets  A  Indexes 
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for  acts  in  violation  of  the  Election  Law  of  the  state  of  New  York 
(Consol.  Laws,  c.  17),  the  commission  of  which  neither  constituted 
a  crime  nor  a  violation  of  any  of  the  provisions  of  the  Penal  I^aw  of 
said  state  (Consol.  Laws,  c.  40),  and  that  therefore  the  grand  jury  had 
no  jurisdiction  to  inquire  into  the  matters  set  forth  in  the  indictments, 
or  to  present  an  indictment  based  thereon.  The  return  of  the  acting 
warden  shows  that  he  held  the  rektor  under  an  order  of  said  court, 
made  on  the  surrender  hy  the  surety,  committing  him  to  await  trial 
tinder  all  of  said  indictments,  one  of  which  the  order  shows  is  for 
conspiracy  and  that  the  other  two  are  for  violations  of  section  546  of 
the  Election  Law  and  section  751  of  the  Penal  Law.  The  relator 
traversed  the  return,  alleging  the  invalidity  of  tiie  indictments  for 
the  reasons  assigned  in  the  petition,  and  the  invalidity  of  the  indictment 
for  conspiracy  on  the  further  grounds  that  it  charges  a  conspiracy  to 
violate  section  546  of  the  Election  Law  without  showing  a  violation 
thereof,  and  that  the  acts  charged  as  constituting  the  violation  show  a 
compliance  with  the  requirements  of  said  section. 

The  learned  court  at  Special  Term  was  of  opinion  that  all  the  in- 
dictments were  invalid,  and  on  that  theory  sustained  the  writ.  I  am 
of  opinion  that  the  learned  justice,  who  presided  at  the  Special  Term, 
in  sustaining  the  writ,  erred,  for  the  reasons  that  the  indictments  were 
valid,  and,  if  they  were  not,  their  validity  should  be  tested  by  the 
appropriate  remedies  in  the  criminal  action  prescribed  by  the  Code 
of  Criminal  Procedure.  Ordinarily  it  would  suffice  to  place  the  de- 
cision on  the  latter  ground,  and  that  course  would  be  pursued  here, 
were  it  not  for  the  fact  that  the  indictments,  on  deliberate  consideration 
of  the  objections  thereto,  have  been  declared  void  at  Special  Term, 
and  a  like  opinion  with  respect  to  the  indictments,  other  than  the  one 
for  conspiracy,  has  been  delivered  by  one  of  the  members  of  this  court 
(People  ex  rel.  Childs  v.  Extraordinary  Term,  184  App.  Div.  849, 
171  N.  Y.  Supp.  922),  and  those  views,  even  though  they  may  be  er- 
roneous, would  likely  be  followed  by  the  trial  court,  and  for  the 
further  fact  that  all  points  relating  to  the  validity  of  the  indictments, 
and  the  remedy  have  been  ably  argued  by  counsel  and  exhaustively 
considered  in  their  points.  In  the  circumstances,  therefore,  we  deem 
it  proper  to  decide  both  points. 

At  tfie  time  the  acts  charged  in  the  indictment  are  alleged  to  have 
been  committed,  the  provisions  of  the  Election  Law  applicable  there- 
to were  embraced  in  article  20  thereof,  entitled  "Corrupt  Practices," 
which  was  formerly  article  9,  and  was  added  to  the  former  Election 
Law  by  chapter  502  of  the  Laws  of  1906.  Section  540  declared  that 
any  committee  or  combination  of  three  or  more  persons  co-operating, 
among  other  things,  to  aid  or  promote  the  success  or  defeat  of  a 
political  party  or  principle,  or  to  aid  or  take  part  in  the  election  or 
defeat  of  a  candidate  for  public  office,  should  be  deemed  a  "political 
committee."  Section  543  required  that  every  political  committee 
should  have  a  treasurer,  who  should  cause  to  be  filed  in  the  office  of 
the  secretary  of  state  a  statement,  giving  his  name  and  address,  and 
should  cause  him  to  keep  detailed  accounts  of  all  money  or  its  equiva- 
•lent  received  by  or  promised  to  the  committee,  and  of  expenditures 
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and  disbursements  made  by  the  committee,  or  by  any  of  its  officers  or 
members^  or  any  one  on  its  authority  or  in  its  behalf;  section  544 
imposed  upon  officers,  members,  and  agents  of  such  committees  the 
duty  of  reporting  a  detailed  account  of  contributions  and  promises 
therefor,  and  of  disbursements,  with  vouchers  therefor,  to  the  treasur- 
er; and  section  545  required  signed  vouchers  stating  the  particulars 
of  disbursements  exceeding  $5  to  any  person.  If  a  political  commit- 
tee, or  any  officer,  member,  or  agent  thereof,  received,  expended,  or 
disbursed  any  money  or  its  equivalent,  or  incurred  liability  to  pay 
money  or  its  equivalent,  in  connection  with  any  election,  the  duty  was 
imposed  on  the  treasurer  by  sections  546  and  548  of  the  Election  Law 
of  filing  with  the  secretary  of  state  a  statement  setting  forth  all  re- 
ceipts, expenditures,  disbursements,  and  liabilities  of  such  committee, 
and  of  every  officer,  member,  and  other  person  in  its  behalf,  which 
statement  should  include  the  amount  received,  and  the  name  of  the 
person  or  committee  from  whom  received,  and  the  date  of  its  receipt, 
and  the  amount  of  every  expenditure  or  disbursement,  and  the  name 
of  the  person  or  committee  to  whom  it  was  made,  and  the  date  there- 
of, and,  unless  the  expenditure  or  disbursement  was  made  to  another 
political  committee,  stating  clearly  the  purpose  of  such  disbursement; 
but  expenditures  and  disbursements  in  sums  less  than  $5  were  not 
required  to  be  specifically  accounted  for  by  separate  items,  excepting 
in  the  case  of  a  payment  made  for  account  of  or  to  political  workers, 
watchers,  or  messengers. 

[  1  ]  By  the  conspiracy  indictment  the  relator,  William  Sulzer,  and 
Josia  T.  Newcomb  are  charged  jointly,  among  other  things,  with  hav- 
ing agreed,  combined,  and  confederated  together  and  with  others  to 
commit  a  crime  to  injure  public  morals  and  to  obstruct,  defeat,  and 
pervert  the  administration  of  the  law  by  inclucing  and  procuring  one 
Clarke,  who  was  the  treasurer  of  the  "City  Publicity  Committee," 
which  was  a  political  committee,  and  a  subcommittee  of  another 
political  committee,  known  as  the  "Fusion  Committee,"  to  omit,  re- 
fuse, and  neglect  to  file  a  full  and  true  statement  with  respect  to  dis- 
bursements by  and  in  behalf  of  the  committee  of  which  he  was 
treasurer  in  promoting  the  candidacy  of  Mayor  Mitchel  for  re-election 
as  mayor  of  the  city  of  New  York  at  the  general  election  held  on  the 
6th  day  of  November,  1917,  as  was  required  of  said  Clarke  by  said 
section  546  of  the  Election  Law.  It  is  charged  in  the  indictment,  in 
due  form  and  sufficiently : 

That  the  conspiracy  was  entered  into  on  the  16th  day  of  October, 
1917.  That  Childs  was  the  manager  and  an  officer,  member,  and  agent 
of  the  Fusion  Committee,  and  for  it  managed,  supervised,  and  controll- 
ed said  subcommittee  and  the  acts  and  conduct  of  its  officers  and  treas- 
urer. That  Newcomb  was  also  an  agent  of  the  Fusion  Committee. 
That  said  committee  received  and  disbursed  money  and  incurred  lia- 
bility for  the  payment  of  money  in  connection  with  said  election.  That 
Childs  and  Newcomb  as  such  agents  of  the  Fusion  Committee,  and 
in  behalf  of  said  subcommittee  employed  Sulzer  as  a  speaker  in  con- 
nection with  said  election  for  and  on  behalf  of  said  subcommittee,  and 
for  it  and  on  its  behalf  paid  him  for  such  services  $1,700  on  said  16th- 
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day  of  October,  $1,700  on  the  23d  of  October,  and  $1,600  on  the 
30th  of  October,  1917,  and  that  in  furtherance  of  the  conspiracy  said 
Clarke,  as  such  treasurer,  was  unlawfully  induced  by  the  defendants 
to  omit  from  the  statement  he  filed  with  the  secretary  of  state  on 
November  27,  1917,  purporting  to  be  a  compliance  with  said  section 
546,  the  items,  dates,  and  purposes  of  said  disbursements,  and  the 
name  of  Sulzer  to  whom  the  money  was  paid.  That  the"  relator  was 
reimbursed  for  said  items  by  a  check  for  $11,500  which  he  induced 
one  Loper,  the  assistant  treasurer  of  the  Fusion  Committee,  to  draw 
to  his  order  on  November  22,  1917,  and  upon  the  stub  of  which  he 
caused  said  Loper  to  make  an  entry  as  follows : 

"Nov  22— Wm.  H.  Ohilds  11500.00— rental  of  halls,  salaries  and  expenses 
of  speakers,  auto  hire,  e^.,  for  various  meetings." 

That  on  the  27th  day  of  November,  1917,  the  relator  requested  and 
directed  said  Loper,  over  whom,  as  manager  of  the  Fusion  Committee, 
he  had  charge,  to  cause  and  procure  said  entry  to  be  entered  as  one 
of  the  items  in  the  statement  to  be  filed  by  Clarke  as  such  treasurer 
and  to  cause  and  procure  the  statement  containing  that  entry  to  be 
presented  to  said  Clarke  as  such  treasurer,  who  filed  the  same  as  afore- 
said without  further  particulars  with  respect  to  said  disbursements 
to  Sulzer. 

These  and  other  allegations  of  fact,  which  need  not  be  stated  more 
fully,  contained  in  the  indictment  sufficiently  charge  the  relator  and 
his  codefendants  with  a  conspiracy  to  prevent  a  compliance  with  the 
requirements  of  said  section  546  of  the  Election  Law  by  Clarke,  as 
such  treasurer,  which  was  successfully  consummated  by  the  filing  of 
the  statement  by  him  which  failed  and  omitted  to  specify  these  items 
of  disbursements  to  Sulzer.  The  Legislature  had  defined  the  purposes 
for  which  money  might  lawfully  be  expended  in  connection  with  an 
election  and  it  enacted  the  provisions,  to  which  reference  has  been 
made,  with  a  view  to  insuring  compliance  therewith  and  to  discour- 
aging undue  expenditures  for  election  purposes  by  securing  the  pub- 
licity with  respect  to  such  disbursements  that  would  be  afforded  by  full 
and  true  itemized  statements  as  required  by  said  section  546.  The 
argumentyn  behalf  of  the  relator,  to  the  effect  that  the  statement  filed 
constituted  a  compliance  with  the  requirements  of  the  law,  is  so  clearly 
untenable  that  it  requires  no  further  consideration. 

[2]  It  is,  however,  further  contended  in  his  behalf  that,  even 
though  the  treasurer  did  not  fully  or  properly  perform  the  duty  de- 
volving upon  him  under  said  section  546,  his  failure  to  comply 
therewith  is  not  declared  by  the  Election  Law  or  by  any  other  stat- 
ute to  be  a  crime,  and  that  therefore  a  conspiracy  by  which  he  was 
induced  to  file  a  ifalse  or  incomplete  statement  cannot  constitute  the 
crime  of  conspiracy.  For  the  purpose  of  deciding  whether  the  in- 
dictment for  conspiracy  is  valid  I  shall  assume,  without  expressing 
an  opinion  on  the  point,  that  the. Legislature  has  omitted  to  declare 
a  failure  on  the  part  of  the  treasurer  of  the  political  committee  to 
comply  with  said  section  546  to  be  a  crime.  It  is  perfectly  clear 
that  the  act  of  the  treasurer  in  filing  a  false  or  incomplete  statement 
was  unlawful,  in  that  it  was  not  a  compHance  with  the  duty  express- 
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ly  enjoined  by  law.  It  is  therefore  sufficiently  charged  that  the  de- 
fendants conspired  either  to  induce  him  to  perform  an  unlawful  act 
or  to  fail  to  perform  a  duty  expressly  enjoined  upon  him  by  law. 
Even  under  the  common  law  a  combination  by  several  to  effect  an 
unlawful  object,  or  one  injurious  to  the  public,  constituted  an  indict- 
able offense,  even  though  the  act  to  be  accomplished  wx)uld  not  con- 
stitute a  crime,  if  performed  by  a  single  individual  acting  alone.  3 
Chitty,  Criminal  Law,  1139,  1140;  Archibald,  Crim.  PI.  and  Pr.  (24th 
Ed.)  pp.  1410,  1411;  2  Bishop's  New  Criminal  Law,  §§  176  and 
180;  State  v.  Bumham,  15  N.  H.  396-401,  402;  Callan  v.  Wilson, 
127  U.  S.  540-555,  8  Sup.  Ct.  1301,  32  L.  Ed.  223;  United  Slates 
v.  Lancaster  (C.  C.)  44  Fed.  896-899,  10  L.  R.  A.  333;  Common- 
wealth V.  Waterman  et  al.,  122  Mass.  43-57;  Smith  v.  People,  25 
111.  17,  76  Am.  Dec.  780. 

That  such  is  the  law  in  this  jurisdiction  quite  clearly  appears  from 
the  provisions  of  section  58D  of  the  Penal  Law,  which  defines  the 
crime  of  conspiracy.  By  subdivision  1  of  that  section,  if  two  or 
more  persons  conspire  to  commit  a  crime,  they  are  guilty  of  the 
crime  of  conspiracy.  If  the  conspiracy  were  in  all  cases  limited  to 
acts  constituting  a  crime,  it  would  not  have  been  necessary  for  the 
Legislature  to  have  gone  further;  but  it  enacted  in  that  section  5 
other  subdivisions  defining  other  acts  which  constitute  the  crime  of 
conspiracy.  Subdivision  6  declares  that  if  two  or  more  persons  con- 
spire to  commit,  among  other  things,  any  act  injurious  to  public 
morals,  "or  for  the  perversion  or  obstruction  of  justice,  or  of  the 
due  administration  of  the  laws,'*  each  of  them  is  guilty  of  a  mis- 
demeanor. Section  583  of  the  Penal  Law  limits  these  general  pro- 
visions by  providing  that,  unless  the  conspiracy  be  to  commit  a 
felony  upon  the  person  of  another  or  to  commit  arson  or  burglary, 
it  shall  not  constitute  the  crime  of  conspiracy,  unless,  in  addition  to 
the  agreement,  some  act  be  done  to  effect  the  object  of  the  agreement 
by  one  or  more  of  the  parties. 

Here  overt  acts  in  furtherance  of  the  agreement  are  sufficiently  set 
forth,  and  for  the  most  part  they  are  charged  to  have  been  performed 
by  the  relator ;  and  therefore  we  have  the  crime  of  conspiracy  com- 
pletely charged,  provided  the  facts  alleged  show  an  agreement  on  the 
part  of  the  defendants  to  pervert  or  obstruct  the  due  administration 
of  the  law.  It  will  be  observed  that  the  Legislature  has  differentiated 
between  a  conspiracy  for  the  perversion  or  obstruction  of  justice  and 
one  for  the  perversion  or  obstruction  of  the  due  administration  of  the 
law.  It  would  seem,  therefore,  that  no  argument  is  required  to  show 
that  the  latter  clause  was  aimed  at  conspiracies  to  prevent  the  per- 
formance of  duties  enjoined  by  law;  and  such  is  the  construction 
that  has  been  given  to  these  provisions,  and  to  similar  statutory  pro- 
visions in  other  jurisdictions.  Peoples  v.  Squire,  20  Abb.  N.  C. 
368;  Drew  v.  Thaw,  235  U.  S.  432,  35  Sup.  Ct.  137,  59  L.  Ed.  302; 
Moschell  v.  State,  53  N.  J.  Law,  498,  22  Atl.  50;  s.  c,  54  N.  T- 
Law,  390,  25  Atl.  964;  State  v.  Nugent,  77  N.  J.  Law,  84,  71  Atl. 
485;  State  v.  McDevitt,  84  N.  J.  Law,  11,  87  Atl.  123;  s.  c,  85  N. 
J.  Law,  731,  90  Atl.  287;  Wharton's  Criminal  Practice,  §  536,  p.  666. 
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It  is  quite  clear,  I  think,  that  the  indictment  for  conspiracy  is  valid, 
and  that  the  relator  is  properly  held  thereunder. 

The  other  indictments  are  designated  Exhibits  B  and  C.  They 
present  the  point  as  to  whether  the  willful  failure  of  a  treasurer  of 
a  political  committee  to  comply  with  the  requirements  of  said  section 
546  is  a  misdemeanor,  for  they  are  based  on  said  Clarke's  failure  so  to 
comply,  unlawfully  induced,  aided,  and  abetted  by  the  defendants, 
which  would  make  them  principals.  Penal  Law,  §§  2,  27,  and  1936 ; 
People  V.  McKane,  143  N.  Y.  455-^164,  38  N.  E.  950.  Exhibit  B 
was  also  a  joint  indictment  against  the  same  defendants  in  two  counts 
for  the  crime  of — 

''wUlfuUj  omitting  and  neglecting  to  incaude  in  tbe  statement  filed  l^  the 
treasurer  of  a  poUtical  committee,  setting  forth  its  receipts,  expenditures^ 
disbursements,  and  liabilities,  the  amount  of  an  expenditure  and  disburse- 
ment in  excess  of  $5,  tbe  name  of  the  i)erson  to  whom  such  expenditure  was 
made,  a  clear'  statement  of  the  purpose  of  such  expenditure  and  disburse- 
ment, and  the  date  thereof." 

The  first  count  sufficiently  charges  that  the  crime  was  committed 
by  Clarke,  if  it  be  a  crime  willfully  to  fail  to  comply  with  the  pro- 
visions of  said  section  546,  in  that  he  willfully  failed  and  omitted  to 
incorporate  in  the  statement,  so  filed  by  him,  the  said  items  of  money 
disbursed  by  the  political  committee  of  which  he  was  treasurer,  and  by 
the  relator  and  Newcomb  as  its  agents,  to  Sulzer,  and  the  dates, 
amounts,  and  purposes  thereof,  and  the  name  of  Sulzer  as  the  per- 
son to  whom  the  money  was  paid,  and  'sufficiently  charges  the  relator 
and  his  codefendants  with  having,  with  intent  to  procure  the  violation 
of  said  statute,  unlawfully  counseled,  commanded,  and  induced  Clarke 
as  such  treasurer  so  to  omit  and  fail  to  comply  with  said  section 
546. 

The  second  count  charges  the  relator  and  his  codefendants  with 
having  committed  the  same  crime  with  respect  to  the  omission  of 
those  items  from  the  statement  filed  by  Clarke  as  such  treasurer,  and 
charges  that,  with  intent  to  procure  the  violation  of  the  statute,  they 
unlawfully  counseled  and  commanded  and  induced  Clarke  to  include 
the  payments  so  made  to  Sulzer  in  said  general  item,  hereinbefore 
quoted,  in  the  statement  so  filed  by  him.  Exhibit  C,  in  two  counts, 
similar  to  those  contained  in  Exhibit  B,  charges  the  relator  and  his 
codefendants  with  a  like  crime  committed  in  like  manner  with  re- 
spect to  inducing  and  procuring  the  omission  from  the  statement  by 
Clarke,  as  such  treasurer,  of  two  payments,  aggregating  $6,500,  made 
for  the  same  political  committee  by  the  same  persons  as  its  agents 
to  one  Misha  Applebaum  for  like  services. 

It  thus  appears  that  the  payments  to  Sulzer  and  Applebaum  ag- 
gregated the  $11,500  specified  in  said  general  item  in  the  statement^ 
so  filed  by  Clarke  as  such  treasurer.  An  indorsement  of  these  indict- 
ments indicates  that  they  are  based  on  said  section  546  of  the  Elec- 
tion Law  and  section  751  of  the  Penal  I^w.  ^o  statute  has  been 
cited,  and  I  have  found  none,  which  either  requires  that  the  indict- 
ment shall  specify  the  statute  under  which  it  is  found,  or  that  such 
a  specification  shall  be  indorsed  thereon.  The  only  requirement  ap- 
pears to  be  that  the  indictment  must  contain  the  title  of  the  action^ 


Digitized  by  VjOOQIC 


328  %  176  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

specifying  the  court  to  which  it  is  presented,  and  the  names  of  the 
parties,  and  a  plain  and  concise  statement  of  the  acts  constituting  the 
crime  without  unnecessary  repetition.  Code  Crim.  Proc.  §  275.  The 
only  other  statute  upon  which  the  people  seek  to  sustain  the  indict- 
ment is  section  2  of  the  Penal  Law,  wfeich  describes  a  crime  as  an 
act  or  omission  forbidden  by  law  and  punishable  upon  conviction  as 
therein  specified. 

[3]  It  is,  however,  contended  by  counsel  for  the  relator  that  the 
Legislature  intended  to  provide  in  the  Election  Law  itself  an  ex- 
clusive remedy  for  securing  compliance  therewith  in  respect  to  filing 
proper  statements.  It  may  be  observed  at  the  outset  that  it  is  not 
reasonable  to  suppose  that  the  Legislature,  after  having  provided  so 
carefully  and  explicitly  what  the  duty  of  such  a  treasurer  is  with  re- 
spect to  filing  a  statement,  intended  to  leave  it  discretionary  with  him, 
in  a  sense,  in  the  first  instance,  whether  or  not  to  comply  therewith, 
and  intended  that  the  only  risk  he  incurs  by  wholly  omitting  to  com- 
ply therewith,  or  by  knowingly  filing  a  false  or  incomplete  statement, 
is  liability  to  be  compelled  to  perform  his  duty,  and  to  fine  and  pun- 
ishment as  therein  prescribed  in  the  event  that  an  application  should 
be  made  to  the  Supreme  Court  or  to  a  justice  thereof,  as  authorized 
by  section  550  of  the  Election  Law,  for  compelling  compliance  with 
such  duty  "by  order  in  proceedings  for  contempt." 

Such  a  proceeding  was  not  instituted  against  said  treasurer,  and 
if  one  had  been  so  instituted  it  is  quite  clear  that  he  could  have  been 
punished  as  for  a  contempt  only  in  the  event  that  he  failed  to  com- 
ply with  an  order  duly  made  therein,  and  not  for  his  original  fail- 
ure to  perform  his  duty  as  required  by  said  section  546.  It  would 
be  reasonable  to  impute  to  the  Legislature  an  intent  to  subject  one 
who  failed  to  perform  his  duty  under  said  section  546  to  prosecution 
as  for  a  crime,  but  since  the  original  omission  to  file  or  act  of  filing 
would  have  no  relation  to  the  administration  of  justice,  it  would  be 
unreasonable  to  infer  that  the  Legislature  intended  to  attempt  to 
provide  that  the  original  omission  or  act  should  be  punishable  as  for 
a  contempt.  The  Legislature  undertook  to  provide  in  section  560 
of  the  Election  Law  not  only  for  the  punishment,  as  for  a  contempt, 
of  a  person  proceeded  against  who  fails  to  comply  with  an  order  of 
the  court  or  justice,  but  also  that,  if  the  original  failure  to  comply 
with  the  law  was  through  willful  intent  on  the  part  of  the  person 
proceeded  against,  he  should  '*be  liable  to  a  fine  not  exceeding  one 
thousand  dollars,  or  imprisonment  for  not  more  than  one  year  or 
both." 

The  statute,  however,  does  not  purport  expressly  to  authorize  the 
court  or  justice  to  impose  the  fine  or  imprisonment  in  that  proceed- 
ing, and,  if  it  had,  it  would  be  unconstitutional  in  any  event,  for  the 
imprisonment  might  be  in  a  state  prison  (Penal  Law,  §  2182;  Peo- 
ple v.  Lyon,  99  N.  Y.  210,  1  N.  E.  673),  and  therefore  the  crime 
would  be  a  felony  (Benal  Law,  §  2),  which  could  be  prosecuted  only 
by  indictment  (Const,  of  New  York,  art.  1,  §  6;  People  v.  McDon- 
ald, 26  Hun,  156;  People  v.  Van  Steenburgh,  1  Park.  Cr.  R.  45; 
Mairs  v.  B.  &  O.  R.  R.  Co.,  73  App.  Div.  26S-273,  76  N.  Y.  Supp. 
838,  affirmed  175  N.  Y.  409,  67  N.  E.  901). 
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[4]  In  so  far  as  the  argument  in  behalf  of  the  relator  in  support 
of  his  contention  that  the  Election  Law  was  intended  to  provide  an 
exclusive  remedy  is  predicated  on  the  statutory  provisions  for  im- 
posing performance  of  the  duty  with  respect  to  filing  a  proper  state- 
ment, I  think  it  is  without  force,  for  the  Legislature  might  have  in- 
tended that  the  failure  to  perform  the  duty  originally  should  con- 
stitute a  crime,  and  might  have  deemed  it  advisable  and  necessary  also 
to  provide  a  method  for  enforcing  performance  of  the  duty.  There 
is,  however,  some  force  in  this  argument,  based  on  the  provisions 
of  the  Election  Law  to  which  reference  has  been  made,  which  would 
be  unconstitutional  if  intended  to  authorize  the  infliction  of  the  pun- 
ishment on  conviction  by  the  court  or  justice.  It  will  be  observed 
that  those  provisions  apply  only  to  a  person  proceeded  against,  as 
therein  provided,  for  a  failure  to  perform  his  duty.  I  am  of  opin- 
ion that  it  would  not  be  reasonable  to  hold  that,  by  the  mere  m- 
sertion  of  those  provisions  relating  only  to  the  particular  offender 
against  whom  a  summary  proceeding  is  instituted  to  compel  the  filing 
of  a  proper  statement,  the  Legislature  intended  that  all  others  who 
deliberately  and  willfully  omit  and  fail  to  perform  their  statutory 
duty  should  be  immune  from  any  prosecution. 

It  would  be  more  reasonable  to  infer  that  the  Legislature  supposed 
that  other  offenders  could  be  prosecuted  under  other  statutes,  but 
that  the  particular  offenders  thus  brought  before  the  court  or  jus- 
tice should  be  punished  in  the  summary  proceeding,  if  possible,  for 
the  wholesome  effect  such  a  summary  conviction  would  have.  It  is 
quite  clear  that  the  Legislature  deemed  that  such  a  willful  failure  to 
perform  the  duty  would  be  a  crime,  for  it  did  not  therein  deem  it 
necessary  to  declare  it  to  be  a  crime.  It,  however,  attempted  to  pre- 
scribe punishment  greater  than  is  imposed  for  misdemeanors.  Since 
the  Legislature  deemed  tlie  offense  so  grave,  it  cannot  be  that  it  con- 
templated that  such  offenders  could  only  be  brought  to  justice  pro- 
vided a  proceeding  should  be  instituted  to  compel  the  filing  of  a 
proper  return  as  therein  provided.  If  the  Legislature  intended  such 
a, proceeding  as  an  exclusive  remedy,  I  think  it  would  have  limited 
the  scope  of  the  proceeding  to  enforcing  performance  of  the  duty. 
Why  should  the  criminality  of  the  act  or  omission  be  made  to  de- 
pend upon  whether  such  a  summary  proceeding  is  instituted  to  com- 
pel performance  of  the  statutory  duty?  If  the  statute  were  so  con- 
strued the  omission  or  act  would  become  criminal  only  in  the  event 
such  a  summary  proceeding  should  be  instituted  against  the  offender 
to  compel  performance  of  his  duty,  and  would  not  depend  upon  his 
unlawful  act,  but  upon  whether  others  should  institute  such  a  sum- 
mary proceeding. 

[51  In  this  connection  it  may  be  observed  that  one  contention  made 
in  behalf  of  the  people,  namely,  to  the  effect  that  the  provisions  of 
said  section  560,  which  I  deem  unconstitutional,  *  were  intended  to 
prescribe  the  penalty  for  any  original  failure  to  file  a  proper  state- 
ment, and  that  such  penalty  would  be  imposed  after  conviction  under 
said  section  546  and  section  751,  subd.  12,  of  the  Penal  Law,  could 
not  in  any  event  be  sustained,  for  the  reason  that  the  provisions  of 
said  section  560,  subjecting  the  offender  to  liability  for  a  fine  or 
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imprisonment  or  both,  are  expressly  limited  to  those  proceeded 
against  thereunder  for  a  failure  to  file  a  proper  statement.  If  the 
legislative  scheme  prescribed  in  said  section  560  for  punishing  such 
offenders  for  a  willful  failure  to  file  a  proper  statement  in  the  first 
instance  were  valid,  and  if  such  failure  would  constitute  a  misde- 
meanor by  virtue  of  section  751,  subd.  12,  of  Penal  Law,  the  per- 
sons, though  proceeded  against  under  provisions  of  the  Election  Law, 
would  be  subjected  to  a  fine  of  $1,000,  or  imprisonment  of  one  year, 
or  both,  while  other  persons  not  so  proceeded  against,  but  guilty  of 
like  crimes,  would  be  punishable,  upon  conviction,  under  section  1937 
of  the  Penal  Law,  which  limits  the  punishment  to  imprisonment  for 
not  more  than  one  year  or  a  fine  of  not  more  than  $500  or  both. 
I  am  of  opinion,  therefore,  that  the  Legislature  supposed  it  was 
competent  for  it  to  authorize  the  court  or  justice  before  whom  the 
summary  proceeding  was  instituted  to  convict  and  punish  the  of- 
fender severely  and  summarily  without  further  trial,  and  that,  for  the 
reason  already  assigned,  those  provisions  are  unconstitutional  and 
void,  and  that  such  offenders,  like  all  others  guilty  of  like  offenses, 
are  to  be  prosecuted  under  any  other  law,  if  any  there  be,  applicable 
to  the  offense  and  declaring  it  to  be  a  crime. 

[8]  The  principal  argument  in  behalf  of  the  people  is  that  by  the 
provisions  of  subdivision  12  of  section  751  of  the  Penal  Law  the  acts 
charged  in  these  indictments  are  declared  to  be  a  misdemeanor.  That 
subdivision,  so  far  as  material  here,  provides  that  if  any  person,  being 
an  officer  **of  a  political  committee  or  a  convention,  willfully  omits,  re- 
fuses, or  neglects  to  do  any  act  required  by  the  Election  Law  or  oth- 
erwise by  law,  or  violates  any  of  the  provisions  of  the  Election  Law," 
he  shall  be  guilty  of  a  misdemeanor.  The  other  provisions  of  that  sub- 
division clearly  relate  only  to  primary  elections  and  conventions,  and 
it  is  provided  in  section  750  of  the  Penal  Law,  which  is  in  the  same 
article,  that  the  words  "election"  or  "town  meeting,"  as  used  in  any 
of  the  sections  of  that  article,  excepting  section  751,  shall  be  deemed 
to  apply  to  all  general  and  special  elections,  municipal  elections,  town 
meetings,  and  primary  elections  and  conventions,  and  to  proceedings 
for  the  nomination  of  candidates  by  petition  under  the  election  law. 

The  relator  contends  that,  since  the  acts  charged  in  the  indictment 
relate  only  to  a  general  election,  there  could  be  no  violation  of  the  pro- 
visions of  subdivision  12  of  section  751  of  the  Penal  Law,  for  the  rea- 
son that  those  provisions  do  not  relate  to  a  general  election.  These  re- 
spective contentions  present  a  question  which  is  not  free  from  doubt. 
The  heading  of  section  751  is  as  follows: 

"Misdemeanors  at,  or  in  Connection  with,  Political  Caucuses,  Primary  Elec- 
tions, Enrollment  in  Political  Parties,  Committees,  and  Conventions." 

This  heading  does  not  indicate  that  the  provisions  of  that  section 
were  intended  to  apply  to  general  elections  and  it  is  quite  clear  that  all 
of  the  provisions  thereof,  with  the  possible  exception  of  those  quoted, 
apply  only  to  primary  elections,  caucuses,  and  conventions.  The  gen- 
eral language  quoted  from  subdivision  12  is  sufficiently  broad  to  em- 
brace general  elections,  but  counsel  for  the  relator  contends,  and  there 
is  force  in  the  contention,  that  the  general  words  there  employed  should 
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be  limited  by  the  rule  of  ejusdem  generis  to  primary  elections  and  con- 
ventions and  to  the  acts  of  members  of  political  committees  in  connec- 
tion therewith.  The  learned  assistant  district  attorney  contends  that 
the  exception  inserted  in  section  750  of  the  Penal  Law,  to  which  ref- 
erence has  been  made,  was  not  intended  to  limit  the  application  of  sec- 
tion 751,  but  to  avoid  extending  all  of  the  provisions  of  section  751  to 
general  elections,  to  which  most  of  them  clearly  were  not  intended  to 
apply,  and  that  but  for  the  exception  it  might  be  claimed  that  section 
750  made  them  applicable  to  such  elections. 

It  appears  that  section  751  was  formerly  section  41  of  the  Penal 
Code,  and  that  subdivision  12  thereof  was  added  by  chapter  197  of 
the  Laws  of  1898,  and  was  amended  by  chapter  530  of  the  Laws  of 
1899,  by  inserting  for  the  first  time  the  words  "or  any  officer  of  a  po- 
litical committee  or  convention,"  which  are  now  found  in  subdivision 
12  of  section  751.  Subdivision  12  of  said  section  41  of  the  Penal  Code, 
as  so  amended,  was  expressly  limited  to  violations  of  the  primary  elec- 
tion law ;  but  the  word  "primary,"  which  so  limited  said  subdivision, 
was  omitted  when  by  chapter  88  of  the  Laws  of  1909  (Consol.  Laws, 
c.  40)  section  751  became  a  law  on  the  12th  of  March,  1909.  The 
people  claim  that  the  effect  of  the  re-enactment  of  said  subdivision  12 
in  section  751,  with  the  word  "primary"  omitted,  indicates  a  legislative 
intent  to  remove  the  limitation  and  to  extend  the  provisions  of  the  sub- 
division generally  so  as  to  embrace  all  elections.  But  the  purpose  of 
this  omission  is  explained  by  a  note  to  the  section  by  the  Board  of 
Statutory  Consolidation  to  the  effect  that  it  was  omitted  for  the  reason 
that  in  the  Election  Law  (chapter  22,  Laws  1909 ;  chapter  17,  Consol. 
Law),  enacted  at  the  same  session  and  prior  to  the  enactment  of  sec- 
tion 751  of  the  Penal  Law,  the  former  Primary  Election  Law  was  con- 
solidated with  the  general  Election  Law,  and  that  by  this  omission  it 
was  not  intended  to  change  the  effect  of  the  provisions  of  subdivision 
12  of  said  section  41  of  the  Penal  Code  as  it  theretofore  existed.  In 
the  history  of  the  legislation,  therefore,  it  is  difficult  to  discover  leg- 
islative intent  to  extend  the  appHcation  of  said  subdivision  12  to  gen- 
eral elections. 

The  people,  however,  claim  that  the  effect  of  the  omission  of  the 
word  "primary"  renders  the  language  employed  so  clear  that  it  does 
apply  to  general  elections,  even  though  the  Board  of  Statutory  Con- 
solidation did  not  so  intend.  But  the  validity  of  the  indictments  does 
not  necessarily  depend  on  the  effect  of  such  omission  of  the  word  "pri- 
mary." The  people  also  claim  that  the  phraseology  "or  otherwise  by 
law,"  in  said  subdivision  12,  is  so  general  that  it  necessarily  includes 
any  willful  omission,  refusal,  or  neglect  on  the  part  of  an  officer  of  a 
political  committee  to  perform  an  act  required  by.  law,  and  particularly 
by  any  law  relating  to  elections,  which  is  a  kindred  subject,  and  they 
rely  on  the  general  rule  that  all  the  words  of  a  statute  should  be  given 
effect.  See  People  v.  Luhrs,  195  N.  Y.  377-381,  89  N.  E.  171,  25  L. 
R.  A.  (N.  S.)  473;  People  v.  Abeel,  182  N.  Y.  415^20,  75  N.  E.  307, 
1  L.  R.  A.  (N.  S.)  730,  3  Ann.  Cas.  287.  That  phraseology  was  like- 
wise taken  from  subdivision  12  of  section  41  of  the  Penal  Code,  and 
it  is  claimed  that  as  tliere  used  it  necessarily  extended  the  application. 
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of  the  subdivision  beyond  the  Primary  Election  Law.  The  phraseology 
then  was  "required  by  the  Primary  Election  Law  or  otherwise  by  law." 

There  is  much  force  in  this  contention.  Counsel  for  the  relator  says 
these  words  should  be  construed  as  limited  to  other  laws  relating  to 
primary  elections  and  conventions.  I  think  not.  When  the  Legisla- 
ture saw  fit  to  extend  its  supervision  over  such  committees,  I  think  it 
is  not  unreasonable  to  construe  these  provisions  as  authorizing  the 
prosecution  of  such  conunittees  and  officers  for  failure  to  perform  their 
duties.  That  phraseology  was  in  subdivision  12  of  section  41  of  the 
Penal  Code,  when  those  provisions  of  the  Election  Law  were  first  en- 
acted, as  already  stated,  in  1906,  and  if  the  phraseology  was  not  lim- 
ited to  primary  elections  it  is  quite  clear  that  it  was  broad  enough  to 
apply  to  these  provisions  of  the  Election  Law  when  subsequently  en- 
acted. In  view  of  the  statutory  rule  of  construction  prescribed  in  sec- 
tion 21  of  the  Penal  Law,  by  which  all  of  the  provisions  of  the  Penal 
Law  are  to  be  construed,  said  subdivision  12  of  section  751  should,  I 
think,  receive  a  construction  sufficiently  broad  to  make  the  acts  charg- 
ed in  the  indictment  a  crime. 

If,  however,  the  acts  charged  are  not  a  violation  of  any  of  the  pro- 
visions of  section  751  of  the  Penal  Law,  still  I  think  they  constitute  a 
misdemeanor  under  other  provisions  of  the  Penal  Law.  Section  29  of 
the  Penal  Law  provides  as  follows: 

"Where  the  performance  of  any  act  is  forbidden  by  a  statute,  and  no  pen- 
alty for  the  violation  of  such  statute  is  imposed  in  auy  statute,  the  doing  such 
act  is  a  misdemeanor." 

If  knowingly  and  willfully  filing  this  false  and  incomplete  statement, 
knowing  it  to  be  false  and  incomplete,  for  the  purpose  of  evading  com- 
pliance with  said  section  546  of  the  Election  Law,  and  of  concealing 
from  the  public  the  information  to  which  they  were  entitled  under  the 
statute,  can  be  held  to  be  an  act  forbidden  by  law  or  by  a  statute,  then 
by  virtue  of  sections  2  and  29  of  the  Penal  Law  it  would  constitute  a 
misdemeanor,  and  would  be  punishable  upon  conviction.  Penal  Law, 
§§  31,-41. 

[7]  Although  the  people  claim  generally  that  the  indictments  can  be 
sustained  under  section  546  of  the  Election  Law  and  section  2  of  the 
Penal  Law,  no  argument  is  advanced  to  sustain  that  contention.  The 
responsibility,  however,  of  deciding  whether  the  indictments  may  be 
sustained  under  any  statute  rests  upon  the  court.  By  section  21  of  the 
Penal  Law  the  Legislature  has  declared  that  the  rule  that  a  penal  stat- 
ute is  to  be  strictly  construed  does  not  apply  to  any  of  the  provisions 
of  the  Penal  Law,  and  that  all  of  the  provisions  thereof  **must  be  con- 
strued according  to  the  fair  import  of  their  terms,  to  promote  justice 
and  eflfect  the  objects  of  the  law.'*  I  have  been  unable  to  find  any  au- 
thority construing  these  statutory  provisions  on  the  point  as  to  wheth- 
er a  deliberate  and  willful  failure  to  perform  a  duty  expressly  enjoined 
by  statute,  or  a  deliberate  and  willful  performance  thereof  in  a  man- 
ner contrary  to  the  plain  requirements  of  the  law,  and  for  the  purpose 
of  evading  compliance  therewith,  may  be  said  to  constitute  an  act  for- 
bidden by  law  or  prohibited  by  statute,  within  the  fair  import  of  these 
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terms  as  used  in  sections  2  and  29  of  Penal  Law,  construed  accordit^ 
to  the  rule  prescribed  in  section  21  of  the  Penal  Law. 

The  theory  upon  which  penal  laws  have  been  strictly  construed  is 
that  such  laws  should  be  so  plainly  written  that  every  one  may  be  able 
to  understand  what  is  required  or  forbidden  or  prohibited  thereby,  so 
that  in  doing  the  forbidden  or  prohibited  act  it  might  reasonably  be 
presumed  that  the  wrongdoer  would  know  that  he  was  violating  the 
law.  The  facts  charged  in  these  indictments  show  clearly  that  the  de- 
fendants deliberately  combined  and  planned  to  bring  about  the  viola- 
tion of  provisions  of  said  sections  546  of  JElection  Law  by  Clarke  as 
such  treasurer,  by  inducing  him  to  file  this  false  and  incomplete  state- 
ment. If  the  facts  are  as  charged,  there  can  be  no  doubt  ttiat  the  de- 
fendants knew  full  well  that  what  they  set  out  to  accomplish  was  in 
violation  of  the  law.  It  seems  to  me,  therefore,  that  the  acts  charged 
in  the  indictments  were  forbidden  by  law  or  prohibited  by  statute. 

I  am  of  opinion,  however,  that  the  relator  should  be  left  to  his  reme- 
dies in  the  criminal  action  in  which  he  is  held  under  indictment  duly 
found,  and  that  he  was  not  entitled  to  have  the  validity  of  the  indict- 
ments tested  by  habeas  corpus. 

[J]  Habeas  corpus  is  not  a  remedy  in  a  criminal  action  or  proceed-^ 
ing,  or  one  in  the  najure  thereof,  but  is  a  civil  special  proceeding  to 
inquire  into  the  cause  of  restraint  or  detention  and  to  enforce  a  civil 
right  to  be  released  from  restraint,  custody,  or  confinement,  whether  in 
a  civil  or  criminal  action  or  proceeding  or  otherwise,  which  is  unlaw- 
ful. People  ex  rel.  Curtis  v.  Kidney,  as  Agent  and  Warden,  225  N.  Y. 
299,  122  N.  E.  241.  I  know  of  no  limitation  on  the  power  of  the  Leg- 
islature to  confer  upon  courts  and  judicial  officers  authority  to  enter- 
tain habeas  corpus  proceedings.  It  is  a  common-law  remedy  preserv- 
ed by  the  Constitution  and  vested  in  the  Supreme  Court  by  virtue  of 
its  general  original  jurisdiction.  People  ex  rel.  Tweed  v.  Liscomb,  60 
N.  Y.  559,  19  Am.  Rep.  211.  It  has  been  regulated  by  the  Legislature, 
and  authority  to  entertain  it  has  been  conferred,  not  only  on  the  Su- 
preme Court  and  the  justices  thereof  and  the  Appellate  Division,  but 
upon  all  officers  authorized  to  perform  the  duties  of  a  justice  of  the 
Supreme  Court  at  chambers,  which  includes  all  county  judges  (Code 
Civ.  Proc.  §§2017,  241),  and  formerly  included  certain  recorders  (Peo- 
ple ex  rel.  Heilbronner  v.  Hoster,  14  Abb.  Prac.  [N.  S.]  414). 

There  is  no  distinction  between  the  authority  of  one  court  or  the  oth- 
er, or  the  officers  authorized  to  grant  the  writ  or  decide  the  questions 
arising  thereon.  Section  293  of  the  Code  of  Criminal  Procedure  au- 
thorizes certain  amendments  to  indictments,  and  where  in  the  prosecu- 
tion of  an  indictment  it  is  found  to  be  insufficient  either  on  motion, 
on  demurrer  or  on  the  trial,  the  defendant  may  be  held,  and  the  mat- 
ter may  be  resubmitted  to  a  grand  jury,  if  the  court  is  of  opinion  that 
a  valid  indictment  may  be  found  with  respect  to  the  acts  insufficiently 
charged.  Code  Cr.  Proc.  §§  317-327,  408.  Habeas  corpus  is  such  an 
ancient  writ  that,  in  the  course  of  time,  in  applying  and  restating  the 
rules  of  law  applicable  thereto,  some  confusion  and  uncertainty  have 
arisen. 
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The  right  of  a  magistrate  to  hold  one  accused  of  crime  to  answer  in 
another  court  depends  upon  whether  there  is  any  competent  evidence 
tending  to  show  his  guilt,  and  therefore  he  may  have  that  point  de- 
cided on  habeas  corpus.  People  ex  rel.  Perkins  v.  Moss,  113  App*  Div, 
329,  99  N.  Y.  Supp.  138,  affirmed  187  N.  Y.  411,  80  N..E.  383,  11  L. 
R.  A.  CN.  S.)  528,  10  Ann.  Cas.  309;  People  ex  rel.  Howey  v.  War- 
den, 207  N.  Y.  354,  101  N.  E.  167.  It  also  lies  to  test  the  validity  of 
a  conviction  on  a  plea  of  guilty,  depending  on  whether  a  crime  is  charg- 
ed ;  but  there,  I  think,  the  defendant,  after  pleading  guilty,  would  have 
no  other  remedy,  for  it  does  not  ordinarily  lie  to  test  the  validity  of  a 
conviction.  People  v.  Hislop,  77  N.  Y.  331 ;  People  ex  rel.  Tweed  v. 
Liscomb,  supra.  It  also  lies  to  test  the  vaHdity  of  a  sentence  under 
which  the  defendant  is  held ;  but  there  also,  I  believe,  there  would  be 
no  other  remedy.  People  ex  rel.  Tweed  v.  Liscomb,  supra.  From 
these  considerations  we  would  expect,  at  least,  to  find  that  the  court  or 
officer  authorized  to  entertain  the  proceeding  should  neither  be  requir- 
ed nor  permitted  to  sustain  the  writ  after  indictment  duly  found  in  a 
court  of  competent  jurisdiction,  unless  it  is  perfectly  clear  that  no 
crime  is  charged  in  whole  or  in  part  upon  which  the  relator  may  be 
convicted  under  the  indictment  found,  or  under  any  indictment  that 
may  be  found  on  a  resubmission ;  for  otherwise  the  validity  of  all  in- 
dictments might  be  tested  before  officers  other  *than  members  of  the 
court  in  which  they  are  found,  and  the  defendants  might  be  discharged, 
whereas,  if  the  indictments  were  left  to  be  tested  in  the  regular  meth- 
ods prescribed  by  criminal  procedure,  they  might  be  perfected  on  re- 
submission. 

We  find,  however,  that  the  authority  to  entertain  the  proceeding  in 
such  case  is  even  more  limited,  and  very  properly  so,  in  order  to  pre- 
vent the  withdrawal  and  usurpation  of  the  jurisdiction  of  the  court  in 
which  the  indictment  is  pending,  and  which  is  competent  to  decide,  ac- 
cording to  the  prescribed  procedure,  all  questions  ordinarily  arising 
with  respect  to  the  validity  of  indictments.  It  is  the  duty  of  the  court 
to  charge  the  grand  jury  originally  with  respect  to  their  duties  and  to 
advise  them  when  requested.  Code  Crim.  Proc.  §.§  248, 262.  When  the 
community  is  concerned  over  alleged  violations  of  laws,  the  courts  ordi- 
narily in  charging  grand  juries  draw  their  attention  thereto,  and  in- 
struct them  with  respect  to  violations  constituting  a  crime.  The  grand 
jury  that  found  the  indictment  may  have  been  so  instructed  or  advised 
that  violation  of  the  provisions  of  the  election  law  in  question  would 
constitute  a  misdemeanor,  and  that  it  was  their  duty  to  present  indict- 
ments therefor  if  evidence  thereof  should  be  presented  to  them.  If  the 
writ  would  lie  in  such  case,  the  court  or  officer  in  entertaining  it  would 
necessarily  be  collaterally  reviewing  such  instructions.  It  is  the  duiy 
of  the  district  attorney  to  present  evidence  before  the  grand  jury  and 
to  advise  them  with*  respect  to  what  constituted  indictable  crimes. 
Code  Crim.  Proc.  §§  263,  264. 

There  is  and  should  be  a  presumption  in  favor  of  the  validity  of  in- 
dictments duly  presented  under  the  advice  of  the  court  and  with  the 
assistance  of  tlie  prosecuting  officer.    As  might  be  expected,  therefore, 
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we  find  that  habeas  corpus  is  not  a  remedy  for  testing  the  sufficiency 
of  an  indictment  or  of  the  evidence  upon  which  it  was  found,  or  for 
testing  the  right  to  detain  the  accused  thereunder,  unless  there  be  a 
total  lack  of  jurisdiction  to  hold  or  to  bring  the  defendant  to  trial 
thereon.  People  ex  rel.  Moore"  v.  Warden,  150  App.  Div.  644,  135  N. 
Y.  Supp.  883 ;  People  ex  rel.  Tweed  v.  Liscomb,  supra ;  People  ex  rel. 
Scharif  v.  Frost,  198  N.  Y.  110,  91  N.  E.  376,  139  Am.  St.  Rep.  801 ; 
People  ex  rel.  Stabile  v.  Warden,  202  N.  Y.  138,  95  N.  E.  729;  People 
ex  rel.  Bullock  v.  Hayes,  166  App.  Div.  507,  151  N.  Y.  Supp.  1075; 
affirmed  215  N.  Y.  172,  109  N,  E.  77  \  People  ex  rel.  Perry  v.  GiUette, 
200  N.  Y.  275,  93  N.  E.  953;  People  ex  rel.  Conway  v.  Warden,  180 
App.  Div.  338,  167  N.  Y.  Supp.  280;  In  re  Hacker  (D.  C.)  73  Fed. 
464. 

The  rule  as  stated  and  administered  by  the  federal  courts  is  that  the 
writ  is  not  intended  as  a  substitute  for  the  functions  of  the  trial  court, 
either  as  to  disputed  questions  of  fact  or  law,  and  that  a  defendant  will 
not  be  permitted  thereby  to  anticipate  the  regular  course  of  proceed- 
ings by  alleging  want  of  jurisdiction  on  the  ground  of  the  invalidity  of 
the  statute  under  which  he  is  held  or  that  the  indictment  does  not  state 
a  crime  or  one  of  which  the  court  has  jurisdiction;  that  there  is  no 
unlawful  restraint  of  liberty  where  the  defendant  is  held  under  a  com- 
mitment legally  sufficient  under  an  order  of  a  court  of  competent  ju- 
risdiction; and  that,  with  the  exception  of  cases  involving  a  conflict 
between  state  and  federal  jurisdiction,  treaty  rights  and  obligations, 
double  jeopardy,  or  a  sentence  in  excess  of  jurisdiction,  or  violation  in 
a  prosecution  in  a  state  court  of  a  right  guaranteed  by  the  federal  Con- 
stitution, in  which  case  he  will  ordinarily  be  required  first  to  exhaust 
his  remedy  in  the  state  courts,  the  writ  will  not  lie  when  the  defendant 
is  held  under  indictment  or  under  a  warrant  for  his  removal  to  another 
jurisdiction,  and  he  will  be  left  to  his  remedy  in  the  criminal  prosecu- 
tion by  motion  to  quash  the  writ,  or  by  review  of  his  conviction,  or  as 
may  be  otherwise  provided.  Henry  v.  Henkel,  235  U.  S.  219-228,  229, 
35  Sup.  Ct.  54,  59  L.  Ed.  203 ;  Ex  parte  Watkins,  3  Pet.  191,  7  L.  Ed. 
650;  Lamar  .v.  U.  S.,  240  U.  S.  60-65,  36  Sup.  Ct.  255.  60  L.  Ed.  526; 
Ex  parte  Lange,  18  Wall.  163,  21  L.  Ed.  872;  Hyde  v  Shine,  199  U. 
S.  62-^,  25  Sup.  Ct.  760,  50  L.  Ed.  90;  In  re  Lonev,  134  U.  S.  372, 
10  Sup.  Ct  584,  33  L.  Ed.  949;  Riggins  v.  U.  S.,  199  U.  S.  547,  26 
Sup.  Ct.  147,  50  L.  Ed.  303;  In  re  Lancaster,  137  U.  S.  393,  11  Sup. 
Ct.  117,  34  L.  Ed.  713;  Ex  parte  Royall,  117  U.  S.  241,  6  Sup.  Ct. 
734,  79  L.  Ed.  868;  New  York  v.  Eno,  155  U.  S.  89,  iS  Sup.  Ct.  30, 
39  L.  Ed.  80;  Drew  v.  Thaw,  235  U.  S.  432,  35  Sup.  Ct.  137,  59  L.  Ed. 
302;  Johnson  v.  Hoy,  227  U.  S.  245,  33  Sup.  Ct.  240,  57  L.  Ed.  497. 

The  federal  rule  has  been  cited,  approved,  and  followed  frequently 
by  our  courts.  People  ex  rel  Collins  v.  McLaughlin,  194  N.  Y.  556, 
86  N.  E*  1119;  People  ex  reL  Scharif  v.  Frost,  supra;  People  ex  rel. 
Bullock  V.  Hayes,  supra ;  People  ex  rel.  Stabile  v.  Warden,  supra. 

The  defendant,  therefore,  is  not  unlawfully  restrained  of  his  liberty 
under  any  of  these  indictments.    It  follows  that  the  order  should  be 
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reversed,  and  writ  dismissed,  and  the  relator  remanded  to  custody.    Set- 
tle order  on  notice. 

SHEARN  and  MERREII.,  JJ.,  concur. 

CLARKE,  P.  J.  (concurring).  While  I  do  not  desire  to  dissent 
from  any  portion  of  Mr.  Justice  LAUGHLIN'S  opinion,  as  I  have 
always  entertained  the  opinion  that  habeas  corpus  is  not  to  be  used  as 
a  writ  of  error,  that  an  indictment  found  by  a  duly  constituted  grand 
jury,  returned  to  a  court  of  competent  jurisdiction,  imports  verity,  and 
cannot  be  so  tested  for  sufficiency  of  statement  or  proof,  other  rem- 
edies being  provided  by  law,  I  do  not  think  the  indictments  are  prop- 
erly before  us,  and  so  concur  upon  the  last  ground  stated  by  him. 

PAGE,  J.  (dissenting).  I  am  of  opinion  that  the  result  of  the 
decision  in  this  case  is  to  restrict  and  imduly  limit  the  operation  of 
the  writ  of  habeas  corpus,  the  great  object  of  which  is  the  liberation 
of  those  who  may  be  imprisoned  without  sufficient  cause.  Whatever 
may  be  the  reason  assigned  for  the  detention,  no  citizen  can  be  de- 
prived of  his  liberty  without  due  process  of  law.  To  hold  that  the 
relator  is  not  entitled  to  have  the  validity  of  an  indictment  tested  by 
habeas  corpus,  that  it  is  a  sufficient  return,  which  precludes  the  court 
from  inquiry  as  to  the  legality  of  the  confinement,  that  the  person  is 
confined  by  virtue  of  an  indictment  of  the  grand  jury  duly  found,  is 
to  revive  the  decisions  of  the  English  judges,  who  held  that  it  was 
a  sufficient  return  to  a  writ,  precluding  the  court  from  further  in- 
quiry as  to  the  cause  thereof,  that  the  person  was  detained  by  war- 
rant of  the  Privy  Council  or  the  King's  command.  The  object  of  all 
legislation  since  that  day  has  been  to  broaden,  and  not  to  limit,  the 
office  of  this  writ.  In  my  opinion,  if  a  person  is  confined  for  an  act 
which  does  not  constitute  any  offense  known  to  the  law,  he  may  be 
discharged,  whether  he  be  held  by  warrant  of  a  committing  magis- 
trate or  after  indictment  by  the  Grand  Jury. 

In  this  connection  I  wish  to  make  plain  the  distinction  that  exists 
between  an  indictment  where  the  crime  attempted  to  be  alleged  is  in 
fact  a  crime,  although  insufficiently  set  forth,  and  one  in  which  facts 
are  set  forth  which  constitute  no  offense  known  to  the  law.  In  the 
former,  the  sufficiency  of  the  indictment  must  be  tested  by  demurrer, 
or  other  appropriate  process  in  the  criminal  proceeding.  In  the  lat- 
ter, a  writ  of  habeas  corpus  ma/  properly  be  invoked,  for  the  per- 
son is  deprived  of  his  liberty  without  due  process  of  law,  and  his 
confinement  may  not  be  continued  to  abide  the  slow  process  of  de- 
murrer, and  possible  appeal.  As  I  stated  in  People  ex  rel.  Childs  v. 
Extraordinary  Trial  Term,  184  App.  Div.  829,  837,  171  N.  Y.  Supp. 
922,  927,  in  regard  to  these  same  indictments: 

"The  Indictment  sets  out  that  as  a  misdemeanor  which  the  law  does  not 
recognize  as  a  criminal  offense.  It  calls  for  a  prosecution  In  mpect  to  a 
matter  as  to  which  no  court  has  any  authority  to  entertain  a  prosecation. 
The  court  therefore  hajB  no  jurisdiction  to  detennlne  (he  matter  before  it" 
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It  seemed  to  me  that  this  ground  for  the  issuance  of  the  writ  of 
prohibition  was  stronger  than  that  stated  in  the  opinion  with  which  a 
majority  of  the  court  concurred.  The  other  members  of  the  court 
held  then,  as»  they  do  in  this  case,  that  the  only  way  this  objection 
could  be  taken  was  "by  demurrer,  at  the  trial  under  the  plea  of  not 
guilty,  and  in  arrest  of  judgment,"  and  from  an  adverse  decision  by 
appeal  to  the  Appellate  Division  and  the  Court  of  Appeals.  The  de- 
cision was  theretofore  limited  to  prohibiting  the  Extraordinary  Trial 
Term  from  proceeding  with  the  case. 

This  court  has  therefore  held  that,  where  it  is  claimed  that  a  per- 
son is  imprisoned  to  await  trial  on  an  indictment  in  which  he  claims 
he  is  not  charged  with  any  act  that  can  constitute  a  crime,  he  can- 
not obtain  relief  either  by  a  writ  of  prohibition,  or  of  habeas  corpus. 

Although  the  majority  of  the  court  held  that  the  sufficiency  of  the 
indictments  is  not  before  them,  they  have  nevertheless  considered  them 
and  hold  them  sufficient.  As  to  that  discussion,  I  am  content  to  rest 
my  dissent  upon  the  views  expressed  by  me  in  People  ex  rel.  Childs 
V.  Extraordinary  Trial  Term,  supra. 

I  am  therefore  of- opinion  that  the  learned  Justice  at  Special  Term 
was  right,  and  the  order  should  be  affirmed. 


(106  Misc.  Rep.  514) 

Petition  of  HARPER. 

(Supreme  C!ourt,  Special  Term,  New  York  C3ouiity.    March,  1919.) 

1.  Records  ^=»9(7) — ^Registration  op  Titib — Failure  to  Give  Statutory 

Notice— Denial  of  Application. 

An  application  to  register  title  will  be  denied,  where  there  is  no  proof 
of  any  notice  of  application  for  final  order  and  Judgment  of  registra- 
tion to  Attorney  General,  who  had  appeared,  and  where  there  is  no 
service  of  notice  of  hearing  directly  npon  persons  named  In  petition,  or 
any  impossibility  of  notices  required  by  Real  Property  Law,  f§  385,  891, 
392,  as  amended  by  I/aws  1918,  c.  572,  and  where  only  attempted 
notice  was  by  registered  letters  to  persons  mentioned  in  petition  and 
to  owners  of  adjoining  property,  none  of  whom  purported  to  sign  reg- 
istry receipts. 

2.  STATtJTES  €=>206 — Construction  as  a  Whole. 

All  parts  of  a  statute  must  be  construed,  so  far  as  possible,  in  har- 
mony one  with  the  other,  so  that,  if  possible,  meaning  may  be  given  to 
all  the  language  employed. 

Application  by  Thomas  Harper  to  register  a  title  to  certain  describ- 
ed real  property.    Application  denied. 

Walter  Fairchild,  of  New  York  City,  for  petitioner. 

FINCH,  J.  This  is  an  application  to  register  a  title  to  real  prop- 
erty pursuant  to  the  provisions  of  article  12  of  the  Real  Property 
Law  (Laws  1909,  c.  52  [Consol  Laws,  c.  50]  as  amended  by  Laws 
1910,  c.  627,  Laws  1916,  c  547,  and  Laws  1918,  c.  572). 

[1]  The  provisions  of  this  article,  in  brief,  provide  that  any  per- 
son who  claims  to  own,  or  has  a  contract  for  the  purchase  of,  land,  or 

^S9^or  other  cues  «e«  same  topic  ft  KBT-NUMBBR  in  bH  Key-Numbered  Digests  A  Indexes 
176N.Y.S.— 22 


Digitized  by 


Google 


338  176  NEW  YOEK  SUPPLEMENT  (Sup.  Ct. 

some  right  in  or  over  land,  may  file  a  petition  asking  to  have  such  land 
or  rights  registered.  At  the  same  time  with  the  filing  of  the  petition 
there  is  filed  a  notice  corresponding  to  a  lis  pendens.  The  matter  is 
then  referred  to  an  official  examiner  of  titles,  and  the  registrar  gives 
notice  to  the  persons  named  in  the  petition  as  having  or  claiming  any 
interest  in  or  lien  upon  the  property,  the  title  to  which  is  sought 
to  be  registered,  together  with  notice  to  the  owners  in  fee  simple  of 
the  surrounding  property,  and  to  such  additional  parties  as  are  sug- 
gested by  the  official  examiner  of  titles. 

In  reference  to  notice,  the  act  provides  as  follows : 

"The  registrar  shall  also,  within  seven  days  of  the  publication  of  said  no- 
tice in  a  newspaper,  cause  a  copy  of  said  notice  to  be  sent  by  registered 
letter,  demanding  a  return,  to  every  party  to  the  proceeding  whose  address 
is  known.  The  court  may  also  cause  other  or  further  notice  of  the  peti- 
tion to  be  given.  The  court  shall,  so  far  as  it  considers  it  i)08slble,  require 
proof  of  actual  notice  to  all  adjoining  owners  and  to  all  owners  who  ap- 
pear to  have  any  interest  in,  or  claim  to,  the  land  included^in  the  petltiou. 
Notice  to  such  persons  by  mail  shall  be  by  registered  letter,  demanding  a 
return.  The  registrar  shall  also  cause  the  notice  of  such  proceeding  and 
hearing  to  be  posted,  at  least  fourteen  days  before  the  return  day,  in  a 
conspicuous  place  on  each  parcel  of  lan^  affected  by  the  proceeding.  ♦  ♦  ♦ 
Default  shall  be  noted  on  the  failure  to  appear  of  any  of  those  on  whom  the 
notice  of  hearing  has  been  served  and  upon  petition  to  the  court  a  final 
order  of  registration  may  be  entered  at  once  on  the  failure  to  appear  and 
object  of  all  persons  so  served."     Real  Property  Law,  {  385. 

As  to  the'condusiveness  of  the  final  order,  the  act  provides: 

''The  judgment  and  any  order  made  and  entered  in  a  proceeding  under 
this  act  shall,  except  as  herein  otherwise  provided,  be  forever  binding  and 
conclusive  upon  the  state  of  New  York  and  all  persons  in  the  world,  whether 
mentioned  and  served  with  the  said  notice  specifically  by  name,  or  included 
in  the  •description,  *all  other  persons,  if  any,  having  any  right  or  interest 
in,  or  liens  upon,  the  property  affected  by  this  proceeding,  or  any  part 
thereof.'  It  shall  not  be  an  exception  to  such  conclusiveness  that  any  such 
person  is  an  infant,  lunatic  or  is  under  any  other  disability  or  is  not  yet 
in  being.  ♦  ♦  ♦  No  action  or  proceeding  ^all  lie  or  be  commenced,  except 
on  the  ground  of  fraud  as  above  stated,  to  set  aside  any  final  order  or  judg- 
ment of  registration  or  to  modify  or  affect  the  same  or  for  the  recovery  of 
registered  property  or  any  estate,  right  or  interest  in  or  lien  upon  the 
same  or  any  part  thereof,  or  to  make  any  entry  thereon,  adversely  to  the 
title  or  interest  registered  therein,  as  directed  by  a  final  order  or  judgment 
of  the  court,  unless  such  action  or  proceeding  is  commenced  within  thirty 
days  after  such  final  order  or  judgment  of  registration  is  entered."  Beal 
Property  Law,  {f  391,  892. 

Thereafter  any  claimant  is  relegated  solely  to  a  claim  against  the 
state  and  the  state  is  supposed  to  be  reimbursed  for  any  claims  paid 
by  it  from  an- assurance  fund  made  up  by  the  pa3anents  of  one-tenth 
of  1  per  cent,  of  the  value  of  each  piece  of  real  property  registered 
upon  the  original  registration  of  the  same.  It  thus  appears  that  the 
state  is  practically  an  absolute  guarantor  of  the  validity  of  the  title, 
and  is  responsible  for  the  rights  of  any  one  that  has  been  cut  off  by 
the  error  of  any  official  under  the  registration  act,  or  by  the  failure 
to  give  actual  notice  to  any  person  if  such  actual  notice  should  have 
been  given  whereby  such  person  might  have  come  in  and  brought  its 
right  to  the  attention  of  the  court  for  protection. 
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An  examinatioa  of  the  papers  submitted  upon  this  application  shows 
two  objections: 

First,  there  is  no  proof  before  the  court  that  any  notice  has  been 
given  to  the  Attorney  General  of  the  state  of  the  application  for  the 
final  order  and  judgment  of  registration  although  an  appearance  has 
been  entered  by  him.  ■  Failure  to  give  such  notice  to  any  party  who 
has  appeared  and  not  waived  such  notice,  or  consented  to  such  ap- 
plication, would  require  the  withholding  of  the  relief  asked.  In  the 
case  of  the  Attorney  General  of  the  state  this  failure  is  of  particular 
importance,  because  this  proceeding  is  of  such  a  character  that  the 
court  looks  peculiarly  to  the  learning  and  diligence  of  the  Attorney 
General  to  bring  before  the  court  for  its  determination  all  questions 
involved  in  the  application  for  the  registration  of  the  title. 

The  second  objection  concerns  the  notice  of  hearing  given  to  those 
who  are  sought  to  be  made  parties  to  the  proceeding.  It  appears  from 
^11  the  papers  submitted  to  the  court  that,  in  addition  to  the  publica- 
tion and  posting  on  the  land,  the  only  notice  that  the  registrar  has 
given  or  attempted  to  give  has  been  the  mailing  of  a  registered  letter 
to  all  persons  named  in  the  petition  upon  which  the  proceeding  was 
commenced  as  having  or  claiming  any  interest  in  or  lien  upon  the 
property  or  any  part  thereof,  the  title  to  which  is  sought  to  be  regis- 
tered, and  a  like  notice  to  the  owners  of  the  surrounding  contiguous 
properties.  An  examination  of  the  returns  to  the  registered  letters 
shows  that  not  pne  of  the  parties  to  whom  the  notice  has  been  sent 
purports  to  sign  the  registry  receipt.  In  each  case  the  receipt  is  ap- 
parently signed  by  some  person  other  than  the  one  to  whom  the  no- 
tice was  addressed,  and  the  person  signing  has  apparently  signed  the 
name  of  the  person  to  whom  the  notice  was  addressed,  and  has  filled 
in  his  or  her  own  name  on  the  line  below  and  above  the  printed  words 
on  said  receipt  reading  "signature  of  addressee's  agent." 

There  is  no  proof  before  the  court  of  any  authority  on  behalf  of  the 
person  styling  himself  or  herself  "agent"  to  receive  the  notice,  and 
f rcxn  the  facts  before  the  court  there  is  no  proof  that  the  person  re- 
ceiving the  notice  was  not  a  mere  interloper  or  entire  stranger  to  the 
person  to  whom  the  notice  was  mailed.  It  thus  affirmatively  appears 
from  the  papers  before  the  court  that  no  service  of  any  kind  has  been 
made  directly  upon  the  person  intended.  Under  such  circumstances 
the  presumption  that  might  otherwise  arise  by  showing  that  the  par- 
ties had  received  notice  by  registered  mail  is  lacking. 

One  reason  thus  appears  for  the  express  provision  of  the  section 
above  quoted,  requiring  actual  notice  unless  the  court  considers  that 
such  actual  notice  is  impossible.  Another  and  even  more  cogent  reason 
for  requiring  actual  notice  is  evidenced  by  the  quotation  above  from 
sections  391  and  392  of  this  act.  By  these  sections  there  has  been  taken 
away  the  protection  heretofore  practically  universally  afforded  those 
?igainst  whom  judgments  have  been  taken  without  actual  notice,  and 
an  opportunity  to  be  heard,  of  being  allowed  to  come  in  subsequently 
and  open  the  judgment  and  defend.  Actual  notice  can  only  be  shown 
to  the  court  by  adequate  proof  by  affidavit  or  testimony  that  the  notice 
of  hearing  was  given  to  and  left  with  the  person  desired  to  be  served; 
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and  that  the  person  effecting  such  service  personally  knew  the  per- 
son served  to  be  the  person  named  in  the  petition.  There  is  nothing  j 
before  the  court  to  show  that  either  actual  notice  has  been  given  to  the 
persons  named  in  the  petition  or  that  it  is  not  possible  to  give  such 
notice,  as  required  by  the  express  language  of  this  act.  The  court 
cannot  find  that  it  is  impossible  to  give  such  actual  notice  without 
facts  being  presented  to  the  court  showing  that  due  diligence  has  been 
used  to  endeavor  to  give  such  actual  notice,  and  that  it  is  not  possible. 
Upon  such  facts,  and  upon  such  facts  only,  would  the  court  be  justi- 
fied in  finding  that  it  was  riot  possible  to  give  the  requisite  notice 
which  the  statute  makes  mandatory  upon  the  court  to  require  unless 
the  court  shall  find  it  impossible. 

The  statute  requires  due  diligence  in  an  attempt  to  give  actual  no- 
tice not  only  to  all  owners  who  appear  who  have  any  interest  or  claim 
to  the  land,  but  also  to  all  adjoining  owners.  This  is  important,  since 
the  survey  annexed  to  the  petition  sets  the  boundaries  between  the 
land  of  which  registration  is  sought  and  the  land  of  adjoining  own- 
ers. The  sentence,  "Notice  to  such  persons  by  mail  shall  be  by  reg- 
istered letter,  demanding  a  return,"  following  the  sentence  providing 
for  the  use  of  due  diligence  in  attempting  to  give  actual  notice,  would 
seem  clearly  to  mean  that  where  notice  by  mail  is  given  such  notice 
shall  be  by  registered  mail. 

[2]  Also,  if  otherwise  construed,  this  sentence  woyld  directly  con- 
tradict the  preceding  sentence,  and  thus  violate  the  basic  rule  of  con- 
struction that  all  parts  of  a  statute  must  be  construed,  so  far  as  possi- 
ble, in  harmony  one  with  the  other,  so  that,  if  possible,  meaning  may 
be  given  to  all  the  language  employed.  People  v.  Aheam,  196  N.  Y. 
221,  227,  89  N.  E.  930,  26  L.  R.  A.  (N.  S.)  1153 ;  Matter  of  New  York 
&  Brooklyn  Bridge,  12  N.  Y.  527 ;  People  ex  rel.  Frcligh  v.  Matseli, 
94  N.  Y.  179.    In  People  v.  Aheam  the  court  said : 

"The  principles  ordinarily  governing  the  Interpretation  of  statutes  com- 
mand us  ♦  ♦  •  to  avoid  a  construction  which  would  leave  any  provision 
of  the  statute  without  effect,  or  which  would  result  in  a  virtual  repeal  by 
impUcatlon  of  one  provision  by  another.' 

In  the  state  of  Massachusetts,  where  the  constitutionality  of  a  stat- 
ute similar  to  our  own  was  sustained  by  a  court  divided  three  to  two, 
in  the  majority  opinion  it  was  said; 

"I  am  free  to  confess,  however,  that,  with  the  rest  of  my  Brethren,  I 
think  the  act  ought  to  be  amended  in  the  direction  of  stiU  further  precau- 
tions to  secure  actual  notice  before  a  decree  is  entered,  and  that,  if  it  Is  not 
amended,  the  Judges  of  the  court  ought  to  do  all  that  is  in  their  power  to  \ 

satisfy  themselves  that  there  ha»  been  no  failure  in  this  regard  before  they  | 

admit  a  title  to  registration."     Tyler  v.  Court  of  Begistration,  175  Mass.  | 

71,  78,  55  N.  E.  812,  815  (51  L.  B.  A.  433). 

The  purposes  sought  to  be  accomplished  by  the  act  in  question  are  j 

clearly  beneficent,  and  when  once  a  title  has  been  properly  registered  I 

the  resulting  benefits  to  the  realty  are  apparent ;  but  tfiis  makes  none 
the  less  necessary  the  requirements  that  the  initial  registration  must  be 
in  accordance  with  those  fundamentd  principles  which  the  accumu- 
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lated  experience  of  mankind  has  shown  to  be  necessary  to  promote 
justice  and  fair  dealing  between  man  and  man. 

It  follows  that  the  application  for  registration  must  be  denied,  with- 
out prejudice  to  such  subsequent  proceedings  as  the  petitioner  may  be 
advised. 

Application  denied. 


(187  App,  Div.  660) 

WILSON  V.  CHRISTAIi. 

(Supreme  Conrt,  Appellate  Division,  First  Department.     May  16,  1919.) 

1.  Wabehouskmen  ^=>34(5) — Refusal  to  Deliveb—Action  fob  Dahages — 

BUBDEN   OF  PBOOF. 

In  action  against  warehouseman  for  refusal  to  deliver  stored  goods, 
proof  by  defendant  that  the  goods  were  stolen  shifts  burden  of  proof  upon 
philntlff  to  prove  that  warehons^nan  faUed  to  nse  due  care  or  was  neg- 
ligent 

2.  Wabehousemeit  «s5>Ji4(7)— Fatlubb  to  Deuvkb  Stobbd  Goods— Action  fob 

DamaueS'-Pbima  Facie  Case. 

In  action  against  warehouseman  for  failure  to  deliver  stored  goods  up- 
on demand  therefor,  plalntlflf  establishes  prima  facie  case  by  proving 
the  bailment,  and  warehouseman's  refusal  or  failure  to  deliver  It  up. 

3.  Wabehousemen  ^=9.34(5) — Faflube  to  Deliveb  Goods— Bubden  of  Pboof. 

In  action  against  warehousemen  for  failure  to  deliver  stored  goods 
upon  reciuest  therefor,  where  plaintiff  establishes  prima  facie  case  by 
proof  of  bailment  and  failure  to  deliver,  the  burden  is  upon  warehouse- 
man to  establish  the  existence  of  a  lawful  excuse  for  ^uch  refusal,  In 
view  of  General  Business  Law,  |  95.  ' 

4.  WABFirotrsEMEN  <8=524(4) — ^Theft  of  Goods— Liabilitt. 

Where  i?oods  stored  with  warehouseman  were  stolen,  warehouseman 
Is  not  liable,  unless  he  was  negligent,  by  failing  to  exercise  that  degree 
of  care  over  the  proi>erty  intrusted  to  him  that  men  of  prudence  would 
exercise  under  like  circumstances  In  regard  to  their  own  property,  and 
unless  such  negligence  contributed  to  the  theft 

6.  Wabehousemen  €s=>34(9) — Failubb  to  Dei«iveb  Goods— Action  fob  Dam- 
ages—J  uby  Question. 

In  action  ai^ainst  warehouseman  for  failure  to  deliver  stored  goods 
upon  demand  therefor,  where  defense  was  the  theft  of  the  goods,  wheth- 
er the  warehouseman  had  exercised  that  degree  of  care  over  the  prop- 
erty that  men  of  ordinary  prudence  would  exercise  under  like  circum- 
stances In  regard  to  their  own  property  was  a  question  for  the  Jury. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  William  G.  Wilson  against  Florence  M.  Christal.  From 
a  determination  of  the  Appellate  Term,  affirming  a  judgment  of  the 
Municipal  Court  for  plaintiff,  defendant  appeals.  Determination  and 
judgment  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Beirce  &  Hopkins,  of  New  York  City  (Manfred  Nathan,  of  New 
York  City,  of  counsel),  for  appellant. 

Frank  Case  Hayden,  of  New  York  City,  for  respondent. 

^s^Tot  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  St  Indexes 
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PAGE,  J.  The  plaintiff,  on  May  31,  1915,  stored  with  the  de- 
fendant a  trunk  containing  silverware  and  clothing  and  paid  the  stor- 
age for  one  month.  He  with  his  family  left  the  city,  and  did  not 
return  until  April,  1916,  when  he  called  at  the  defendant's  ware- 
house and  tendered  the  past-due  storage  charges.  He  was  then  in- 
formed that  his  trunk  had  been  broken  open  and  the  contents  stolen, 
and  the  defendant  refused  to  accept  the  money.  The  plaintiff  proved 
a  prima  facie  case,  and  the  defendant's  husband,  who  managed  the 
business,  testified  that  the  trunk  was  stored  in  the  cellar,  the  only 
entrance  to  which  was  through  an  iron  door  in  the  street  down  a 
wooden  staircase  and  through  another  door;  that  in  February,  1916, 
some  one  gained  access  to  the  premises  from  an  adjoining  building, 
by  breaking  through  the  stairway  and  the  door  at  the  foot  thereof, 
and  he  found  the  plaintiff's  and  several  other  trunks  rifled  of  their 
contents.  He  stated  that  the  defendant  did  not  employ  a  night  watch- 
man, nor  have  the  premises  connected  with  a  burglar  alarm  system. 

[1]  The  learned  trial  court  failed  to  make  any  mention  of  the 
burden  of  proof  in  his  main  charge.  The  defendant's  counsel  re- 
quested the  court  to  charge  the  jury: 

"That  should  they  find  that  this  property  was  burglarized,  that  then  the 
burden  of  proof  is  upon  the  plaintiff  to  show  that  the  defendant  failed  to 
use  due  care  or  was  negligent." 

This  being  declined,  an  exception  was  taken.  The  request  em- 
bodied a  correct  statement  of  the  law,  and  it  was  error  to  refuse  to 
charge  it. 

[2-4]  The  plaintiff  established,  a  prima  fade  case,  by  proving  the 
bailment  of  the  trunk  and  refusal  or  failure  to  deliver  it  with  it§ 
contents.  The  burden  then  rested  upon  the  defendant  to  establish 
the  existence  of  a  lawful  excuse  for  such  refusal  (General  Busi- 
ness Law  [Consol.  Laws,  c.  20]  §  95),  for  an  unexplained  refusal 
or  failure  to  deliver  upon  demand  is  evidence  of  a  neglect  of  duty, 
which  unexplained  and  unexcused  gives  a  right  of  action  (Golden 
V.  Romer,  20  Hun,  438).  When  the  failure  to  deliver  is  shown,  a 
prima  facie  case  of  negligence  is  made  out,  Herrman  v.  New  Eng- 
land Nav.  Co.,  143  App.  Div.  551,  128  N.  Y.  Supp.  380.  The  bur- 
den of  an  explanation  is  then  on  the  defendant  and  that  burden  is 
satisfied  if  he  shows  that  the  goods  were  stolen.  Qaflin  v.  Meyer, 
75  N.  Y.  260,  31  Am.  'Rep.  467.  The  burden  is  then  upon  the  plain- 
tiff of  showing  that  the  negligence  of  the  warehousemen  contributed 
to  the  theft.     Claflin  v.  Meyer,  supra. 

[B]  This  does  not  necessarily  mean  that  the  plaintiff  must  adduce 
evidence  to  that  effect,  ''although  it  may  be  that  the  proof  given  by" 
the  defendant,  "explanatory  of  the  reason  for  nondelivery,  may  dis- 
close circumstances  which,  in  their  nature,  permit  or  require  the  in- 
ference of  negligence  on  his  part  (Russell  Mfg.  Co.  v.  N.  H.  Steam- 
boat Co.,  50  N.  Y.  121),  the  affirmative  of  the  issue  is  not  shifted  to 
the  defendant,  but  remains  through  the  trial  with  the  plainiiff'' 
(Stewart  v.  Stone,  127  N.  Y.  500,  506,  28  N.  E.  595,  596  [14  L.  R. 
A.  215]).  Therefore,  upon  the  whole  case  the  question  was  for  the 
jury  whether  the  defendant  had  exercised  that  degree  of  care  over 
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the  property  intrusted  to  him  that  men  of  prudence  would  exercise 
under  like  circumstances  in  regard  to  their  own  property.  The  bur- 
den of  proving  by  a  fair  preponderance  of  the  evidence  that  the  theft 
was  contributed  to  by  the  lack  of  such  care  rested  upon  the  plaintiff. 
The  determination  of  the  Appellate  Term  and  the  judgment  of  the 
Municipal  Court  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  in  all  the  courts  to  abide  the  event  of  the  ac- 
tion.   Order  filed.    All  concur* 


KNICKERBOCKER  v.  PRESS  PUB.  CO. 
(Supreme  Court,  Special  Term,  Erie  County.    May  21,  1919.) 

1.  I/IBKL    AND    SlANDXB    ^=3>89(1) — PUCADIXTO     SPECIAL    DAMAGES— -EZTSINSIC 

Fact. 

Complaint  in  action  for  libel,  where  no  special  damages  are  alleged, 
is  demurrable,  if  the  publication  is  not  libelous  without  the  aid  of  extrin- 
sic facts. 

2.  LiBBi.  AND  Slandeb  «s»82 — ^Plsadino— Application  ov  Libel  to  Plain- 

tiff. 

Code  Ciy.  Proc.  §  535,  making  it  unnecessary  to  plead  extrinsic  facts  to 
show  application  to  plaintiff  of  defamatory  matter,  does  not  help  out 
a  complaint  in  a  libel  action,  so  as  to  give  an  Innocent  statement  a 
defamatory  quality,  but  is  only  pertinent  upon  the  application  of  a  libel- 
ous article  to  the  plaintiff.  v 

3.  Libel  and  Slandeb  ^=389(1)— Pleading  Special  Damage. 

Newspaper  articles  Jield  not  libelous  on  their  face,  so  as  to  render  \t\ 
unnecessary  to  allege  special  damages. 

Action  by  John  C.  Knickerbocker  against  the  Press  Publishing 
Company.  On  demurrer  to  plaintiff's  complaint,  brought  on  as  a 
motion.     Demurrer  sustained,  with  leave  to  serve  amended  complaint. 

H.  A.  Blake,  of  Albion,  for  plaintiff. 

Taylor,  Jackson,  Brophy  &  Nash,  of  New  York  City,  for  defend- 
ant. 

SEARS,  J.  [1]  In  this  action  the  defendant  has  demurred  to  the 
complaint.  The  action  is  for  libel.  The  complaint  alleges  no  special 
damages,  and,  under  the  rule  laid  down  in  O'Connell  v.  Press  Pub- 
lishing Co.,  214  N.  Y.  352,  108  N.  E.  556,  the  complaint,  where  no 
special  damages  are  alleged,  is  demurrable,  if  the  publication  is  npt 
libelous  without  the  aid  of  extrinsic  facts.  The  correctness  of  this 
rule  has  been  vigorously  attacked  by  plaintiff's  counsel,  but  its  au- 
thority is  conclusive  upon  this  court.  In  deciding  the  issue  raised  * 
by  the  demurrer,,  therefore,  only  the  articles  complained  of,  and  the 
allegations  that  the  articles  were  ''published  concerning  the  plaintiff," 
need  be  considered. 

[2]  No  word  or  phrase  in  any  one  of  the  articles  indicates  that 
the  plaintiff  is  referred  to,  or,  in  fact,  gives  any  clew  to  any  individ- 
ual libelously  indicated.    In  the  first  article  this  sentence  occurs : 

"Stl^ow  was  prosecuted,  and  on  a  pretended  confession,  which  he  was 
ignomntly  trieked  into  signing,  was  convicted." 

^s»For  other  cases  see  same  topic  &  KBT-NUMBEE  Id  all  Key-Numbered  Digests  &  Indexes 
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But  there  is  no  indication  as  to  who  took  the  confession,  who  ar- 
ranged or  carried  out  the  trick,  or  who  induced  the  signature.  An- 
other article  contains  these  sentences : 

"Peddler  King  yesterday  repudiated  in  Orleans  county  the  confession  he 
made  in  Cattaraugus  county,  clearing  Charles  Stlelow  of  the  guilt  of  mur- 
der. He  may  repudiate  repudiation  now;  may  take  what  shlfdng  stand  he 
will,  without  shaking  belief  that  Stielow's  conviction  was  an  error  of  justice, 
and  barely  escaped  becoming  public  murder.  It  is  needless  to  discuss  the  in- 
terest of  the  Albion  officials  in  defending  the  fairness  of  Stielow's  trial,  or 
their  apparent  reluctance  to  permit  King  to  be  further  questioned.  •  ♦  ♦ 
Stlelow  cannot  read.  His  so-called  confession,  signe^  with  a  mark,  impressed 
Justice  Guy,  as  it  had  others,  with  its  clumsy  incredibility.  •  •  ♦  All  the 
developments  since  Stielow's  narrow  escape  from  the  chair  heighten  the 
suspicion  that  money  reward  or  the  desire  to  win  praise  for  efficiency  may 
have  aided  carelessness  in  doing  an  innocent  man  the  gravest  injustice." 

Here  again  there  is  the  same  generality.  No  individual  is  indi- 
cated by  a  single  word,  nor  throughout  the  four  articles  set  forth  in 
the  complaint  is  there  anywhere  a  sentence  which  goes  further  in  in- 
dividual application  than  the  sentences  quoted.  The  plaintiff,  how- 
ever, contends  that  the  allegation  that  the  words  were  "published 
concerning  the  plaintiff"  is  sufficient  to  connect  the  articles  with  the 
plaintiff,  under  the  provisions  of  section  535  of  the  Code  of  Civil 
Procedure : 

'^Pleadings  in  Libel  and  Slander, — It  is  not  necessary,  in  an  action  for  libel 
or  slander,  to  state,  in  the  complaint,  any  extrinsic  fact,  for  the  purpose  of 
showing  the  applicatfon  to  the  plaintiff,  of  the  defamatory  matter;  but  the 
plaintiff  may  state,  generally,  that  It  was  published  or  spoken  concerning 
him;  and,  If  that  allegation  is  controverted,  the  plaintiff  must  establish  it 
on  the  trial." 

The  plaintiff  would  scarcely  contend  that  a  complaint  would  be  suf- 
ficient if  it  alleged  merely  the  publication  of  the  words,  "John  -Doe 
was  foully  murdered,"  together  with  a  statement  that  the  words  were 
published  of  and  concerning  the  plaintiff.  Surely  the  Code  section 
must  have  a  narrower  meaning,  and  this  I  understand  to  be  that  it 
permits  a  plaintiff,  under  the  allegation  therein  provided  for,  to  prove 
the  application  to  himself  of  an  otherwise  libelous  article,  and  for  an 
article  to  be  libelous  it  must  have  an  individual  application.  The 
Code  allegation  does  not  help  out  the  complaint,  so  as  to  give  an 
innocent  statement  a  defamatory  quality,  but  is  only  pertinent  upon 
the  application  of  a  libelous  article  to  the  plaintiff.  This  is  the  effect 
of  the  decision  of  Van  Heusen  v.  Argenteau,  194  N.  Y.  309,  87  N. 
E.  437.    There  Chief  Judge  CuUen  says: 

"If  the  letter  is  libelous  on  its  face,  then,  under  the  Code  of  Civti  Pro- 
cedure, It  was  sufficient  for  the  plaintiff  In  her  declaration  to  allege  that  It 
was  published  of  and  concerning  her.  Section  535.  Should  this  allegation  be 
put  in  Issue,  then  she  would  be  bound  to  prove  the  extrlnslf  facts  showing 
the  application  of  the  libel  to  her,  but  she  was  not  bound  to  allege  such 
facts  in  her  pleading.  If,  however,  the  publication  was  not  libelous  on  its 
face,  but  libelous  only  by  reason  of  extrinsic  facts  and  circamstances,  then 
It  was  necessary  to  allege  such  facts  in  her  complaint,  for  the  statutory  pro- 
vision dted  In  no  way  has  relieved  the  plaintiff  from  the  obligation  that 
rested  on  her  in  this  respect  under  the  common-law  rules  of  pleading.  This 
was  so  held  In  Pry  v.  Bennett,  6  Sandf.  54>  66,  and  the  general  principle  Is  ad- 
mirably stated  by  Judge  Yann  In  Gorr  y.  Sun  Printing  &  Publishing  Ass*u, 
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177  N.  Y.  131,  136,  »  N.  B.  288,  289:  'When  am  article  Is  not  libelous  on  Its 
face,  but  becomes  so  only  by  reference  to  extrinsic  facte,  such  facts  must  be 
alleged  in  a  traversable  form,  for  they  relate  to  the  substance,  and  not  to  the 
application,  of  the  charge.  To  such  an  averment  the  statute,  which  changed 
the  rules  of  pleading  In  actions  for  defamation,  has  no  application/  Kor 
can  the  Innuendoes  supply  the  defect  of  a  pleading  in  this  respect,  for  'an 
Innuendo  does  not  enlarge  the  matter  set  forth  specially  in  other  portions  of 
the  complaint.  It  only  explains  the  application  of  the  words  employed,  [and] 
when  not  Justified  by  the  antecedent  facts  to  which  it  refers,  so  that,  reject- 
ing it,  the  words  are  not  actionable,  a  demurrer  will  lie.'  Fleischman  y. 
Bennett,  87  N.  Y.  231,  238.  See  Caldwell  v.  Raymond,  2  A6b.  Pr.  193,  Blaisdell 
T.  Raymond,  4  Abb.  Pr.  446,  458,  and  Fry  v.  Bennett,  supra.    *    ♦     ♦ 

*'An  Illustration  may  Benre  to  make  my  meaning  clear.  If  a  murder  were 
committed,  to  which  there  were  no  eyewitnesses,  surely  a  person  or  a  news- 
paper might  write  that  the  way  to  discover  the  perpetrator  of  the  crime 
would  be  to  find  who  had  a  motive  for  Its  commission,  and  who  had  an  op- 
portunity to  commit  it,  without  being  subject  to  a  suit  for  libel  by  any  per- 
son. The  statement  of  itself  would  not  refiect  upon  any  particular  indi- 
TiduaL  But  there  might  be  a  situation  at  the  time  of  the  publication  which 
"would  tend  to  establish  that  by  the  statement,  apparently  on  its  face  a  general 
one,  it  was  In  fact  intended  to  impute  the  commission  of  the  crime  to  some 
Individual.  In  such  case  an  action  for  libel  would  lie,  but  the  extrinsic  facts 
and  circumstances  which  macte  the  statement  libelous  on  individuals  would 
be  a  necessary  part  of  the  cause  of  actioxL  to  be  alleged  in  the  complaint,  as 
well  as  proved  upon  the  trial." 

Feely  v.  Vitagraph  Co.,  184  App.  Div.  527,  172  N.  Y.  Supp.  264, 
IS  to  tfie  same  effect. 

[3]  I  am  of  the  opinion^  therefore,  that  the  articles  complained  of 
are  not  libelous  on  their  face. 

The  demurrer  to  plaintiff's  complaint  is  sustained,  with  $10  costs, 
with  leave  to  plaintiff  to  serve  an  amended  complaint,  on  payment  of 
costs,  within  20  days  after  the  service  of  the  order  or  judgment  en- 
tered in  accordance  herewith. 


(187  AK).  Dlv.  e66) 

JAOOBSOHEN  v.  KATZ. 

(Supreme  Court,  Appellate  Division,  Blrst  Department.    May  Id,  1919.) 

1.  lilBEL  AND   SlANDEB  <S!=»123(1> — JURY   OtTIMTION. 

In  a  slander  action,  conflicting  evidence  hefld  to  make  jury  (inestion 
whether  defendant  stated  plaintiff  was  dishonest. 

2.  Libel  and  Slandeb  ^==>D(1) — Dishonesty  in  Occupation. 

Where  defendant  was  charged  with  slandering  plaintiff  by  charging 
her  with  dishonesty  in  her  occupation  as  a  saleslady,  the  words  were 
actionable  per  se. 

Appeal  from  Bronx  County  Court. 

Action  by  Hannah  Jacobsohen  against  Louis  Katz.  A  verdict  for 
plaintiflf  was  set  aside,  and  a  new  trial  ordered,  and  plaintiff  appeals. 
Order  reversed,  verdict  reinstated,  and  judgment  directed  to  be  en- 
tered for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

^S9Foi  other  cases  see  same  topic  ft  KEY-NUMBER  in  ail  Key-Numbered  Digests  &  Indexes 
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Abraham  Lipton,  of  New  York  City,  for  appellant. 
Herman  Hoffman,  of  New  York  City,  for  respondent 

PAGE,  J.  The  action  was  to  recover  damages  for  slander.  The 
plaintiff  was  in  the  employ  of  the  defendant  about  four  days,  when  she 
left  to  accept  employment  in  another  place.  The  next  day  after  she 
left,  the  defendant  called  on  a  Mr.  Lewis,  in  whose  employ  plaintiff 
had  been  just  previous  to  her  accepting  employment  with  the'  defend- 
ant. Lewis  had  sold  his  lease  and  was  giving  up  his  store.  The  de- 
fendant said  to  him:  "What  are  you  doing?"  Lewis  said:  "I  am 
getting  out."  Katz  said :  "No  wonder  you  have  to  get  out ;  you  had 
a  girl  in  your  employ  robbing  you  right  and  left."  Lewis  said :  "What 
do  you  mean?"  Katz  replied,  "The  saleslady  down  at  our  office  that- 
worked  for  you  was  getting  off  with  money  on  every  sale  she  made," 
and  further  said,  "A  woman  bought  a  hat  for  $4  and  she  put  $3  in  the 
cigar  box" — ^this  box  being  the  place  where  defendant  kept  his  money. 
Lewis  testified  that  Katz  mentioned  Mrs.  Jacobsohen  as  being  the  sales- 
lady to  whom  he  referred.  Lewis  was  corroborated  by  Henry  Relkin, 
who  was  present  during  the  conversation.  The  defendant  and  his 
brother,  who  were  present,  denied  that  any  such  conversation  took 
place. 

[1,2]  There  was,  therefore,  a  clearly  contested  question  of  fact  for 
the  determination  of  the  jury.  The  judge  who  tried  the  case  evidently 
considered  that  it  was  necessary  for  the  plaintiff  to  prove  special  dam- 
ages, and  as  both  Lewis  and  Relkin  stated  that  they  did  not  believe  the 
statements,  and  it  was  shown  that  the  plaintiff  was  still  in  the  employ- 
ment in  which  she  was  at  the  time,  he  thought  that  the  plaintiff  had 
failed  to  prove  that  she  was  entitled  to  any  damage.  Inasmuch  as  the 
words  spoken  of  the  plaintiff  charged  her  with  dishonesty  in  her  busi- 
ness or  employment,  they  were  actionable  per  se,  and  it  was  not  neces- 
sary to  prove  special  damage. 

The  verdict  was  set  aside  on  the  ground  that  it  was  the  result  of  prej- 
udice and  sympathy  and  against  the  weig^ht  of  evidence.  This  was 
clearly  wrong;  The  verdict  was  not  excessive,  and  was  clearly  jus- 
tified by  the  evidence,  and  the  order  should  be  reversed,  with  costs  to 
the  plaintiff,  and  the  verdict  reinstated,  and  judgment  directed  to  be 
entered  thereon  in  favor  of  the  plaintiff.    All  concur. 
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In  re  HARKNESS  et  al.    In  re  HAGAR.    In  re  BUTTERFIELD'S  ESTATE. 

(Surrogate's  Court,  Putnam  Ck)unty.     April  19,  1919.) 
BzECOTOBS  AND  Administbatobs  ^ss>314(12) — Apfejos  fbom  Dbcbbbs— Con- 

BOUDATION. 

Where  legal  Issues  Involved  on  appeal  from  decree  directing  execu- 
tors to  turn  over  sum  of  money  to  i^eslduary  legatee  are  the  same  as 
those  involved  on  appeal  from  decree  entered  In  the  matter  of  the  In- 
termediate accountings  of  the  executors,  the  proper  and  logical  method 
Is  for  the  parties  to  unite  In  presenting  one  set  of  appeal  papers  and  have 
all  questions  UtigaTed  at  one  time. 

In  the  matter  of  the  second  intennediate  accounting  of  David  W. 
Harkness  and  others,  as  executors,  etc.,  of  Julia  Lorillard  Butterfield, 
deceased,  of  the  judicial  settlement  of  the  second  intermediate  accounts 
of  Albert  Francis  Hagar,  as  one  of  the  executors,  etc.,  of  Julia  Loril- 
lard Butterfield,  deceased,  and  of  the  estate  of  Julia  Lorillard  Butter- 
field,  deceased.  On  motion  by  Albert  Francis  Hagar,  and  on  motions 
on  behalf  of  the  general  guardians  of  the  Wheeler  infants  and  the  ad- 
ministrators of  Arthur  G.  Wheeler's  estate,  seeking  to  consolidate  ap- 
|>eals.    Denied. 

See,  also, App.  Div.  — ,  176  N.  Y.  Supp.  90L 

Merrill,  Rogers  &  Terry,  of  New  York  City,  for  executors  Hark- 
ness and  May. 

Albert  F.  Hagar,  of  New  York  City,  in  pro.  per. 

Graham  Witschief,  of  Newburgh,  special  guardian,  for  Wheeler  in- 
fants. 

McReynolds  &  Hunter,  of  New  York  City,  for  Wheeler's  adminis- 
trators and  general  guardians  of  Wheeler  infants. 

Mortimer  B.  Patterson,  of  Nyack,  for  residuary  legatee. 

Hamilton,  Gregory  &  Freeman,  of  New  York  City,  for  Purdy  heirs. 

George  W.  Study,  of  New  York  City,  for  executor  and  administra- 
tor of  estate  of  decedent  executor  Ehlers. 

SOUTHARD,  S.  Application  has  been  made  on  motion  of  Albert 
Francis  Hagar,  individually  and  as  executor  and  trustee  under  the  last 
will  and  testament  of  Julia  L.  Butterfield,  deceased,  for  relief : 

(A)  An  order  vacating  a  decree  heretofore  entered  by  the  surrogate 
on  September  4,  1918,  upon  the  grounds  that,  decedent's  will  having 
been  admitted  to  probate  on  March  17,  1915,  and  letters  testamentary 
having  been  issued  to  the  four  executors,  one  of  whom  afterwards  died, 
and  a  decree  having  been  entered  on  September  4,  1918,  directing  the 
surviving  executors  to  turn  over  to  the  residuary  legatee  the  sum  of 
$1CX),000  in  cash  and  certain  securities  and  certificates  of  stock,  from 
which  decree  an  appeal  was  taken,  which  was  before  the  surrogate  for 
settlement  at  the  time  of  the  making  of  that  motion,  and  that  said  de- 
cree was  entered  in  a  proceeding  brought  by  the  residuary  legatee  and 
others  for  an  order  directing  the  executors  to  turn  over  a  part  of  the 
assets  of  decedent's  estate  to  the  residuary  legatee,  and  that  subse- 
quently a  decree  was  entered  on  January  11,  1919,  in  the  matter  of  the 
intermediate  accountings  of  the  executors,  the  proceedings  for  which 

^ssFor  otbtr  caMt  tM  Mm«  topic  A  KSY-NUMBSR  in  all  Key>N umbered  Digeete  ft  Indexes 

Digitized  by  VjOOQIC 


348  176  NBW  TORK  SUPPLSSMBNT  (SUT.  Ct 

have  been  consolidated,  and  objections  heard,  and  that  the  said  decree 
of  January  11,  1919,  embraces  the  same  legal  issues  as  are  involved  in 
the  decree  of  September  4,  1918,  and  that  the  points  involved  in  the 
appeal  from  the  decree  of  September  4,  1918,  can  be  disposed  of  by 
the  appellate  court  in  the  appeals  which  have  been  taken  from  the  de- 
cree of  January  11,  1919,  and  thus  great  expense  and  delay  saved  to 
the  estate  by  vacating  the  decree  of  September  4,  1918,  and  amending 
the  decree  of  January  11,  1919;  and 

(B)  The  motion  to  strike  out  certain  parts  of  the  decree  of  January 
11,  1919,  and  amending  the  same  by  striking  oul^in  said  latter  decree 
a  recital  therein  contained  and  with  respect  to  a  decree  having  been 
made  on  September  4,  1918,  and  striking  out  the  references  therein  to 
the  amount  which  the  executors  had  in  their  hands  of  upwards  of  cash 
of  $443,000  and  bonds  and  mortgages  of  the  value  of  $619,650,  and  in- 
serting certain  statements  with  respect  to  the  amount  of  payments  to 
be  made,  and  striking  out  references  therein  of  payments  and  delivery 
under  the  decree  of  January  11,  1919,  be  and  constitute  a  payment  and 
delivery  to  that  extent  under  the  decree  of  September  4,  1918. 

Those  motions  came  on  to  be  heard,  as  did  in  the  same  week  two 
motions  on  behalf  of  the  general  guardians  of  the  Wheeler  infants  and 
the  administrators  of  ArSiur  G.  Wheeler's  estate,  and  which  motions 
also  sought  to  consolidate: 

(1)  The  appeals  being  had  from  the  decree  of  January  11,  1919,  and 
the  appeal  being  had  from  the  decree  of  September  4,  1918. 

It  would  seem  to  this  court  advisable  and  altogether  equitable  and 
proper  that,  in  view  of  the  enormous  record  made  in  this  proceeding  of 
over  7,000  pages  of  testimony,  and  the  many  objections,  motions,  and 
colloquies  had  on  behalf  of  and  between  the  various  contesting  inter- 
ests on  file  in  the  Surrogate's  Court,  which  is  the  court  of  original  ju- 
risdiction in  this  proceeding,  as  to  the  matters  of  probate  and  the  due 
administration  of  the  estate  of  decedent,  some  way  could  have  and 
should  be  arrived  at  to  save  to  the  estate  the  expense,  time,  money, 
and  labor  which  will  be  necessitated,  not  only  to  the  attorneys,  but  to 
all  who  have  had  to  do  with  the  estate  in  making  up  the  separate  cases 
on  appeal,  which  in  the  present  state  of  this  matter  appears  to  be  neces- 
sary. 

An  approximate  chronological  recital  of  the  happenings  of  the  estate 
of  the  decedent  as  appears  from  the  record  are; 

August  6,  1913.  Death  of  testatrix.  After  a  long  contest  over  the  wlU 
made  on  behalf  of  the  grandnephew  and  of  the  great-grandnleces  of  the  dece- 
dent here,  her  nearest  relatives,  and  which  contest  was  bitterly  fought  in 
the  Surrogate's  Court,  and  which  was  fluaUy  compromised  and  adjusted, 
whereby  the  contestants  received  from  all  the  legatees  who  had  received  a 
large  bequest  of  10  per  cent,  of  such  legacies,  and  also  the  residuary  legatee 
agreeing  to  pay  over  the  same  percentage  on  Its  receiving  its  legacy. 

March  17,  1915.  Probate  of  will  and  issuance  of  letters  testamentary  to 
David  W.  Harkness,  Calvin  8.  May,  Edward  M.  L.  Bhlers,  and  Albert  Fran- 
cis Hagar. 

December  8,  1915.  Decree  entered  settling  accounts  of  executors  for  period 
from  March  17,  1915,  to  October  9,  1915. 

February  21,  1917.  Intermediate  account,  signed  by  aforesaid  Harkness, 
May,  and  Ehlers,  executors,  filed  with  surrogate. 

March  1,  1917*    There  was  filed  in  the  surro^rate'a  oflloe  an  ai&daYit  made 
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by  exeeator  Hagar,  wblcb  be  tbereafter  claimed  was  ffaiidillQDtly  and  Im- 
properly filed  by  bis  tben  attorney,  George  W.  Study. 

Marcb  31,  1917.  Motion  made  by  Albert  Francis  Hagar  to  strike  from 
tbe  records  aforesaid  afflda^it  of  FekMroary  28^  1917.  Tbis  was  followed  by  a 
similar  motion  on  May  19,  1917. 

March  31,  1917.  Intermediate  account,  signed  1)y  Albert  Francis  Hagar,  as 
executor,  filed  with  surrogate. 

May  19,  1917.  Objections  filed  by  Albert  Francis  Hagar,  as  executor  and 
trustee,  to  account  of  aforesaid  Haiicness,  May,  and  Elilers,  executors, 
charging  unlawful  and  improper  payment  of  $17,000  for  alleged  services. 

May  19,  1917.  Objecti6ns  filed  of  Kathleen  Isabel  Wheeler,  of  the  ad- 
ministrators of  Arthur  G.  Wheeler,  and  of  the  guardian  of  the  Wheeler  in- 
fants. 

May  28,  1917.    Death  of  Edward  M.  I^  Bhlers,  executor. 

June  8,  1917.  Date  of  first  petition  of  Hamilton  and  residuary  legatees  an^ 
others  to  compel  payment  of  residuary  legacy. 

June  28,  1917.  Application  made  by  aforesaid  Harkness  and  May  for  an 
order  directing  the  said  Albert  Francis  Hagar,  as  executor,  to  sign  contract 
for  construction  of  library  and  hospital  in  accordance  with  plans  and  spec- 
ifications prepared  by  architects. 

July  23,  1917.  Date  of  verification  of  answer  of  this  said  Albert  Francis 
Hagar  to  first  'petition  of  Hamilton  and  others  to  compel  payment  of  resid- 
uary l^^cy. 

September  20,  1917.  Application  by  Harkness  and  May  aa  executors  to 
punish  Albert  Francis  Hagar  for  contempt  for  writing  letter  to  surrogate 
stating  that  Albert  Francis  Hagar  had  entered  Into  a  contract  for  erection 
of  lit»rary  and  hospital.    Application  denied  subsequently,  without  testimony. 

September  20,  1917.  Application  by  Albert  FVancis  Hagar,  as  executor,  to 
punish  his  coexecutors  and  their  attorneys  for  contempt  for  filing  plans  with 
surrogate.     Application  denied  in  same  way  as  former  contempt  applicatidn. 

April  15,  1918.  Date  of  second  petition  of  Hamilton  and  residuary  legatee 
and  others  to  compel  payment  of  residuary  legacy. 

April  19,  1918.  Announcement  by  reptesoitatlYes  of  residuary  legatee  that 
section  2687  of  Code  has  been  amended,  and  the  purpose  of  filing  second  pe- 
tiUon. 

April  2.%  1918.  Date  of  amended  petition  of  Hamilton,  residuary  legatee, 
and  others  to  compel  payment  of  residuary  legacy. 

May  10,  1918.  Date  of  verification  of  answer  of  this  said  Albert  Francis 
Hagar  to  amend  p^tioa 

June  19,  1918.  Application  of  Albert  Francis  Hagar  aa  execntor  and  trus- 
tee for  order  directing  the  executors  to  pay  hospital  legacy,  with  Interest  at 
6  per  cent  from  November  18,  1914. 

June  19,  1918.  Application  of  Albert  Francis  Hagar,  as  executor  and  trus- 
tee, for  order  directing  the  executors  to  pay  library  legacy,  with  Interest  at 
6  per  cent  from  November  18,  1914. 

To  these  last  two  applications  objections  were  made  by  the  repre- 
sentatives of  the  International  Committee  of  the  Young  Men's  Chris- 
tian Association  and  by  the  coexecutors,  May  and  Harkness ;  and  sub- 
sequent thereto  a  second  application  was  made  for  the  same  relief,  and 
which  was  also  opposed,  and  on  the  technical  grounds  of  defense  by 
the  objectors,  the  applications  were  required  to  be  dismissed;  and  a 
third  application  was  thereafter  made,  after  thfe  filing  of  the  vacancies 
in  the  personnel  of  the  trustees  by  the  Supreme  Court  judge,  which 
vacancies  had  occurred  both  by  resignation  and  by  death. 

Decree  passing  and  settling  the  second  intermediate  accounts  of  both 
executors,  as  consolidated,  was, made  on  January  11,  1919,  wherein  and 
whereby  the  accounts  were  settled,  and  executor  Hagar  was  charged 
with  the  expenses  of  the  proceedings,  who  had  broiight  proceedings  to 
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permit  the  withdrawal  of  the  affidavit,  which  he  alleged  to  have  been 
fraudulently  used  by  his  previous  attorney,  and  executors  May  and 
Harkness  were  charged  with  the  repayment  of  a  part  of  the  moneys 
which  they  had  paid  out  fot  legal  services.  The  sum  of  $700,000  was 
directed  to  be  paid  to  the  International  Committee  of  the  Young  Men's 
Christian  Association;  the  library  and  hospital  legacy,  with  interest, 
was  directed  to  be  paid  to  the  trustees  of  the  hospital  and  library  lega- 
cies; and  executors  May  and  Harkness  wer$  charged  with  the  ex- 
penses of  the  proceeding  which  they  had  brought  to  compel  the  execu- 
tor Hagar  to  enter  into  a  contract  for  the  library  and  hospital. 

In  connection  with  the  proceeding  on  the  second  intermediate  ac- 
counting, among  others,  the  following  various  questions  arose  and  de- 
cisions were  from  time  to  time  made  in  connection  therewith : 

(1)  Motion  to  strike  out  the  affidavit  of  executor  Hagar  from  the  files  ot 
this  court 

(2)  On  the  first  petition  to  tnm  over  certain  afssets  of  the  Intermediate 
Committee  of  the  Young  Men's  Clirlstlan  Association. 

<3)  Interest  on  the  hospital  and  library  legacies. 

(4)  Matter  of  alleged  claims  of  legal  heirs  of  Gen.  Daniel  Bntterfleld,  the 
predeceased  husband  of  Julia  L.  Butterfield. 

(5)  Motion  to  comp^  the  contract  to  build  the  hospital  pursuant  to  the 
plans  and  spedflcations  preimred  by  Messrs.  Crow,  Lewis  &  Wlckenhoefer. 

(6)  Objections  by  executor  Hagar  to  the  $17,000  payment  to  certain  at- 
torneys. 

(7)  Objections  by  other  attorneys  to  the  payments  made  by  all  three  ex- 
ectitors. 

(8)  Contempt  proceedings  instituted  by  attorneys  for  executors  May  and 
Harkness  to  punish  executor  Hagar. 

(9)  Contempt  proceedings  fCStituted  by  executor  Hagar  to  punish  execu- 
tors May  and  Harkness. 

(10)  Question  as  to  the  construction  of  that  clause  of  decedent's  wUl  pro- 
viding for  a  monument  to  her  late  husband. 

(11)  Applications  for  the  removal  of  executors  Harkness  and  May  (three 
separate  applications  denied). 

(12)  Question  on  the  motions  to  strike  out  various  testlmmiy. 

(13)  Question  of  the  holographic  wiU  of  Daniel  Butterfield,  decedent's  pre- 
deceased husband. 

(14)  Supplementary   accounting  of  executors. 

(15)  Demurrer  to  application  to  turn  over  a  part  of  the  assets  to  the  Inter- 
national Committee  of  the  Young  Men's  Christian  Association. 

(16)  Motion  to  dismiss  that  petition. 

(17)  Motion  to  dismiss  the  first  amended  ans^-er  to  that  petition. 

(18)  Motion  to  dismiss  the  petition  of  May  and  Harkness. 

(19)  Motion  by  the  attorneys  for  the  International  Committee  of  the  Toung 
Men's  Christian  Association  to  dismiss  executor  Hagar's  answer. 

(20)  Motion  by  executor  Hagar  to  dismiss  May's  and  Harkness'  answer. 

(21)  Motion  of  executor  Hagar  to  dismiss  the  petition. 

(22)  Motion  to  dismiss  the  proceedings  to  strike  out  affidavit;  second 
application  to  pay  part  of  the  residuary  to  the  Interna ti<xial  Committee  of 
the  Young  Men's  Christian  Association. 

(23)  Application  to  permit  executor  Hagar  to  withdraw  this  application  for 
the  removal  of  his  coexecutors. 

(24)  Application  by  executor  Hagar  to  dismiss  the  first  application  of  the 
residuary. 

^25)  Application  with  respect  to  the  action  which  the  Gorman  Con4>any 
brought  against  Sculptor  Borglum,  who  made  the  model  of  the  statue  to  be 
erected  of  Oen.  Butterfield,  under  the  will. 

(26)  Application  on  an  order  to  show  cause  why  the  second  petition  of  the 
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International  Committee  of  the  Young  Men*s  Christian  Association  for  a 
IMirt  of  the  residuary  to  it  should  not  be  amended. 

(27)  Application  to  difgntss  the  amended  petition. 

(28)  Application  to  consolidate  the  first  and  second  applications  by  the 
residuary  legatee. 

(29)  Application  by  executor  Hagar  to  withdraw  his  motion  to  pay  over 
the  library  and  hospital  fund. 

(30)  Application  to  amend  the  accounts. 

(31)  Application  by  the  attorney  for  the  administrator  of  Arthur  G.  Wheel- 
er, great-grandnephew  of  decedent,  to  strike  out  the  part  of  the  application 
and  affidavit  of  executor  Hagai',  in  opposition  to  the  affidavit  of  Mr.  Study, 
his  former  attorney  in  the  proceeding  to  withdraw  the  affidavit  from  the 
flies. 

(32)  Affidavit  by  executor  Hagar  of  the  costs  of  attorneys. 

(33)  Objections  of  the  representatives  of  the  International  Committee  of 
the  Young  Men*s  Christian  Association  to  the  costs. 

(34)  Various  applications  made  to  reconsider  the  court's  ruling  to  dose 
the  testimony. 

(35)  Application  to  dismiss  the  various  petitions  filed,  because  of  mis- 
Joinder  of  the  parties,  and  because,  under  section  26,  the  statue  not  ha\lng 
been  erected,  the  objections  were  not  properly  presented. 

In  connection  with  the  testimony  taken  on  the  second  interniediate  ac- 
counting, 335  exhibits  were  offered  and  received  in  evidence,  and  from 
its  inception  there  has  been  filed  in  the  surrogate's  office,  in  connection 
with  the  Butterfield  estate,  364  separate  and  distinct  legal  papers,  and 
during  that  period  there  have  been  52  briefs  on  the  law  and  facts, 
which  were  necessary  to  be  examined,  and  on  the  contested  probate  of 
the  decedent's  will  1,078  pages  of  testimony  were  taken. 

While  not  intending  any  invidious  comparisons,  yet  it  does  seem  as 
if  the  collectively  greater  burden  has  been  placed  upon  the  court  than 
should  have  been,  had  the  attorneys  exhibited  less  personal  feelings 
and  animosities,  and  had  confined  themselves  more  to  the.  point  at  is- 
sue and  less  to  tendencies  to  the  abusive  treatment  of  their  adversaries 
and  discourtesies  to  the  court;  but  I  feel  that  in  their  zeal,  in  seeking 
to  protect  their  clients  and  themselves,  they  may  have  said  and  done  ' 
things  which  on  second  serious  consideration  they  would  deem  to  have 
been  unwise,  and  this  court  was  perhaps  too  lenient,  and  erred  on  tlie 
side  of  justice  in  not  visiting  punishment  upon  those  acts  which,  as  the 
court  must  now  vie\v  them,  well  deserved  at  least  severe  criticism. 

This  .estate  should  not  be  burdened  as  it  may  be  by  the  actions  and 
tactics  of  the  various  attorneys,  and  with  the  large  expense  and  costs 
to  which  it  has  been  put,  nor  should  the  estate  be  subject  to  further 
costs  and  expenses  in  the  carrying  out  of  the  various  appeals,  if  by 
any  equitable  action  it  is  possible  to  save  that  expense,  consolidating 
the  various  questions,  which  can  only  arise  upon  the  same  record  be- 
fore the  appellate  court,  and  not  make  it  necessary  to  not  only  burden 
the  estate  with  the  'enormous  expenses  and  the  unnecessary  delay,  but 
to  burden,  as  well,  the  appellate  court  with  the  necessity  of  three  or 
four  distinct  and  separate  records,  which  in  the  main  must  be  entirely 
taken  from  7,000  pages  of  record  had  in  the  intermediate  accounting 
proceedings. 

It  seems  to  this  court  that,  had  the  attorneys  had  in  view  the  saving 
of  time  and  expense  to  the  estate,  they  would  all  unite  in  presenting 
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to  the  appellate  court  all  the  questions  which  they  desire  to  litigate  with 
respect  to  tliis  estate  in  one  printed  case  on  appeal  and  in  one  brief  on 
behalf  of  each  contestant 

It  would  seem  as  if  the  International  Committee  of  the  Young  Men's 
Christian  Association,  which  is  the  residuary  legatee  of  the  decedent's 
estate,  and  upon  whom  eventually  must  fall  the  greater  part  of  the  bur- 
den and  expense  herein,  and  as  time  must  be  to  it  a  serious  essence  in 
this  matter  as  they  are  finally  concerned,  since  they  should  be  entitled 
to  have  this  fund  as  soon  as  possible  to  carry  on  their  characteristically 
wonderful  benevolence,  and  it  seems  tliat  they  should  not  be  necessi- 
tated a  greater  expense  in  having  the  matter  disposed  of  in  the  appel- 
late court  than  is  necessary  to  accomplish  the  result. 

It  does  seem  to  the  court  that  one  way  to  have  done  this  would  be 
to  have  all  the  parties  brought  together  for  the  purpose  of  making  up 
one  set  of  appeal  papers,  and  to  have  had  the  same  submitted,  in  or- 
der that  the  questions  which  have  arisen  can  be  all  litigated  at  one  time ; 
and  I  am  sure  that  the  application  made  in  the  Supreme  Court  to  have 
the  case  on  appeal  from  the  decree  of  September  4,  1918,  settled  and 
filod  was  ill-advised,  and  a  remedy  for  which  there  was  no  need'  or  ne- 
cecsity  to  have  undertaken,  and  will  have  the  result  of  delaying  the 
whole  matter  further  I  fear. 

Since,  therefore,  as  that  remedy  was  thought  to  be  best  on  behalf  of 
those  who  are  advising  their  clients,  but  as  a  consequence  thereof,  it 
may  be  the  result  that  much  more  time,  money,  and  energy  will  be 
expended,  and  less  to  the  estate  which  would  otherwise  have  been  sav- 
ed to  its  beneficiaries,  and  with  which  much  good  could  have  been  done 
by  the  residuary  legatee  in  its  own  inimitable  way. 

However,  as  the  matter  stands  on  the  record,  while  it  is  a  matter  of 
regret  to  this  court  that  the  proper  and  logical  method  was  not  pur- 
sued by  the  various  contesting  interests,  and  that  a  method  was  sought 
which  seems  to  this  court  unusual,  unreasonable,  unnecessary,  and  in- 
judicious, and  while  the  results  flowing  therefrom  may  be  as  hereinbe- 
fore indicated,  yet  it  becomes  necessary  that  the  applications  on  be- 
half of  the  Wheeler  infants  and  the  administrators  of  Arthur  George 
Wheeler,  and  those  made  on  behalf  of  Albert. Francis  Hagar,  individ- 
ually and  as  executor  and  trustee  under  the  will  of  decedent,  must  be 
denied. 
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PEOPLE  V.  SAUL. 

(Supreme  Court  Appellate  Division,  Second  Department.    May  23,  1919.) 

1.  BxcEiviNO  Stolen  Goods  <©=>8(3) — ^Evidence— Sufficiency.  j 

In  a  prosecution  for  receiving  stolen  property  in  the  first  degree,  under 
Penal  Law  (Consol.  Laws,  c.  40)  f  1308,  evidence  held  sufficient  to  justify  a 
verdict  of  guilty. 

2.  BXTBOULBY  <8=»42(1)— Cbiminai.  Law   «t»lie7(2)— I/Abcent   <S=s>64(1)— Re- 

ceiving Stolen  Goods  ^=>8(3)—- Dismissal  of  Counts — Pbbsumftions. 

In  a  prosecution  for  burglary,  larceny,  and  receiving  stolen  goods  in 
the  first  degree,  where  a  verdict  for  the  last  offense  was  returned,  it  was 
not  error  to  refuse  to  dismiss  the  counts  for  burglary  and  larceny,  in 
view  of  the  presumption  from  the  possession  of  the  stolen  goods  within  12 
hours  after  the  burglary ;  such  presumption  not  only  going  to  the  receiv- 
ing of  the  goods,  but  extending  to  the  original  offense. 

3.  Witnesses  ^=>274(1)— Chabacteb  Wttnesses — Cboss- Examination. 

In  a  prosecution  for  receiving  stolen  goods,  where  defendant's  character 
witnesses  had  testified  to  his  favorable  reputation,  they  could,  on  cross- 
examination,  be  asked  If  they  had  heard,  of  rumors  about  him,  and.  If  so, 
whether  su<^  rumors  affected  tJielr  previous  opinion  of  his  good  char- 
acter. 

4.  Keceiving  Stolen   Goods  ^=>8(4) — ^Knowledge — ^Evidence — Admissibil* 

ITT. 

In  a  prosecution  for  receiving  stolen  goods,  wherein  the  defendant  dis- 
claimed guilty  knowledge,  evidence  that  he  had  left  a  bundle  in  witness* 
room  before  the  police  came,  that  he  had  never  mentioned  a  certain 
person  as  the  vendor  of  the  goods,  that  he  could  not  tell  from  whom  he 
got  them,  that  he  had  no  bills  or  vouchers,  and  of  the  haste  and  secrecy  of 
moving  the  goods,  held  admissible. 

5.  Witnesses  ^=»269(2) — Cboss -Examination — Otheb  Offenses. 

Where  a  defendant,  in  a  prosecution  for  receiving  stolen  goods,  on  his 
direct  examination  stated  that  he  had  protested  to  the  detectives  that 
he  never  had  any  kind  of  stolen  goods  in  his  place.  It  was  proper  to  per- 
mit him  to  be  cross-examined  on  that  subject 

Appeal  from  Kings  County  Court. 

Jacob  Saul  was  convicted  of  receiving  stolen  property  in  the  first 
degree.  An  indeterminate  sentence  from  2^/^  to  5  years  was  stayed 
under  a  certificate  of  reasonable  doubt,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Edward  J.  Rose,  of  Brooklyn,  for  appellant 

Harry  G.  Anderson,  Asst.  Dist.  Atty,,  of  Brooklyn  (Harry  E.  Lewis, 
Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

PUTNAM,  J.  About  1 :45  a.  m.  of  Sunday,  April  7th,  the  store 
of  Isidor  Kochman,  at  93  Belmont  avenue,  in  Brownsville,  Brooklyn, 
was  found  broken  open,  and  the  contents  of  four  shelves,  consisting 
of  silk  and  satin  piece  goods  of  different  kinds,  carried  away,  valued 
at  $3,000.  On  the  following  Thursday,  April  Uth,  the  brother  of 
Isidor  Kochman^  with  detectives,  went  to  a  store  on  Broome  street, 
Manhattan,  which  was  partly  empty.    There  he  identified  two  pieces 

^s»For  oth«r  caset  Me  same  topic  &  KS2T-NUMBER  In  all  Key-Numbered  Digests  ft  Indezee 
176N.Y.S.— 23 


Digitized  by 


Google 


354^  176  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

of  the  missing  silk.  Afterwards  that  same  day  they  visited  the  store 
of  appellant,  Saul,  at  142  Orchard  street,  Manhattan.  Two  more 
pieces  were  found  in  the  main  store,  and  six  other  pieces  on  a 
couch  covered  with  paper  upstairs,  in  a  living  room,  which  sometimes 
had  been  used  for  keeping  additional  stock.  The  testimony  to  this 
identification,  although  tlie  subject  of  a  searching  cro^s-examination, 
was  unshaken. 

It  appeared  that  Saul  and  Jacob  Hochman  had  previously  rented, 
for  three  weeks,  the  vacant  store,  216  Broome  street,  to  contain  un- 
claimed express  packages  purchased  for  resale,  which  had  all  j;)een 
disposed  of  before  the  end  of  that  hiring.  Defendant  Saul  tes- 
tified that  on  Friday,  April  5th,  one  Cohen  (whom  he  had  first  met  as  a 
peddler  two  or  three  weeks  before^  came  to  his  store  and  asked  Saul 
to  buy  some  merchandise,  including  silk  remnants;  that  Saul  had 
said  he  might  buy  the  goods,  if  brought  to  his  Orchard  street  store; 
that  on  this  Sunday  morning,  April  7th,  Cohen  had  come  and  stated 
that  the  goods  were  at  an  address  in  East  New  York  avenue.  Saul 
forthwith  went  there  with  Cohen,  where  the  merchandise  was  spread 
out  on  satchels,  in  one  room  of  a  private  apartment.  Saul  testified 
that  he  bought  it  all  for  $340,  and  agreed  to  pay  $100  cash.  No  bill 
or  receipt  was  produced,  or  was  testified  to  have  passed.  The  mer- 
chandise was  then  packed  in  bundles,  and  brought  in  a  Packard  car 
to  the  Broome  street  store,  in  which  Saul,  aided  by  the  chauffeur,  put 
the  packages.  Saul  then  paid  the  chauffeur  $5,  with  $1  as  a  tip.  Saul 
further  explained  that  the  two  pieces  which  Kochman  and  the  detec- 
tives found  in  this  store  had  been  left  when  they  took  the  unsold  goods 
to  his  Orchard  street  store.  The  chauffeur  testified  that,  when  he 
started  with  these  bundles,  he  was  told  to  drive  "where  the  traffic 
ain't  heavy,"  and  when  he  was  paid  off  Saul  told  him  "not  to  hang 
around  there." 

Hochman,  jointly  indicted  with  Saul,  had  kept  a  pushcart  in  front 
of  Saul's  store.  He  testified  that  he  was  present  in  the  Broome  street 
store  when  the  detectives  found  the  two  silk  remnants,  when  they  ar- 
rested Hochman.  Later,  when  Hochman  was  out  on  bail,  that  Saul 
had  told  him  that  he  had  bought  the  silk  from  thieves  in  Brownsville, 
and  that  they  had  taken  it  to  defendant's  store ;  that  he  had  removed 
the  sil)c  to  his  Orchard  street  place  by  night,  when  the  Broome  street 
store  was  unlighted,  so  that  he  had  overlooked  the  pieces  of  silk  left 
there,  which  the  police  found ;  that  the  chauffeur  had  "squealed"  on 
him.  No  evidence  connected  Hochman  with  this  offense.  Indeed, 
Saul  testified  that  Hochman  had  nothing  to  do  with  it. 

Saul  proved  by  witnesses  that  Cohen  had  hired  this  apartment. in 
East  New  York  avenue  in  March ;  also  Cohen's  visit  to  Saul  that  Sun- 
day morning.  Apparently  Cohen  had  disappeared.  There  was  no 
other  evidence  to  identify  the  author  of  this  burglary. 

[1]  Saul  was  indicted  on  the  three  counts  of  burglary,  larceny,  and 
of  criminally  receiving  stolen  goods.  The  verdict  was  guilty,  under 
the  third  count,  of  receiving  stolen  property  in  the  first  degree.  If 
th6  jury  credited  the  people's  testimony,  their  verdict  was  justified. 

[2]  Appellant  argues,  however,  that  the  court  should  have  granted 
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his  motion,  made  at  the  close  of  the  people's  case,  to  dismiss  the  cotmts 
for  burglary  and  larceny.  '  Here,  however,  the  recognized  presumption 
from  the  possession  of  stolen  goods  within  12  hours  after  this  bur- 
glary presented  a  question  for  the  jury.  Knickerbocker  v.  People, 
43  N.  Y.  \77 ;  People  v.  Jackson,  182  N.  Y.  66,  78,  74  N.  E.  565.  Such 
presumption  from  possession  of  the  fruits  of  the  crime,  not  only  goes 
to  receiving  the  goods,  but  may  extend  to  the  original  offense.  Peo- 
ple V.  Wilson,  151  N.  Y.  403,  45  N.  E.  862.  As  the  jury  did  not  con- 
vict on  such  other  counts,  the  question  of  their  submission  becomes 
unimportant.  ^  People  v.  Cummins,  209  N.  Y.  283,  296,  103  N.  E.  169. 

[3]  Error  is  also  assigned  regarding  the  cross-examination  of  ap- 
peUant's  character  witnesses.  Having  testified  to  Saul's  favorable 
reputation,  they  could  be  asked  if  they  had  heard  of  rumors  about  him. 
(People  V.  Jefferey,  82  Hun,  409,  31  N.  Y.  Supp.  267;  People  v. 
Laudiero,  192  N,  Y:  304,  306,  85  N.  E.  132),  and,  if  so,  whether  such 
rumors  affected  their  previously  expressed  opinion  of  defendant's 
good  character. 

The  inquiry  to  Saul's  character  witnesses  as  to  silk  having  before 
been  retaken  from  Saul's  store  and  delivered  to  the  owner  was  not 
the  subject  of  any  exception.  Such  incident  elsewhere  appeared  in 
the  course  of  the  case.  But  the  court  carefully  excluded  the  direct 
question  whether  Saul  had  agreed  to  such  return  of  silk  in  considera- 
tion of  not  being  prosecuted. 

[4,  5]  Though  Hochman  had  been  jointly  indicted  with  Saul,  the 
question  whether,  in  view  of  the  evidence  exculpating  him  from  par- 
ticipation, he  should  be  deemed  an  accomplice,  might  have  been  left 
to  the  jury  as  a  question  of  fact.  But  the  learned  court  charged  that 
Hochman  was  an  accomplice,  and  stated  that  his  evidence  was  insuffi- 
cient, without  corroboration,  to  convict.  The  testimony  of  the  witness 
Raaps  that  Saul  had  left  a  bundle  in  her  room  just  before  the  police 
came ;  the  <:ircumstance  that  when  first  accused  Saul  never  mentioned 
this  Cohen  as  his  vendor,  and  was  unable  to  tell  from  whom  he  got 
the  goods;  that  he  did  not  produce  any  bills  or  vouchers  for  such 
transaction,  together  with  the  haste  and  attempted  secrecy  of  driving 
the  car  in  streets  to  avoid  heavy  traffic — were  all  matters  for  the  ju- 
ry's consideration  in  weighing  Saul's  disclaimer  of  guilty  knowledge. 
After  the  defendant  in  his  direct  examination  had  related  that,  when 
first  charged  with  the  offense,  he  had  protested  to  the  detectives  that 
he  never  had  any  kind  of  stolen  goods  in  his  place,  it  was  not  error 
to  permit  him  to  be  cross-examined  on  that  subject.  People  v.  Barry, 
132  App.  Div.  231,  116  N.  Y.  Supp.  870,  affirmed  196  N.  Y.  507,  89 
N.  E.  1107. 

A  perusal  of  the  record  shows  a  fair  trial,  in  which  the  appellant  has 
been  ably  defended.  The  rulings  of  the  court,  as  well  as  its  charge  to 
the  jury  were  scrupulously  impartial.  No  error  appearing,  I  advise 
that  this  conviction  be  affirmed.    All  concur. 
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HUGHES  V.  TECHT.  * 

(Supreme  Court,  Trial  Term,  New  Tork  County.    March,  1919.) 

1.  Citizens  ^=»8 — ^Husband  and  Wife — Federal  Law. 

Under  Act  Cong.  March  2,  1907,  f  3  (U.  S.  Comp.  St.  t  3960),  an 
American  woman  marrying  a  foreigner  takes  the  nationality  of  her  hus- 
band, with  right  at  termination  of  marital  relation  to  resume  her 
American  citizenship  on  conditions,  which  rule  arises  from  the  common- 
law  principle  of  identity  of  husband  and  wife,  grounded  in  domestic 
policy  of  state  and  international  policy  of  the  nation. 

2.  Constitutional    Law    «=»7(K3) — Judicial    Functions — ^Bxpedibnct    or 

Statute — Individual  Hardship. 

Whatever  the  legislative  policy  may  be,  it  is,  when  enacted,  a  para- 
mount direction  to  courts  to  enforce  its  terms,  and  expedient  questions 
or  Individual  instances  of  hardships  are  outside  of  judicial  cognizance. 

3.  Evidence  ^s=>46 — ^Judicial  Notice — Proclamation  of  President. 

The  court  will  judicially  notice  the  President's  proclamation  on  De- 
cember 7,  1917,  that  a  state  of  war  existed  between  the  United  States 
and  the  Imperial  and  Royal  Austro-Hungarian  government 

4.  War  ^s=>12 — ^Descent  or  Property — "Alien  Friend." 

A  daughter  of  a  resident,  and  one  of  the  sole  heirs,  presumptively,  of 
any  realty  of  which  seisin  was  in  her  father  at  his  death,  though  the  wife 
of  an  Austrian  subject,  after  the  President's'  proclamation  of  war  with 
Austria  December  7,  1917,  and  herself  a  subject  of  Austria  under  Act 
Cong.  March  2,  1907,  |  3  (U.  S.  Comp.  St.  f  3960),  might  inherit  as  an 
"alien  friend,"  under  Real  Property  Law,  {  10,  as  amended  in  1913. 
6.  War  ^=»12— Inheritance  bt  "Alien  Friend." 

Our  public  law  will  look  upon  alien  subjects  of  a  power  in  a  state  of 
belligerency  against  us  as  alien  friends,  capable  of  Inheriting  under  Real 
Property  Law,  §  10,  as  amended  in  1913,  while  domiciled  here,  until  and 
unless  public  order  and  security,  as  proclaimed  by  the  executive,  de- 
clares them  of  enemy  character,  which,  as  to  resident  wife  of  Austrian 
subject,  and  notwithstanding  the  Trading  With  the  Enemy  Act  (U.  S. 
Comp.  St.  1918,  §§  3115V^a-3115%j),  has  not  been  done  by  any  proclama- 
tion of  the  executive. 

6.  War  ^=»11 — Subject  op  Belligerent — Status. 

Where  alien  subjects  in  a  country  belligerent  with  land  of  their  na- 
tionality are  allowed  to  remain,  either  for  a  specified  time  after  com- 
mencement of  war  or  during  good  behavior,  they  are  exonerated  from 
the  disabilities  of  enemies  for  such  time  as  they  in  fact  stay,  and  are 
placed  in  the  same  position  as  other  foreigners,  except  as  to  trading,  etc 

7.  Trkaties  ^=»6 — State  of  War — Abrogation. 

A  state  of  war  does  not  dissolve  all  treaties  between  the  belligerent 
countries,  having  to  do  with  immovables  and  their  ownership  immediately 
upon  state  of  war. 

8.  War  ^=>12 — Inheritance  bt  Alien  Enemy — State  op  War— Treaties- 

Rights. 

Even  if  a  wife  at  an  Austrian  subject,  taking  his  nationality,  is  an 
"alien  enemy,"  within  that  term  as  defined  in  the  Trading  With  the 
Enemy  Act  CU.  S.  Comp.  St.  1918,  §{  3115%a-3115%j),  the  provisions  of  the 
treaty  between  the  United  States  and  the  Austrian  Empire,  proclaimed 
February  25,  1850,  prefects  her  right  of  inherttance  from  her  father  for 
two  years  from  date  of  descent,  unless  such  treaty  was  abrogated  by 
the  declaration  of  war  with  Austrian  Expire  ex  proprio  vigore. 

9.  War  ^=>12 — Subjects  of  Belligerent — Right  of  Inheritance. 

Even  if  right  of  Inheritance  of  a  woman  taking  the  nationality  of  her 
husband,  an  Austrian  subject,  acquired  under  ti'eaty  between  United 
States  and  the  Imperial  and  Royal  Austro-Uungarian  government,  pro- 

^=»For  other  cases  see  same  tople  ft  fCBY-NUMBBR  in  all  Key-Numbered  Digests  4  Indexes 
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claimed  February  25,  1850,  to  take  for  two  years  after  descent,  did  not 
survive  the  proclamation  of  a  state  of  war  of  December  7,  1917,  between 
United  States  and  Austria,  Kev.  St.  U.  S.  f  4068  (XJ.  S.  Comp.  St.  §  7616), 
preserves  such  treaty  rights  for  time  allowed  by  treaty  to  dispose  of  prop- 
erty  and  depart. 

Action  by  Elizabeth  L.  Hughes  against  Sarah  E.  Techt  to  bar  all 
claims  to  an  estate  in  the  lands  of  a  father  which,  except  for  alien- 
age, would  have  descended  to  defendant,  a  daughter.  Judgment  for 
defendant. 

Judgment  affirmed App.  Div. ,  177  N.  Y.  Supp.  420. 

Lee  &  Wadsworth,  of  New  York  City,  for  plaintiff. 
Bemhard  H.  Levy,  of  New  York  City  (Samuel  Franklin,  of  New 
York  City,  of  counsel),  for  defendant 

McAVOY,  J.  This  controversy  presents  in  its  subject-matter  a 
question  of  both  academic  and  pragmatic  interest,  arising  out  of  tlie 

?>ssible  diflFerence  in  citizenship  of  heirs  to  real  property  in  this  state, 
he  form  of  the  cause  is  that  of  an  action  to  bar  all  claim  to  an 
estate  in  the  lands  of  her  father,  which  would,  except  for  alienage, 
descend  to  the  defendant  daughter.  The  New  York  law  is  set  forth 
in  section  10  of  the  Real  Property  Law  (Consol.  Laws,  c.  50),  which, 
as  amended  in  1913  (chapter  152),  reads: 

"Sec.  10.  CapaeUy  to  Hold  R^l  Froperty.-^l.  A  citisBen  of  the  United 
States  is  capable  of  holding  real  property  within  this  state,  and  of  taking  the 
same  by  descent,  devise  or  purchase.  2.  Alien  friends  are  empowered  to 
take,  hold,  transmit  and  dispose  of  real  property  within  this  state  hi  the  same 
manner  as  native-bom  citizens  and  their  heirs  and  devisees  take  in  the  same 
manner  as  citizens;  provided,  however,  that  nothing. herein  contained  shall 
affect  the  rights  of  this  state  in  any  action  or  proceeding  for  escheat  instituted 
before  May  nineteenth,  eighteen  hundred  and  ninety-seven." 

[1-3]  The  defendant  Techt  is  the  wife  of  an  Austrian  subject,  and 
is,  of  course,  politically  a  subject  of  Austria  herself,  taking,  as  our 
federal  statute  prescribes,  the  national  status  of  her  husband.  34 
United  States  Statutes  at  Lar^e,  1228,  c.  2534,  §  3,  adopted  March 
2,  1907  (U.  S.  Comp.  St.  §  3960),  enacts: 

"Any  American  woman  who  marries  a  foreigner  shall  take  the  nationality 
of  her  husband.  At  the  termination  of  the  marital  relation  she  may  resume 
her  American  citizenship,  if  abroad,  by  registering  as  an  American  citizen 
within  one  year  with  a  consul  of  the  United  States,  or  by  returning  to  reside 
in  the  United  States,  or,  if  residing  in  the  United  States  at  the  termination 
of  the  marital  relation,  by  continuing  to  reside  therein." 

This  rule  arises  from  the  common-law  principle  of  identity  of  hus- 
band and  wife,  which  has  groimd  in  the  domestic  policy  of  the  state 
as  well  as  the  international  policy  of  the  nation.  While  much  of  re- 
laxation in  the  rigidity  of  this  ancient  principle  of  juridical  fiction  has 
been  eflfected  in  the  enactment  of  the  various  Married  Women's  Dis- 
abilities Acts,  yet  it  is  still  deemed  of  public  concern  to  retain  it  and 
to  merge  the  identity  of  the  espoused  and  give  dominance  to  the  hus- 
band. The  woman  married  to  a  foreigner  by  her  voluntary  act  of 
marriage  performs  an  act  of  expatriation  as  voluntary  and  distinct  as 
would  be  a  formal  declaration  of  intent  by  her  to  assume  the  na- 
tionality of  her  husband,  if  such  be  required  by  the  laws  of  the  alien 
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nation.  Any  different  rule  of  determining  a  married  woman's  citi- 
zenship would  doubtless  bring  the  nation  into  embarrassments  and 
controversies  in  times  of  peace  and  a  fortiori  in  such  times  as  a  state 
of  belligerency  exists  between  the  respective  states.  Whatever  the 
legislative  policy  may  be,  it  is,  when  enacted,  a  paramount  direction 
to  courts  to  enforce  its  terms,  and  expedient  questions  or  individual 
instances  of  hardships  are  oirtside  of  the  judicial  cognizance.  When 
the  President  proclaimed  a  state  of  war  existed  between  these  United 
States  and  the  Imperial  and  Royal  Austro-Hungarian  government  on 
December  7,  1917,  which  public  act  the  court  will  judicially  notice,  the 
defendant's  husband  was  an  alien  subject  of  that  government,  and,  as 
is  shown  in  the  foregoing  reasoning,  the  defendant,  his  wife,  was  a 
subject  of  the  same  political  sovereignty, 

[4,  B]  On,  December  27,  1917,  the  intestate  defendant's  father, 
through  whom  title  must  be  derived,  died  resident  here,  leaving  as 
survivors  two  daughters,  plaintiff  and  defendant.  These  parties  are 
then  the  sole  heirs  presumptively  to  any  real  property  of  which  seisin 
was  in  him  at  the  time  of  his  death.  Can  the  defendant  Techt  in- 
herit realty  under  our  New  York  law,  as  quoted  above,  in  view  of  her 
national  status  as  an  Austrian  subject,  while  war  still  pends  between 
this  nation  and  that  into  whose  sovereignty  expatriation  by  marriage 
has  consigned  her?  The  answer  depends  upon  the  construction  of 
the  term  ''alien  friends,"  as  used  in  the  New  York  statute.  Because 
if  she  be,  although  an  alien  with  whose  country  we  are  at  war, 
nevertheless,  an  "alien  friend"  as  the  law  of  nations  defines  her  status, 
or  in  the  absence  of  such  fixation  by  the  concepts  of  international  law, 
there  is  room  for  tl^e  holding  under  our  public  law  that  she  is  such 
"alien  friend,"  she  may  not  be  barred  from  right  of  descent  from  her 
parent.  But  even  though  the  common  construction  of  the  term  "alien 
friend"  be  followed  as  one  who  is  subject  of  a  friendly  power,  yet  the 
right  of  inheritance  may  be  secured  to  her  by  capitulations  of  our 
treaty  of  commerce  and  navigation  made  with  the  Austrian  Empire 
in  May,  1848,  and  subsequently  ratified  and  proclaimed  in  February, 
1850  (9  Stat.  944),  unless  the  jus  gentium  is  explicit  in  universal  rule 
that  an  act  of  war  is  sufficient  to  abrogate  all  treaties  in  equal  force 
with  a  specific  denouncement  of  them,  or  at  least  suspends  their  op- 
eration during  belligerency  with  a  requirement  for  special  revival  of 
the  capitulatory  terms  in  the  treaty  of  peace  or  protocols  consequent 
upon  and  determining  the  state  of  war. 

As  to  the  initial  proposal  that  is  outlined,  to  wit,  that  an  alien  may 
be  an  alien  friend,  even  though  the  land  of  his  sovereignty  is  embroiled 
in  war  with  the  government  under  which  he  actually  is  domiciled,  the 
publicists  and  writers  on  this  subject  are  to  be  divided  into  the  class- 
es of  thought  represented  as  strict  and  ancient  or  libera]  and  modern. 
The  strict  doctrine  is  favorable  toward  holding  all  aliens  bom  in  the 
enemy  country  or  aliens  who  become  subjects  of  such  country  by 
expatriation  as  ipso  nationalitate  of  alien  enemy  status.  This  is,  too, 
the  common  belief,  and  the  term  is  loosely  employed  in  various  pub- 
lic documents,  such  as  proclamations,  messages,  statutes,  ordinajices, 
departmental  regulations,  and  matters  ejusdem  generis.     The  mod- 
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ernists  in  public  law,  however,  do  not  hold  alien  nationality  of  a  per^- 
son  of  thie  enemy  belligerent  country  as  conferring  or  imposing  the 
status  of  enemy  alien. 

The  fact  of  residence  during  the  time  of  war  is  the  pivot  upon  which 
this  decision  turns.  It  may  be  that  an  alien  born  in  enemy  country 
is  nevertheless  an  alien  friend.  Per  contra,  a  native  bom  in  our  own 
country,  resident  in  the  enemy  country,  becomes  and  remains  during 
such  foreign  domicile  in  the  status  of  enemy  alien.  Vattel's  Law 
of  Nations,  lib.  3,  c.  5,  §  77,  and  see  page  477;  2  Montesquieu,  12; 
Chitty's  Law  of  Nations,  67.  To  similar  effect  is  the  dictum  of  Puf- 
fendorf,  ift  his  Dc  Jure  Naturae  et  Gentium,  B.  8,  c.  6,  §  21.  As  to 
the  rigorous  rule,  support  is  found  in  Grotius'  De  Jure  Belli  et  Pacis, 
lib.  3,  c.  6,  §  2,  and  Byrikershoek,  in  chapters  3  and  4  of  Quaestiones 
Juris  Publici,  reviews  the  general  scope  of  his  observations  of  the 
customs  and  usages  of  nations  in  respect  of  the  persons  and  property 
of  enemy  subjects,  and  concludes  that  practically  all  their  rights  may 
be  completely  extinguished.  It  is  the  better  view  and  the  wiser  doc- 
trine to  hold  with  the  modernists  that  our  public  law  will  look  upon 
alien  subjects  of  a  power  in  a  state  of  belligerency  against  u^  as  alien 
friends  while  domiciled  here  until  and  unless  public  order  and  secu- 
l^ty,  as  proclaimed  by  the  executive  clothed  with  the  power  of  ad- 
ministering war,  declares  such  denizens  of  enemy  character. 

In  our  legislative  policy  during  this  war  such  an  intent  is  mani- 
fest. The  term  "enemy,"  under  the  Trading  With  the  Enemy  Act 
(Act  Cong.  Oct.  6,  1917,  c.  106,  40  Stat.  411  [U.  S.  Comp.  St.  1918, 
§  3115V^aa]),  is  defined: 

''Sec.  2  (a).  Any  IndivldnaU  partnership,  or  other  body  of  individuals,  of 
any  natlonaUty,  resident  within  the  territory  (inclndlng  that  occupied  by  the 
military  and  naval  forces)  of  any  nation  with  which  the  United  States  is  at 
war,  or  resident  outside  the  United  States  and  doing  business  within  such 
territory,  and  any  corporation  Incorporated  within  such  territory  of  any 
nation  with  which  the  United  States  Is  at  war  or  Incorporated  within  any 
country  other  than  the  United  States  and  doing  business  within  such  terri- 
tory, (b)  The  government  of  any  nation  with  which  the  United  States  is  f^t 
war,  or  any  political  or  municipal  subdivision  thereof,  or  ariy  officer,  official, 
agent,  or  agency  thereof,  (c)  Such  other  individuals,  or  body  or  class  of  in- 
dividuals, as  may  be  natives,  citizens  or  subjects  of  any  nation  with  which  the 
United  States  is  at  war,  other  than  citizens  of  the  United  States,  wherever 
resident  or  wherever  doing  business,  as  the  President,  if  he  shall  find  the 
safety  of  the  United  States  or  the  successful  prosecution  of  the  war  shall  so 
require,  may,  by  proclamation,  include  within  the  term  'enemy.' " 

The  class  under  which  defendant  might  fall  is  that  recited  in  sub- 
division (c),  but  her  exclusion  from  that  category  is  confirmed  by 
stipulation  of  the  parties. 

^'Fifteenth.  That  none  of  the  persons  (includes  defendant)  mentioned  in 
paragraph  fourteenth  of  this  stipulation  have  been  interned,  nor  has  the 
loyalty  of  any  of  them  to  the  United  States  been  questi6ned  by  the  federal, 
state,  dty,  town  or  village,  or  other  competent  authority,  tribunal  or  official 
thereof,  and  all  of  them  have  been  peaceable  residents  of  the  United  States." 

In  no  proclamation  of  the  President  in  respect  to  Austrian  denizens 
or  residents  has  there  been  any  declaration  that  such  residents  or 
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denizens  of  this  country  of  belligerent  nationality  arc  alien  enemies. 
Alien  friends  are,  under  our  statute  of  descent  of  realty  as  it  is  here- 
inabove quoted,  entitled  to  be  treated  in  reference  to  civil  rights  as 
if  they  were  native-bom  American  citizens  and  have  all  the  enjoy- 
ment of  personal  rights  of  a  citizen  of  the  republic. 
•  {8]  The  rule  pronounced  in  Hall's  International  Law  (6th  Ed.)  338, 
governs  the  modem  instances  of  alienage  in  a  country  belligerent  with 
one's  land  of  nationality.    It  reads : 

"When  persons  are  allowed  to  remain,  either  for  a  specified  time  after  the 
commencement  of  war  or  during  good  behavior,  they  are  exonerated  from  the 
dlBabilities  of  enemies  for  such  time  as  they  in  fact  stay,  and  they  are  placed 
in  the  same  position  as  other  foreigners,  except  that  they  cannot  carry  on  a 
direct  trade  in  their  own  or  other  enemy  vessels  with  the  enemy  country." 

The  conclusion  seems  irrefragable  that  the  defendant's  status  is 
that  of  ''alien-  friend,"  and  that  she  is  of  course  outside  the  category 
of  alien  enemy. 

[7]  However,  if  this  reasoning  be  upon  any  ground  faulty,  the 
defendant  is  entitled  to  inherit  under  our  treaty  with  the  Austrian  Em- 
pire as  mentioned  above,  unless,  as  most  ancient  and  some  modem 
jurisconsults  and  publicists  declare,  a  state  of  war  dissolves  all 
treaties  between  the  belligerent  parties.  As  to  the  latter  problerfl 
there  is  not  unanimity  of  opinion.  Mr.  Moore  in  his  digest  says  that 
on  this  subject  there  is  "much  contrariety  of  views,  but,"  he  con- 
tinues, "it  may  be  affirmed  that  the  proposition  that  all  treaties  are 
extinguished  or  annulled  by  war  is  unsupported  by  authority  at  the 
present  day."  Fiore  says  that  "as  to  treaties  between  belligerents  it 
cannot  be  admitted  that  a  state  of  war  extinguishes  them  all,  but  only 
such  as  are  incompatible  with  that  state."  Pillet  declares  that  "the 
view  that  a  declaration  of  war  annuls  treaties  between  belligerents 
is  no  .longer  held  by  any  pne."  In  our  war  with*  Spain  in  1898,  that' 
power  expressly  denounced  its  treaties  of  October,  1795  (8  Stat.  138), 
and  January,  1877  (19  Stat.  650),  "and  all  other  agreements,  compacts 
and  conventions  that  have  been  in  force  up  to  the  present  between  the 
two  countries."  Proclamations  and  Decrees  during  War  with  Spain, 
Department  of  State  Documents. 

This  act  of  a  sovereign  nation  in-  modem  times  clearly  indicates 
a  view  that  otherwise  treaties  or  their  capitulatory  grants  would  oth- 
erwise continue  in  force  ex  proprio  vigore,  even  though  a  state  of  war 
had  been  formally  pronounced  and  promulgated.  The  very  nature  of 
some  of  the  provisions  of  treaties  of  commerce  inhibits  their  abroga- 
tion by  the  mere  outbreak  of  war  between  the  high  contracting  par- 
ties. It  will  be  observed  in  the  content  of  many  of  the  stipulations 
that  their  continuance  is  either  expressly  or  impliedly  forecast  for  at 
least  a  reasonable  period  after  the  state  of  belligerency  has  inception. 
Vattel  says  that  the  revocation  or  denouncement  of  a  treaty  after  the 
outbreak  of  war  requires  a  public  act  of  which  the  judicial  courts, 
executive  and  legislative  assemblies  must  take  notice.  Law  of  Na- 
tions, book  2,  c.  2,  p.  145. 

[8]  Of  such  is  the  clause  of  the  treaty  in  question  here.  It  pro- 
vides : 
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Article  II :  **Where,  on  the  death  of  any  person  holding  real  property,  or 
property  not  personal,  within  the  territories  of  one  party,  such  real  properly 
would,  by  the  laws  of  the  land,  descend  on  a  citizen  or  subject  of  the  other, 
were  he  not  dlsQualifled  by  the  laws  of  the  country  where  such  real  property 
Is  situated,  such  citizen  or  subject  shall  be  allowed  a  term  of  two  years  to  sell 
the  same,  which  term  may  be  reasonably  prolonged,  according  to  circum- 
stances, and  to  withdraw  the  proceeds  thereof,  without  molestation,  and  ex- 
empt from  any  other  charges  than  those  which  may  be  imposed  in  like  cases 
upon  the  inhabitants  of  the  country  from  which  sudi  proceeds  may  be 
withdrawn." 

Article  III:  "In  case  of  the  absence  of  the  heirs,  the  same  care  shall  be 
taken,  provisionally,  of  such  real  or  personal  property  as  would  be  taken  in  a 
like  case  of  property  belonging  to  the  natives  of  the  country,  until  the  lawful 
ovrner,  or  the  person  who  has  a  right  to  sell  the  same,  according  to  article  II, 
may  take  measures  to  receive  or  dispose  of  the  inheritance." 

9  Stat  945. 

These  provisions  of  the  treaty  clearly  remove  from  the  defendant 
daughter  of  the  intestate  the  disqualification,  if  such  exist,  of  her 
alienage.  The  intent  of  these  stipulations  is  to  confer  the  power  to 
take  and  hold  lands.  An  authority  to  sell  lands  and  appropriate  the 
proceeds  of  the  sale  is  equivalent  to  grant  of  ownership.  No  one 
can  sell  lands  which  he  is  incapable  of  taking  and  holding.  By  virtue, 
therefore,  of  this  treaty  between  the  United  States  and  Austria  the 
defendant  takes  title  to  the  land  subject  only  to  the  obligation  imposed 
by  the  treaty  to  sell  and  dispose  of  the  same  within  two  years  or  with- 
in such  prolonged  time  as  may  be  accorded  her.  This  effect  of  the 
treaty  is  accomplished  through  the  provision  of  our  federal  Constitu- 
tion (article  6) : 

"All  treaties  made,  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land ;  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the  Constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding." 

.  Thus  pro  hac  vice  it  supersedes  all  local  statutes  that  contravene  its 
provisions,  and  puts  the  alien  person,  whatever  the  effect  of  the  state 
statute  is  otherwise  in  respect  to  the  rights  therein  secured  to  him, 
precisely  upon  thf  same  footing  as  citizens  of  the  state  in  which  the 
question  arises.  It  is  an  imperative  holding  that  the  fee  vests  in  the 
defendant,  even  if  held  to  be  outside  the  common  interpretation  of  the 
term  "alien  friend." 

[9]  The  right  of  inheritance  so  acquired  by  the  defendant  pursu- 
ant to  treaty  provision  survived- the  declaration  of  war  between  the 
United  States  and  Austria  by  reason,  too,  of  the  provisions  of  section 
4068  of  the  United  States  Revised  Statutes  (U.  S.  Cbmp.  St.  §  7616) : 

"Sec.  4068.  Time  for  Remaval^'When  an  alien  who  becomes  liable  as  an 
enemy,  In  the  manner  prescribed  in  the  preceding  section,  is  not  chargeable 
with  actual  hostility,  or  other  crime  against  puWic  safety,  he  shaU  be  allow- 
ed, for  the  recovery,  disposal,  and  removal  of  his  goods  and  effects,  and  for 
his  departure,  the  full  time  w^hich  Is  or  shall  be  stipulated  by  any  treaty 
then  in  force  between  the  United  States  and  the  hostile  nation  or  government 
of  which  he  is  a  native  citizen,  denizen,  or  subject;  and  where  no  such 
treaty  exists,  or  is  in  force,  the  president  may  ascertain  and  declare* such 
reasonable  time  as  may  be  consistent  with  the  public  safely,  and  according 
to  the  dictates  of  humanity  and  national  hOQ)itality/' 
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This  therefore  follows,  as  demonstrated  by  or  corollary  to  the 
above  course  of  argument  and  conclusion:  (1)  That  Sarah  E.  Techt 
is  not  deemed  an  alien  by  reason  of  any  rule  of  the  law  of  nations  as 
now  universally  recognized  and  admitted.  (2)  That  if  not  an  alien 
enemy  by  reason  of  a  state  of  belligerency  between  the  respective  na- 
tionals of  the  situs  of  the  land  and  the  person  on  whom  descent  is 
cast,  she  is  an  alien  friend  under  the  law  of  the  state  and  entitled  to 
inherit.  (3)  That  even  if  an  alien  enemy  within  the  definition  of  that 
term  under  public  law,  the  provisions  of  the  treaty  of  1850  between- 
Austria  and  America  protect  her  right  of  inheritance  for  two  years 
from  the  date  of  descent,  unless  such  treaty  be  abrogated  by  the  dec- 
laration of  war  ex  proprio  vigore.  (4)  That  the  treaty  aforesaid  is 
not  abrogated  by  the  declaration  of  war  because:  (a)  The  modern 
rule  of  international  law  does  not  recognize  the  anuulment  of  a 
treaty's  provisions  having  to  do  with  immovables  (les  immeubles)  and 
their  ownership  immediately  upon  a  state  of  war.  Vattel,  supra, 
(b)  That,  if  it  does,  the  federal  statute  (R.  S.  U.  S.  §  4068)  quoted 
above  preserves  the  rights  of  an  alien  enemy  for  such  time  as  any 
provision  of  a  treaty  gives  him  to  dispose  of  his  effects  and  depart 
from  the  country  if  such  deportation  be  ordered  by  the  executive.  Ac- 
cordingly the  claim  of  defendant  to  a  descent  cast  of  her  father's 
seisin  is  good  and  will  not  be  barred. 

Judgment  accordingly. 


(188  App.  Div.  12) 

SOBISCHEK-ROBINSON  v.  SUPREME  COTIXCIL  OF  ROTAL  AROANUM. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    May  9,  1919.) 

Insurance  <S=»825(3) — Fraternal  Insurance— Suicide. 

In  beneficiary's  action  on  benefit  certificate.  Involving  issue  of  whether 
Insured,  who,  six  months  after  having "  purchased  chloroform,  had  been 
found  with  handerchief  with  chloroform  odor  tied  across  his  face,  without 
any  signs  of  a  past  struggle,  had  taken  his  own  life  in  violation  of  the 
policy,  held,  it  was  error  to  direct  verdict  for  plaintiff. 

Putnam  and  Blackmar,  JJ.,  dissenting, 
<  •       • 

Appeal  from  Trial  Term,  Suffolk  County. 

Action  by  Stella  Sobischek-Robinson  against  the  Supreme  Council 
of  the  Royal  Arcanum.  Directed  verdict  for  plaintiff,  and  from  a 
judgment  thereon,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.     Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

Howard  C.  Wiggins,  of  Rome,  for  appellant. 

Harry  A,  Davidow,  of  Patchogue,  L.  I.,  for  respondent. 

JAYCOX,  J.  This  action  was  brought  to  recover  upon  a  benefit 
•certificate  for  $1,000,  issued  by  the  defendant  to  John  Sobischek,  Jr., 
In  w.hich  the  plaintiff  was  designated  as  the  beneficiary.  The  com- 
plaint alleged  the  admission  of  said  John  Sobischek,  Jr.,  to  member- 

^s»For  other  cases  see  same  topic  &  KEY-NtJMBBR  in  all  Key-Numl>ered  Digests  &  IndexoB 
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ship  in  the  defendant  society,  issuance  to  him  of  the  benefit  certificate 
designating  the  plaintiflE  as  beneficiary,  performance  upon  the  part 
of  the  said  member  of  all  the  conditions  required  by  him  to  be  per- 
formed, and  the  death  of  said  member  on  the  2d  day  of  November, 
1916.  All  bf  these  allegations  were  admitted  by  the  answer,  which 
sets  forth  an  affirmative  defense  to  the  effect  that  the  contract  of 
membership  contained  a  stipulation  that,  in  case  the  member  should 
within  five  years  from  and  including  the  date  of  his  initiation  take 
his  own  life,  whether  sane  or  insane,  his  benefit  certificate  should  be- 
come null  and  void,  that  five  years  have  not  elapsed  since  said  John 
Sobischek,  Jr.,  became  a  member  of  said  order,  and  that  said  meniber 
did  take  his  own  hfe  by  chloroform  poisoning  or  the  inhalation  of 
chloroform  vapor  on  the  date  above  mentioned. 

The  facts  are  undisputed.  At  the  opening  of  the  case  the  defendant 
was  given  the  affirmative  of  the  issue  and  introduced  practically  all 
of  the  testimony.  One  witness  was-  examined  upon  the  part  of  the 
plaintiff,  but  his  testimony  is  in  accord  with  that  given  by  the  de- 
fendant.- At  the  time  of  his  death,  Sobischek  lived  at  Bohemia,  a 
small  hamlet  north  of  the  village  of  Sayville,  in  the  county  of  Suffolk. 
He  was  employed  by  a  florist  named  Shevalley,  at  Blue  Point,  a  vil- 
lage about  six  miles  distant  from  Bohemia.  At  the  time  of  his  death 
he  had  worked  for  Shevalley  only  three  days.  Immediately  before 
that  he  had  worked  for  another  florist  about  two  months,  and  before 
that  a  few  days  for  a  man  named  Bom.  Prior  to  his  employment 
by  Bom  he  had  worked  for  Shevalley,  the  man  for  whom  he  was 
working  at  the  time  of  his  death.  His  work  with  Shevalley  requir- 
ed him  to  arise  very  early  in  the  morning — about  3:30  a.  m. — ^upon 
days  when  flowers  were  shipped.  The  night  previous  to  his  death  he 
occupied  the  same  bed  with  his  wife.  On  the  morning  of  Sobischek's 
death,  his  wife  says  she  was  aroused  by  hearing  dogs  barking;  her 
dog  in  the  house  was  barking,  and  some  of  the  neighbors'  dogs;  that 
her  husband  got  up,  dressed  himself,  took  a  lighted  lamp,  left  the 
room,  and  went  downstairs.  At  that  time  it  was  half  past  3.  This 
was  the  last  she  saw  of  her  husband  alive.  She  heard  no  noise  of  any 
kind  after  he  went  downstairs.  Mrs..  Sobischek  arose  a  little  after 
6  o'clock.  .She.  missed  the  lamp  which  her  husband  had  taken  with 
him,  and  endeavored  to  telephone  to  his  place  of  employment,  but 
she  obtained  no  answer.  She  then  returned  to  the  house  and  looked 
for  her  husband.  She  saw  the  cellar  door  open,  and  upon  going  down 
the  stairs  she  saw  some  stove  enamel  spilled  on  the  steps.  Pro- 
ceeding down  the  stairs,  she  found  her  husband  lying  on  the  cellar 
floor  with  his  head  in  a  barrel,  which  was  lying  upon  its  side.  Some 
bags  were  stuffed  into  the  barrel  around  the  body.  Nothing  was 
disturbed  in  the  cellar,  and  there  were  no  signs  of  a  struggle.  The 
body  showed  no  evidence  of  violence  of  any  kind.  Upon  removing 
the  body  from  the  barrel,  it  was  found  that  there  was  a  handkerchief 
across  the  face,  which  was  knotted  in  the  back.  Over  this  was  a 
towel,  which  was  also  knotted  in  the  back.  Upon  the  handkerchief 
was  the  odor  of  chloroform.  Upon  a  beam  near  the  body  was  a  bottle 
labeled  "Chloroform/'  in  which  there  remained  a  few  drops  of  chloro- 
form^ 
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The  decedent  was  of  a  cheerful,  jovial  disposition  until  a  few  days 
before  his  death.  Then  he  became  quiet  and  morose,  and  told  one 
of  his  fellow  workmen  that  it  was  "the  miserablest  day"  of  his  life. 
He  also  said  that  he  had  stopped  smoking,  and  his  friend  advised  him 
to  resume  smoking. 

The  label  upon  the  bottle  found  in  the  cellar  bore  the  name  of 
Sewell  Thomhill,  a  druggist  at  Sayville.  Sobischck  purchased  chlor- 
oform from  Thornhill  some  five  months  prior  to  his  death.  At  the 
time  of  the  purchase  of  this  chloroform  Sobischek  told  the  druggist 
that  he  desired  it  for  the  purpose  of  killing  a  dog.  His  wife,  the 
plaintiff  in  this  action,  testified  that  she  saw  the  empty  chloroform 
bottle,  and  that  her  husband  threw  the  empty  bottle  into  the  woods, 
and  that  she  saw  no  chloroform  around  the  house  after  that.  An 
autopsy  was  performed,  and  the  doctor  who  performed  the  autopsy 
testified  that  death  was  the  result  of  chloroform  poisoning. 

The  death,  therefore,  must  have  been  the  result  either  of  accident, 
homicide,  or  suicide.  It  needs  no  discussion  to  convince  any  one  that 
the  death  was  not  the  result  of  accident.  I  think  the  homicide  the- 
ory is  equally  untenable.  The  decedent  was  not  tied  in  any  way.  His 
legs  were  straight  down  from  his  body,  and  his  arms  were  at  his 
side.  There  was  nothing  whatever  to  indicate  a  struggle.  The  de- 
cedent was  a  strong,  robust  man,  in  the  prime  of  life.  It  is  im- 
possible to  believe  that  he  could  have  been  overcome  by  a  man,  or 
any  number  of  men,  and  placed  in  this  barrel,  where  his  body  was 
found,  without  there  being  some  indication  of  a  struggle.  In  addi- 
tion to  this,  the  decedent  had  purchased  chloroform,  the  very  kind 
of  poison  that  caused  his  death,  and  shortly  before  his  death  he  had 
been  so  gloomy  and  morose  as  to  attract  the  attention  of  the  men  with 
whom  he  worked.  This  was  a  complete  change  in  his  demeanor. 
The  circumstances  are  such  as  to  compel  a  belief  that  the  decedent 
committed  suicide. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, costs  to  abide  the  event. 

JENKS,  P.  J.,  and  RICH,  J.,  concur. 

PUTNAM,  J.  (dissenting).  As  defendant  had  the  burden  to  prove 
that  deceased's  death  was  by  suicide,  I  think  the  court  properly  di- 
rected a  verdict  for  plaintiff,  where  both  sides  united  in  asking  for 
the  direction  of  the  court.  The  evidence  was  circumstantial,  and  left 
the  cause  of  death  to  conjecture.  Suicide  is  not  presumed.  Mal- 
lory  V.  Travelers'  Ins.  Co.,  47  N.  Y.  52,  54,  7  Am.  Rep.  410;  Trav- 
elers' Ins.  Co.  V.  McConkey,  127  U.  S.  661,  667,  8  Sup.  Ct.  1360,  32 
Lr.  Ed.  308;  Connecticut  Life  Insurance  Co.  v.  Akens,  150  U.  S. 
468,  14  Sup.  Ct.  155,  37  L.  Ed.  1148.  Even  where  the  alternative  to 
suicide  may  be  murder,  as  where  the  deceased  was  found  dying  in  his 
back  yard  with  a  bullet  wound  near  the  heart,  the  presumption  is 
still  against  suicide.  Connecticut  Mut  Life  Ins.  Co.  v.  McWhirter, 
73  Fed.  444,  449,  19  C.  C.  A.  519. 

The  circumstances  here  are  much  stronger  against  defendant  than 
in  many  cases  where  the  court  sustained  a  verdict  against  the  in- 


Digitized  by  VjOOQIC 


Sup.  Ct)  OONTI  V.  NEW  YORK  OENT.  B.  CO.  365 

(176  N.Y.S.) 

surer's  claim  of  death  by  snicide.  Pythias  Knights'  Supreme  Lodge 
V.  Beck,  181  U.  S.  49,  21  Sup.  Ct.  532,  45  L.  Ed.  741 ;  Kornig  v. 
Western  Life  Indemnity  Co.,  102  Minn.  31,  35,  112  N.  W.  1039; 
Krogh  V.  Modern  Brotherhood,  153  Wis.  397,  141  N.  W.  276,  45  L. 
R.  A.  (N.  S.)  404.  The  condition  of  the  dead  body  was  peculiar. 
The  legs  protruded  from  a  barrel.  The  head  and  face  were  bound 
with  a  handkerchief  and  towel.  The  handkerchief  was  tied  behind. 
On  top  was  a  towel,  also  knotted  at  the  back  below  the  ears.  About 
the  body  had  been  stuffed  old  clothes  and  bags,  evidently  to  exclude 
the  passage  of  air.  The  precautions  against  resuscitation  were  extra- 
ordinary. The  autopsy -showed  chloroform  poisoning.  A  high  au- 
thority says  that  death  from  inhalation  of  chtorof orm  "may  occur  with 
a  celerity  unparalleled  by  any  other  poisonous  agent  whatever."  2 
Wharton  &  Stille's  Med.  Juris.  (5th  Ed.)  §  537. 

I  think  there  was  no  such  clear  evidence  that  such  injuries  were 
self-inflicted  as  to  justify  setting  aside  a  verdict  thus  directed  against 
the  defendant. 

BLACKMAR,  J.,  concurs. 

as?  App.  Dlv.  829) 

CONTI  V.  NEW  YOBK  CENT.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  p^;>artment.    May  9,  1919.) 

Casbxers  ^=5>^1(6) — Street  Cars — Ixjitries  to  Passbnger — ^Iitstructioit. 
In  pnBsen^<*r'8  action  for  Injuries  while  boarding  car,  court's  charge, 
carefully  and  fully  reviewing  passenger's  contention,  stating  that  car  com- 
pany was  liable  if  it  had  not  given  passenger  reasonable  time  and  oppor- 
tiuilry  to  reach  safe  pln^e  before  starting  car,  relating  car  company's  evi- 
dence tending  to  show  that  passenger  ran  after  and  tried  to  board  moving 
car,  and  stating  that  in  such  event  she  could  not  recover,  Held  to  fairly 
preaent  passenger's  case,  and  not  subject  to  objection  that  only  question 
fmbmitted  was  credibility  of  witnesses. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Margherita  Conti  against  the  New  York  Central  Railroad 
Company.  From  a  judgment  for  defendant  upon  the  verdict  of  a 
jury  in  a  personal  injury  action,  and  from  an  order  denying  a  motion 
to  set  aside  the  verdict  and  for  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  JENk3,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
JAYCOX,  JJ/ 

Henry  K.  Heyman,  of  New  York  City  (Frederick  P.  Close,  of 
Tuckahoe,  on  the  brief),  for  appellant. 

John  F.  Brennan,  of  Yonkers,  for  respondent. 

PER  CURIAM.  The  only  question  which  we  think  it  necessary  to 
discuss  is  the  appellant's  claim  that  the  charge  of  the  learned  trial 
justice  withdrew  from  the  jury  the  question  of  defendant's  negligence, 
and  was  contrary  to  the  law  as  declared  in  Kellegher  v.  Forty-Second 
Street,  etc.,  R.  R.  Co.,  171  N.  Y.  309,  63  N.  E.  1096,  and  kindred  cases, 
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in  which  trial  justices  have  said  to  juries  that  the  right  to  recover  de* 
pended  on  whether  they  believed  the  witnesses  for  plaintiff  or  defend- 
ant, and  where  it  has  been  held  that  the  only  question  submitted  was 
the  credibility  of  the  witnesses  without  appropriate  instructions  on  the 
issues  of  negligence  and  contributory  negligence. 

We  -are  of  opinion  that  the  criticism  does  not  apply  to  the  charge  in 
this  case.  The  excerpts  from  the  charge  contained  in  the  points  of 
the  learned  counsel  for  the  appellant  do  not  contain  the  instructions 
of  the  trial  justice  as  a  whole.  He  went  over  the  various  contentions 
of  the  plaintiff  carefully  and  in  detail.  He  called  the  attention  of  the 
jury  to  plaintiff's  claim  that,  after  she  had  boarded  the  car,  she  was  in- 
terfered with  in  some  way  by  one  of  defendant's  employes,  who  either 
"tried  to  pull  her  in  or  push  her  out,"  and  that  her  claim  was  that  the 
accident  was  occasioned  by  defendant's  failure  to  afford  her  reason- 
able time  and  opportunity  to  board  the  train  and  reach  a  safe  place 
before  starting  it.  The  jury  were  told  that,  if  the  accident  happened 
in  that  way,  the  defendant  would  be  liable.  The  trial  judge  then  re- 
lated the  evidence  of  defendant's  witnesses  tending  to  show  that  the 
train  was  not  started  until  all  the  passengers  had  boarded  it  safely, 
the  station  platform  being  entirely  clear  of  passengers,  and  that  when 
the  train  started  the  plaintiff  was  not  in  sight,  that  she  was  not  on  the 
station  platform,  or  coming  down  the  steps  leading  to  the  platform,  and 
that  after  the  train  had  started  she  ran  down  the  stairs  leading  to  the 
station  platform,  ran  after  the  train,  which  was  in  motion,  grasping 
the  handrail,  and  in  that  way  was  thrown  and  injured.  The  judge 
said : 

"If  she  was  Injured  whUe  in  the  act  of  getting  on  this  train  whUe  it  was  in 
motion,  she  cannot  recover.  If  Phe  ran  down  the  stops  and  onto  the  platform, 
und  grabbed  some  part  of  this  car  after  it  had  been  started  forward,  then 
that  ends  her  case ;   she  cannot  recover." 

We  think  the  charge  as  a  whole  presented  the  plaintiff's  claims  fully 
and  fairly  to  the  jury.  It  was  urged  that  the  jury  might  have  found 
that  she  boarded  the  car  while  it  was  in  motion,  and  was  in  a  place  of 
safety  when  she  was  thrown  by  the  act  of  the  employe.  There  was 
no  evidence  before  the  jury  to  justify  such  finding.  It  would  have 
been  mere  speculation.  Plaintiff  herself  made  no  such  claim  in  her 
complaint  or  upon  the  witness  stand.  No  exception  was  taken  to  the 
charge,  which  was  certainly  as  favorable  to  plaintiff  as  she  had  any 
right  to  expect.  No  request  for  additional  instruction  was  made.  The 
plaintiff  suffered  severe  injury,  and  her  case  is  a  pitiable  one;  but  the 
jury  was  entirely  justified  in  finding  for  the  defendant,  and  a  verdict 
for  the  plaintiff  would  have  been  contrary  to  the  evidence.  We  think 
the  trial  justice  left  the  facts  and  the  inferences  to  be  drawn  therefrom 
to  the  jury,  and  that  the  charge  does  not  offend  the  law  of  the  Kel- 
l^her  Case,  supra. 

The  other  questions  raised  by  the  appellant  as  to  the  charge  con- 
cerning the  burden  of  proof,  and  the  action  of  the  trial  justice  in  open- 
ing the  case  to  permit  defendant  to  call  a  witness  inadvertently  omitted, 
have  been  examined  and  we  find  no  error. 

The  judgment  and  order  should  be  afiirmed^  with  costs. 
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aST  App.  Div.  840) 

In  re  WYLIE'S  ESTATE. 

WTLIB  V.  TBFFT  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department     May  7.  1919.) 

1.  tltrsBAND  A  WD  WirE'*=>279(l) — Sbpabation  Agreembnt— Constbuction. 

A  separation  agreement,  under  which  wife  released  all  claims  in  proi>- 
erty  which  her  hushand  "now  owns  or  at  any  time  has  owned"  since  the 
marriage;  etc.,  held  to  release  claims  to  property  acquired  by  husband  sub- 
sequent to  date  of  separation  agreement. 

2.  AxTKT^ATTON  OF  In8tbumi:nts  ^=»2 — ^Matesiauit  of  Changb. 

Alleged  addition  of  words  to  a  separation  agreement,  which  did  not 
alter  its  meaning,  does  not  invalidate  it 

Appeal  from  Surrogate's  Court,  Washington  County. 

In  the  matter  of  the  estate  of  John  W.  Wylie,  deceased.  Petition 
by  Jessie  C.  Wylie  against  B^t  Tefft  and  Mark  L.  Sheldon,  execu- 
tors;   Decree  for  petitioner,  and  the  executors  appeal.    Reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

-  Van  NefiS'Sc  Russell,  of  Greenwich,  for  appellants. 
'   Herbert  Van  Kirk,  of  Greenwich,  for  respondent. 

;  HENRY  T.  KELLOGG,  J.  This  is  an  appeal  from  an  order  of  a 
surrogate  directing  the  executors  of  the  will  of  Johiy  W.  Wylie  to  set 
apart  to  his  surviving  wife,  Jessie  Wylie,  certain  personal  property 
of  the  class  exempted  by  law  for  the  benefit  of  widows. 
'  [1]  On  the  23d  of  May,  1893,  John  W.  Wylie  and  Jessie  Wylie, 
being  then  husband  and  wife,  entered  into  an  agreement  of  separation. 
The  husband  paid  to  his  wife  the  sum  of  $575,  and  in  consideration 
of  such  payment  the  wife  agreed  to  release  him  from  all  marital  ob- 
ligations. The  agreement  was  written  in  duplicate,  and  each  party 
received  a  copy.  Accepting  the  copy  delivered  to  the  wife  as  correct- 
ly expressing  the  agreement,  we  find  that  the  consideration  for  the 
payment  by  the  husband  was  in  part  a  promise  of  the  wife  expressed 
in  these  words : 

•  **Ttiat  6he  shall  release  and  quitclaim  to  bim,  her  said  husband,  aU  claim 
or  interest  she  iimy  have  in  any  or  all  projKirty,  real  or  personal,  which  he 
How  6\vns  or  at  any  time  has  OTnied  since  she  became  his  wife." 

This  promise  is  repeated  in  the  agreement  in  words  almost  identi- 
cal, which  are  as  follows: 

'That  she  will  release,  and  hereby  does  release  and  qultelaim,  to  him,  the 
said  John  WyUe,  all  claims  she  may  have  upon  or  interest  she  may  hare  In 
any  and  all  propertyi  real  and  personal,  that  he,  the  said  John  WyUe,  now 
owns  or  at  any  .time  has  owned  since  she  became  his  wife." 

It  IS  contended  that  the  words  "now  owns  or  at  any  time  has  owlied 
kiUce  she  became  his  wife"  speak  from  the  date  of  the  agreement,  and 
necessarily  limit  the  property  released  to  such  property  as  was  owned 
by  John  W.  Wylie  during  a  period  anterior  to  such  date.    When  we 
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consider  the  fact,  however,  that  Jessie  Wylie  used  words  by  which 
she  not  only  presently  released,  but  promised  in  future  to  release,  the 
conclusion  contended  for  does  not  seem  to  follow.  Eliminating  im- 
material words,  and  interpolating  the  words  "before  his  death/'  the 
reading  of  the  promise  would  become : 

"That  she  will  release  all  property  that  the  said  John  Wylie  ftt  any  time  be- 
fore his  death  has  owned  since  ^e  became  his  wife." 

This  reading  illustrates  the  fact  that  the  words  actually  used  are 
grammatically  susceptible  of  a  meaning  which  would  include  all  the 
property  of  John  Wylie,  whenever  owned.  Other  provisions  of  the 
agreement  between  the  parties  clearly  indicate  that  the  meamng,  of 
which  the  words  are  thus  shown  to  be  susceptible,  is  the  meaning 
which  the  parties  intended  them  to  have.  Thus  the  agreement  pro- 
vides that  the  wife  will — 

"release  and  acquit  her  said  husband  of  and  from  all  obligations  to  Support 
and  maintain  her  as  his  wife,  ar.d  of  and  from  any  and  all  liabilities  or  ob- 
Ugations  growing  out  of  or  issuing  from  their  marital  relations." 

It  also  provides  that: 

''The  purpose  and  intent  of  this  agreement  is  to  place  these  parties  In  the 
same  relation  and  position  as  if  no  marriage  had  been  solemnized  between 
them,  so  far  as  any  and  all  obligations  are  concerned.*' 

We  think  it  a  correct  construction  of  the  agp^eement,  as  evidenced 
by  the  copy  in  the  possession  of  the  wife,  that  by  it  Jessie  Wylie  in- 
tended to  release,  and  did  release,  all  claims  which,  as  the  widow  of 
John  Wylie,  she  might  otherwise  now  have  to  any  and  all  property, 
real  and  personal,  owned  by  her  husband  prior  to  his  death. 

[2]  It  is  unnecessary  to  determine  whether  the  words  ''shall  here- 
after acquire"  were  added  to  that  copy  of  the  agreement  which  was 
delivered  to  the  husband,  in  order  to  include  property  afterward  ac- 
quired within  the  description  of  the  property  released.  "A  material 
change  or  alteration  of  an  instrument  is  one  which  causes  it  to  speak 
a  language  different  in  legal  effect  from  that  which  it  originally 
spoke."  2  Corpus  Juris,  1173.  There  are  many  authorities  to  the 
effect  that  an  alteration  not  material  within  this  definition  does  not 
vitiate  an  agreement.  McCaughey  v.  Smith,  27  N.  Y.  39;  Booth  v. 
Powers,  56  N.  Y.  22;  Crawford  v.  Westside  Bank,  100  N.  Y.  50,  2 
N.  E.  881,  53  Am.  Rep.  152. 

As  the  words  claimed  to  have  been  added  would  not  have  altered 
the  meaning  of  the  original  agreement,  in  the  view  which  we  take  of 
it,  their  addition,  if  made,  was  ineffective  to  destroy  its  force.  Ac- 
cordingly we  hold  that  the  widow  has  effectually  barred  herself  from 
the  exercise  of  her  right  to  have  the  property  in  question  set  apart 
to  her,  and  that  the  order  was  improperly  made.  The  order  should 
be  reversed. 

Decree  reversed,  with  $10  costs  and  disbursements,  and  motion 
denied,  with  $10  costs.    All  concur. 
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^  ^^  '  RIRDSALL  V.  READ  et  aL 

(Siq^reme  Court,  Appellate  Division,  Second  Department    May  16,  1919.) 

1.  AsbioNMBNTB  es>126 — MoTiVK—EFEixrr. 

That  an  assignment  was  made  to  defeat  defendant's  counterclaim,  or 
to  avoid  giving  a  bond  for  costs,  does  not  preclude  assignee  from  suing  on 
assigned  claim. 

2.  Payment  ^=963(1) — ^Pleadino — Set- Oft. 

Under  Oode  Glv.  Proc.  {  601,  defining  counterclaim,  a  set-off  is  subject 
of  counterclaim,  and  cannot  be  proved  under  plea  of  payment. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Lloyd  Birdsall  against  William  E.  Read  and  Edwin  M. 
Garrison,  individually  and  as  copartners.  From  a  judgment  for  de- 
fendants, and  an  order  denying  a  new  trial,  plaintiff  appeals.  Judg- 
ment and  order  reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  RICH,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ. 

Eugene  F.  McKinley,  of  White  Plains  (Vine  H.  Smith,  of  New 
York  City,  on  the  brief),  for  appellant. 

Leo  H,  Healy,  of  New  York  City,  for  respondents. 

• 

BLACKMAR,  J.  The  action  was  brought  upon  an  assigned  claim 
for  goods  sold  and  delivered.  The  court  diarged  the  jury  that  if  the 
assignment  to  plaintiff  was  not  made  in  good  faith,  but  for  the  purpose 
of  defeating  defendants'  counterclaim,  or  to  avoid  giving  a  bond  for 
costs,  or  for  any  other  unlawful  purpose,  they  must  find  a  verdict  for 
defendants.     To  this  plaintiff  excepted. 

[1]  The  charge  was  erroneous,  for  it  submitted  to  the  jury  the  mo- 
tive of  the  assignor  in  making  the  assignment,  and  instructed  them 
that  their  finding  on  this  point  should  control  their  verdict ;  whereas, 
the  only  question  was  whether  the  assignment  passed  the  legal  title, 
and  upon  this  point  the  evidence  was  conclusive.  Sheridan  v.  Mayor, 
68  N.  Y.  30.  The  verdict  of  the  jury  in  favor  of  the  defendants  may 
have  rested  on  their  finding  that  the  assignment  was  made  for  the 
purpose  of  avoiding  the  giving  of  a  bond  for  costs — a  matter  entirely 
immaterial  to  the  proper  disposition  of  the  case. 

[2]  There  was  a  concern  doing  business  in  Greenfield,  Ohio,  under 
the  name  of  the  Greenfield  Packing  Company.  This  was  not  a  cor- 
poration or  a  copartnership,  but  a  name  under  which  some  individual 
was  trading.  The  plaintiff's  assignor,  C.  B.  Lair,  clainled  that  prior 
to  March  6,  1916,  William  L.  Reynolds  was  trading  under  that  name; 
that  on  that  date  Reynolds  sold  the  business  to  him;  and  that  there- 
after, under  that  name,  he  sold  the  merchandise  in  question  to  defend- 
ants- The  sale  of  the  merchandise  was  admitted,  and  it  was  not  de- 
nied that  Lair  owned  the  business  when  the  sale  was  made.  The  de- 
fense is  that  not  Reynolds,  but  Lair,  was  the  owner  of  the  Greenfield 
Packing  Company  and  the  real  party  in  interest  before  March  6,  1916, 
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and  that  defendants  had  a  claim  against  Lair  which  arose  before  that 
date,  and  which  he  tried  to  avoid  by  the  pretense  that  the  claim  was 
against  Reynolds.  This  was  also  submitted  to  the  jury,  who  were  in- 
structed that  they  might  render  a  verdict  for  defendants  if  Lair  was 
the  owner  of  the  business  before  March  6,  1916,  providing  they  found 
that  defendants'  claim  was  established. 

But  no  such  issue  was  tendered  by  the  pleadings.  The  defense  was 
payment;  wherCas,  to  warrant  the  submission  of  such  issue  to  the 
jury,  a  counterclaim  should  have  been  pleaded.  The  defendants  in 
the  brief  filed  say: 

*'Tho  materiality  of  the  foregoing  lies  In  the  fact  that  the  indebtedness  sued 
upon  arose  after  March  6,  1916,  and  the  payment  pleaded  by  defendants  occur- 
red before  said  date ;  said  payment  being  by  way  of  set-off." 

A  set-oflf  is  the  subject  of  counterclaim,  and  cannot  be  proved  under 
a  plea  of  payment.    Section  501,  Code  Civ.  Proc. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event.    All  concur. 


(188  App.  Dlv.  19) 

OLM  V.  NEW  YORK  &  QUEKNS  ELECTRIC  LIGHT  &  POWER  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  IC,  1919.) 

L  Electbicitt  ^=:»15(2) — Care  Required— Insulation  op  Wibe. 

It  waB  tlie  duty  of  an  electric  light  and  power  company  to  exercise  due 
care  to  maintain  proper  Insulation  of  its  cable,  strung  a  few  inches  above 
the  limb  of  a  'tree,  so  that  It  should  not  become  dangerous  to  an  employ^ 
of.  the  park  department,  engaged  in  the  trimming  of  the  tree,  and  such 
care  Included  continuance  of  inspection  of  the  insulation  to  prevent  decay 
or  impairment. 

2.  ELECTBicnY  «=»19(6) — ^Negligence — Qxteotion  fob  Juby. 

Whether  defendant  electric  light  and  power  company  in  due  prudence 
should  have  realised  that  impairment  of  a  limb  of  a  tree  by  its  im- 
perfect cable  strung  above  it  might  be  dangeious  to  a  tree  trimmer  in  the 
employ  of  the  park  department  of  the  city,  who  might  use  the  limb  as  a 
sup}K>rt  in  reliance  on  its  normal  strength,  and  without  discovery  it  had 
been  burned  three-fourths  through,  held  for  the  Jury. 

3.  Electricity  ^=»15(2)— tNegligbnce  in  Maintenance  of  Cable — Liabilitt 

TO  Pebaon  Wobkino  Neab  Wires. 

The  test  to  be  applied  to  an  electric  light  and  power  company,  to  de- 
termine whether  it  should  have  foreseen  that  a  trimmer  in  the  employ 
of  the  park  department  of  the  city  might  use  as  support  a  limb  of  a  tree 
three-fourths  burned  through  by  a  cable  of  defective  insulation  strung 
above  it,  was  whether  a  person  of  ordinary  intelligence,  fully  acquainted 
with  all  the  circumstances,  might  have  foreseen  such  conduct  by  the 
tree  trimmer. 

4.  Electricity  <©=>15(2) — Negligence  in  Maintenance  of  Cable — Necessity 

OF  Foresight. 

It  is  not  essential  that  an  electric  light  and  power  company  whose 
cable,  badly  insulated,  burned  through  a  limb  of  a  tree  on  which  a  trim- 
mer in  the  employ  of  the  park  department  of  the  city  stood  while  doing 
his  work,  should  have  foreseen  the  particular  consequences  of  its  omis- 
sion or  commission  with  respect  to  the  Insulation  of  the  cable. 
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5.  EiiBCTxtcirr  ^3»16(7) — Nbolioencs  in   Maintskaiccb  of   Cable — Pboxi- 
KATE  Cause. 

Defective  Insnlation  of  an  electric  light  and  power  company's  cable, 
strung  a  few  inches  above  the  limb  of  a  tree  on  which  a  trimmer  in  XYm 
employ  of  the  park  department  of  tlie  city  stood  to  do  his  work,  could 
have  been  determined  to  have  been  the  proximate  cause  of  injury  to  the 
trimmer  when  the  limb  broke,  having  been  badly  burned  by  the  cable,  in 
the  absence  of  evidence  of  any  independent  cause  nearer  than  the  de- 
fective insulation,  or  of  any  outside  agency  that  broke  the  causal  se- 
quence. 

0.  £liBCTBICITT   ^S»18(l) — NEOLIGENOE   IN   MAINTENANCE   07   CaBLB— ASSUHP- 

TiON  OF  Bisk. 

A  tree  trimmer.  In  the  employ  of  the  park  department  of  a  city,  not 
being  the  servant  of  an  electric  light  and  power  company,  whose  cable, 
strung  a  few  Inches  above  the  limb  on  which  he  stood  to  do  his  work,  and 
wtiich  broke,  had  partly  burned  through  such  Itmb,  cannot  be  said  to 
have  assumed  the  risk,  unless  he  knew  the  dangerous  condition  of  the 
limb,  and  went  to  stand  on  it  voluntarily. 
T.  ElectkIcitt  ^=>19(12) — Negligence  in  Maintenance  of  Cable — Contbi- 
BxrroBT  Negligence — QuEemoN  fob  Jury. 

In  an  action  against  an  electric  light  and  power  company  for  injuries 
to  an  employ^  of  the  park  department  of  the  city,  while  trimming  a  tree 
whose  limb  broke  because  partly  burned  through  by  the  company's  de- 
fectively insulated  cable  strung  above,  question  of  the  tree  trimmer's  con- 
tributory negligence,  whether  in  the  nature  of  shortcomings  in  precautions 
or  imprudence  in  actions,  held  for  the  Jury. 

Appeal  from  Trial  Term,  Queens  County, 

Action  by  Albert  M.  Olm  against  the  New  York  &  Queeiis  Electric 
Light  &  Power  Company.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  JAYCOX,  JJ.  * 

Theodore  H.  Lord,  of  New  York  City  (Frank  X.  Sullivan,  of  New 
York  City,  on  the  brief),  for  appellant. 

William  Rasquin,  Jr.,  of  New  York  City  (Chauncey  B.  Carver,  of 
New  York  City,  on  the  brief),  for  respondent. 

JENKS,  P.  J.  The  plaintiff  was  a  trimmer  of  trees  in  the  depart- 
ment of  parks,  that  ordered  him  to  trim  a  tree  within  its  jurisdiction. 
He  climbed  by  a  ladder,  and  then  by  a  limb  to  another  limb,  where 
he  stood  to  saw  off  a  dead  branch  overhead.  Soon  after  he  had  begun 
this  work  the  limb  broke  and  he  was  thrown  to  earth. 

The  plaintiff's  theory  is  that  this  elm  limb,  about  6  or  8  inches  thick, 
had  beien  burned  for  three-quarters  of  its  diameter  by  the  cable  of  the 
defendant,  an  electric  lighting  company.  The  cable  had  been  main- 
tained for  some  years  and  was  strung  3  or  4  inches  above  the  limb. 
It  carried  for  12  hours  of  each  day,  during  the  lighting  period,  a  cur- 
rent of  4,700  voltSj  Very  soon  after  the  casualty  the  insulation  of  the 
cable  was  seen  to  be  impaired  or  stripped  off  at  a  natural  point  of 
contact  of  the  cable  with  the  scar  of  the  bum  upon  the  limb.  There 
was  expert  testimony  that  the  limb  was  naturally  sound  and  normally 
capable  of  bearing  the  weight  of  ten  men  or  more.  There  was  proof 
that  the  park  department  did  this  Ayork  of  trimming  and  pruning  such 
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trees  openly  and  notoriously  through  the  year;  that  the  defendant 
knew  of  this  work,  and  knew  that  in  the  doing  of  it  the  trimmers  went 
in  and  about  the  trees.  The  casualty  occurred  soon  after  8:30  a, 
m.  of  a  February  day,  when  the  cable  was  not  carrying  any  current 

[1]  After  the  plaintiff  had  adduced  this  evidence,  he  rested.  The 
court  dismissed  him,  on  a  motion  "made  on  various  grounds.  The 
court  did  not  state  the  reason  for  dismissal.  The  defendant's  obliga- 
tion included  the  affirmative  duty  of  exercising  due  care  to  maintain 
proper  insulation  of  its  cable,  so  that  it  should  not  become  dangerous. 
Such  care  included  continuous  adequate  inspection  of  the  insulation 
to  prevent  its  decay  or  impairment.  Braun  v.  Buffalo  General  Electric 
Co.,  200  N.  Y.  484,  94  N.  E.  206,  35  L.  R.  A.  (N.  S.)  1089,  140  Am.  St. 
Rep.  645,  21  Ann.  Cas.  370;  Wagner  v.  Brooklyn  Heights  R.  R.  Co., 
69  App.  Div.  349,  351,  74  N.  Y.  Supp.  809;  affirmed  174  N.  Y.  520,  66 
N.  E.  1117;  Illingsworth  v.  Boston  Electric  Light  Co.,  161  Mass.  583, 
37  N.  E.  778,  25  L.  R.  A.  552. 

[2,3]  The  principal  question  is  whether  this  obligation  of  the  de- 
fendant extended  to  the  casualty.  The  plaintiff  was  not  upon  the 
premises  of  the  defendant,  so  to  speak,  but  upon  those  of  his  em- 
ployer. The  defendant  had  strung  its  cable,  by  permission,  close  to 
those  premises.  Its  obligation  of  due  care  contemplated  the  lawful 
use  of  the  premises  by  the  owner  thereof,  and  the  defendant  could  be 
regarded  as  bound  to  foresee  that  persons  might  lawfully  climb  into 
that  tree.  Curtis'  Law  of  Electricity,  §  512.  Thus,  in  McCrea  v.  Bev- 
erly Gas  &  Electric  Co.,  216  Mass.  495,  104  N.  E.  365,  the  court  de- 
clares that  the  necessity  of  men  climbing  trees  to  do  the  required  work 
on  moths  is  well  knpwn. 

In  the  case  at  bar,  as  I  have  said,  there  was  evidence  that  the  park 
department  was  engaged  openly  and  notoriously  throughout  the  year 
in  trimming  these  trees,  that  the  defendant  knew  of  that  work,  and 
that  in  doing  it  the  trimmers  went  in  and  about  the  trees.  The  fact 
that  the  defendant  had  insulated  this  cable  at  this  point  was  a  recog- 
nition of  its  inherent  danger.  Wagner  v.  Brooklyn  Heights  R.  R.  Co., 
69  App.  Div.  349,  351,  74  N.  Y.  Supp.  809,  and  cases  cited,  affirmed 
174  N.  Y.  520,  66  N.  E.  1117.  Here  was  a  tree  at  least  40  feet 
in  height.  I  think  that  the  jury  could  infer  that  one  danger  guarded 
against  by  insulation  of  the  cable  was  that  of  firing  this  limb  and  oth- 
ers near  the  cable.  And  I  think  that,  in  view  of  the  character  of 
trimming  work,  and  of  the  knowledge  of  defendant  that  such  work 
was  constantly  doing  in  and  about  the  trees,  and  that  the  trimmers 
went  in  and  about  tihe  trees,  it  was  a  question  for  the  jury  whether 
in  due  prudence  the  defendant  should  have  realized  that  the  impair- 
ment of  a  limb  by  imperfect  cable  might  be  dangerous  to  a  trimmer, 
who  in  his  work  might  use  the  limb  as  support  or,  standpoint  in  re- 
liance of  its  normal  strength  and  without  discovery  of  such  impair- 
ment. See  Braun  v.  Buffalo  General  Electric  Co.,  supra.  The  test 
to  be  applied  to  the  defendant  in  this  particular  was  whether  a  per- 
son of  ordinary  intelligence,  "fully  acquainted  with  all  of  the  circum- 
stances/' may  have  foreseen  such  conduct. 


Digitized  by 


Google 


N.Y., ' 


Sup.  Ct.)      OLM  y    NETW  TOBK  <ftr  QUBBVS  ELECTRIC  L.  A  P.  CO.        873 

(176N.T.S.) 

[4,  5]  Earl,  J.,  for  the  court,  in  Ehrgott  v.  Mayor,  etc.,  of  City  of 
"    96  N.  Y.  at  page  281,  48  Am.  Rep.  622,  says : 

**The  bP8t  statement  of  tbe  rule  is  that  a  wrongdoer  is  responf^ible  for  the 
natural  and  proximate  consequences  of  his  misconduct,  and  what  are  such 
consequences  must  generally  be  left  for  tbe  determination  of  the  jury.  Mil- 
waukee &  St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  469  [24  L.  Ed.  256]." 

See,  too,  Lowery  v.  Manhattan  Railway  Co.,  99  N.  Y.  158,  1  N.  E. 
608,  52  Am.  Rep.  12;  Shearman  &  Redfield  on  Negligence  (16th  Ed., 
Street)  .§  29.  It  is  not  essential  that  the  defendant  should  have  fore- 
seen the  particular  consequences  of  its  omission  or  commission  with 
respect  to  the  insulation  of  the  cable.  Lilly  v.  N.  Y.  C.  &  H.  R.  R. 
Co.,  107  N.  Y.  566,  575,  14  N.  E.  503.  The  defective  insulation  could 
be  determined  the  proximate  cause,  as  there  was  no  evidence  of  any 
independent  cause  nearer  than  the  defective  insulation,  or  of  any  out- 
side agency  that  broke  the  sequence  from  defective  insulation  to  the 
breaking  of  the  limb.  See  Insurance  Co.  v.  Boon,  95  U.  S.  117,  130,  24 
L.  Ed.  395 ;  Homing  v.  Hudson  River  Telephone  Co.,  Ill  App.  Div. 
122,  129,  97  N,  Y.  Supp.  625,  affirmed  186  N.  Y.  552.  79  N.  E.  1107 

[8,  7]  I  think  the  plaintiff  should  not  have  been  dismissed  at  that 
stage  of  the  case  for  his  own  conduct.  He  was  not  the  servant  of 
the  defendant,  and  hence  it  could  not  be  said  that  he  took  the  risk, 
unless  he  knew  the  dangerous  condition  of  the  limb  and  went  to  stand 
upon  it  voluntarily.  Illingsworth  v.  Boston  Electric  Light  Co.,  161 
Mass.  583,  at  page  588,  37  N.  E.  778,  25  L.  R.  A.  552.  The  evidence 
did  not  indicate  that  the  method  of  plaintiff  to  remove  this  dead 
branch  was  essentially  improper,  or  that  there  was  another  usual  meth- 
od that  would  not  have  required  him  to  take  his  stand  upon  this  limb. 
The  plaintiff  testified  that  he  made  preliminary  inspection  of  the  tree 
and  found  it  sound;  that  after  he  had  climbed  into  the  tree  near 
enough  to  touch  the  limb  on  which  he  afterwards  stood,  and  which 
\^fas  then  above  his  head,  he  examined  it,  tried  it  by  pulling  it  down 
with  his  weight  upon  it,  and  that  it  appeared  normal,  sound,  and 
strong.  There  was  evidence  that  he  thus  made  the  usual  inspectiwi. 
It  could  be  inferred  that  he  did  not,  during  this  period  of  test,  see 
the  burn,  for  the  reason  that  the  bum  had  been  made  from  the  top 
downwards.  The  evidence  did  not  establish  contributory  negligence 
as  matter  of  law  for  failure  to  use  life  belt  or  life  line,  for  such  use 
was  not  shown  to  be  proper  or  customary  in  such  work.  Indeed, 
plaintiff  was  not  permitted  to  testify  that  such  apparatus  would  have 
been  impracticable  in  this  instance.  And  generally  the  question  of  his 
lack  of  due  care — whether  in  the  nature  of  shortcoming  in  precau- 
tions or  imprudence  in  actions — under  such  circumstances  as  should 
have  been  perceived  by  a  man  of  ordinary  intelligence  was  for  the 
jury. 

I  think  that  the  nonsuit  was  wrong,  and  that  a  new  trial  should  be 
granted,  with  costs  to  abide  the  event.  I  express  no  opinion,  and  I 
intend  no  intimation,  as  to  the  ultimate  liability  of  the  defendant. 

Judgment  reversed,  and  new  trial  granted,  costs  to  abide  the  event. 
All  concur. 
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In  re  ROOSEVEI/T  AVE.  IN  CITY  OF  NEW  YORK, 

(Supreme  Court,  Appellate  Division,  Second  Department    May  16,  1019.) 

1.  Covenants  <©=>51(2) — Eminent  Domain  ^=>96 — ^Taking  Pabt  of  Tracts 

ExiOTiNG  Covenant  as  Intebfbrinq  with  Use  of  Part  Remaining. 

Covenant  that  no  more  than  one  dwelling  should  be  erected  within 
area  of  each  parcel  of  land,  consisting  of  two  adjoining  lots  each  20 
feet  fronting  on  the  street,  did  not  prohibit  building  on  claimants*  lots, 
from  which  such  portions  were  taken  by  the  city  in  street  opening  pro- 
ceeding, so  as  to  leave  lots  with  an  area  of  less  than  40  feet  on  the 
street  and  commissioners  erred  In  awarding  as  consequential  damages  to 
the  part  of  plots  remaining  after  damage  parcels  were  taken  "the  rental 
value  of  the  balance  of  premises  for  the  unexpired  term  of  the  restric- 
tions." 

2.  Covenants  <&=>49— Limitino  Use  of  Land — Contract — Construction. 

Covenants  limiting  the  use  of  land  should  be  strictly  construed. 

Appeal  from  Special  Term,  Queens  County. 

In  the  matter  of  the  application  of  the  City  of  New  York,  relative 
to  acquiring  title,  etc.,  for  the  opening  and  extending  of  Roosevelt 
Avenue,  etc.,  in  the  Borough  of  Queens.  From  so  much  of  an  order 
as  confirms  the  final  separate  report  as  to  awards  for  damage  parcels 
numbered  93,  94,  103,  104,  106,  122,  123,  126,  127,  135,  136,  137,  138, 
139,  140,  146,  147,  148,  151,  152,  155,  156,  157,  158,  159,  160,  162, 
163a,  164,  165,  168,  169,  171,  172,  175,  176,  177,  178,  179,  and  180, 
made  by  the  commissioners  of  estimate,  the  City  appeals.  Reversed, 
and  matter  referred  back  to  commissioners. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

Joel  J.  Squier,  of  New  York  City  (William  P.  Burr,  Corp.  Counsel, 
of  New  York  City,  on  the  brief),  for  appellant. 

Philip  B.  La  Roche,  Jr.,  of  New  York  City,  for  respondents  Moore 
and  others. 

Francis  P.  O'Connor,  of  New  York  City,  for  respondents  owners  of 
damage  parcels  160,  164,  165,  and  177-180. 

John  R.  McMullen,  of  New  York  City,  for  respondent  Estes. 

I.  E.  Bermant,  of  New  York  City  (Henry  Herz,  of  New  York  City, 
on  the  brief),  for  respondents  owners  of  damage  parcels  93,  94,  ,103, 
104,  138-140,  and  163a. 

PER  CURIAM.  [  1  ]  We  think  the  commissioners  erred  in  award- 
ing consequential  damage  on  the  principle  set  forth  by  them  in  the 
statement  of  the  chairman  appearing  at  page  388  of  the  case.  It  ap- 
pears by  that  statement  that  the  commissioners  made  the  award  on 
the  assumption  that  the  reduction  in  area  of  the  claimants'  lots,  by  tak- 
ing the  land  in  the  damage  parcels  involved  in  this  appeal,  prevented 
their  use  until  the  time  fixed  for  the  termination  of  tlie  restriction. 

Although  we  think  that  the  restrictions  were  for  the  benefit  of  the 
vendor,  and  did  not  create  a  negative  easement  as  between  the  dif- 
ferent grantees,  and  that  it  is  doubtful  whether,  under  the  conditions 
■■  ■  .  fc.  ■ .  — 
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shown  to  exist  equity  would  enforce  them,  yet  these  consideiations 
would  not  justify  the  commissioners  in  assuming  that  they  are  not  en- 
forceable. The  commissiooers  were  right  in  deciding  that  they  could 
not  predetermine  that  a  court  of  equity  would  not,  in  the  exercise 
of  its  judicial  discretion,  specifically  enforce  the  covenants  of  restric- 
tion. They  took  the  situation  as  it  existed,  and  the  lots,  except  those 
still  owned  by  the  vendor,  were  subject  to  a  covenant  of  restricted 
use,  valid  on  its  face. 

But  we  think  that  the  restrictions  do  not  prohibit  building  on  the 
claimants'  lots  from  which  such  portions  were  taken  as  to  leave  them 
with  an  area  of  less  than  40  fjcet  by  100.  The  wording  of  that  part  of 
the  covenant  pertinent  to  the  question  we  are  considering  is  as  follows : 

"That  not  more  than  one  such  dwelling  shall  be  erected  or  permitted  upon 
or  within  the  area  of  each  parcel  of  land  consiM:ing  of  two  adjoining  lots 
fronting  upon  the  same  street  as  delineated  upon  the  map  refterred  to  herein." 

The  lots  were  each  20  feet  on  the  street.  The  city,  by  taking  the 
damage  parcels  mentioned  in  the  notice  of  appeal,  reduced  the  width 
of  each  pair  of  lots  below  40  feet,  and  consequently  the  area  of  each 
plot  of  "two  adjoining"  lots. 

[2]  The  words  of  the  Covenant  above  quoted  prohibit  more  than 
one  dwelling  upon  or  within  the  area  of  40  feet  fronting  on  the  street 
by  100  feet  in  depth,  but  do  not  in  terms  prohibit  one  dwelling  upon 
a  lesser  area,  and  covenants  limiting  the  use  of  land  should  be  strictly 
construed.  If  the  owner  of  two  adjoining  lots,  from  the  side  of 
which  a  slice  has  been  taken  by  the  condemnation,  should  build  a 
dwelling  on  the  remaining  portion,  there  would  be  only  one  building 
within  the  area  of  the  two  adjoining  lots.  For  illustration :  Damage 
parcel  122  takes  a  slice  of  land  2.42  feet  wide  on  the  intersecting  street, 
and  3.24  feet  wide  in  the  rear.  The  owner  retains  a  lot  37.58  feet 
wide  fronting  on  the  street  shown  on  the  map,  100  feet  deep,  and 
36.76  feet  wide  in  the  rear.  The  restrictions  were  not  intended  to, 
and  do  not,  prevent  building  on  the  remaining  plot.  Such  building 
would  not  violate  the  letter  of  the  restriction;  and  having  regard  to 
conditions  created  by  the  opening  of  a  street,  not  in  accordance  with 
the  plotting  of  the  map  with  reference  to  which  the  property  was  sold, 
we  think  it  would  not  violate  the  spirit.  The  commissioners  erred  in 
awarding,  as  consequential  damage  to  the  part  of  the  plots  remaining 
after  the  specified  damage  parcels  were  taken,  "the  rental  value  of 
the  balance  of  the  premises  for  the  unexpired  term  of  the  restrictions." 
The  award  should  be  made  as  if  the  restrictions  did  not  prohibit  build- 
ing on  the  plots  reduced  in  area  by  taking  the  damage  parcels. 

The  order  of  the  Special  Term  is  reversed,  in  so  far  as  it  confirms 
the  award  made  for  damage  parcels  93,  94,  103,  104,  106,  122,  123, 
126,  127,  135,  136,  137,  138,  139,  140,  146,  147,  148,  151,  152,  155, 
156.  157,  158,  159,  160,  162,  163a,  164,  165,  168,  169,  171,  172,  175, 
176,  177,  178,  179,  and  180,  and  as  to  such  parcels  it  is  referred  back 
to  the  commissioners  of  estimate,  to  take  such  evidence  as  may  be  of- 
fered, and  to  determine  and  report  the  awards  for  such  parcels  by  a 
method  consistent  with  this  opinion. 

Settle  order  before  BLACKMAR,  J. 
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PBOKOP  V.  BEDFORD  WAIST  &  DRESS  00. 

(Supreme  Court,  App^ate  Division,  First*  Department    May  16,  1919.) 

FBAT7D8,  Statute  of  ^=»45(1) — Oontbact  Not  to  bb  Pebfobmed  Within  a 
Year— Computation  op  Period. 

In  view  of  (General  Construction  Law.  |  20,  as  amended  by  Laws  1910, 
c.  847,  oral  contract  of  employment  for  a  year,  made 'Saturday,  Septem- 
ber 22d,  after  two  weeks'  trial  employment,  held  not  void  as  in  contraven- 
tion of  statute  of  frauds  (Personal  Property  Law,  |  31,  subd^  1);  the 
one-year  period  of  the  statute  being  calculable  from  Sunday,  September 
23d,  the  day  following  the  day  on  which  the  contract  was  made,  and  the 
year  expiring  Sunday,  September  22d,  following,  within  a  year  from 
making. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Prokop  J.  Prokop  against  the  Bedford  Waist  &  Dress 
Company.  Judgment  for  plaintiff  (105  Misc.  Rep.  573,  173  N.  Y, 
Supp.  792),  and  defendant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWNING, 
PAGE,  and  MERRELL,  JJ. 

Nathan  Friedman,  of  New  York  City,  for  appellant. 
Henry  Amster,  of  New  York  City,  for  respondent 

PAGE,  J.  The  action  was  to  recover  damages  for  the  wrongful 
discharge  of  the  plaintiff  under  an  oral  agreement  of  employment  for 
a  year.  The  evidence  of  the  plaintiff,  which  was  believed  by  the  jury, 
was  briefly  as  follows: 

The  plaintiff  was  employed  as  a  pattern  maker  on  Monday,  Sep- 
tember 10,  1917,  on  trial  for  one  week.  On  the  following  Saturday, 
the  17th,  he  was  employed  for  another  week  on  trial.  On  the  morning 
of  the  22d  the  secretary  and  treasurer  of  the  defendant,  who  had  em- 
ployed the  plaintiff  during  the  trial  periods,  said  to  him: 

**I  want  a  man  for  the  whole  year;  you  will  have  the  whole  year  a  job 
with  me;    you  go  ahead.'' 

After  this  conversation  the  plaintiff  continued  to  work  for  the  de- 
fendant until  he  was  discharged  on  the  18th  day  of  March,  1918. 
The  defendant  set  up  as  a  defense  the  statute  of  frauds.  Upon  the 
trial  the  defendant's  counsel  took  exception  to  the  court's  refusal  to 
charge,  at  his  request,  that — 

•*If  the  Jury  believe  the  piaintifTs  version  that  an  agreement  was  made  on 
September  22d,  but  that  plaintiff  was  to  commence  in  the  performance  of 
that  work  on  the  following  Monday,  they  must  find  for  the  defendant  under 
the  statute  of  frauds." 

The  Appellate  Term,  Mr.  Justice  Bijur  writing,  in  an  able  and  satis- 
factory opinion,  in  which  he  has  reviewed  the  English  and  American 
cases  applicable,  has  demonstrated  that  the  trial  justice  correctly  re- 
fused this  request.  We  would  be  contented  to  affirm  on  his  opinion, 
if  we  were  not  of  opinion  that  there  is  a  further  consideration,  in 
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addition  to  the  case  law,  that  is  determinative  of  this  case,  which  has 
not  been  discussed  by  counsel  nor  considered  in  the  opinion. 

When  construing  section  31,  subdivision  1,  of  the  Personal  Property 
Law  (Consol.  Laws,  c.  41),  in  computing  the  period  of  time  within 
which  the  contract  must  be  performed,  recourse  must  be  had  to  the 
General  Construction  Law  (Laws  1909,  c.  27  [Consol.  Laws,  c.  22]  § 
110),  section  20  of  which,  prior  to  the  amendment  of  1910,  read: 

**Day,  Computation, — A,  number  of  days  specified  as  a  period  from  a  cer- 
tain- day  within  which  or  after  or  before  which  an  act  is  authorized  or  re- 
quired to  be  done  meaas  such  number  of  calendar  days  exclusive  of  the  cal- 
endar day  from  which  the  reckoning  is  made.  Sunday  or  a  public  hoUday, 
other  than  a  half  holiday,  must  be  excluded  from  the  reckoning  if  it  is  the 
last  day  of  any  such  period,  or  if  it  is  an  intervening  day  of  any  such  period 
of  iwo  days.  In  computing  any  specified  number  of  days,  weeks  or  months 
from  a  specified  event,  the  day  upon  which  the  event  happens  is  deemed  the 
day  from  which  tthe  reckoning  is  made.  The  day  from  which  any  specified 
number  of  days,  weeks  or  months  of  time  is  reckoned  shall  be  excluded  in 
making  the  reckoning." 

In  construing  section  27  of  the  Statutory  Construction  Law  (Laws 
1892,  c  677),  which  was  the  predecessor  of  section  20  of  the  General 
Construction  Law,  the  Court  of  Appeals  said : 

"It  specifically  declares  that  *the  day  from  which  any  specified  number  of 
days,  weeks  or  months  is  reckoned  shall  be  excluded  in  making  the  reckoning.' 
The  statute  makes  no  provision  for  computing  periods  of  years.  It  is  urged 
for  the  appellant  that  we  may  supply  by  implication  the  rule  which  Is  specifi- 
cally provided  for  the  computation  of  days,  weeks  and  months.  Upon  this 
assumption  it  is  said  that  as  a  year  is  composed  of  twelve  months,  the  desig- 
nation of  'months'  among  the  periods  which  are  within  the  rule  is  equivalent 
to  including  'years'  as  well.  The  difficulty  with  this  argument  lies  in  its  hos- 
tUity  to  a  fundamental  principle  of  statutory  construction.  'Expressio  unius 
est  exclusio  alter! us'  applies  to  a  case  like  this.  *  *  *  As  has  been  ob- 
served, the  law  under  consideration  contains  no  other  reference  to  the  method 
of  computing  time  than  that  above  referred  to.  Had  the  Legislature  intended 
to  apply  that  method  to  periods  of  years  it  could  have  disposed  of  the  whole 
subject  in  a  single,  sentence  by  saying  that  the  day  from  which  any  specified 
period  of  time  is  to  be  reckoned  shall  be  exctuded  from  the  reckoning."  Ault- 
man  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54,  57,  57  N.  E.  168, 169,  70  Am.  St.  Rep. 
565. 

In  1910  section  20  of  the  General  Construction  Law  was  amended 
(Laws  1910,  c.  347),  so  that  the  third  and  fourth  sentences  thereof 
read: 

"In  computing  any  specified  period  of  time  from  a  specified  event,  the  day 
upon  which  the  event  happens  is  deemed  the  day  from  which  the  reckoning 
is  made.  The  day  from  wliich  any  specified  period  of  time  is  reckoned  shall 
be  excluded  in  making  the  reckoning." 

Thus  carrjring  into  effect  the  suggestion  of  the  Court  of  Appeals. 
The  rule,  therefore,  is  now  the  same,  whether  time  is  to  be  reckoned 
by  days,  weeks,  months,  or  years.  Hudspith  v.  Pierce-Arrow  Motor 
Car  Co.,  180  App.  Div.  147,  167  N.  Y.  Supp.  418. 

The  time  within  which  the  contract  in  this  action  was  to  be  per- 
formed should  be  reckoned,  therefore,  from  Sunday,  September  23, 
1917,  the  day  following  the  day  on  which  it  was  made,  and  the  period 
would  expire  on  Sunday,  September  22,  1918,  which  is  within  one  year 
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from  the  making  thereof.  The  defense  of  the  statute  of  frauds  was 
not  available  to  the  defendant,  and  the  request  to  charge  was  properly 
refused. 

The  determination  of  the  Appellate  Term  should  be  affirmed,  with 
costs.    Order  filed.    All  concur. 


(187  App.  Div.  783) 

J.  W.  SAMUEL,  Inc.,  v.  HAMS. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  18,  1919.) 

1.  Contracts  ^==>88 — Failure  of  Conbidebation — ^Coubme  of  Tbeaticeitt. 

Where  defendant  promised  to  pay  $800  for  a  six  months  course  of  physi- 
cal or  medical  treatment  from  plaintiff  but  found  he  was  too  weak  to 
receive  such  treatment,  and  notified  plaintiff  he  could  not  fulfill  his  con- 
tract, he  was  relieved  from  liability  to  pay  plaintiff  tbm  contract  price, 
having  received  no  consideration. 

2.  Physicians  and  Surgeons  ^=s»22 — "Practice  of  Medicine"  Without  Li- 

CEN  se — Statute. 

A  corporation,  which  gave  a  course  of  graduated  exercises,  advertised  to 
stay  the  hand  of  time  and  bring  back  the  days  of  boyhood,  h€l4  not  so  en- 
gaged in  the  "practice  of  medicine"  without  a  license,  in  violation  of 
Public  Health  Law,  §  160,  subd.  7,  as  to  preclude  its  recovery  on  contract 
to  furnish  such,  a  course  of  treatment. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Practice  of  Medicine.] 

Merrell  and  Dowling,  JJ.,  dissenting  in  part 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  J.  W.  Samuel,  Incorporated,  against  J.  J.  Hams.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Winifred  Sullivan,  of  New  York  City,  for  appellant. 
Max  L*  Arnstein,  of  New  York  City,  for  respondent. 

MERRELL,  J.  The  plaintiff  recovered  judgment  in  the  Municipal 
Court  of  the  Borough  of  Manhattan,  First  District,  against  defend- 
ant for  $300  damages  and  $28  costs.  The  defendant  appealed  from 
said  judgment  to  the  Appellate  Term,  where  the  judgment  of  the 
Municipal  Court  was  affirmed.  By  permission  of  this  court  the  de- 
fendant has  appealed  from  such  determination  of  the  Appellate  Term, 
and  asks  that  the  judgment  of  the  Municipal  Court  and  the  affirmance 
thereof  by  the  Appellate  Term  be  reversed. 

The  plaintiff  is  a  domestic  business  corporation  organized  and  cre- 
ated, as  stated  in  its  certificate  of  incorporation,  "to  establish,  main- 
tain, and  operate  an  institution  in  which  persons  may  obtain  accommo- 
dation for  rest,  physical  exercise,  bathing,  massage,  and  hygienic 
treatment."  The  evidence  discloses  that  in  the  month  of  March,  1918, 
the  officials  of  the  plaintiff,  learning  of  the  ill  health  of  the  defendant, 
mailed  to  him  a  book  describing  the  advantages  of  the  treatment  fur- 
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nished  by  the  plaintiff  at  its  so-called  institution,  which  was  situated 
at  No.  42  Broadway,  in  the  city  of  New  York,  and  shortly  thereafter 
defendant  was  waited  upon  by  one  Sussman,  a  solicitor  and  agent  of 
the  plaintiff  corporation,  who  sought  to  interest  the  defendant  in  the 
treatment  furnished  by  the  plaintiff  to  persons  seeking  relief  from 
bodily  infirmities.  Sussman  induced  the  defendant  to  call  at  plaintiff's 
place  of  business  on  March  26,  1918.  The  originator  of  the  treatment 
given  at  the  plaintiff's  institution,  Mr.  J.  W.  Samuel,  was  absent  when 
defendant  called,  but  Sussman  received  and  introduced  defendant  to 
one  Rheinish,  whom  he  claims  was  introduced  to  him  as  "Dr."  Rhein- 
ish.  Some  discussion  was  had  between  Rheinish,  who  was  president 
of  the  plaintiff  corporation,  and  diefendant,  relative  to  the  treatment 
given  patients.  Defendant  was  induced  to  look  over  the  plaintiff's 
quarters,  and  finally  to  remove  his  clothing.  After  the  "Dr."  had 
examined  defendant's  heart  and  lungs  by  listening  to  them,  he  was 
arrayed  in  a  rubber  coat  and  given  certain  calisthenic  exercises,  which 
Rheinish  informed  him  were  characteristic  of  the  treatment  which  he 
would  receive  if  he  entered  into  a  contract  with  the  plaintiff.  De- 
fendant, among  other  things,  was  put  through  a  course  of  setting-up 
exercises,  as  they  were  called.  The  medicine  ball  was  tossed,  and, 
lying  prone  upon  the  floor  upon  his  back,  defendant  was  required 
to  work  his  neck  off  the  floor.  After  this  treatment  was  completed, 
and  defendant  given  a  rub-down  with  alcohol,  he  signed  a  so-called 
application  in  the  following  terms :  ^ 

"J.  W.  Samuel,  Inc.,  42  Broadway,  City: 

"I  hereby  apply  for  membership  in  the  J.  W.  Samuel,  Inc.,  institution  to 
Inclnde  three  half  hours  per  week  for  22  conseentiiTe  weeks  and  I  agree  to 
pay  you  the  sum  of  $300  upon  your  acceptance  of  this  offer. 

"It  is  understood  that,  upon  the  expiration  of  said  period  of  22  weeks,  I 
have  the  privilege  of  continuing  the  same  for  one  year  thereafter  upon  pay- 
ment of  the  further  sum  of  $300. 

"Reserve  the  half-hour  from  5  p.  m.  to  5 :80  p.  m.  on  Monday,  Wednesday, 
and  Friday  of  each  week,  commencing  on  March  26,  1918. 

"New  York.  March  28,  1918.  J.  J.  Hams." 

At  the  foot  of  such  written  and  signed  application  an  acceptance 
was  written,  signed  by  the  corporate  name  of  the  plaintiff,  by  William 
H.  Rheinish,  its  president,  and  the  same  was  left  with  the  plaintiff 
corporation. 

The  day  following  the  signing  and  acceptance  of  said  application 
defendant  was  sore  and  lame  and  a  serious  troupe  developed  with  his 
neck,  which  he  attributed  to  such  trial  treatment  which  he  received 
at  plaintiff's  institution.  Defendant  at  once  notified  the  plaintiff  that 
he  would  be  unable  to  continue,  or  to  accept  the  course  of  treatment 
mentioned  in  the  application  which  he  had  signed.  Defendant  tes- 
tifies that  his  condition  became  so  serious  that  it  became  necessary  to 
call  a  physician,  who,  for  several  days,  treated  him  for  his  condition 
and  the  serious  trouble  with  his  neck.  The  defendant  testified  that  at 
the  time  of  the  trial  he  had  not  recovered,  and  was  then  under  treat- 
ment for  said  difficulty.  The  proofs  show  that  the  defendant  was 
physically  unable  to.  receive  the  treatment  for  which  he  had  applied, 
and  for  which  he  had  agreed  to  pay  the  said  sum  of  $300.    He  never. 
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in  fact,  visited  the  plaintiff's  institution  after  the  day  when  he  re- 
ceived the  trial  treatment,  from  which  he  says  he  never  recovered. 
Defendant's  physical  condition  and  inability  to  take  the  treatment  for 
which  he  had  applied  were  not  controverted  by  the  plaintiff  upon 
the  triaL  Plaintiff  demanded  payment  of  the  moneys  named  in  the 
application,  with  which  demand  defendant  refused  to  comply,  and 
in  May,  1918,  the  plaintiff  brought  action  to  recover  the  $300  which 
it  alleges  defendant  had  agreed  to  pay  for  the  22  weeks  course  of 
treatment  in  plaintiff's  institution,  and  a  recovery  therefor  was  had 
in  Municipal  Court,  which  has  been  affirmed  by  the  Appellate  Term,, 
as  before  stated. 

The  defendant  appellant  contends  that  the  contract  was  one  involv- 
ing the  rendition  by  plaintiff  to  defendant  of  personal  services,  and 
that  there  was  an  entire  failure  of  consideration  by  reason  of  the 
fact  that  the  plaintiff  never  furnished  the  defendant  with  the  treat- 
ment mentioned  in  the  application.  While  it  is  true  that  the  failure 
to  furnish  such  treatment  was  owing  to  the  fact  of  defendant's  phy- 
sical inability  to  receive  the  same,  yet  it  seems  to  me  that  the  defend- 
ant's position  in  this  respect  is  correct.  The  only  consideration  for 
the  payment  of  the  $300  was  the  furnishing  of  the  accommodation 
and  treatment  which  defendant  was  physically  unable  to  receive.  No 
question  is  raised  as  to  the  physical  inability  of  the  defendant  to  with- 
stand the  treatment  furnished  by  the  plaintiff. 

The^upreme  Court  of  Massachusetts,  in  Stewart  v.  Loring,  5  Allen, 
(Mass.)  306,  81  Am.  Dec.  747,  has  held,  where  a  person  agreed  to  • 
pay  a  certain  sum  for  tuition  in  a  gymnasium  for  a  year,  but  was  pre- 
vented by  illness  from  attending,  that  although  the  plaintiff  kept  the 
gymnasium  open,  and  was  at  all  times  during  the  year  ready  to  fur- 
nish the  defendant  with  the  use  thereof,  as  contracted  for,  neverthe- 
less that  the  plaintiff  could  not  recover,  because  there  was  no  con- 
sideration for  the  promise  to  pay  the  tuition,  other  than  the  receiving 
of  the  instruction  contemplated ;  that  the  contracting  parties  must  have 
assumed  the  ability  of  the  gymnasium  to  furnish  and  of  the  party 
agreeing  to  pay  to  receive  the  instruction  for  which  he  had  contracted. 

In  the  case  at  bar  the  defendant  agreed  to  pay  $300  upon  the  consid- 
eration that  he  receive  the  treatment  and  instruction  contemplated  in 
the  written  application  which  he  made.  The  furnishing  of  such  treat- 
ment and  instruction  was  the  only  consideration  for  defendant's  prom- 
ise to  pay.  At  the  time  defendant  made  the  application  he  was  in  no 
position  to  know  that  he  would  be  physically  finable  to  take  the  treat- 
ment. When  he  found  out  that  he  was  too  weak  to  receive  such 
treatment,  he  promptly  notified  the  plaintiff  that  he  would  be  unable 
to  fulfill  his  contract.  Under  such  circumstances,  the  defendant  was 
relieved  from  liability  to  pay  the  plaintiff  the  contract  price. 

Moreover,  I  think  a  complete  answer  to  plaintiff's  claimed  right  of 
recovery  against  the  defendant  lies  in  the  fact  that,  under  the  statute 
and  under  the  decisions  of  our  courts,  the  plaintiff  was,  at  the  time, 
engaged  in  the  practice  of  ipedicine  without  a  license,  in  violation  of 
subdivision  7  of  section  160  of  the  Public  Health  Law  (Consol.  Laws^ 
c,  45).    That  statute  defines  the  practice  of  medicine  as  follows : 
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''A  person  practices  medicine  within  the  meaning  of  this  article,  except  as 
hereinafter  stated,  who  holds  himself  out  as  being  able  to  diagnose,  treat, 
operate  or  prescribe  for  any  human  disease,  pain,  injury,  deformity  or  phy- 
sical condition,  and  who  shall  either  offer  or  undertake,  by  any  means  or 
method  to  diagnose,  treat,  operate  or  prescribe  for  any  human  disease,  pain, 
injury,  deformity  or  physical  condition." 

And  by  section  174  of  the  same  law  any  person  not  lawfully  au- 
thorized to  practice  medicine  within  this  state,  and  registered  accord- 
ing to  law,  who  shall  practice  medicine  shall  be  guilty  of  a  misde- 
meanor. 

The  respondent  held  itself  out  as  maintaining  an  institution  where- 
by, by  a  scientific  system  devised  by  Mr.  J.  W.  Samuel,  it  would  re- 
store to  health  skid  put  in  good  physical  condition  patients  seeking 
treatment  there.  According  to  the  testimony  of  Rheinish,  the  nature 
of  the  service  rendered  consisted  of  graduated  exercises  for  the  im- 
provement of  the  physical  condition,  that  is,  the  building  up  of  the 
muscles  and  the  strengthening  of  the  tissues,  and  that  the  in^tution 
was  for  the  purpose  of  putting  businessmen  in  good  condition  physi- 
cally. In  plaintiff's  advertising  booklet,  a  copy  of  which  was  mailed 
to  the  defendant,  plaintiff  advertised  that  what  it  had  to  offer  was 
based  on  getting  back  to  the  days  of  boyhood — ^"staying  the  hand  of 
time."    As  was  stated  in  this  advertisement:* 

"We  take  you  as  you  are  and  by  gradual  evolutionary  steps,  make  it  possible 
for  you  to  again  take  the  same  exhilarating  Joy  in  living  that  you  did  when 
you  were  a  boy." 

In  this  booklet  the  plaintiff  represented  that  it  would  restore  health, 
build  up  the  body,  and  put  one  in  such  good  normal  physical  condition 
that  it  would  not  be  again  necessary  to  overcome  the  inertia  of  physical 
inactivity,  and  it  was  therein  stated  that — 

"Tou  can  regain  the  health  of  youth,  present  a  breakdown,  and  conserve  a 
sound  body  by  spending  only  half  an  hour  three  times  a  week  at  the  J.  Warren 
Samuel  Institute.'* 

It  was  also  stated  in  said  advertisement  that  the  patient  would  b^ 
in  better  physical  and  mental  condition  after  taking  the  simple  forms 
of  exercise  prescribed  than  he  would  be  in  after  he  had  returned  from 
a  health  resort  or  from  an  extended  so-called  "rest."  The  plaintiff 
represented  that  it  would  furnish — 

"individual  systematic  health  and  body  building,  under  competent  scientific 
supervision  and  instruction,  would  not  only  put  you  right  physically,  but  will 
also  kill  the  germs  of  worry,  nervousness,  and  fear,  which  nag  at  every  busi* 
ness  man  because  a  man  in  good  health  is  strong  enough  to  grapple  sucoess- 
fully  with  all  problem^  that  arise.'' 

And  it  was  further  stated : 

•The  sj'stera  which  has  been  gradually  evolved  provides  for  individual  and 
personal  instruction  and  supervision  for  each  patron.  It  ignores  heavy-weight 
juggling  and  disdains  a  bulging  muscular  development.  Primarily  it  aims  to 
rid  the  blood  of  its  poisonous  matters,  to  make  constipation  an  impossibility, 
to  raise  vitality  to  par,  to  make  insomnia  a  matter  of  fiction,  deep  breathing 
a  habit,  and  a  normal  body  a  standard  condition. 

"Our  methods  are  adapted  to  your  individual  needs.  We  take  you  as  you 
are,  on  the  basis  of  your  own  inventory  of  yourself,  and  by  easy,  natural 
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forms  of  exercise,  correct  your  breathing,  stiniiilate  the  drculatlon  of  yotir 
blood,  harden  your  muscles,  reduce  or  put  on  flesh,  and  build  up  your  body  to 
what  nature  meant  it  to  be  and  to  what  you  want  It  to  be.' 

It  seems  to  me  that  clearly  under  such  advertisement  and  the  ad- 
missions of  the  plaintiff's  president  upon  the  trial,  that  the  plaintiff  was 
engaged  in  the  practice,  of  medicine  within  the  meaning  of  the  public 
health  statute.  Neither  plaintiff's  president  nor  any  employe  of  the 
plaintiff  was  a  duly  licensed  physician,  and  in  conducting  the  insti- 
tution the  plaintiff  clearly  undertook,  by  means  of  the  method  which 
it  had  adopted,  to  treat  diseases  and  physical  conditions  from  which 
human  beings  were  suffering.  If  this  be  true,  then  the  contract- 
whereby  the  plaintiff  was  to  furnish  the  defendant  treatment  was 
void,  and  there  can  be  no  recovery  thereon.  People  v.  Woodbury 
Dermatological  Institute,  124  App.  Div.  877,  109  N.  Y.  Supp.  578; 
People  V.  Cole,  219  N.  Y.  98,  113  N.  E.  790,  U  R.  A.  1917C,  816; 
Matter  of  Bandel  v.  Department  of  Health,  193  N.  Y.  133,  85  N.  E. 
1067,  2»  L.  R.  A.  (N.  S.)  49. 

In  People  v.  Mulford,  140  App.  Div.  716,  125  N.  Y.  Supp.  680, 
which  affirmed  the  conviction  of  the  defendant  of  a  misdemeanor 
for  practicing  medicine  without  a  license,  the  defendant  had  an  office 
where  he  received  patients  and  treated  them  for  physical  ailments  and 
received  compensation  therefor.  He  gave  no  medicine  and  prescribed 
none,  nor  did  he  perform  any  surgical  operations  and  used  no  surgical 
instruments.  His  entire  treatment  consisted  of  laying  on  of  hands 
and  manipulation,  breathing,  and  rubbing  his  hands  together.  His 
treatment  was  beneficial  to  his  patients.  He  had  no  license  to  prac- 
tice medicine,  and  it  was  held  that  under  such  circumstances  the  de- 
fendant was  guilty  of  the  misdemeanor  charged. 

In  the  case  at  bar  the  plaintiff's  officials  disclaimed  that  they  were 
doctors,  or  were  treating  patients  professionally ;  but  it  was  admitted 
that  the*  treatment  which  they  gave  was  with  a  view  of  improving  the 
health  conditions  of  those  treated,  and  their  certificate  of  incorpora- 
tion stated  that  one  of  the  purposes  and  objects  for  which  the  plaintiff 
corporation  was  formed  was  "to  establish,  maintain,  and  operate  an 
institution  in  which  persons  may  obtain  accommodation  for  rest, 
physical  exercise,  bathing,  massage,  and  hygienic  treatment."  The 
professed  treatment  did  not  include  the  administration  of  drugs  or 
medicines,  hut  it  involved  a  means  and  method  whereby  they  adver-. 
tised  to  treat  diseases  and  physical  ailments  and  conditions,  and  in  so 
doing  they  were,  under  the  provisions  of  the  statute,  clearly  engaged 
in  the  practice  of  medicine,  and,  having  no  license  therefor,  those 
engaged  in  such  practice  were  guilty  of  a  misdemeanor,  and  incapable 
of  entering  into  a  valid  and  enforceable  contract  for  the  treatment  of 
patients. 

Upon  sound  legal  principles  one  may  not  recover  upon  a  contract 
which  is  unlawful,  either  because  it  is  contrary  to  good  morals,  or 
because  expressly  forbidden  by  statute.  Plaintiff  and  its  officers,  in 
engaging  in  the  practice  of  medicine  without  being  lawfully  author- 
ized and  registered  according  to  law,  were  not  only  doing  a  forbid- 
den act»  but  w^re  committing  a  crime  under  the  statute.    Such  con- 
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duct  precludes  any  rtcovcry.  Sprague  v.  Webb,  168  App.  Div.  292, 
153  N.  Y.  Supp.  1Q20,  affirmed  225  N.  Y. ,  122  N.  E.  891 ;  Johns- 
tan  V.  Dahlgren,  166  N.  Y.  354,  59  N.  E.  987. 

Upon  the  ground  of  want  of  consideration  for  the  agreement  upon 
which  plaintiff  seeks  to  recover,  and  upon  the  further  ground  that  the 
contract  waa  unenforceable  as  in  violation  of  the  provisions  of  the 
Health  Law,  I  think  the  plaintiff  was  erroneously  permitted  to  recover 
in  the  Municipal  Court,  and  that  the  judgment  recovered  and  entered 
there,  and  the  affirmance  thereof  by  the  Appellate  Term,  should  be 
reversed,  and  the  complaint  dismissed,  with  costs  to  the  appellant  in 
all  courts.    Order  filed. 

DOWLING,  J.,  concurs. 

CLARKE,  P.  J.  [1,2]  I  concur  upon  the  first  ground  stated  by 
Mr.  Justice  MERRELL,  but  dissent  from  the  second  ground,  be- 
cause in  my  opinion  the  respondent  was  not  engaged  in  the  practice 
of  medicine  within  the  definition  and  purport  of  the  statute. 

LAUGHLIN  and  PAGE,  JJ.,  concur. 


(187  App.  Biv.  860) 
SHEFFEUi  et  al.  T.  O.  W.  MILLER  TRANSFER  CO.  et  ttl.  (two  cases.) 

(Supreme  Court,  AppeUate  Division,  Second  Department    May  9,  1019.) 

Vendb  «=»52(1) — ^Place  of  Tbial—Transfeb  of  Causes. 

In  a  guest's  action  against  an  Innkeeper  for  failure  to  deliver  luggage 
after  leaving  the  hotel,  It  was  error  to  refuse  a  motion  to  change  the 
place  of  trial  to  the  county  where  the  cause  of  action  arose ;  it  appearing 
that  the  Inconvenience  of  obtaining  witnesses  would  be  about  equal. 

Appeal  from  Special  Term,  Kings  County. 

Two  separate  actions  by  Gladys  Sheffell  and  another  against  the 
C.  W.  Miller  Transfer  Company,  and  another.  From  orders  denying 
motions  to  change  the  place  of  trial,  defendants  C.  W.  Miller  Trans- 
fer Company  and  Hotel  Touraine  Company  of  Buffalo  appeal.  Re- 
versed, and  motions  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  KELLY, 
and  JAYCOX,  JJ. 

Hector  M.  Hitchings,  of  New  York  City,  for  appellant  C.  W.  Miller 
Transfer  Co. 

.   Warren.  Tubbs,  of  Buffalo,  for  appellant  Hotel  Touraine  Co.  of 
Buffalo. 

James  A.  Beha,  of  New  York  City  (John  M.  Downes,  of  New  York 
City,  on  the  brief),  for  respondents. 

PER  CURIAM.  Practically  there  is  no  dispute  as  to  these  facts. 
The  plaintiffs  were  lodgers  with  luggage  at  the  defendant's  inn  in 
Buffalo.    When  the  other  defendant,  a  local  carrier,  called  on  order 
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of  plaintiffs  for  the  luggage  on  December  2d,  the  innkeeper  refused 
to  deliver  it.  There  was  on  that  day  a  debt  for  board  then  di|e  the 
hotel  from  plaintiffs.  The  debt  was  discharged  on  December  3d,  and 
the  luggage  was  delivered  by  the  innkeeper  to  the  carrier  on  Decem- 
ber 4th.  The  plaintiffs  were  actors.  Their  grievance  is  that  conse- 
quent to  this  delay  they  did  not  receive  their  luggage,  which  contained 
theatrical  costumes,  at  Toledo,  Ohio,  in  time  to  use  those  costumes, 
and  thereby  they  lost  a  contract. 

When  we  come  to  the  consideration  of  the  witnesses,  we  find  that 
one  plaintiff  deposes  that  her  husband  is  a  material  and  necessary  wit- 
ness, in  that  he  was  present  when  tl^e  contract  was  made  wifli  the 
carrier,  but  that  contract  is  admitted ;  that  her  husband  knows  of  his 
own  knowledge  that  there  -'were  no  outstanding  bills  owed  by  plain- 
tiffs to  the  innkeeper,"  but  this  is  indefinite,  and  the  affiant  herself 
deposes  that  at  the  time  plaintiffs  had  no  outstanding  bills,  except  for 
the  current  week,  which  was  paid  on  December  3d — a  statement  which 
agrees  with  the  affidavit  of  the  innkeeper.  The  second  suggested  wit- 
ness is  Mr.  Stamm,  who  was  familiar  with  the  character  of  plaintiffs' 
performances  and  their  success.  This  is  hardly  an  issue,  for  the  plain- 
tiffs allege  that  they  were  damaged  by  the  breaking  of  a  theatrical 
contract.  The  third  suggested  witness  is  Mr.  Scibilia,  who  obtained 
the  said  engagement  at  Toledo,  and  knew  the  compensation  there- 
for, the  length  thereof,  and  the  loss.  Analysis  shows  that  in  any  event 
Mr.  Scibilia  is  the  sole  necessary  witness. 

In  view  of  the  pleadings  of  the  defendants  and  their  admission,  we 
may  infer  that  the  burden  is  practically  with  them,  and  a  reading  of  the 
affidavits  indicates  that,  aside  from  the  present  employes  of  tiie  inn- 
keeper, there  are  three  witnesses  as  to  facts  material  to  the  defense  of 
the  innkeeper,  and  that  there  are  at  least  three  material  witnesses  neces- 
sary to  the  defense  of  the  carrier.  The  trial  in  Kings  county  naturally 
would  call  for  taking  to  the  place  the  innkeeper's  books,  records,  and 
some  of  its  employes,  in  addition  to  these  outside  witnesses,  and  ihe 
same  comment,  save  as  to  outside  witnesses,  is  applicable  to  the  com- 
mon carrier.  It  does  not  appear  where  these  plaintiffs  resided  at  the 
time  of  the  occurrence  complained  of,  but  they  do  depose  that  at  the 
commencement  of  the  action  they  resided  in  this  county.  The  trans- 
action arose  in  the  county  of  Erie.  If  all  other  things  were  about 
equal,  the  fact  that  the  cause  of  action  arose  in  that  county  would  be  a 
"controlling  consideration."  Gate  v.  Fisk,  No.  2,  175  App.  Div.  238, 
161  N.  Y.  Supp.  441. 

As  to  the  general  rule,  see  Jacina  y.  Lammi,  155  App.  Div.  397-399, 
139  N.  Y.  Supp.  1034;  Pinkus  v.  United  Cloak  &  Suit  Co.,  124  App. 
Div.  535,  536,  108  N.  Y.  Supp.  932. 

The  order,  in  each  case,  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs;  all  costs  to 
abide  the  event. 
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EUBIN  7.  WHAN. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  9,  1919.) 

1.  Municipal  Cobporations  ^s»706(5) — Usx  of  Stbekts — ^Automobile  Acci- 

DENlV-EVZDXnCE — SUFTieiBNCY. 

Evidence  that  an  automobile  was  coming  "fast,"  gave  no  signal,  and 
near  the  curb  knocked  down  and  partially  ran  over  plaintiff,  who,  when 
he  started  to  cross  the  street,  saw  no  vehicles,  made  out  &  prima  facie 
case  against  the  owner,  in  si-it  for  the  injui-ies  received. 

2.  Appeal  and  Eb&ob  ^=»241 — Reservation — Grounds  op  Review — Motion 

FOR  Nonsuit. 

In  action  for  injuries  to  pedestrian,  received  in  an  auton\9blle  accident, 
defendant  cannot  on  appeal  raise  the  point  that  plaintiff  did  not  prove 
defendant's  ownership  of  the  car  and  hl«i  control  over  the  driver,  where 
the  motion  for  nonsuit  merely  averred  that  plaintiff  had  failed  to  al- 
lege and  prove  a  cause  of  action,  and  had  failed  to  show  negligence. 

8.  Municipal  Corporations  ^s»706(5) — Use  of  Streets — ^Automobile  Acci- 
dent— ^I^icense  Number — Proof  of  Ownership. 

In  an  action  for  injuries  to  a  pedestrian,  caused  by  collision  with  an 
automobile  driven  by  defendant  or  his  employes,  where  the  answer 
agreed  to  Identification  of  the  car  by  the  license  number  alleged  in  the 
complaint,  and  admitted  defendant's  control  over  the  driver,  proof  that 
the  car  bore  such  license  number  was  sufficient  proof  as  to  the  ownership 
of  the  car. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Samuel  Rubin  against  Archibald  H.  Whan.  From  a  judg- 
ment for  plaintiff,  rendered  on  a  verdict  for  $2,597.43,  and  an  order 
denying  defendant's  motion  for  a  ntw  trial,  defendant  appeals.  Af- 
firmed. \ 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

William  Dike  Reed,  of  New  York  City  (Charles  R.  Coulter,  of  New 
York  City,  on  the  brief),  for  appellant. 

George  F.  Hickey,  of  New  York  City  (Bernard  Breitbart  and 
Charles  Breitbart,  both  of  New  York  City,  on  the  brief),  for  respond- 
ent. 

PUTNAM,  J.  This  is  a  case  of  personal  injury  from  being  struck 
by  a  north-bound  automobile  near  the  comer  of  Fourth  avenue  and 
Twenty-Seventh  street,  Manhattan.  The  amount  of  the  verdict  ($2,- 
500)  is  not  questioned,  and  there  seems  little  room  for  difference  as 
to  the  negligent  operation  of  the  colliding  car.  But  by  oversight  the 
plaintiff  failed  to  prove  either  defendant's  ownership  or  otherwise  to 
connect  the  defendant  with  the  negligent  chauffeur. 

The  complaint  averred  that  on  May  23d,  1918,  defendant  owned  an 
automobile  with  the  license  number  19604  N  Y.  This  was  admitted. 
It  further  charged  that  on  or  about  the  23d  day  of  May,  1918,  such 
machine  was  being  driven  by  defendant  or  his  employes  on  or  along 
Fourth  avenue  at  or  near  Twenty-Seventh  street,  and  that  defendant 

^B»For  oth«r  cases  see  same  topic  ft  KBY-NUMBER  In  aU  Key-Numbered  Dlgesta  ft  Indexes 
176N.y.a— 25 


Digitized  by 


Google 


386  176  NI5W  YORK  8UPPf*PMBNT  (Sup.  Ct 

"reserved  to  himself  the  control,  supervision,  and  management  of  the 
aforesaid  automobile."  This  is  admitted  also.  The  complaint  con- 
tinued : 

"4.  That  on  or  about  the  23d  day  of  Mny,  1918,  while  this  plaintiff  was 
upon  the  public  highways  and  streets,  on  fourth  Avenue,  at  or  near  the  in- 
tersection of  Twenty-Seventh  street,  in  the  borough  of  Manhattan,  dty  of 
New  Yorlc,  peacefully  and  lawfully  exercising  his  rights  thereon,  the  aforesaid 
automobile  came  in  contact  and  struck  this  plaintiff,  through  no  fault  on 
his  part,  but  solely  through  the  carelessness  and  negligence  of  the  defend- 
ant, his  agents  and  servants.    [Here  follows  charges  of  fault.]" 

Each  and  every  allegation  of  this  paragraph  of  the  complaint  was 
denied  on  information  and  belief. 

[1]  The  testimony  of  plaintiff  was  that,  when  he  started  to  cross, 
he  saw  no  vehicles;  when  crossing,  he  saw  this  auto  near  Twenty- 
Sixth  street;  that  when  he  reached  about  5  feet  from  the  easterly 
curb  he  was  knocked  down  by  that  car,  the  right  side  of  the  car  hit- 
ting him  and  dragging  him  5  or  10  feet,  so  that  tlie  right  front  wheel 
ran  over  him.  By  two  eyewitnesses,  Minnie  Jaffe  and  Samuel  Lands- 
man, the  plaintiff  was  confirmed.  The  auto  was  described  as  coming 
*'fast,"  giving  no  signal,  and  the  point  of  hitting  plaintiff  3  feet  from 
the  east  curb.    Clearly  this  testimony  made  out  a  prima  facie  case. 

[2]  Defendant's  counsel  moved  to  dismiss,  on  the  ground  that 
"plaintiff  has  failed  to  allege  or  prove  a  cause  of  action,  and  has  failed 
to  show  any  negligence  on  the  part  of  the  defendant."  After  denial 
of  the  motion,  with  an  exception,  defendant  produced  a  surgeon,  who 
had  examined  the  plaintiff  after  the  accident;  but  the  defense  gave 
no  other  testimony.  As  both  sides  rested,  defendant's  counsel  renewed 
his  motion,  made  at  the  close  of  the  plaintiff's  case,  which  was  denied, 
with  an  exception.  The  usual  charge  followed,  in  which  the  jury 
were  told  of  the  issues  of  negligent  operation  of  the  automobile  and 
regarding  contributory  fault.  The  point  now  made,  that  plaintiff  h^d 
not  proved  defendant's  ownership  of  the  car  and  his  control  over  its 
driver,  is  without  avail.  The  motion  for  a  nonsuit  specified  no  such 
ground. 

Such  defects  in  plaintiff's  case  should  be  pointed  out  in  the  court  be- 
low, so  that  plaintiff  may  supply  them  if  he  could  db  so.  Adams  v. 
Irving  Nat.  Bank,  116  N.  Y.  606,  614,  23  N  E.  7,  6  L.  R.  A.  491,  15 
Am.  St.  Rep.  447;  Quinlan  v.  Welch,  141  N.  Y.  158,  36  N.  E.  12; 
Crapo  V.  City  of  Syracuse,  183  N.  Y.  395, 402,  76  N.  E.  465;  People  v. 
Journal  Co.,  213  N.  Y.  6,  106  N.  E.  759. 

[3]  In  the  present  case  the  defect  is  presumably  not  of  the  kind 
which  the  plaintiff  would  be  unable  to  supply,  in  which  case  the  omis- 
sion to  point  it  out  has  been  excused.  Gerdmg  v.  Haskin,  141  N.  Y. 
514,  36  N.  E.  601.  Indeed,  the  answer  agreed  to  the  identification  of 
the  car  by  license  number  and  admitted  the  defendant's  general  control 
over  the  operatmg  chauffeur.  Mere  proof  that  the  colliding  car  bore 
that  license  number  would  have  sufficed.  Ferris  v.  Sterling,  214  N.  Y. 
249,  253,  108  N.  E.  406,  Ann.  Cas.  1916D,  1161.  Fair  and  open  prac- 
tice, therefore,  required  that  such  omission  to  prove  the  number  or 
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ownership  of  the  colliding  car  should  be  pointed  out  when  moving  to 
dismiss. 

The  judgment  and  order  are  therefore  affirmed,  with  costs.    All  con- 
cur. 


NOVICK  V.  WASHINGTON  et  aL 

(Supreme  Court,  Trial  Term,  Sullivan  County.    May,  1919.) 

1.  Pasties  ^=s»7(2) — Action  by  Agent — Complaint — Suffioibnot — Statutes. 

In  an  action  for  forcible  entry  and  detainer,  brought  by  plaintiff  in  hiis 
own  name  under  a  power  of  attorney  from  the  person  injured,  a  com- 
plaint which  failed  to  allege  that  plaintiff,  as  the  agent  of  the  injured 
party,  had  entered  into  any  contract  for  his  principal,  could  not  be  sus- 
tained, under  Code  Civ.  Proc.  §  449,  declaring  a  person  with  whom  or  In 
whose  name  a  contract  Is  made  for  the  benefit  of  another  to  be  a  trustee 
of  an  express  trust. 

2.  FoRCiBijB  Entry  and  Detainer  ^=»9(1) — Parties  Entitled  to  Sub— Attobt 

NETS  in  Fact. 

Action  for  forcible  entry  and  detainer  being  a  cause  of  action  in  tort, 
reposing  only  in  the  person  who  had  the  possession  of  the  property^ 
such  action  cannot  be  brought  by  one  never  Jbavlng  had  possession,  and 
suing  merely  under  power  of  attorney  from  the  real  party  in  Interest. 

S.  Parties  ^=»76(7)— Defects— Necessity  op  Special  Demurrer, 

Where  action  in  forcible  entry  and  detainer  was  brought  by  plaintiff 
under  a  power  of  attorney  from  the  party  wronged,  and  the  complaint 
states  no  cause  of  action  in  plaintiff  Individually  or  as  trustee,  the  de- 
fect is  one  within  Code  Civ.  Proc.  §  488,  snbd.  8,  relating  to  failure  to 
state  facts  sufiicient  to  constitute  a  cause  of  action,  reached  by  general 
demurrer,  and  not  one  contemplated  by  subdivision  6,  relating  to  defects 
of  parties,  requiring  special  demurrer. 

Action  by  Meyer  A.  Novick  against  Blake  Washington  and  others 
for  damages  sustained  by  one  Annie  Novick.  On  demurrer  to  com- 
plaint.   Demurrer  sustained. 

Meyer  A.  Novick,  of  Monticello,  for  plaintiff. 
John  D.  Lyons,  of  Monticello,  for  defendants, 

HINMAN,  J.  The  plaintiff  sues  to  recover  damages  alleged  to 
have  been  sustained  by  one  Annie  Novick  through  the  alleged  wrong- 
ful acts  of  the  defendants.  He  alleges  in  the  first  paragraph  of  his 
amended  complaint  as  follows: 

"That  at  all  times  hereinafter  mentioned  plaintiff  was  the  agent,  representa- 
tive, and  trustee  of  Annie  Novick,  of  the  village  of  Monticello,  by  virtue 
of  an  instrument  in  writing  duly  executed,  and  thereby  authorized  by  said 
Annie  Novlcfc  to  do,  in  his  own  name,  any  and  all  acts  which  in  plaintiff's 
judgment  may  be  necessary  for  the  protection  of  said  Annie  Novick's  property 
interests  ia  the  village  of  Monticello,  and  to  bind  her  with  the  same  force 
and  effect  as  if  she  were  personally  acting ;  that  on  the  26th  d^y  of  February, 
1919,  plaintiff  was  expressly  authorized  by  said  Annie  Novick  to  bring  this 
action  by  virtue  of  his  trusteeship  as  aforementioned." 

The  amended  complaint  then  proceeds  to  recite  the  grievance  con- 
stituting the  cause  of  action  and  the  damages  resulting  therefrom. 

^s»Por  other  caseft  see  same  topic  ft  KJSY-NUMBBR  In  all  Key-Numbered  Digesto  &  Indexes 
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The  defendants  have  demurred  to  the  complaint,  and  specify  the  fal- 
lowing grounds: 

"(1)  Tbat  there  is  a  defect  of  parties  plaintiff,  as  appears  upcm  the  face 
of  said  complaint ;  (2)  that  the  plaintiff  has  not  legal  capacity  to  sue,  as 
appears  upon  the  face  of  said  complaint;  (3)  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  as  appears  upon  the  face 

thereof." 

This  is  an  action  in  tort  for  forcible  entry  and  detainer,  as  clearly 
indicated  by  paragraphs  2  and  3  of  the  complaint  and  by  the  demand 
for  relief,  whereby  the  plaintiff  asks  for  treble  damages  against  the 
wrongdoers  under  section  1669  of  the  Code  of  Civil  Procedure,  which 
relates  to  forcible  entry  and  detainer.  The  plaintiff  does  not  pretend 
that  he  is  a  trustee  of  an  express  trust  within  the  meaning  of  the  pro- 
visions of  the  Real  Property  Law  or  the  personal  property  law  relat- 
ing to  trusts.  The  contention  seems  to  be  that  the  plaintiff  is  a  trus- 
tee of  an  express  trust  as  that  term  is  defined  in  the  last  sentence  of 
section  449  of  the  Code  of  Civil  Procedure.  That  sentence  reads  as 
follows : 

"A  person,  with  whom,  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another,  is  a  trustee  of  an  express  trust,  within  the  meaning  of 
this  section." 

The  plaintiff  contends  that  this  case  comes  within  the  decision  in 
Fargo  V.  Owen,  79  Hun,  181,  29  N.  Y.  Supp.  611 ;  that  his  power  of 
attorney  to  bring  the  action  in  his  own  name  made  him  a  trustee  of  an 
express  trust.  That  was  not  the  ruling  in  Fargo  v.  Owen.  That  case 
is  only  authority  for  the  proposition  that  where  one,  acting  under  a 
power  of  attorney  to  care  for  property  and  lease  and  collect  rents,  en- 
ters into  a  contract  of  lease  with  a  third  party  for  the  benefit  of  his 
principal,  such  agent  or  attorney  is  a  trustee  of  an  express  trust, 
within  section  449  of  the  Code  above  quoted.  The  "contract"  men- 
tioned in  that  section  is  not  the  contract  of  agency,  but  the  agent's 
contract  for  and  on  behalf  of  his  principal  with  a  third  party. 

[1]  There  is  no  allegation  in  the  complaint  here  that  the  plaintiff 
as  such  agent  has  entered  into  any  contract  whatsoever  for  his  alleged 
principal,  either  in  his  own  name  or  otherwise,  and  so  he  fails  to  state 
facts  sufficient  to  bring  him  within  the  definition  of  a  trustee  of  an 
express  trust,  as  defined  in  that  section. 

[2]  Moreover,  an  action  for  forcible  entry  and  detainer  is  a  cause 
of  action  in  tort,  reposing  only  in  the  person  who  had  the  possession  of 
the  property,  and  this  plaintiff  did  not  have  such  possession.  People 
v.  Fulton,  11  N.  Y.  94. 

The  plaintiff  is  not  the  real  party  in  interest,  nor  is  he  a  trustee  of 
an  express  trust,  within  the  said  definition  in  section  449  of -the  Code. 
Consequently  he  fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action  in  himself,  individually  or  as  such  a  trustee;  but  he  has  stated 
a  cause  of  action,  if  at  all,  in  favor  of  a  stranger  to  the  action,  one 
who  has  not  been  made  a  party  plaintiff,  either  in  the  title  or  in  the 
body  of  the  complaint. 

This  brings  us  to  the  question  whether  this  defect  is  one  witiiin  the 
meaning  of  subdivision  8  of  section  488  of  the  Code,  relating  to  fail- 
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ure  to  state  facts  sufficient  to  constitute  a  cause  of  action,  or  whether 
it  is  a  defect  contemplated  in  subdivision  6,  relating  to  "defect  of  par- 
ties, plaintiff  or  defendant/'  a  special  ground  of  demurrer  which  sec- 
tion 490  of  the  Code  requires  to  be  set  up  in  such  a  manner  as  to  spe- 
cifically point  out  the  particular  defect  relied  upon,  and  not  in  the  lan- 
guage of  the  subdivision.  The  defendants,  in  their  demurrer,  have 
raised  both  objections,  but  have  objected  under  subdivision  6  in  the 
lancnaage  of  that  subdivision. 

[3]  I  am  convinced  that  the  defect  in  question  runs  to  the  sufficien- 
cy of  the  complaint  as  failing  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  "defect  of  parties"  referred  to  in  subdivision  6 
cannot  relate  to  a  case  where  there  is  but  one  party  plaintiff,  who  is  not 
the  real  party  in  interest,  nor  authorized  to  sue  by  special  statute  or  in 
a  representative  capacity.  If  that  were  so,  it  would  result  in  a  plain- 
tiff suing  for  a  judgment  to  which  he  was  not  entitled,  or  in  an  amend*^ 
ment  to  substitute  an  entirely  new  plaintiff,  which  cannot  be  done. 
While  the  nature  of  the  litigation  would  not  be  changed,  in  that  Anni« 
Novick,  the  real  party  in  interest,  would  stand  upon  the  same  alle- 
gations set  forth  in  the  complaint  herein,  the  court  has  not  jurisdic- 
tion of  the  person  of  Annie  Novick.  She  has  not  come  into  court, 
and  the  court  cannot  make  her  a  party  to  the  action  by  an  amendment. 
Davis  v.  Mayor,  14  N.  Y.  506,  527,  67  Am.  Dec.  186;  Bassett  v.  Fish, 
75  N.  Y.  304;  Shaw  v.  Cock,  78  N.  Y.  194;  N.  Y.  S.  M.  Milk  Pan 
Ass'n  V.  Remington  Agricultural  Works,  89  N.  Y.  22. 

There  have  been  decisions  where  the  party  plaintiff,  prosecuting  an 
action,  was  authorized  by  statute  to  prosecute  the  same  for  and  on 
behalf  of  the  real  party  in  interest,  and  was  in  court,  but  under  a  de- 
fective name  or  title  as  party  plaintiff,  in  which  cases  an  amendment 
correcting  the  title  was  permitted.  Spooner  v.  D.,  L.  &  W.  R.  R.  Co., 
115  N.  Y.  22,  21  N.  E.  696;  Van  Tuyl,  as  Supt.  of  Banks,  etc.,  v.  N.  Y. 
Real  Estate  Security  Co.,  153  App.  Div.  409,  138  N.  Y.  Supp.  541, 
affirmed  207  N.  Y.  691,  101  N.  E.  1096.  Where  an  infant  sues  by  a 
guardian  ad  litem,  appointed  by  the  court  for  that  purpose,  and  such 
guardian  ad  litem  adopts  an  informality  of  title,  the  infant  is  none  the 
less  in  court,  and  the  defect  is  one  of  form,  not  of  substance.  So,  too, 
where  the  superintendent  of  banks,  as  such,  brings  an  action  to  enforce 
a  debt  to  a  delinquent  trust  company,  instead  of  in  the  name  of  the 
trust  company,  as  required  by  the  statute,  the  summons  and  complaint 
can  be  amended  to  correct  the  title,  because  the  only  person  author- 
ized by  the  statute  to  bring  the  action  on  behalf  of  the  delinquent  cor- 
poration is  the  court.    There  is  simply  an  informality  of  title. 

In  the  case  of  Bank  of  Havana  v.  Magee,  20  N.  Y.  355,  the  cause  of 
action  belonged  to  Charles  Cook,  a  private  banker,  who  commenced  his 
action  in  the  name  of  the  Bank  of  Havana,  which  was  the  name  he 
had  assumed  under  which  to  carry  on  his  banking  business.  He  was 
in  court,  but  under  a  wrong  name. 

In  Dean  v.  Gilbert,  92  Hun,  427,  36  N.  Y.  Supp.  1004,  the  court 
permitted  the  action  to  be  continued  in  the  name  of  the  plaintiff  as  a 
corporation,  where  the  corporation  was  the  real  party  in  interest,  and 
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liad  been  described  in  the  complaint  as  an  association.  The  right  body 
was  in  court,  but  under  the  wrong  name. 

But  here  Annie  Novick,  the  real  party  in  interest,  is  not  in  court 
through  any  person  authorized  to  prosecute  the  action  in  her  behalf 
by  virtue  of  any  statute,  but  it  is  alleged  that  the  present  party  plaintiff 
is  her  agent  or  attorney  under  an  instrijment  executed  by  her.  We 
have  seen  that  the  Code  of  Civil  Procedure,  by  section  449,  expressly 
precludes  her  from  coming  into  court  in  any  manner  for  the  purpose 
of  bringing  an  action.  It  is  also  obvious  that  the  name  of  the  present 
plaintiff  is  not  the  wrong  name  for  the  real  party  in  interest.  This 
is  clear  from  the  pleading  itself. 

Moreover,  if  I  am  correct  in  my  conclusion  that  the  present  plain- 
tiff cannot  maintain  the  action  in  his  own  name  or  otherwise,  there 
would  be  no  party  plaintiff  in  court  having  any  real  interest  in  the  con- 
troversy who  could  demand  that  any  other  person  be  brbught  in.  Not 
having  any  right,  he  would  have  no  remedy,  and,  there  being  no  one 
left  in  court  as  a  party  plaintiff  who  could  demand  any  relief,  the 
action  must  fail. 

All  of  the  foregoing  justifies  the  conclusion  reached  in  Ralli  v.  Eq- 
uitable Mutual  Fire  Ins.  Co.,  16  Misc.  Rep.  357,  38  N.  Y.  Supp.  87, 
which  is  directly  in  point  here,  and  in  which  Justice  Bischoff  says : 

"FalUng  privity  of  contract  or  title  in  the  plaintiffs  to  the  demand  in  suit, 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action." 

The  demurrer  is  sustained. 

(187  App.  Div.  839) 

O'BRIEN  V.  PENNSYLVANIA  R.  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department     May  7,  1919.) 

1.  Commerce  ^=>33 — Interstate  Tbanspobtation. 

The  interstate  transportation  of  goodd  did  not  end  with  the  placing  of 
the  goods  on  pier  for  delivery  to  consignee,  where  consignee  had  not  taken 
possession  or  paid  freight  charges,  and  the  48-hour  period  given  him  in 
which  to  remove  consignment  had  not  expired. 

2.  Commerce  <®=>33 — Workmen's  Compensation — Interstate  Commerce. 

Watchman  of  consignment  placed  upon  pier  after  Interstate  shipment, 
who  was  kUled  while  so  employed,  before  consignee  had  taken  possession 
or  paid  freight  charges  and  before  the  expiration  of  the  4^hour  period 
given  him  in  which  to  remove  consignment,  la  not  entitled  to  an  award 
under  Workmen's  Compensation  Law,  having  been  killed  while  guarding 
an  Interstate  shipment 

Appeal  from  State  Industrial  Gommission. 

Proceeding  by  Ellen  O'Brien,  under  the  Workmen's  Compensation 
Law  (Consol.  Laws,  c.  67),  for  compensation  for  death  of  Patrick 
O'Brien,  opposed  by  the  Pennsylvania  Railroad  Company,  employer 
and  self-insurer.  From  an  award  of  the  State  Industrial  Commission, 
the  employer  and  self-insurer  appeal.    Reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LVON,  WOOD- 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

^=»For  other  cases  see  same  topic  &  KBY-NUMOER  in  all  Key-Numbered  Digests  &  Indexes 
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Burlingham,  Veeder,  Masten  &  Fearey,  of  New  York  City,  for  ap- 
pellant, 

Charles  D.  Newton,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New 
York  City,  for  State  Industrial  Commission. 

HENRY  T.  KELLOGG,  J.  The  deceased  was  employed  by  appel- 
lant as  a  watchman  at  Piers  27,  28,  and  29,  North  River,  New  York 
City.  These  piers  were  maintained  by  the  appellant  for  the  receipt 
and  delivery  of  freight  from  cars  ferried  across  the  river  upon  floats 
from  points  in  the  state  of  New  Jersey.  In  the  rear  of  the  piers,  run- 
ning the  whole  length  thereof,  was  an  open  space  on  West  street,  com- 
monly known  as  the  "farm."  Overflow  produce  arriving  at  the  piers 
was  placed  upon  the  farm,  there  to  await  removal  by  consignees. 
The  deceased  was  engaged  in  acting  as  watchman  for  a  shipment  of 
potatoes  in  barrels  /rom  the  state  of  Florida,  which. had  arrived  at 
the  piers,  and  had  been  placed  upon  the  farm,  when  he  was  run  down 
by  a  motor  truck  and  killed.  The  consignee  was  entitled  to  48  hours' 
notice  before  removing  the  consignment.  Before  this  time  had  elapsed, 
and  before  the  consignee  had  taken  possession  of  the  shipment,  or  paid 
the  freight  charges  thereon,  the  accident  happened. 

[1]  Within  well-settled  principles  of  law,  transportation  of  the  po- 
tatoes, which  was  interstate,  had  not  ended  when  the  accident  occur- 
red. McNeill  V.  Southern  Railway  Co.,  202  U.  S.  543,  26  Sup.  Ct. 
722,  50  L.  Ed.  1142;  Cleveland,  Cinciimati,  Chicago  &  St.  Louis  v. 
Dettlebach,  239  U.  S.  588,  36  Sup.  Ct.  177,  60  L.  Ed.  453;  Southern 
Railway  Co.  v.  Prescott,  240  U.  S.  632,  36  Sup.  Ct.  469,  60  L.  Ed. 
836;  Jennings  v.  Clyde  Steamship  Co.,  148  App.  Div.  615,  133  N.  Y. 
Supp.  298;  Chalmers  v.  N.  Y.  Central  R.  R.  Co.,  175  App,  Div.  239, 
161  N.  Y.  Supp.  577.  The  case  of  Chicago,  Burlington  &  Quincy 
R.  R.  Co.  V.  Harrington,  241  U.  S.  177,  36  Sup.  Ct.  517,  60  L.  Ed.  941 
is  not  in  disagreement  with  the  cases  cited.  In  that  case  an  employ^ 
was  engaged  in  moving  coal  from  the  storage  tracks  of  the  consignee 
to  the  coal  chutes  of  the  consignee ;  the  coal  being  in  possession  of  the 
consigfnee  at  all  times  during  the  work  which  was  being  performed 
by  the  employe  at  the  time  of  his  injury. 

[2]  The  deceased  in  this  case  having  been  engaged  at  the  time  of 
the  accident  in  guarding  an  interstate  shipment,  the  transportation  of 
which  had  not  ceased,  an  award  could  not  properly  be  made. 

The  award  is  reversed,  and  the  claim  dismissed.    All  concur. 
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(106  Misc.  Hep.  625) 

PEOPLE  ex  rel.  HOROWITZ  v.  HANLET,  Warden  of  City  Prison. 
(Supreme  Court,  Special  Term,  New  York  County.    March,  1919.) 

1.  Prohibition   ^=>33 — Skpttence  at  Illegal  Extraobdinabt  Tebm — Sen- 
tence BY  Regulably  Constituted  Court. 

Where  an  order  granting  an  absolute  writ  of  prohibition,  restraining 
the  inlpositi^n  of  a  sentence  entered  on  a  plea  of  guilty  at  an  extraordi- 
nary Ti'ial  Tei-m  of  Supreme  Court  which  was  illegally  constituted,  did 
not  prohibit  further  proceedings  on  indictment  and  plea,  a  regularly  con* 
stituted  criminal  term  of  that  court  had  authority  to  Impose  sentence. 

2k  Coubtb  ^=>59— Illegal  Term — Validity  of  Proceeding. 

An  Extraordinary  Trial  Term  of  the  Supreme  Court,  though  declared 
Illegally  constituted,  \^as  a  de  facto  court,  and  all  proceedings  had  be- 
fore it  and  taken  without  objection  prior  to  issuance  of  altematiye  writ 
of  prohibition  were  valid ;  the  Supreme  Court  per  se  having  Jurisdiction. 

Application  for  a  writ  of  habeas  corpus  by  thcr  People  of  the  State 
of  New  York,  on  the  relation  of  Benjamin  Horowitz,  against  John  J. 
Hanley,  Warden  of  the  City  Prison  of  the  City  of  New  York.  Writ 
dismissed. 

George  Edwin  Joseph,  of  New  York  City,  for  relator. 
Robert  S.  Johnstone  and  Edward  Swann,  both  of  New  York  City, 
for  respondent. 

COHALAN,  J.  The  relator  applies  for  a  writ  of  habeas  corpus. 
He  was  indicted  by  the  grand  jury  of  the  county  of  New  York  in  the 
Court  of  General  Sessions,  and  on  February  26,  1918,  an  order  was 
made  removing  the  indictment  to  the  Supreme  Court.  On  April  19, 
1918,  at  an  Extraordinary  Trial  Term  of  the  Supreme  Court,  the 
relator  entered  a  plea  of  guilty,  and  his  bail  was  continued  and  sen- 
tence adjourned  without  date.  On  December  27,  1918,  the  Appellate 
Division  granted  an  absolute  writ  of  prohibition,  which  prevented 
sentence  being  passed  upon  the  relator  by  the  Extraordinary  Trial 
Term  of  the  Supreme  Court. 

[1]  The  relator's  contention  upon  this  application  is  that,  the  ap- 
pellate court  having  granted  a  writ  of  prohibition  restraining  the  im- 
?)sition  of  a  sentence  upon  the  plea  of  guilty,  filed  at  the  Extraordinary 
rial  Term,  the  proceedings  theretofore  had  in  that  term  have  been 
adjudicated  illegal,  void,  and  of  no  effect;  in  a  word,  that  sentence 
may  not  be  imposed  upon  a  plea  that  is  invalidly  taken,  and  that  all 
proceedings  in  the  Extraordinary  Trial  Term  are  invalid,  because  of 
the  illegal  constitution  of  the  court.  I  am  unable,  however,  to  agree 
with  this  view.  The  order  of  the  Appellate  Division  did  not  prohibit 
the  Supreme  Court  from  proceeding  further  upon  the  indictment  and 
plea;  it  did  not  annul  or  vacate  any  of  the  proceedings  theretofore 
had  before  the  extraordinary  term.  The  prior  proceedings  remained 
in  full  force  and  effect.  The  Supreme  Court  as  a  court  had  the  power 
and  jurisdiction  to  proceed  with  the  action  already  taken  and  to  pass 
judgment  upon  the  cc^viction  theretofore  had  by  the  plea  of  guilty. 
The  decision  in  this  case  with  respect  to  the  prohibition  order  was 

^=;»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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based  upon  the  prior  decision  in  the  case  of  People  ex  rel.  Childs  v. 
Extraordinary  Trial  Term,  184  App.  Div.  829,  171  N.  Y.  Supp.  922. 
In  that  case,  because  of  a  defect  in  the  publication  of  the  notice  of  its 
appointment,  the  extraordinary  term  was  held  to  have  been  illegally 
constituted. 

[2]  The  important  point,  however,  of  the  decision  in  the  present 
connection  is  that  the  Appellate  Division  held  in  the  Childs  Case  that 
the  extraordinary  term  was  a  de  facto  court,  and  that  its  proceedings 
up  to  the  time  the  writ  of  prohibition  was  issued  were  valid.  It  must 
be  held  here  that  the  court  was  a  de  facto  court,  and  all  proceedings 
had  before  it  and  taken  without  objection  prior  to  the  issuance  of  the 
alternative  writ  of  prohibition  are  valid,  and  must  prevail.  The  writ 
of  prohibition  was  concerned  only  with  future  happenings,  and  not 
with  past  events.  People  v.  Ullman,  184  App.  Div.  93,  170  N.  Y. 
Supp.  105.  The  situation  here  presented  is  in  effect  as  follows :  There 
was  pending  before  the  Supreme  Court  an  indictment  and  a  plea  of 
guilty  thereto.  That  court  was  called  upon  to  take  action  upon  that 
conviction,  and  at  a  regularly  constituted  criminal  term  rendered 
judgment  upon  the  conviction  theretofore  had  by  the  plea  of  guilty. 
The  Supreme  Court  had  a  right  to  impose  punishment  in  accordance 
with  that  plea.  It  is  not  necessary  that  the  same  term  of  the  court 
nor  the  same  judge  should  pass  judgment  upon  the  conviction.  The 
Supreme  Court  per  se  had  the  jurisdiction.  I  am  constrained  to  hold 
that  the  regularly  constituted  criminal  term  had  authority  to  proceed 
in  the  case  to  final  judgment.  Moett  v.  People,  85  N.  Y.  373,  382, 
383;  People  v.  Bork,  96  N.  Y.  188,  198;  People  v.  Brown,  153  App. 
Div.  234,  138  N.  Y.  Supp.  7. 

The  writ  is  dismissed,  and  the.prisoner  remanded. 

Writ  dismissed. 


(187  App.  Div.  421) 

SHIPSTON  v.  CITY  OF  NIAGARA  FALI/S. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    April  30,  1919.) 

!•  Dedigation  ^=>44 — Stbeets— Evidencb. 

Evidence  held  sufficient  to  show  that  Niagara  avenue,  in  the  city  of 
Niagara  Falls,  between  the  east  bounds  of  Whirlpool  street  and  the  west 
bounds  of  the  New  York  Central  right  of  way,  became  a  public  highway 
by  dedication  and  acceptance  and  user. 

2,  Highways   ^=»79(5)'-ABANDor9MENT — ^Nontjseb — Obstbuction& 

A  public  easement  may  be  lost  by  obstructing  a  highway,  but  no  en- 
croachment, however  long,  destroys  the  public  easement,  even  an  ob- 
struction which  makes  the  highway  impassable  for  vehicles,  if  enough  of 
the  highway  is  left  open  and  in  such  a  condition  as  to  permit  pedestrians 
to  travel  over  it,  and  it  is  so  used ;  Highway  Law,  |  234,  contemplating 
nonuser  of  a  part  of  the  highway,  and  not  merely  part  of  the  width 
of  a  highway,  though  it  miy  also  be  applied  to  a  case  where  the  highway 
is  shifted  to  the  side,  leaving  only  a  part  of  the  old  location  abandoned. 

3.  Municipal  Cobpobations  <©=»667(3) — STBEBra— Abandonment. 

A  mera  encroaciiment  upon  a  street,  even  if  consented  to  by  city  officials, 
will  not  effect  an  abandonment  of  the  public  right  under  Highway  Law, 
S  234 ;  hicchways  of  state  being  held  in  trust,  not  for  a  particular  town  op 
municipality,  but  for  the  entire  state,  even  where  fee  is  in  city. 

<^FQr  other  casM  bm  flame  topic  A  KBT-NUMBBR  in  aU  Key-Numl>ered  pigeets  A  lodezes 
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Appeal  from  Trial  Term,  Niagara  County. 

Action  by  Clark  Shipston  against  the  City  of  Niagara  Falls.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN- 
GEUS,  and  HUBBS,  JJ. 

Robert  J.  Moore,  of  Niagara  Falls,  for  appellant. 

Ackerson  &  Chapin,  of  Niagara  Falls  (John  O.  Chapin,  of  Niagara 
Falls,  of  counsel),  for  respondent. 

KRUSE,  P.  J.  The  question  presented  by  this  appeal  is  whether 
Niagara  avenue,  in  the  city  of  Niagara  Falls,  between  the  east  bounds 
of  Whirlpool  street  and  the  west  bounds  of  the  New  York  Central  right 
of  way,  is  an  existing  highway. 

I  think  the  question  should  be  answered  in  the  affirmative.  The 
learned  trial  judge,  at  the  request  of  the  defendant,  not  only  found  that 
Niagara  avenue  was  created  and  established  by  proceedings  taken  in 
the  year  1851  and  1852,  but  tliat  in  1854,  or  thereabouts,  it  was  traveled 
over  by  wagons  and  other  vehicles  and  used  by  pedestrians ;  that  re- 
pairs were  made  to  the  roadway  of  that  part  of  the  street  in  question 
from  time  to  time,  and,  while  vehicular  traffic  was  made  difficult  by  a 
'  railroad  embankment  constructed  about  1882  across  the  street,  it  was 
continued  down  to  as  late  as  18%,  or  a  few  years  later ;  and  that  ever 
since  the  year  1852,  or  shortly  thereafter,  a  sidewalk  has  been  main- 
tained within  the  bounds  of  this  part  of  the  street  on  the  south  side 
thereof,  continuously  used  by  pedestrians  up  to  the  present  time,  and 
within  the  last  ten  years  a  cement  walk  has  been  maintained  there  by  the 
abutting  property  owner  pursuant  to  the  directions  of  the  municipal  au- 
thorities of  die  city,  and  at  no  time  has  the  street  opposite  the  premises 
of  the  plaintiff  been  obstructed  or  closed  for  its  entire  width. 

[1]  This  street,  including  the  section  in  question,  has  been  mapped 
for  many  years  as  a  street  upon  various  maps  in  use  in  the  city,  and 
is  so  delineated  upon  the  map  referred  to  in  the  conveyance  under 
which  the  plaintiff  claims  title.  There  may  be  some  question  as  to 
whether  the  book  of  records  by  which  it  was  sought  to  show  that  the 
street  was  regularly  laid  out  was  sufficiently  authenticated.  It  is 
claimed  to  be  an  ancient  document,  but  proof  of  its  history  seems  to  be 
lacking.  However,  even  if  that  evidence  is  entirely  disregarded,  there 
is  abundant  evidence  without  it  to  show  that  the  street  became  a  public 
highway  by  dedication  and  acceptance  and  user. 

[2]  But  it  is  said  that  this  part  of  the  street  has  been  abandoned  and 
the  public  easement  lost.  This  claim  is  founded  upon  occupation  by 
the  plaintiff  and  his  predecessor  in  title  of  the  north  half  thereof  for 
storage  of  coal  and  other  material,  and  as  a  means  of  ingress  and  egress 
to  and  from  the  coal  yard  adjoining  the  street  and  the  railroad  em- 
bankment across  the  street. 

Undoubtedly  a  public  easement  may  be  lost  by  obstructing  a  highway. 
Nonuser  for  a  period  of  six  years  effects  an  abandonment.  Highway 
Law  (Consol.  Laws,  c.  25)  §  234 ;  Barnes  v.  Midland  R.  R.  Terminal 
Co.,  218  N.  Y.  91,  98,  lli2  N.  E.  926;   City  of  New  Rochelle  v.  Ro- 
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chelle  Coal  &  Lumber  Co.,  224  N.  Y.  696, 121  N.  E.  270;  Town  of  Le- 
ray  v.  New  York  Central  Railroad  Co.,  226  N.  Y.  109,  123  N.  E.  145. 

But  this  rulq  does  not  extend  to  a  mere  encroachment.  No  en- 
croachment, however  long,  destroys  the  public  easement  Even  an  ob- 
struction which  makes  the  highway  impassable  for  vehicular  travel  may 
not  effect  an  abandonment,  if  enough  of  the  highway  is  left  open  and 
in  such  a  condition  as  to  permit  pedestrians  to  travel  over  it,  and  it  is 
so  used.  The  statute  contemplates  nonuser  of  a  part  of  the  route, 
and  not  merely  part  of  the  width  of  the  highway,  though  it  may  also 
be  applied  to  a  case  where  the  highway  is  shifted  to  the  side,  leaving 
only  a  part  of  the  old  location  abandoned.  Mangam  v.  Village  of  Sing 
Sing,  26  App.  Div.  464,  50  N.  Y.  Supp.  647,  affirmed  on  opinion  below 
164  N.  Y.  560,  58  N.  E.  1089. 

The  most  recent  decision  of  the  Court  of  Appeals  dealing  with  this 
question  is  the  Leray  Case.  There  a  highway  which  crossed  the  tracks 
of  the  New  York  Central  Railroad  Company  was  obstructed  by  build- 
ing a  freight  house  in  the  street  next  to  the  railroad,  obstructing  the 
highway  its  entire  width.  Some  time  afterward  the  railroad  company 
tore  up  the  planking  which  had  been  laid  between  its  tracks,  and  also 
the  bridge  from  the  highway  to  the  tracks,  thus  effectively  making  the 
highwsty  impassable  for  vehicular  travel  over  the  railroad.  But  pedes- 
trians continued  to  cut  across  the  railroad.  The  grade  of  the  railroad 
was  two  or  three  feet  lower  than  that  of  the  highway.  A  path  led  from 
the  highway  down  the  bank  to  the  tracks;  people  went  along  this 
path  onto  the  tracks  and  then  scattered  in  different  directions ;  some 
went  straight  across  the  tracks  toward  the  freight  house,  others  diag- 
onally, and  still  others  walked  along  the  track  to  the  station  beyond  the 
opposite  side.  This  condition  existed  for  more  than  six  years,  and  it 
was  held  bv  the  Court  of  Appeals  that  the  public  easement  in  the  street 
had  been  lost,  not  only  where  the  freight  house  stood,  but  over  the 
railroad  right  of  way  as  well. 

Here  there  was  no  such  condition.  There  was  no  shifting  of  the 
street  to  the  side.  The  sidewalk  furnished  a  well-defined  way  straight 
across  the  tracks  to  the  intersecting  street  within  the  bounds  of  the 
liighway,  and  was  continually  used  for  public  travel, 

[3]  An  encroachment  like  the  one  in  question,  even  if  consented  to 
by  the  city  officials,  would  not  effect  an  abandonment  of  the  pubKc 
right.  The  highways  of  the  state  are  held  in  trust,  not  for  a  particular 
town  or  municipality,  but  for  the  entire  state ;  and  that  is  so  even  in  a 
case  where  the  fee  of  the  land  is  in  the  city.  ,  As  was  said  by  Judge  Gray 
in  City  of  New  York  v.  Rice,  198  N.  Y.  124,  91  N.  E.  283,  28  L.  R.- 
A.  (N.  S.)375: 

"The  ownership  by  the  city  ot  the  fee  of  the  land  In  the  streets  is  impressed 
with  a  trust  to  keep  the  same  open  and  for  use  as  such.  The  trust  is  public! 
juris,  that  is  for  the  whole  people  of  the  stute,  and  is  under  the  absolute  con- 
trol of  the  Legislature,  In  which  body,  as  representing  the  people,  is  vested 
power  to  govern  and  to  regulate  the  use  of  the  streets.  There  Ib  no  right  in.  • 
the  city  to  use  its  property  therein,  as  it  might  corporate  property,  nor  other- 
wise than  as  the  Legislature  may  authorize  for  some  public  use,  or  beueflt."^ 

I  think  the  disposition  of  this  case  is  controlled  by  the  decision  in 
the  Mangam  Case.    New  findings  should  be  made  to  the  effect  that  the 
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locus  111  quo  IS  an  existing  highway,  and  all  findings  made  by  the  trial 
court  inconsistent  therewith  should  be  disapproved  and  reversed,  and 
the  judgment  should  be  reversed,  and  the  complaint  dismissed,  with 
costs.    All  concur. 


(187  App.  Dlv.  578) 

CITY  OF  SYRACUSE  v.  COOK  et  aL 

(Supreme  Court,  AppeUate  Division,  Fourth  Department.    May  7,  1919.) 

1.  Dbdzcatton  ^S9l2 — ^TrrLB — Pbevxous  Convbyance. 

A  company,  in  dedicating  an  additional  strip  of  land  for  street  par- 
poses,  could  not  affect  title  to  premises  previously  conveyed. 

2.  Dedication  ^=>63(2) — Highways — Abandonment — ^Nonuseb. 

The  public, is  not  required  to  use  or  work  the  entire  width  of  a  dedi- 
cated street  fo  prevent  an  abandonment,  and  even  If  the  street  is  wholly 
obstrncted,  the  right  of  the  public  may  still  exist,  if  the  fee  is  retained  by 
the  state,  since  the  Highway  Law,  derlarlng  a  highway  abandoned  if 
unworked  and  unused  for  a  period  of  six  years,  is  a  limitation  only  the 
the  life  of  an  unused  easement. 
8.  Municipal  Corporations  ^=>C50 — Streets — Maps — ^iNCLtrsioN  or  Land. 

If  the  original  location  of  a  street  in  a  city  did  not  include  a  strip 
of  land  subsequently  in  litigation  between  the  city  and  owners,  it  did 
not  become  a  part  of  the  street,  though  shown  on  maps  as  part  of  the 
street,  unless  the  owner  saw  fit  to  make  a  dedication  of  it,  or  the  right 
was  acquired  by  the  public  in  some  other  way. 

4«  Municipal   Corporations  ^=654 — ^Extent  op   Streets — Suiticienct  o» 
Evidence. 

In  a  city's  action  to  compel  removal  of  a  buUding  as  encroaching  on 
a  street,  evidence  held  to  support  findings  that  the  bounds  of  the  high- 
way later  known  as  the  particular  street  never  included  the  premises  in 
question. 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  the  City  of  Syracuse  against  Florence  Wright  Cook  and 
others.  From  a  judgment  dismissing  the  complaint  on  the  merits, 
plaintiff  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN- 
GELIS,  and  HUBBS,  JJ. 

Stewart  F.  Hancock,  Corp.  Counsel,  and  Frank  Hopkins,  both  cf 
Syracuse,  for  appellant. 

Daniel  A.  Pierce,  of  Syracuse,  for  respondent  Florence  Wright 
Cook. 

KRUSE,  P.  J.  The  plaintiff  city  claims  that  the  building  of  the 
defendant  Florence  Wright  Cook  encroaches  upon  South  Salina  street, 
and  the  action  is  brought  to  remove  the  same.  Said  defendant  con- 
tends that  the  building  is  not  within  the  street  limits,  and  the  trial 
court  has  so  found,  and  dismissed  the  complaint.  The  plaintifiF  ap- 
peals. 

The  premises  of  the  defendant  Florence  Wright  Cook  are  located 
in  the  northeast  corner  of  the  block  bounded  on  the  north  by  Onon- 
daga street  and  on  the  east  by  Salina  street.  The  controversy  is 
over  a  strip  of  land  29  feet  wide  along  the  east  bounds  of  said  dcf cnd- 
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ant's  lot,  and  the  question  is  whether  it  is  within  the  bounds  of  the 
street. 

A  suit  like  this  was  brought  by  the  city  against  Charles  E.  Cooney 
et  al.,  whose  premises  are  located  in  the  soutlieast  corner  of  the  block, 
who  likewise  made  claim  to  a  similar  strip  of  land  along  the  west 
bounds  of  the  street  The  city  was  successful  in  that  suit  in  estab- 
lishing the  bounds  of  the  street  so  as  to  include  the  strip  in  controversy 
there.  The  judgment  in  that  case  was  affirmed  here  at  the  July,  1918, 
term,  185  App.  Div.  903,  171  N.  Y.  Supp.  1081 ;  but,  as  will  presently 
be  seen,  the  two  cases  are  not  alike  in  their  facts. 

In  1807,  the  state,  by  letters  patent,  granted  to  Abraham  Walton 
250  acres  of  land  known  as  the  "Walton  Tract."  In  1823  what  re- 
mained unsold  of  that  tract  was  conveyed  to  certain  persons  known 
as  the  Syracuse  Company,  and  in  the  same  year  the  state,  by  letters 
patent,  granted  to  the  Syracuse  Company  certain  other  lan^s  adjoining 
the  Walton  tract,  described  in  letters  patent  according  to  a  map  made 
by  John  Randel.  According  to  that  map,  and  connecting  evidence,  Sa- 
lina  street  does  not  touch  the  land  in  question,  but  is  some  distance  east 
therefrom.  After  the  Syracuse  Company  acquired  this  tract,  it  was 
subdivided  into  blocks  and  lots.  Various  maps  were  made  from  time 
to  time  showing  the  location  of  Salina  street.  According  to  these 
maps  the  location  of  Salina  street  was  changed  so  as  to  touch  the  lands 
in  question.  Upon  the  Syracuse  Company's  maps  made  before  1840 
the  street  appears  to  be  70  feet  wide ;  upon  the  maps  made  later  it  is 
shown  to  be  99  feet  wide. 

[1]  When  the  Syracuse  Company  parted  with  the  title  to  the 
Cooney  lands,  the  street  had  been  mapped  99  feet  wide;  but  that  is 
not  so  as  to  the  said  defendant's  title.  The  defendant's  title  comes 
through  the  Lamed  title.  The  Syracuse  Company  parted  with  the 
title  to  the  Larned  lands  when  the  street  was  mapped  but  70  feet  wide, 
which  did  not  include  the  29  feet,  and  the  learned  trial  judge  finds 
upon  sumcient  evidence  that  the  street  adjoining  the  Larned  prem- 
ises was  never  opened,  so  as  to  include  the  29  feet  in  question.  While 
the  Syracuse  Company  may  have  dedicated  the  additional  29  feet  for 
street  purposes,  it  could  not  affect  the  title  to  the  Larned  premises 
previously  conveyed.  This  strip  extending  along  the  bounds  of  Salina 
street  was  early  the  subject  of  controversy;  but  it  was  well  under- 
stood that  the  situation  as  regards  the  Larned  pcemises  differed  from 
the  premises  farther  south.  This  is  indicated  upon  the  maps  made  by 
the  city  engineer  and  other  proceedings  by  officials  of  the  city.  The 
jog  in  the  street  is  shown  by  two  maps,  one  of  which  was  filed  as 
early  as  1858,  and  the  other  in  1869,  in  the  office  of  the  department 
of  the  city  having  to  do  with  this  street. 

[2,3]  It  is  undoubtedly  true,  as  contended  by  the  learned  counsel 
for  the  appellant,  that  the  public  is  not  required  to  use  or  work  the  en- 
tire width  of  the  street  to  prevent  an  abandonment,  and,  even  if  the 
street  is  wholly  obstructed,  that  the  right  of  the  public  may  still  exist, 
if  the  fee  is  retained  by  the  state,  since  the  provisions  of  the  High- 
way Law  (Consol.  Laws,  c.  25),  declaring  a  highway  abandoned  if  un- 
worked  and  unused  for  a  period  of  six  years,  is  a  limitaticm  on  the 
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life  of  an  unused  easement.  New  York  Central  R.  R.  Co.  v.  City  of 
Buffalo,  200  N.  Y.  113,  93  N.  E.  520;  Barnes  v.  Midland  R.  R.  Ter- 
minal Co.,  218  N.  Y.  91,  112  N.  E.  926.  But  if  the  original  location 
of  the  street  did  not  include  the  29-foot  strip,  it  would  not  become  a 
part  of  the  street,  unless  the  owner  saw  fit  to  make  a  dedication  there- 
of, or  the  right  was  acquired  in  some  olher  way. 

[4]  I  shall  not  attempt  to  collate  the  various  circiunstances  which 
are  claimed  by  the  parties  to  support  their  respective  claims.  Much 
documentary  evidence,  such  as  maps,  conveyances,  and  other  docu- 
ments, are  contained  in  the  record.  We  have  carefully  examined 
them  all,  and  considered  the  claims  of  the  respective  parties.  We 
think  the  evidence  supports  the  findings  that  the  bounds  of  the  highway 
now  known  as  Salina  street  never  included  the  premises  in  question. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 


(188  App.  Div.  113) 

PEOPLE  ex  rel.  BEINERT  v.  MILLER  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    Biay  16,  ldl9.) 

1.  Municipal    Corporations    ^=>tj6l — ^Departments — Buildings — Power — 

Delegation. 

The  board  of  estimate  and  of  apportionment  of  New  York  City  camaot 
delegate  to  the  Board  of  Appeals  its  power,  glyen  by  Laws  1916v  c.  497,  to 
fix  zones  for  building  restrictloos. 

2.  Municipal    Corporations    €=»001— Departments — Buildings — Power- 

Delegation. 

Where  the  board  of  estimate  and  apportionment  of  New  York  City, 
pursuant  to  Laws  1916,  c.  497,  passed  a  zoning  resolution,  it  was  not  an 
unlawful  delegation  of  authority  for  it  to  direct  that  the  Board  of  Ap- 
peals might,  subject  to  appropriate  conditions  and  safeguards,  deter- 
mine or  vary  the  regulation  or  use  of  the  district. 

3.  TiivERY  Stable  and  Garage  Keepers  ^=>2 — Regulation— ''Block." 

Under  the  resolution  of  the  New  York  City  board  of  estimate  and  ap- 
propriations, authorizing  the  Board  of  Appeals  to  permit  in  a  buslDess 
district  the  erection  of  a  garage  or  stable  In  any  portion  of  the  street 
between  two  intersecting  streets,  in  which  portion  or  block  there  exists  a 
public  garage  or  stable,  the  word  "block"  does  not  mean  as  In  ordinary 
parlance  that  area  of  land  bounded  by  dty  streets,  but  must  mean  that 
portion  which  consists  of  the  area  restricted  to  business  purposes,  be- 
cause within  100  feet  of  the  street  so  restricted ;  hence,  where  there  was 
a  stable  having  an  entrance  within  100  feet  to  a  restricted  street,  the 
Board  of  Appeals  hilght  allow  the  constractlon  of  another. 

lEd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Block.] 

Appeal  from  Special  Term,  Kings  County. 

Certiorari  on  the  relation  of  Elizabeth  M.  Beinert,  against  Rudolph 
P.  Miller  and  others,  constituting  the  Board  of  Appeals,  in  which  the 
Albany  Heights  Realty  Company  and  another  intervened.  From  an 
order  sustaining  the  writ,  and  reversing  the  decision  of  the  Board  of 
Appeals  (100  Misc.  Rep.  318,  165  N.  Y.  Supp.  602),  the  defendant  and 
named  intervener  appeal.  Order  reversed,  and  determination  of  Board 
of  Appeals  reinstated. 

'4cs»For  other  eaiet  see  same  toplo  &  KBY>NUMBER  in  all  Key-Numbered  Digests  A  IndexeA 
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The  Board  of  Appeals  and  tiie  Albany  Heights  Realty  Company  appeal 
from  a  final  order,  both  in  its  original  and  resettled  form,  granted  In  its 
original  form  on  the  21st  day  of  June,  1917,  and  in  its  resettled  form  the  9th 
day  of  January,  1918.  The  orders  sustained  a  writ  of  certiorari  Issued 
against  the  defendants,  constituting  the  Board  of  Appeals  of  tlie  city  of  New 
York,  created  by  chapter  503  of  the  Laws  of  1916,  and  annulled  a  determinja- 
tion  of  said  board.  On'  the  27th  day  of  November,  1917,  one  Adolph  Vogt, 
who  held  a  contract  for  the  purchase  of  property  on  the  easterly  side  of 
Washington  and  Franklin  avenues,  where  they  come  together  between  Mal- 
bone  and  ^Sterling  streets,  in  the  borough  of  Brooklyn,  filed  with  the  superin- 
tendent of  buildings  an  application  and  plan  for  the  erection  of  a  riding 
academy  on  a  portion  of  said  property.  The  application  was  denied,  on  the 
ground  that  the  erection  of  snch  a  structure  would  violate  the  resolution  of 
the  board  of  estimate  and  appoi*tionment  regarding  district  uses,  someAmes 
called  the  zone  resolution.  Thereupon  said  Vogt,  through  his  architect,  ap- 
pealed to  the  Board  of  Appeals  from  the  determination  of  the  superintendent. 
The  Board  of  Appeals,  after  a  hearing  regularly  had,  reversed  the  decision 
of  the  superintendent  on-  certain  conditions  as  to  the  location  and  constructi<»i 
of  the  proposed  riding  academy.  Upon  a  writ  of  certiorari  sued  out  by  the 
owner  of  a  private  residence  near  by,  the  determination  of  the  Board  of 
Appeals  was  annulled-  From  the  order  of  annulment,  the  Board  of  Ap- 
peals, through  the  corporation  counsel  of  the  dty  of  Now  York,  and  the 
owner  of  the  plot  for  which  the  application  was  made,  who  was  permitted  by 
order  of  the  court  to  Intervene,  have  appealed  to  this  court. 

Argued  before  JENKS,  P.  T.,  and  MILLS,  RICH,  BLACKMAR 
and  JAYCOX,  JJ. 

William  E.  C.  Mayer,  of  New  York  City  (William  P,  Burr,  Corp. 
Counsel,  Terence  Farley,  and  William  T.  Kennedy,  all  of  New  York 
City,  on  the  brief),  for  appellant  Board  of  Appeals. 

William  H.  Good,  of  Brooklyn,  for  appellant  Albany  Heights  Realty 
Co. 

Robert  H*  Koehler,  of  New  York  City,  for  respondent. 

BLACKMAR,  J.  [1,  2]  The  respondent  claims  that  the  board  of 
estimate  and  apportionment  had  no  authority  to  delegate  to  the  Board 
of  Appeals  the  power  to  modify  the  zoning  resolution,  with  which 
proposition  we  agree,  and  that  the  portion  of  the  resolution  that  pur- 
ported to  authorize  the  Board  of  Appeals  to  act  in  cases  like  th^  one 
before  us  was  an  attempt  at  such  unlawful  delegation,  from  which  prop- 
osition we  dissent. 

Chapter  497  of  the  Laws  of  1916  provided,  among  other  things,  that — 

"The  board  of  estimate  and  apportionment  may  reg'ilate  and  restrict  the 
location  of  trades  and  industries  and  the  location  of  buildings  designed  for 
specified  uses,  and  may  divide  the  city  into  districts  of  such  number,  shape 
and  area  as  it  may  deem  best  suited  to  carry  out  the  purposes  of  this  section.'* 

Acting  upon  an  elaborate  report  of  a  commission  appointed  pursu- 
ant to  the  act  to  recommend  the  boundaries  of  districts  and  appropriate 
regulations  and  restrictions  to  be  imposed  therein,  the  board  of  esti- 
mate and  apportionment,  by  resolution  duly  adopted,  divided  the  city 
into  three  classes  of  districts:  (1)  Residence  districts;  (2)  business 
districts;  and  (3)  unrestricted  districts.  Franklin  and  Washington 
avenues,  between  Alalbone  and  Sterling  streets,  with.  100  feet  in  depth 
on  each  side  thereof,  were  created  a  business  district.    Within  busi- 
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ness  districts,  buildings  erected  or  designed  for  certain  specified  trades, 
industries,  or  uses  were  prohibited.  •  Among  such  forbidden  uses  is  a 
"stable  for  more  than  five  horses." 

The  superintendent  of  buildings,,  a  statutory  officer,  has  jurisdiction 
to  require  that  the  construction  and  alteration  of  all  buildings  shall 
conform  to  such  laws  as  may  be  applicable  thereto.  Chapter  497,  Laws 
1916.  As  the  zoning  resolution  had  the  force  of  law,  the  superintend- 
ent rejected  the  application  on  the  ground  that  the  proposed  building 
was  prohibited  in  a  business  district.  By  the  law  last  cited  the  Board 
of  Appeals  has  powtr  to  entertain  appeals  from  the  superintendent, 
and  Jo  afiirm,  reverse,  or  modify  any  determination,  and  to  that  end  it 
was  given  all  the  powers  of  the  officer  from  whom  the  appeal  was  taken. 

The  zoning  resolution  (section  7)  provides  that  the  Board  of  Appeals 
may — 

"subject  to  appropriate  conditions  and  safeguards;  determine  and  vary  the 
application  of  the  use  district  regulations  herein  established  In  harmony 
with  their  general  purpose  and  Intent  as  follows:  •♦♦(e)  Permit  in  a 
business  district  the  erection  of  a  garage  or  stable  in  any  portion  of  a  street 
between  two  intersecting  streets  in  which  portion  or  block  there  exists  a 
public  garage  or  imblic  stable  at  the  time  of  the  passage  of  this  resolution." 

The  Board  of  Appeals  found  that  directly  opposite  the  plot  for 
which  application  for  the  erection  of  a  riding  academy  was  made,  and 
within  the  same  business  district,  there  existed  a  public  stable  at  the 
time  of  the  passage  of  this  resolution.  The  board  therefore  imposed 
certain  conditions  that  safeguarded  the  proposed  use  "in  harmony  with 
the  general  purpose  and  intent"  of  the  resolution,  and  permitted  the 
proposed  structure. 

In  doing  this  we  think  the  Board  of  Appeals  did  not  alter  or  modify 
the  zoning  resolution.  The  resolution,  as  we  read  it,  provides  that  a 
stable  may  be  erected  where  another  exists  in  the  same  portion  of  the 
street,  under  such  conditions  as  the  Board  of  Appeals  may  prescribe 
to  safeguard  the  true  intent  of  the  resolution.  In  this  respect  the 
Board  of  Appeals  acts  in  an  administrative  capacity,  to  ascertain  the 
facts  and  determine  what  conditions  will  safeguard  the  system.  In 
this  case  the  board  made  the  investigation ;  it  prescribed,  as  a  con- 
dition for  the  protection  of  the  adjacent  residential  district,  that  the 
building  should  be  limited  to  the  business  district,  and  that  solid  walls, 
without  openings,  should  be  built  on  the  side  toward  the  residential 
district.  AH  this  seems  in  harmony  with,  and  not  in  derogation  of,  the 
resolution.  The  delegation  of  administrative  functions  in  aid  of  car- 
rying out  a  law,  even  involving  quasi  legislative  or  judicial  powers,  is 
common  in  the  modern  system  of  law.  An  exception  to  the  law,  "dele- 
gatus non  potest  delegare,"  always  has  existed  in  the  case  of  granting 
legislative  powers  to  municipal  corporations.  The  complexity  of  our 
modern  social  system  and  the  impracticability  of  direct  control  over 
the  application  of  general  rules  of  law  by  the  law-making  body,  have  in 
a  degree  relaxed  the  strict  application  of  the  doctrine  where  public 
rights  are  involved.  A  familiar  example,  sustained  by  the  courts,  is 
the  delegation  of  rate  making,  which  is  a  legislative  function  accord- 
ing to  the  United  States  Supreme  Court  (Prentis  v.  Atlantic  Coast 
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Line  Co.,  211  U.  S.  210,  29  Sup.  Ct.  67,  53  L.  Ed.  150),  or  a  quasi  judi- 
cial one  according  to  our  Court  of  Appeals  (People  ex  rel.  C.  P.,  etc.,  R. 
R.  Co.  V.  Willcox,  194  N.  Y.  383,  87  N.  E.  517),  to  the  Interstate  Com- 
merce Commission  and  the  Public  Service  Commissions  of  the  several 
states.  It  would  be  physically  impossible  for  the  board  of  estimate  and 
apportionment,  which  in  its' manifold  powers  and  duties  is  a  near  ap- 
proach to  the  commission  form  of  government  for  a  city  that  in  popu- 
lation, wealth,  and  industries  is  greater  than  many  independent  states, 
itself  to  determine  and  vary  the  application  of  use  district  regulations 
as  provided  by  section  7  of  the  resolution.  From  the  necessity  of  the 
case,  the  power  must  be  conferred  on  some  subordinate  body  or  board. 
For  an  exposition  of  this  subject  we  refer  to  Vil.  of  Saratoga  Spgs. 
V.  Saratoga  G.,  etc.,  Co.,  191  N.  Y.  123,  83  N.  E.  693,  18  L.  R.  A.  (N. 
S.)  713.  In  fine,  the  function  of  the  Board  of  Appeals  in  this  respect 
is  not  to  vary  the  resolution,  but  to  "determine  and  vary  the  applica- 
tion of  the  use  district  regulations  'f?  *  *  in  harmony  with  their 
general  purpose  and  intent.''  We  think  the  Board  of  Appeals  had  ju- 
risdiction to  make  the  determination  that  was  annulled  at  Special  Term. 
[3]  But  it  is  urged  that  the  other  public  stable  did  not  exist  in  the 
location  required  by  the  resolution,  in  that,  although  within  100  feet 
of  the  street,  its  main  entrance  was  in  another  street,  and  that  it  was 
separated  from  Franklin  and  Washington  avenues  l^y  a  fence.  An  ex- 
amination of  the  use  district  maps  that  are  part  of  the  resolution 
shows  that  the  designation  of  the  districts  was  by  streets,  and  that  the 
areas  were  determined  by  a  limitation  of  the  depth  to  which  the  restric- 
tions extend  on  each  side  of  the  street.  Usually  this  is  100  feet,  and 
it  is  so  in  the  case  of  Franklin  and  Washington  avenues  designated 
for  business  use.  The  resolution  authorized  the  Board  of  Appeals,  un- 
der proper  conditions  and  safeguards,  to —  ' 

**permlt  In  a  business  district  the  erection  of  a  garage  or  stable  in  any  por- 
tion of  a  street  between  two  Intersecting  streets  in  which  portion  or  block 
there  exists  a  pnbllc  garage  or  public  stable/* 

We  agree  with  the  learned  justice  who  presided  at  Special  Term  that 
the  word  "block"  does  not  mean,  as  in  ordinary  parlance^,  that  area 
of  land  bounded  by  city  streets.  Such  meaning  is  inconsistent  with 
the  wording  of  the  resolution,  in  that  it  would  justify  the  erection  of 
a  public  stable  because  another  existed  in  an  unrestricted  area  on  the 
other  side  of  the  block,  several  hundred  feet  away.  On  the  other 
hand,  it  cannot  mean  the  frontage  of  the  street,  for  in  such  case  the 
words  would  be  superfluous,  for  the  words  "portion  of  a  street  between 
two  intersecting  streets"  sufficiently  indicate  that  meaning.  The  word 
"block"  must  mean  that  portion  which  consists  of  the  area  restricted 
to  business  purposes,  because  within  100  feet  of  the  street  so  re- 
stricted. So  construed,  the  stable  on  the  other  side  of  Franklin  avenue 
meets  the  requirement  of  the  statute;  and  this  is  consistent  with  the 
general  purpose  of  the  resolution,  for  a  public  stable  or  a  public  garage 
in  a  street  is  objectionable,  whether  its  entrance  is  in  the  street  in 
question,  or  around  the  corner,  or  in  a  street  to  the  rear.  The  theory  of 
the  law  is  that,  where  the  uniformity  of  a  business  use  district  between 
176  N.T.S.— 26 
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two  intersecting  streets  is  impaired  by  a  public  stable  or  garage,  an- 
other may  be  erected.  We  think  the  condition  existed  that  justified 
the  permit  granted  by  the  Board  of  Appeals. 

The  order  should  be  reversed,  and  the  determination  of  the  Board  of 
Appeals  reinstated,  with  costs.    All  concur. 


GUARANTY  TRUST  OO.  OP  NEW  YORK  v.  UNITED  STATES  STEEL 

CORPORATION. 

(Supreme  Court,  Special  Term,  New  York  County.    September  18,  1918.) 

TBUBTS  ^=»189 — POWEB  OF  TRUSTEE — DISPOSITION  OP  PBOPEBTT. 

A  trustee  may  sell  shares  of  stock  without  receiving  authority  from 
court  to  make  such  sale,  where  the  stock  wa»  not  one  in  which  trust  funds 
could  be  invested  under  the  laws  of  the  state,  notwithstanding  the  testator 
who  created  the  trust  authorized  the  trustee  to  retain  all  property  in- 
vested as  it  was,  without  regard  to  the  requirement  of  law  concerning 
investments  by  trustee. 

Action  by  the  Guaranty  Trust  Company  of  New  York  against  the 
United  States  Steel  Corporation.  On  motion  by  plaintiff  for  judgment 
on  pleadings,  bringing  on  for  determination  defendant's  demurrer  to 
the  complaint,  on  which  defendant  made  cross-motion  for  judgment. 
Plaintiff's  motion  granted,  and  defendant's  motion  denied. 

Stetson,  Jennings  &  Russell,  of  New  York  City,  for  plaintiff. 
William  W.  Corlett,  of  New  York,  for  defendant. 

DONNELLY,  J.  This  is  a  motion  by  the  plaintiff  for  judgment  on 
the  pleadings  under  section  547  of  the  Code  of  Civil  Procedure,  bringing 
on  for  determination  defendant's  demurrer  to  the  complaint.  The  de- 
fendant makes  a  cross-motion  for  judgment  on  the  amended  complaint 
and  its  demurrer  thereto,  upon  the  ground  that  the  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  sole  question  presented  for  decision  is  whether  or  not  the  plain- 
tiff, as  trustee  under  the  will  of  David  Parish  Barhydt,  is  entitled 
to  sell  stock  of  the  defendant  corporation,  which  it  holds  as  such  trus- 
tee, without  receiving  authority  from  the  court  to  make  such  a  sale. 
The  stock  in  question  is  not  one  authorized  by  the  law  of  this  state  reg- 
ulating the  investment  of  trust  funds.  The  will,  however,  provides  in 
part  as  follows : 

**I  give  the  trustee  hereinafter  named  full  power  to  retain  all  the  property 
invested  as  it  is  now,  without  regard  to  the  requirement  of  the  law  concerning 
investments  by  trustees  and  executors." 

The  defendant  admits  that  a  trustee  has  power  to  sell  nonlegalized 
securities  when  there  is  no  provision  contained  in  the  trust  instrument 
with  respect  to  retaining  or  selling  such  securities.  The  defendant 
contends,  however,  that  this  right  to  sell  said  securities  is  due  to  the 
fact  that  the  court  implies  a  power  to  make  such  sale  fdr  the  reason 
that  the  law  will  not  place  a  trustee  in  the  impossible  position  of  hold- 

*^=:>FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  *  Indexes 
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ing  it  responsible  for  retaining  securities  which  it  is  not  authorized  to 
retain,  without  giving  such  trustee,  by  implication,  the  power  to  sell 
such  securities  and  purchase  in  their  place  other  securities  which  are 
legally  authorized ;  that  such  rule  can  have  no  application  in  this  case, 
because  of  the  provision  of  the  will  above  quoted,  which,  in  effect,  le- 
galizes the  investment;  and  that  a  trustee  has  no  inherent  right  to 
sell  such  nonlegaiized  securities.  On  the  other  hand,  it  is  contended 
by  the  plaintiff  that  it  is  the  duty  of  the  trustee  to  sell  nonlegaiized 
securities  unless  prohibited  by  the  trust  instrument,  and  that  mere  au- 
thority to  hold  such  securities  is  not  a  prohibition  of  the  power  of 
sale.  I  hold  the  latter  rule  to  be  the  correct  one.  Howe  v.  Lord  Dart- 
mouth, 7  Ves.  137;  In  re  Roth,  74  L.  T.  50;  Toronto  General  Trust 
Co.  v.  C,  B.  &  Q.  R.  R.,  64  Hun,  1,  18  N.  Y.  Supp.  593,  affirmed  138 
N.  Y.  658,  34  N.  E.  514.  The  case  of  Geyser  Co.  v.  Stark,  106  Fed. 
558,  45  C.  C.  A.  467,  53  U  R.  A.  684,  simply  holds  that,  inasmuch  as 
the  stock  therein  referred  to  was  in  the  name  of  a  trustee,  the  corpo- 
ration was  put  upon  inquiry  as  to  whether  or  not  the  trustee  had  power 
to  transfer  the  same.  Such  an  inquiry  in  this  case  will  disclose  that  the 
trustee  has  such  power. 

Plaintiff's  motion  granted;    defendant's  motion  denied,   with  $10 
costs.    Settle  on  notice. 


(187  App.  Dlv.  443) 

SISSON,  State  Exelse  Com*r,  v.  TWExNTY-PIVB  BARRELS  OF  BE^B 
(WEST  END  BREWING  CO.,  Claimant). 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    April  30,  1919.) 

1.  INTOXXOATINQ     LlQUOBS     «SS>250— CONFISCATION     PBOOEEDINO— -EviDBNCB — 

PBB6X7UPTION — ^INTENT. 

In  a  confiscation  proceeding  against  liquor  in  the  possession  of  a 
brewing  company,  which  had  no  state  certificate,  as  required  by  Liquor 
Tax  taw,  {  8,  subd.  1,  or  subdivision  2,  applicable  to  the  premises  at 
which  snch  liquor  was  found,  a  United  States  retail  certificate  posted  on 
the  premises,  ttiough  presumptive  evidence  of  trafiic  under  the  act,  is  not 
controlling  in  determination  of  the  question  of  Intent  to  lieep  for  an 
unlawful  puri>ose. 

2.  Intoxicating    Liquors    ^=»250— Confiscation    Pkoceeding — Evidence — 

Keeping  for  Unlawful  Purpose. 

Where,  prior  to  the  institution  of  a  confiscation  prooeeding  against 
certain  liquor,  agents  of  the  state  entered  the  premises  where  the  liquor 
was  Itept  and  arranged  with  the  bookkeeper  for  delivery  of  a  case  of  beer 
at  a  later  time,  paying  her  therefor,  such  a  transaction,  if  a  sale  and 
unlawful,  is  not  in  itself  sufficient  to  prove  an  unlawful  purpose  in 
keeping  the  liquors. 

3.  Intoxicating   Liquors  ^=»101 — IvIcen8E»— Statutory  Provisions — ^Limi- 

tations AS  to  Location. 

Liquor  Tax  I^aw,  §  8,  subd.  5,  providing  for  a  vehicle  license  for  the  sale 
of  malt  liquors.  Is  not  an  adjunct  to  the  certificate  required  under  sub- 
division 2  of  such  section,  so  as  to  be  limited  to  the  location  described  in 
the  certificate,  under  subdivision  2,  but  expressly  provides  for  licensing 
sale  of  liquor  **at  any  other  place  than  that  stated  in  s\xd^  liquor  certifi- 
cate" ;  such  license  being  good  throughout  the  license  territory  within  the 
state. 

^E»7or  oUier  csaes  sm  •ar^e  topio  4  KBY-NUMBBR  in  all  Kay-Numbered  Digest*  A  IndexM 
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Appeal  from  Oneida  County  Court. 

Confiscation  proceeding  by  Herbert  S.  Sisson,  as  State  Commissioner 
of  Excise,  against  Twenty-Five  Barrels  of  Beer,  claimed  by  the  West 
End  Brewing  Company.  From  a  judgment  directing  the  return  to 
the  claimant  of  the  liquor  seized,  the  Excise  Commissioner  appeals. 
Affirmed. 

Ar^ed  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DB  ANGEIilS,  and 
HUBBS,  J  J. 

James  S.  Whipple,  of  Albany,  for  appellant 
O.  D.  PhlUips,  of  Utlca,  for  respondent 

LAMBERT,  J.  This  is  the  ordinary  confiscation  proceeding  under 
section  33  of  the  Liquor  Tax  Law  (Consol.  Laws,  c.  34  [Laws  1909, 
c.  39],  as  amended  by  Laws  1913,  c.  614,  and  Laws  1916,  c.  417)  against 
malt  liquor  claimed  to  have  been  kept  and  stored  at  No.  100  Jasper 
street,  Rome,  N.  Y.,  "for  the  purpose  of  unlawful  sale  and  distribu- 
tion."   Th^  gravamen  of  such  proceeding  is  the  unlawful  purpose. 

Upon  the  trial  it  was  developed  that  the  claimant,  the  West  End 
Brewing  Company,  of  Utica,  N.  Y.,  had  erected  a  storehouse  and 
cooler  at  this  location,  in  the  city  of  Rome.  It  was  stipulated  that  the 
claimant  had  a  United  States  retail  and  United  States  wholesale  malt 
liquor  dealer's  certificate  posted  in  the  premises.  It  was  also  agreed 
that  the  claimant  had  no  state  certificate,  under  either  subdivision  1 
or  2  of  section  8  of  the  Liquor  Tax  Law  (Consol.  Laws,  c.  34),  des- 
ignated as  applicable  to  these  particular  premises. 

The  claimant  had  taken  out  a  certificate,  under  subdivision  2  of 
section  8  of  the  state  law,  for  its  premises  in  Utica.  It  had  also  taken 
out  a  vehicle  license  under  subdivision  5  of  section  8,  which  vdiicle 
license  did  not  purport  to  relate  to  any  particular  premises. 

It  was  proved  that  the  custom  of  the  brewing  company  in  Rome 
was  to  load  a  truck  with  its  beer  at  this  storehouse,  and  deliver  same 
in  quantities  of  less  than  five  wine  gallons,  but  not  less  than  three  wine 
gallons,  to  such  persons  and  corporations  as  might  order  same.  Orders 
were  taken  either  by  personal  visitation  or  over  the  phone. 

Shortly  prior  to  the  institution  of  the  proceeding,  special  agents  of 
the  state  department  visited  this  storehouse,  representing  themselves 
to  be  engaged  in  a  canvassing  project,  stating  that  they  were  boarding 
at  an  address  which  they  gave,  and  wished  to  purchase  a  case  of 
beer,  to  be  delivered  at  their  premises.  A  young  lady,  bookkeeper  in 
the  office,  was  the  individual  whom  they  saw.  She  agreed  to  have  the 
delivery  made,  and  they  paid  her  therefor  the  agreed  price. 

[1]  Basing  its  contentions  upon  possession  of  the  United  States 
retail  certificate  (which  by  the  said  act  is  made  presumptive  evidence 
of  traffic),  together  with  this  traffic  transaction  with  the  bookkeeper, 
and  the  general  course  of  transacting  this  business,  the  department 
appeals  from  a  judgment  herein  which  refuses  to  find  the  essential 
unlawful  purpose  in  the  possession  of  this  liquor  by  the  brewing  com- 
pany. 

The  possession  of  the  United  States  certificate  raises  a  presumption 
only,  but  is  not  controlling  in  the  determination  of  the  question  of 
intent 
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[2]  The  county  judge  determined  that  the  transaction  above  de* 
scribed,  with  the  bookkeeper,  amounted  to  a  sale  at  the  premises, 
and  that  such  sale  was  unlawful.  It  wds  no  doubt  unlawful,  if  it 
was  in  fact  a  sale.  Whether  it  was  a  sale  is  in  serious  doubt.  In  re 
Lyman,  40  App.  Div.  46,  57  N.  Y.  Supp  634;  Riley  v  State,  43 
Miss.  397 ;  Coplay  Iron  Co.  v.  Pope,  108  N.  Y.  236,  15  N.  E  335 

If  it  was  in  fact  a  sale,  then  title  passed  at  that  instant.  Title 
having  passed,  the  liquor  in  question  could  have  been  replevied  by  the 
purchaser.  The  transaction  did  not  proceed  to  the  point  of  identifying 
any  particular  case  of  beer.  The  agreement  was  simply  that  a  case 
of  beer  would  be  delivered  at  a  later  time.  I  doubt  if  the  transaction 
amounted  to  a  sale  at  that  time.  It  was  more  in  the  nature  of  an 
executory  contract  to  sell. 

However,  it  is  not  essential  to  pass  upon  that  question  in  this  case. 
Assuming  it  to  have  been  a  sale,  and  to  have  been  unlawful,  such 
transaction  is  not  conclusive  on  the  essential  of  a  guilty  intent.  It  is 
a  mere  circumstance,  and  the  single  transaction  is  not,  in  and  of  it- 
self, sufficient  to  prove  an  unlawful  purpose  in  keeping  the  liquors. 
Green  v.  Liquor  Seized,  173  App.  Div.  686,  160  N  Y.  Supp.  126 

[3]  The  contention  of  the  department  that  the  vehicle  license  did 
not  justify  the  course  of  business  ordinarily  carried  on  as  described 
by  the  witnesses  is  without  merit.  The  claim  is  that  a  certificate  un- 
'  der  subdivision  5  of  section  8  of  the  Liquor  Tax  Law  is  an  adjunct  to 
the  certificate  under  subdivision  2,  and  hence  is  to  be  limited  in  its 
location  to  the  location  described  in  the  certificate  under  subdivision 
2.  Concretely  applied,  this  would  prohibit  a  vehicular  license,  good 
in  Rome,  in  connection  with  the  license  under  subdivision  2,  issued 
to  premises  in  Utica.  The  statute  indicates  quite  the  contrary  intent. 
It  purports  to  license  the  sale  of  malt  liquors  "at  any  other  place  than 
that  stated  in  such  liquor  tax  certificate."  It  specifies  a  flat  license 
rate  of  $187.50,  without  any  reference  whatsoever  to  population  of 
any  community,  such  as  ordinarily  controls  the  size  of  a  liquor  tax 
license  fee.  The  *  same  subdivision  also  indicates  that  it  is  good 
throughout  the  license  territory  within  the  state,  when  it  carefully 
provides  that  it  cannot  be  made  good  in  no  license  territory. 

There  is,  then,  no  impediment  to  the  use  of  this  vehicle  license  in 
Rome,  in  connection  with  the  subdivision  2  license  issued  to  premises 
in  Utica.  This  leaves  the  department's  case,  then,  to  rest  solely  upon 
the  possession  of  the  United  States  retail  certificate,  coupled  with  the 
incident  transpiring  with  the  bookkeeper  and  above  described.  Nei- 
ther item  of  proof  is  controlling,  and  each  is  but  an  incident. 

Taking  all  the  circumstances  into  account,  I  deem  the  finding  of 
the  county  judge,  to  the  effect  that  there  was  no  unlawful  purpose,  to 
be  well  established  by  this  record,  and  I  see  no  reason  why  this  re- 
sult should  be  disturbed. 

There  are  various  minor  questions  of  fact  involved,  but  I  think  in 
each  instance  same  have  been  correctly  determined. 

I  recommend  an  affirmance,  with  costs.    All  concur. 
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OSHINSKY  V.  GUMBERG. 

(Supreme  Court,  Appellate  Division,  Second  Department    Ifay  10»  1919.) 

1.  Discovert  ^=>36 — Examination  Befobe  Tkial — Genebal  Rule. 

The  general  rule  is  that  the  applicant  can  have  the  examination  of 
adverse  party  before  trial  to  prove  his  own  case  only. 

2.  Discovebt  ^=>42 — Grounds  of  Remedy  in  General. 

Departure  from  general  rule  that  applicant  can  have  examination  of 
adverse  party  before  trial  to  prove  liis  own  case  only  is  Justified,  where 
there  is  a  fiduciary  relation  between  the  parlies,  and  when  the  facts 
are  peculiarly  within  the  knowledge  of  the  adverse  party,  or  where  a 
defense  unanswered  and  established  would  destroy  plaintllTs  cause  of 
action. 

3.  Discovery  ^=s>40 — Matters  Obtainable — Facts  Suppoeteno  Plaintiff's 

Cas& 

When  Judge  to  whom  application  is  made  for  examination  of  adverse 
party  before  trial  in  the  exercise  of  fikound  discretion  decides  to  apply 
an  exception,  the  examination  ordered  should  militate  as  little  as  possi- 
ble against  the  principle  that  such  examination  is  to  aid  him  who  has 
the  afiirmative,  and  not  to  inform  him  of  the  burden  that  rests  upon  his 
adversary. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  I^uis  Oshinsky  against  Edward  Gumberg.  From  an  or- 
der granting  application  for  examination  of  adverse  party  before  trial, 
defendant  appeals..    Reversed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  JAYCOX,  JJ. 

^  David  Siegelman,  of  Brooklyn,  for  appellant. 
Max  Schleimer,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  [1]  For  the  certainty  of  procedure  we  state  a  gen- 
eral rule  that  should  obtain  in  this  department  upon  applications  for 
examination  of  an  adverse  party  before  trial.  The  rule  is  this:  The 
applicant  can  have  the  examination  to  prove  his  own  case  only. 

[2]  This  rule  is  subject  to  exceptions.  Herbage  v.  City  of  Utica, 
109  N.  Y.  81,  16  N.  E.  62.  The  exceptions  cannot  be  classified;  oth- 
erwise, th^  would  cease  to  be  mere  exceptions,  in  tliat  they  might  be 
formulated  as  rules. 

But  I  shall  indicate  certain  kinds  of  cases  wherein  departures  from 
the  rule  were  justified :  (1)  Litigations  that  presented  a  fiduciary  or  a 
quasi  fiduciary  relation  between  the  parties,  and  a  fortiori  when  the 
facts  were  peculiarly  within  the  knowledge  of  the  adverse  party.  (2) 
Litigations  that  presented  tlie  relation  of  principal  and  agent,  or  the 
like,  and  the  facts  were  peculiarly  within  the  knowledge  of  the  adverse 
parly,  (3)  Litigations  in  which  a  defense,  unanswered  and  established, 
would  destroy  the  plaintiff's  cause  of  action.  But  in  such  cases  the 
examination  was  limited  properly  to  avoidance,  and  was  not  extended 
to  disclosure. 

Illustrations  may  be  found  in  the  judgments  of  Carter  v.  Good,  57 
Hun,  116,  10  N.  Y.  Supp.  647;  Skinner  v.  Steele,  88  Hun,  307,  34  N. 
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Y.  Supp.  748;  Holmes  v.  Crane,  167  N.  Y.  Supp.  73S;  Griffen  v. 
Davis,  99  App.  Div.  65,  90  N.  Y.  Supp.  491 ;  Kastner  v.  Kastner,  53 
App.  Div.  293,  65  N.  Y.  Supp.  756;  and  in  Whitman  v.  Keiley,  58 
App.  DiY.  92,  68  N.  Y.  Supp.  551 ;  Schweinburg  v.  Altaian,  131  App. 
Div.  795,  116  N.  Y.  Supp.  318:  Berg  v.  Home  Co.,  146  App.  Div.  412, 
131  N.  Y.  Supp.  262,  and  Clark  v.  Wilcklow,  75  Hun,  290,  27  N.  Y. 
Supp.  43. 

[3]  This  classification  is  not  inclusive  of  all  exceptions  possible. 
When  the  judge  to  whom  the  application  is  made,  in  the  exercise  of 
sound  discretion,  decides  to  apply  an  exception,  not  the  rule,  the  ex- 
amination ordered  should  militate  as  little  as  possible  against  the  prin- 
ciple that  underlies  the  rule,  namely,  that  such  examination  is  to  aid 
him  who  has  the  affirmative  to  bear  his  burden,  not  to  inform  him  of 
the  burden  that  rests  upon  his  adversary.  See  Adams  v.  Cavanaugh, 
37  Hun,  237. 

We  think  that  the  case  at  bar  is  without  the  rule,  and  for  that  reason 
that  the  order  must  be  reversed,  but  without  costs  and  the  motion  to 
vacate  order  granted,  without  costs.  All  concur,  except  RICH,  J., 
not  voting. 


(187  App.  Div.  767) 

BOBZEIN  V.  NEW  YORK  CENT.  B.  00. 

(Supreme  Court,  Appellate  Division,  Fourtli  Department.    April  30,  1919.) 

1.  Carbiebs  €=>110 — ^Tbanspobtation  of  Fbuit — DuTT  OF  Cabbies — Icino  of 

Cab. 

Carrier,  accepting  shipment  of  peaches  for  transportatioii  under  con- 
tract to  re-ice  car  to  fuU  capacity  at  certain  point,  assumed  duty  of 
providing-  a  sufficient  supply  of  ice,  was  bound  to  exercise  the  care  and 
diligence  that  the  character  of  the  goods  required,  and  was  liable  for  dam- 
ages for  failure  to  re-Ice  car,  or  for  insufficient  icing. 

2.  CABBJEB8  ©=s>107 — Contract  of  Shipment — Intebstate  Commebce  Act. 

The  Interstate  Commerce  Act  (U.  S.  Comp.  St.  $  8563  et  seq.)  is  to  be 
read  into  an  interstate  commerce  shipment  contract. 

3.  Carriers  ^s»114 — Transportation  of  Fruit — Dutt  of  Carrier. 

Carrier,  during  18-hour  period  given  consignee  in  which  to  remove  con- 
signment of  fruit,  could  not  abandon  the  fruit,  and  was  bound  to  use 
reasonable  diligence  to  protect  it  from  injury. 

4.  Carriers  ®=»114 — Lose — Time  fob  Removal  of  Goods. 

In  absence  of  agreement,  consignee  has  a  reasonable  lime  after  notice 
of  the  arrival  of  goods  in  which  to  remove  them. 

5.  Carriers  ®=>140 — Oabbiagb  op  Goods — Cabbieb's  Duty  Before  Removal 

BT  Consignee. 

In  absence  of  an  agreement,  carrier  holds  goods  as  a  carrier  for  a 
reasonable  period  of  time  after  notice  to  consignee;    its  duty  not  being 
reduced  to  that  of  a  warehouseman  until  expiration  of  such  period. 
ft.  Cabbiebs  ^=»177(4) — Tbanspobtation  op  Fbuit — Re-Icino  of  Cab — Duty 
OF  Final  Carrier. 

Where  initial  carrier,  on  accepting  shipment  of  fruit,  assumed  duty  of 
re-icing  car  to  full  capacity  at  certain  point,  it  was  final  carrier's  duty 
to  re-ice  car  at  point  of  delivery,  where  re-icing  was  necessary  to  prevent 
spoiling  of  fruit  pending  removal  by  consignee  during  the  48-hour  period 
given  it  hy  bill  of  lading. 
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7.  Cabriera  ^=»88 — Fibuit  Shipicent — ^Dklivert — ^Inbpkction  by  Oonsionice's 

Agent. 

Permission  given  consignee's  agent  to  Inspect  shipment  of  fruit  did 
not  constitute  delivery  of  the  car  to  consignee. 

8.  Oakbiebs  4Ss»136 — ^Teanspobtation  of  Fbuit— Failubb  to  Re-Ice  Gab^ 

Action  fob  Damages — Jury  Question. 

In  shipper's  action  for  damage  to  fruit  resulting  from  carrier's  failure 
to  re-ice  car,  evidence  held  to  Justify  submission  of  question  of  carrier's 
negligence  to  Jury. 
> 

Appeal  from  Niagara  County  Court. 

Action  by  Christian  F.  Bobzein,  as  trustee  in  bankruptcy  of  Martin 
J.  Spitzer,  against  the  New  York  Central  Railroad  Company.  From 
a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed, 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE 
ANGEUS,  and  HUBBS,  JJ. 

Locke,  Babcock,  Spratt  &  Hollister,  of  Buffalo  (J.  E.  Kelly,  of 
Buffalo,  of  counsel),  for  appellant. 

Dempsey,  Tuttle,  Rice  &  Fogle,  of  Lockport  (S.  Wallace  Dempsey, 
of  Lockport,  of  counsel),  for  respondent, 

HUBBS,  J.  This  action  was  brought  by  Christian  F.  Bobzein,  as 
trustee  in  bankruptcy  of  Martin  J.  Spitzer,  to  recover  the  value  of  a 
carload  of  peaches.  On  September  6,  1915,  Spitzer  shipped  a  car 
containing  peaches  from  Burt,  N.  Y.,  to  Detroit,  Mich.,  consigned  to 
A.  Jacobs  &  Co.,  to  be  sold  on  commission.  The  shipment  was  made 
over  the  d^efendant's  line  as  initial  carrier  and  over  the  Michigan 
Central  as  final  carrier.  The  car  was  iced  when  it  left  Burt,  and  the 
bill  of  lading  provided  that  it  should  be  re-iced  to  full  capacity  at 
Montrose,  a  station  on  the  Michigan  Central  about  75  miles  from 
Burt.    The  icing  charges  were  advanced  by  the  shipper. 

The  car  arrived  in  Detroit  on  time  on  the  morning  of  September 
8th.  At  that  time  the  peaches  were  in  good  condition.  A.  Jacobs 
&  Co.,  the  consignee,  was  notified  by  mail  of  the  arrival  of  the  car, 
and  its  inspector,  Morgan,  went  into  the  car  and  made  an  inspection 
about  11  a.  m.  on  September  9th.  He  found  that  there  was  very 
little  ice  in  the  bunkers;  that  the  peaches  were  ripe,  but  not  overripe: 
that  they  were  in  good  marketable  condition.  It  appears  that,  if  they 
had  been  sold  at  that  time,  they  would  have  brought  the  market  price. 
The  car  had  been  placed  by  the  railroad  company  on  the  team  track  on 
the  afternoon  of  September  8th,  the  day  it  arrived  in  Detroit. 

The  jury  would  have  been  justified  in  finding  that  at  about  11  a.  m. 
on  September  9th  the  inspector,  Morgan,  ordered  the  Michigan  Cen- 
tral Railroad  Company  to  re-ice  the  car,  stating  that  "it  was  empty 
and  needed  icing  right  away" ;  that  Morgan  next  went  to  the  car  two 
days  later,  and  found  that  the  Michigan  Central  Railroad  Company 
had  failed  to  put  ice  in  it;  that  the  bunkers  were  empty  and  the 
peaches  soft,  overheated,  and  beginning  to  show  decay;  that  he  took 
the  matter  up  with  the  man  in  charge  of  the  icing  for  the  railroad  com- 
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pany,  and  was  informed  that  the  railroad  company  could  not  ice  the 
car.  On  September  13th,  A  Jacobs  &  Co.,  the  consignee,  notified  the 
railroad  company  that  it  refused  the  car,  because  the  peaches  had 
gone  down  as  a  result  of  not  havmg  been  re-iced.  The  peaches 
were  sold  by  the  Michigan  Central  Railroad  Company  on  September 
13th  or  14th  for  $18. 

Although  the  defendant  was  ordered  to  re-ice  the  car  at  Montrose, 
and  it  offered  evidence  that  it  had  done  so,  the  jury  could  have 
found  from  ihe  evidence  in  the  case  that  it  had  failed  to  do  so.  The 
jury  might  also  have  found  from  the  evidence  that,  if  the  car  had 
been  re-iced  as  ordered  at  Montrose,  the  bunkers  would  have  been 
one-half  full  on  the  morning  of  September  9th,  instead  of  being  prac- 
tically empty.  The  jury  might  further  have  found  that,  in  order  to 
hold  the  ripe  peaches  from  the  morning  of  September  9th,  the  car 
should  have  been  re-iced  at  once.  It  was  the  contention  of  the  plain- 
tiff upon  the  trial  that  it  was  negligence  not  to  have  re-iced  the  car 
at  Montrose,  and  not  to  have  re-iced  it  at  Detroit  on  September  9th, 
after  being  directed  to  do  so  by  the  consignee.  Both  of  these  ques- 
tions were  submitted  to  the  jury  over  the  objection  and  exception 
of  the  defendant,  and  the  jury  found  for  the'plaintiff. 

The  appellant  contends  here  that  it  was  error  for  the  trial  court 
to  have  submitted  to  the  jury  the  question  of  whether  or  not  the 
Michigan  Central  Railroad  Company  was  negligent  in  failing  to  re- 
ice  the  car  at  Detroit  on  September  9th,  when  directed  to  do  so  by 
the  consignee  The  appellant  bases  such  contention  upon  the  ground 
that  the  defendant,  the  New  York  Central  Railroad  Company,  the 
initial  carrier,  cannot  be  held  liable  for  the  violation  of  the  agreement 
of  the  Michigan  Central  Railroad  Company  to  re-ice  the  car  as  di- 
rected by  the  consignee  after  the  car  reached  Detroit,  as  there  was 
no  agreement  to  that  effect  embodied  in  the  written  bill  of  lading. 
It  IS  urged  that  a  recovery  has  been  permitted  against  the  defendant 
because  the  final  carrier  has  violated  an  independent  collateral  agree- 
ment, entered  into  with  the  consignee  of  the  car  after  its  arrival  at 
Detroit,  and  it  is  urged  that  this  defendant  cannot  be  held  liable  for 
such  a  breach  of  contract  by  the  Michigan  Central  Railroad  Company. 

There  is  authority  for  the  proposition  that  the  initial  carrier  cannot 
be  held  liable  for  a  breach  of  duty  or  of  contract  arising  as  a  result  of 
negotiations  between  the  final  carrier  and  the  consignee  after  the  ar- 
rival of  the  shipment  at  its  destination.  It  has  been  held  that  the 
initial  carrier  is  not  liable  on  such  a  new  independent  contract,  either 
at  common  law  or  under  the  federal  statutes.  In  Wien  v.  New  York 
Central  &  Hudson  River  R.  R  Co.,  166  App  Div.  766,  152  N.  Y.  Supp. 
154,  it  was  held  that  the  initial  carrier  was  only  liable  on  the  original 
shipment,  and  not  for  the  failure  of  the  final  carrier  to  enter  into  a 
contract  to  reship  the  goods  after  the  consignee  had  refused  to  re- 
ceive them.  In  Parker-Bell  Lumber  Co.  v.  Great  Northern  Railway 
Co.,  69  Wash.  123,  124  Pac.  389,  41  L.  R.  A.  (N.  S.)  1064,  it  was 
held  that  the  initial  carrier  was  not  liable  for  damages  to  goods 
caused  after  the  point  of  destination  had  been  changed  and  the  goods 
re-routed  under  a  new  bill  of  lading  over  the  lines  of  a  new  combi- 
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nation  of  carriers.  It  is  not  necessary  for  us  to  pass  upon  that  prop- 
osition, as  the  agreement  of  the  Michigan  Central  Railroad  Company, 
the  final  carrier,  to  re-ice  the  car  on  September  9th,  was  not  a  new 
independent  agreement  within  the  meaning  of  the  authorities  above 
cited.  It  was  merely  an  agreement  to  carry  out  an  obligation  under 
the  contract  of  shipment. 

[  1  ]  When  the  defendant  accepted  the  peaches  for  shipment,  it  con- 
tracted to  re-ice  the  car  to  capacity  at  Montrose.  This  the  jury  could 
have  found  that  it  did  not  do.  If  it  had  re-iced  the  car  as  directed, 
it  might,  with  some  reason,  urge  that,  having  received  instructions  in 
regard  to  re-icing,  it  would  not  be  liable  if  such  re-icing  was  not  suf- 
ficient to  protect  the  fruit  from  injury.  Having  failed  to  re-ice  at 
Montrose  as  it  was  directed  and  paid  to  do,  it  cannot  be  heard  to 
say  that  it  was  not  liable  to  re-ice  at  all.  When  the  defendant  under- 
took the  transportation  of  the  peaches,  it  assumed  the  duty  of  provid- 
ing a  sufficient  supply  of  ice.  It  was  bound  to  exercise  the  care  and 
diligence  that  the  character  of  the  goods  required,  and  is  liable  for 
the  damages  caused  by  a  failure  to  ice  or  by  insufficient  icing.  10 
Corpus  Juris,  92,  §  101 ;  St.  Louis,  Iron  Mountain  &  Southern  Ry. 
Co.  V  Renfroe  et  al.,  82.  Ark.  143,  100  S.  W.  889,  10  L.  R.  A.  (N. 
S.)  317,  118  Am.  St.  Rep.  58;  Beard  v.  Illinois  Central  R.  R.  Co., 
79  Iowa,  518,  44  N.  W.  800,  7  L.  R.  A.  280,  18  Am.  St  Rep.  381. 

There  is  evidence  in  the  record  from  which  the  jury  migjit  have 
found  that,  if  the  car  had  been  re-iced  at  Montrose,  the  bunkers  would 
have  been  one-half  full  on  the  morning  of  September  9th,  and  one- 
quarter  full  on  the  morning  of  September  11th.  It  is  undisputed  that 
failure  to  re-ice  the  car  on  September  9th  would  result  in  the  spoil- 
ing of  the  peaches  by  September  Uth.  It  seems  clear  to  us  that  the 
duty  of  protecting  the  fruit  from  injury  by  icing  the  car  was  a  duty 
growing  out  of  the  contract  of  shipment,  and  that  the  agreement 
of  the  Michigan  Central  Railroad  Company  to  re-ice  the  car  at  De- 
troit on  September  9th  was  simply  an  agreement  to  carry  out  and 
fulfill  the  duty  resting  upon  the  carrier  under  the  original  contract  of 
shipment. 

[2]  The  shipment  was  one  in  interstate  commerce,  and  the  provi- 
sions of  the  Interstate  Commerce  Act  are  to  be  read  into  the  con- 
tract of  transportation.  Under  the  provisions  of  the  Carmack  Amend- 
ment to  the  Hepburn  Bill,  amending  the  Interstate  Commerce  Act 
(Act  Cong.  Eeb.  4,  1887,  c.  104,  §  20,  24  Stat.  386,  as  amended  by 
Act  Cong.  June  29,  1906,  c.  3591,  §  7,  pars.  11,  12,  34  Stat.  595  [U. 
S.  Comp.  St.  §§  8604a,  8604aa]),  the  initial  carrier  is  liable  for  any 
damage  which  results  from  negligence  or  carelessness  in  transptir- 
tation,  whether  the  damage  happens  upon  its  own  lines  or  upon  those 
of  a  connecting  carrier,  and,  under  section  1  of  the  act  (U.  S.  Comp. 
St.  §  8563),  icing  is  included  under  the  term  "transportation."  Earnest 
V.  D.,  L.  &  W.  R.  R,  Co.,  149  App.  Div.  330,  134  N.  Y.  Supp.  323; 
Wien  V,  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  166  App.  Div.  766,  152  N.  Y, 
Supp.  154;  Adams  Express  Co.  v.  Croninger,  226  U.  S.  491,  33  Sup. 
Ct.  148,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257.  Section  1  of  the  act 
provides : 


Digitized  by 


Google 


Sup.  Ct.)  BOBZEIir  V.  NEW  YORK   CENT.  R,  CO.  4ll 

(176  N.T.B.) 

•'The  tcTin  transportation*  sb^ll  Include  •  ♦  ♦  all  services  in  connec- 
tion with  the  receipt,  delivery,  elevation,  and  transfer  in  transit,  ventilation^ 
refrigeration  or  icing,  storage,  and  handling  of  property  transported."  24 
Stat.  379,  c.  104,  |  1.  as  amended  by  34  Stat,  584,  c.  3591,  f  1,  and  Act  Cong. 
June  lb,  1910.  36  Stat.  544,  545,  c.  309,  {  7  (U.  S.  Comp.  St  |  8503). 

[3]  It  is  urged  by  the  appellant,  however,  that  as  soon  as  the  car 
was  placed  on  the  team  track  and  the  peaches  had  been  inspected  by 
the  consignee's  agent  and  found  ripe,  but  not  overripe,  and  in  good 
condition,  that  the  duty  of  the  carrier  as  such  was  ended,  even  though 
the  car  had  not  been  re-iced  and  the  bunkers  were  empty  at  the  time. 
We  are  unable  to  agree  with  such  contention.  It  was  apparent  that 
if  the  peaches,  which  were  ripe,  were  left  in  the  car  at  that  time  df 
year,  they  would  deteriorate  very  rapidly  if  not  iced,  and  the  evi- 
dence is  undisputed  that  the  peaches  spoiled  in  two  days.  The  rep- 
resentative of  the  Michigan  Central  Railroad  Company  was  told  by 
the  inspector  that  the  car  was  "empty  and  needed  icing  right  away." 
The  consignee  received  notice  of  the  arrival  of  the  car  on  the  morn- 
ing of  September  9th;  it  inspected  the  car  bv  11  a.  m.  that  day  and 
ordered  it  re-iced.  The  Michigan  Central  Cfompany  failed  to  re-ice 
it  as  agreed,  and  when  the  representative  of  the  consignee  went  to 
the  car  on  the  morning  of  September  11th  the  peaches  were  spoiled. 
Under  the  terms  of  the  bill  of  lading  the  consignee  was  entitied  to  48 
hours  after  notice  of  the  arrival  of  the  car  within  which  to  remove 
the  peaches.  During  that  time  the  common  carrier  could  not  abandon 
the  fruit  or  negligently  expose  it  to  injury.  It  was  bound  to  take  care 
of  it  and  use  reasonable  diligence  to  protect  it  from  injury. 

[4]   Independent  of  any  agreement,  in  this  state,  a  consignee  has 
a  reasonable  time  after  notice  of  "the  arrival  of  goods  in  which  to  re- 
move them.    Faulkner  v.  Hart  et  al.,  82  N.  Y.  413,  37  Am.  Rep.  574; 
Wien  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra;    10  Corpus  Juris,  235,.. 
and  cases  cited. 

[B]  During  such  reasonable  time  the  carrier  holds  the  goods  as 
carrier.  Its'duty  is  not  reduced  td  that  of  a  warehouseman  until  after 
the  expiration  of  such  reasonable  time.  Fenner  v.  Buffalo  &  State 
Line  Raliroad  Co.,  44  N.  Y.  505,  4  Am.  Rep.  709;  McKinney  v.  Jewett, 
90  N.  Y.  267,  10  Corpus  Juris,  236,  §  332. 

In  this  case  the  Habihty  of  the  carrier  as  such  was  extended  under 
the  contract  of  shipment  to  48  hours  after  notice  of  the  arrival  of 
the  car.  During  that  time  it  was  liable  as  carrier,  as  it  would  have 
been  liable  as  carrier  for  a  reasonable  time,  after  notice  to  the  con- 
signee of  the  arrival  of  the  car,  if  the  contract  of  shipment  had  not, 
by  express  terms,  fixed  a  definite  time.  Lyons  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  119  N.  Y.  Supp.  703,  affirmed  136  App.  Div.  903,  120  N.  Y. 
Supp.  1132;  Gary  Bros.  &  Gaffke  Co.  v.  Chicago,  M.  &  S.  P.  Ry.  Co., 
49  Mont.  524,  143  Pac.  955 ;  Rustad  v.  Great  Northern  Railway,  122 
Minn.  453,  142  N.  W.  727. 

[i]  It  was  not  error  for  the  trial  court  to  hold  as  a  matter  of  law 
that  there  had  been  no  actual  delivery  of  the  car  to  the  consignee 
prior  to  the  agreement  of  the  Michigan  Central  Railroad  Company  to 
re-ice  it.    The  duty  of  re-icing  the  car  being  a  duty  of  the  common 


Digitized  by 


Google 


412  176  NBW  YORK  SUPPLSMEMT  (Sup.  Ct. 

carrier,  under  the  facts  in  this  case,  the  contract  of  shipment  had 
not  been  fulfilled  at  the  time  the  consignee's  representative  inspected 
the  fruit.  There  was  still  something  for  the  carrier  to  do,  and  it 
retained  possession  of  the  car  as  carrier  pending  the  performance  of 
that  duty.    10  Corpus  Juris,  232,  §  325 ;  Michie  on  Carriers,  §  843. 

[7]  The  inspection  of  the  peaches  by  the  representative  of  the 
consignee  on  September  9th  was  justified,  and  permitting  such  in- 
spection did  not  constitute  a  delivery  of  the  car  to  the  consignee. 
Earnest  v.  D.,  L.  &  W.  R,  R.  Co.,  149  App.  Div.  330,  134  N.  Y.  Supp. 
323. 

[8]  The  questions  of  negligence  arising  through  failure  to  re-ice 
the  car  at  Montrose  and  at  Detroit  were  properly  submitted  to  the 
jury.  We  have  found  no  error  in  the  record  requiring  a  reversal  of 
the  judgment. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


(187  App.  Div.  437) 
PEOPLE  ex  rel.  EOUTTABT.E  TJFE  ASSUR.  SOC.  OF  THE  UNITED 
STATES  V.  PIERCE  et  al.,  Sewage  Com'rs. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.     April  30,  1919.) 

1.  Municipal   Corpobationb   ^s>514(7) — Sbwaob   Impbovkment— Poweb  to 

Initiate  New  Tax. 

In  view  of  Laws  1892,  c.  603,  relative  to  a  sewer  improvement  in  the- 
city  of  Rochester  and  the  town  of  Gates,  also  Laws  1S9S,  c.  315,  and  other 
amendatory  acts,  the  commissioners  of  sewage  for  certain  wards  of 
the  city  and  for  the  town  held  vested  with  power  to  initiate  a  new  tax  ta 
pay  any  deficiency  in  the  amount  raised  to  defray  the  expense  of  th& 
improvement. 

2.  Municipal   Cobporations  ^=s>408(2)— Sewage   Ihpbovement— Discoabge 

OF  Indebtedness — Legislative  Poweb. 

Having  lawfully  initiated  a  sewage  improvement,  and  created  the 
liability  in  conjunction  with  taxation  provisions,  the  Legislature  could 
not  destroy  the  means  of  paying  such  lawfully  incurred  indebtedness, 

8,  Municipal    Cobpobations    ^=3»407(3) — Sewage    Impbovehent — Consecu- 
tive Assessments — Double  Taxation* 

Consecutive  assessments  against  land  to  pay  the  cost  of  a  sewage  im- 
provement in  a  city  and  town,  based  on  the  same  ratio  of  benefits,  held 
not  invalid  or  improper,  as  resulting  in  double  taxation;  the  ascertain- 
ment of  benefits  in  assessments  being  ^lely  to  establish  a  ratio  of  assess- 
ment among  the  landowners. 

4.  Mandamus  <S=3l72 — Compelling  Action  bt  Sewage  Commissionebs — A&- 
SUMPTION  OF  Legal  Action. 

In  proceedings  for  mandamus  to  compel  commissioners  of  sewage  to 
initiate  a  new  tax  to  discharge  an  unpaid  excess  in  the  cost  of  the  im- 
provement, for  which  bonds  have  been  Issued,  the  Appellate  Division 
cannot  assumie  that  the  commissioners  will  include  in  their  new  budget 
any  unlawful  items  of  any  character,  as  taxes  delinquent  because  the 
owners  against  whom  they  were  first  assessed  have  not  paid,  which  would 
result  in  penalizing  such  owners  as  have  paid. 

Appeal  from  Special. Term,  Monroe  County, 

Mandamus  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Equitable  Life  Assurance  Society  of  the  United  States,  against 

^s»For  other  caMs  see  eAine  topic  A  SCBY-NUMBBH  in  all  Key-Numbered  Diseete  A  Io4eze«- 
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Horace  G.  Pierce  and  others,  as  Commissioners  of  Sewage  for  the 
Tenth,  Fifteenth,  and  Twentieth  Wards  in  the  City  of  Rochester  and 
the  Town  of  Gates.  From  an  order  granting  a  peremptory  writ  (104 
Misc.  Rep.  343,  171  N.  Y.  Supp.  772),  defendants  appeal.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN- 
GELIS,  and  HUBBS,  JJ. 

William  F.  Lynn,  of  Rochester,  for  appellants. 

Charles  W.  Pierson,  of  New  York  City,  for  respondent 

LAMBERT,  J.  The  relator  is  the  owner  of  228  assessment  bonds 
issued  by  the  "commissioners  of  sewerage"  for  the  Tenth,  Fifteenth, 
and  Twentieth  wards  of  the  city  of  Rochester  and  the  town  of  Gates, 
all  within  Monroe  county.  These  bonds  were  issued  in  1896  and  ma- 
tured in  1904.  They  were  issued  pursuant  to  the  provisions  of  chapter 
603  of  the  Laws  of  1892,  and  the  various  acts  amendatory  thereof. 

The  original  scheme  of  the  legislation  giving  rise  to  these  bonds  pro- 
vided for  the  designation  of  commissioners,  under  whose  supervision 
the  improvement  in  question  was  had.  The  statute  required  that 
these  commissioners,  at  a  time  in  advance  of  the  completion  of  the 
improvement,  should  estimate  the  expense  of  the  improvement,  ascer- 
tain the  drainage  district  benefited  thereby,  and  levy  and  collect  a  tax 
against  the  land  so  benefited  in  proportion  to  the  benefits  received  by 
each. 

There  have  been  some  nine  different  legislative  enactments  touching 
this  situation.  Many  of  them  are  of  no  significance.  Most  of  them  are 
analyzed  by  Justice  Clark  in  his  opinion  found  at  page  47  of  the  record, 
aind  each  is  specifically  analyzed  in  the  brief  of  the  respondent  relator. 
During  the  course  of  this  legislation,  and  subsequent  to  the  levying 
of  the  tax,  which  it  was  contemplated  would  pay  the  bonds  in  question, 
the  general  plan  of  collection  of  these  taxes  was  twice  varied. 

By  chapter  315  of  the  Laws  of  1898,  it  was  provided  that  the  com- 
missioners should  transfer  all  their  records  and  the  assessment  roll, 
and  all  moneys  in  their  hands,  to  the  treasurer  of  the  city  of  Rochester, 
in  whom  was  vested  the  power  and  right  to  compel  the  collection  of  the 
tax  and  the  distribution  of  the  moneys.  Again,  in  1904,  by  chapter. 
620  of  the  Laws  of  that  year,  provision  was  made  for  the  designation 
by  the  county  judge  of  Monroe  county  of  two  collectors,  who  were 
charged  with  the  collecting  and  enforcing  of  the  assessments  levied 
by  the  commissioners  of  sewerage.  Upon  the  appointment  of  such  col- 
lectors, the  city  treasurer  of  the  city  of  Rochester  was  required  to  de- 
liver to  the  county  treasurer  of  Monroe  county  the  assessment  rolls 
and  other  property  received  by  him  from  the  commissioners.  The  gen- 
eral scheme  provided  for  the  collection  and  enforcement  of  the  taxes 
by  these  collectors  and  with  disbursement  and  adjustment  through 
the  county  treasurer.  By  section  5  of  such  act,  repeal,  was  made  of 
all  acts  and  parts  of  acts  inconsistent  with  this  last  enactment. 

One  assessment  has  been  levied  by  the  commissioners  of  sewerage. 
Substantial  amounts  of  money  have  been  collected  thereon,  and  large 
portions  of  the  indebtedness  created  by  the  improvement  have  been 
paid.     There  is,  however,  a  substantial  deficiency  remaining.     This. 
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proceeding  seeks  by  mandamus  to  compel  the  commissioners  of  sew- 
erage to  again  estimate  the  amount  necessary  for  the  completion  of 
payment  for  the  improvement  and  administration  expenses,  and  to  lay 
and  assess  a  new  tax,  sufficient  in  amount  to  comprehend  such  pay- 
ment. 

The  proceeding  is  resisted  upon  three  distinct  grounds: 

First.  It  is  argued  that  the  various  legislative  enactments  have,  in 
effect,  deprived  the  commissioners  of  sewerage  of  all  their  functions, 
so  that  they  are  now  powerless  to  levy  or  assess  any  tax. 

Second.  It  is  next  argued  that,  even  if  it  can  be  said  that  the  com- 
missioners of  sewerage  still  retain  their  original  powers,  they  cannot 
levy  any  further  tax  for  this  improvement  upon  such  lands  as  have 
heretofore  paid  a  tax.  It  is  said  that  such  an  effort  would  result  in 
double  taxation,  and  would  not  be  consistent  with  the  plain  direction 
of  the  statute  that  this  burden  should  be  borne  by  the  landowners  in 
proportion  to  the  benefits  received. 

Third.  Attention  is  then  called  to  the  fact  that  this  record  discloses 
several  instances  of  nonpayment  of  the  tax  already  laid,  and  that  most 
clearly  delinquent  taxes,  not  collected,  cannot  be  included  in  a  new 
budget,  without  violating  the  statutory  direction  for  assessment  in  pro- 
portion to  benefits. 

Relative  to  the  effect  of  the  statutory  enactments  upon  the  continu- 
ance of  the  powers  of  the  commissioners  relative  to  assessment,  it 
might,  with  some  force,  be  urged  that  chapter  315  of  the  Laws  of  1898, 
by  its  verbiage,  gave  some  color  to  the  appellant's  contention.  Analysis 
of  the  statute  and  examination  of  its  plain  intent  and  purpose,  how- 
ever, discloses  that  such  enactment  has  reference  only  to  collection 
proceedings.  By  it  the  machinery  of  collection,  and  that  only,  is  taken 
from  the  commissioners  and  vested  in  the  city  treasury.  Much  more 
clearly  is  this  general  scheme  presented  by  the  subsequent  enactment 
of  1904,  where  the  power  of  collection  is  again  transferred,  and  this 
time  to  official  collectors  and  the  county  treasurer  of  Monroe  county. 
Further,  the  second  of  these  two  statutes,  by  its  repealing  clause,  de- 
stroys all  the  force  of  appellant's  argument  as  to  the  effect  of  the  en- 
actment of  1898. 

[1]  It  will  be  observed  that  none  of  these  statutes,  amendatory  of 
the  one  initiating  this  drainage  project,  provide  any  means  or  ma- 
chinery for  initiating  a  new  assessment.  Yet  the  probable  necessity 
for  further  assessment  is  clearly  evinced.  The  statute  in  its  original 
form  expressly  recognizes  that  contingency  and  makes  provision  there- 
for. Further,  it  requires  the  estimate  which  forms  the  basis  of  the 
tax  to  be  made  up  at  a  time  in  advance  of  completion  of  the  physical 
work  of  the  project ;  hence,  at  a  time  in  advance  of  accurate  knowledge 
of  the  financial  requirements.  Obviously  this  situation  would  be  more 
than  likely  to  lead  to  necessity  for  further  taxes.  This  statutory  rec- 
ognition of  occasion  and  requirement  for  further  assessment,  coupled 
with  careful  omission  in  the  subsequent  enactments,  of  all  provision  for 
the  making  of  any  such,  leads  to  ^e  necessary  inference  of  legislative 
intent  to  leave  vested  in  the  commissioners  the  power  to  initiate  a  new 
tax. 
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[2]  To  hold  otherwise  would  probably  offend  various  constitutional 
provisions,  for  it  would  destroy  the  power  to  pay  for  this  improvement 
by  taxation.  Having  lawfully  initiated  the  project  and  created  the 
liability  in  conjunction  with  taxation  provisions  looking  to  liquidation 
of  the  resulting  indebtedness,  the  Legislature,  either  by  direct  action  or 
omission  to  act,  could  not  destroy  the  means  of  paying  such  lawfully 
incurred  indebtedness.  People  ^  rel.  Trust  Co.  v.  Treasurer  of  Mon- 
roe County,  191  N.  Y.  15,  83  N.  E.  661.  Every  view  of  these  various 
statutory  enactments  leads  to  the  conclusion  that  there  still  remains 
vested  in  these  commissioners  their  original  power  to  initiate  such  con- 
secutive taxes  as  will,  in  the  aggregate,  liquidate  the  indebtedness  in- 
cidental to  this  improvement. 

[3]  The  second  contention  of  the  appellants,  relative  to  power  to 
levy  .a  second  assessment,  arises  through  apparent  misconception  of 
counsel  of  the  general  scheme  of  taxation.  It  is  argued  upon  tlie 
fallacious  theory  that  the  tax  levied  against  each  parcel  of  land  repre- 
sents the  judgment  of  tlie  commissioners  of  the  extent  of  the  benefit 
received  by  that  land ;  that  is,  that  the  tax  equals  the  benefit.  This  is 
not  true.  In  the  ordinary  assessment  roll,  the  tax  is  laid  upon  the  value 
of  the  property  assessed.  In  projects  like  this,  the  tax  is  not  based  up- 
on values  at  all,  but  is  laid  upon  the  benefits  received.  The  benefits 
may  equal,  exceed,  or  be  less  than  the  tax  itself.  The  ascertainment 
of  the  benefits  is  for  the  sole  purpose  of  establishing  an  equitable  and 
legal  ratio  of  assessment  among  the  landowners.  A  landowner  may 
have  been  benefited  $1,000,  and  be  taxed  thereon  only  10  per  cent,  of 
that  amount,  or  he  may  be  benefited  $100,  and  the  cost  of  the  improve- 
ment may  be  so  large  that  his  tax  will  be  in  excess  of  that  amount. 

Consecutive  taxes  based  upon  the  same  ratio  of  benefits  do  not  re- 
sult in  double  taxation  or  inequity  to  any  one.  The  scheme  of  the  stat- 
ute is  that  the  lands  benefited  shall  bear  the  total  expense  of  the  im- 
provement in  proportion  to  the  benefits.  Such  scheme  is  lawful  in  ev- 
every  particular,  and  it  is  not  violated  by  consecutive  taxes  based  upon 
the  same  ratio  of  benefits,  and  sufficient  only  in  the  aggregate  to  pay  the 
expense  of  the  project.  The  third  question  urged  by  the  appellants  is 
not  present  at  this  time. 

[4]  This  question  relates  to  unpaid  taxes  upon  the  first  assessment. 
It  is  argued  (and  with  some  force)  that  if  certain  taxpayers,  assessed 
upon  the  first  tax,  have  not  paid  and  have  not  l^en  compelled  to  pay, 
manifest  injustice  results  in  including  such  delinquent  taxes  in  a  new 
budget  and  would  result  in  penalizing  thpse  of  the  taxpayers  who  have 
paid  and  who  will  pay  upon  the  comings  assessment.  Such  question  is 
not  before  this  court,  upon  this  record.  It  has  been  determined  by  the 
court  below,  upon  sufficient  evidence,  that  the  original  estimate  was 
for  too  small  a  sum  to  pay  the  cost  of  this  improvement.  This  proceed- 
ing merely  seeks  to  initiate  a  new  tax.  The  writ  merely  directs  the 
convmissioners  to  make  a  new  estimate  of  lawful  items  sufficient  to  pay 
the  deficiency  in  this  case  and  to  lay  a  tax  therefor. 

This  court  cannot  assume  that  these  commissioners  will  include  in 
their  new  budget  any  unlawful  items  of  any  character.  If  they  have 
not  the  right  to  include  unpaid  taxes  arising  upon  the  former  assess- 
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ment,  we  must  assume  that  they  will  not  do  so.  If  they  do  include  un- 
lawful Items,  the  remedy  is  open  to  the  taxpayers  to  correct  such  errors. 
Efforts  of  that  character  and  at  that  time  wiH  present  this  question.  It 
will  not  be  present  until  it  comes  upon  efforts  to  correct  an  assessment 
actually  made.  We  should  not,  therefore,  undertake  to  decide  the  pro- 
priety of  including  unpaid  taxes  arising  upon  the  former  assessment. 
There  is  some  authority  for  so  including  them.  State  ex  rel.  Frazer  v. 
Holt  County  Court,  135  Mo.  533,  37  S.  W.  521.  In  fact,  there  is  some 
room  for  argument  that  in  Hook  v.  American  Bank,  152  App.  Div.  253, 
136  N.  Y.  Supp.  1019,  affirmed  211  N.  Y.  508, 105  N.  E.  1087,  this  court 
indicated  a  conception  of  the  right  to  so  include  such  delinquent  taxes. 

However,  we  should  not  pass  upon  this  question  until  it  is  properly 
before  us.  With  it  determined  upon  sufficient  evidence  that  the  former 
estimate  was  too  small  to  pay  for  this  improvement,  the  writ  is  clearly 
right  and  should  stand. 

The  order  appealed  from  should  be  affirmed,  with  costs.    All  concur. 


(187  App.  Dlv.  838) 

BYRON  V.  LA  MURA  CONTRACTING  CO.,  Inc. 

(Supreme  Court,  AppeUate  Dirision,  Second  Department.    May  23,  1919.) 

Pleading  ^s»338 — Sebvicb  of  Complaint  bt  BfAiL— Coxpkllxno  Accept- 
ance. 

Where  plaintiff's  attorney,  serting  complaint  by  mail,  did  not  prepay 
postage,  as  required  by  Code  Civ.  Proc.  {  797,  subd.  1,  defendant's  attorney 
wns  Justified  In  refusing  to  pay  postage  due;  and  where  no  action  wa^ 
taken  by  plaintiff  to  open  default  until  after  1^  years  after  complaint 
was  returned  to  her  by  Post  Office  Department,  she  is  not  entitled  to 
order  oompelling  acceptance  of  complaint. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  May  Byron  against  the  La  Mura  Contracting  Company. 
From  an  order  granting  plaintiflF's  motion  to  compel  acceptance  by  de- 
fendant's attorneys  of  service  of  a  copy  of  the  complaint,  with  $10 
costs  to  plaintiff,  and  denying  defendant's  counter  motion  to  dismiss 
the  complaint,  or,  if  the  action  be  not  dismissed,  that  plaintiff's  pro- 
ceeding be  stayed  until  a  judgment  for  costs  in  favor  of  defendant  and 
against  plaintiff  in  a  second  action  for  the  same  relief  be  paid,  defend- 
ant appeals.    Reversed. 

See,  also, App.  Div. ,  176  N.  Y.  Supp.  418. 

Argued  before  JENKS,  P.  J,,  and  PUTNAM,  BLACKMAR.  KEL- 
LY, and  JAYCOX,  JJ. 

Mortimer  M.  Menken,  of  New  York  City,  for  appellant. 

James  P.  Kohler,  of  Brooklyn,  for  respondent. 

t 

PER  CURIAM.  The  plaintiff's  attorney,  serving  the  complaint  by 
mail  was  obliged  to  prepay  the  postage,  and  defendant's  attorney  was 
justified  in  his  refusal  to  pay  the  postage  due.  Code  Civ.  Proc.  §  797, 
subd.  1 ;  Appeal  Printing  Co.  v.  Sherman.  99  App.  Div.  533,  91  N.  Y. 
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Supp.  178.  The  postman  refused  to  deliver  the  envelope,  and  the  com- 
plaint never  came  into  the  possession  of  the  defendant's  attorney. 
This  occurred  in  May,  1917;  the  envelope  containing  the  complaint 
was  returned  to  plaintiff's  attorney  by  the  Post  Office  IJepartment  on 
May  21,  1917.  No  action  was  taken  by  plaintiff  to  open  the  default 
or  to  compel  acceptance  of  the  pleading  until  February,  1919,  a  lapse 
of  over  1^2  years,  and  no  explanation  or  excuse  is  given  for  the  delay. 
In  the  meantime  it  appears  that  in  June,  1917,  another  action  was  com- 
menced by  plaintiff  against  defendant  in  this  court  through  another 
attorney  by  service  of  summons  only,  and  this  action  was  dismissed, 
with  costs,  for  failure  to  serve  complaint.  Nor  is  any  explanation 
offered  by  plaintiff  of  this  second  action.  And  in  no  case  was  the 
plaintiff  entitled  to  an  order  compelling  the  acceptance  of  the  com- 
plaint. She  was  in  default,  and  her  application  should  have  been  to 
open  that  default.  In  a  similar  case  in  the  First  Department,  the  court 
said  : 

"If  the  plaintiffs*  practice  was  technically  right,  there  was  no  Irregularity 
in  the  entry  of  the  Judgment,  and  hence  this  motion  should  not  have  been 
granted.  The  defendants  moved  solely  upon  the  ground  of  their  legal  right  to 
have  the  judgment  set  aside  as  Irregular  They  did  not  apply  to  t^e  favor  of 
the  court  to  open  a  d^ault  and  for  leave  to  coma  in  and  defend.  *  *  * 
The  defendants  did  not  take  that  course,  but  made  their  application  based 
upon  a  strict  legal  right.  That  being  .so,  their  proceedings  must  be  judged 
by  the  same  standard,  and  they  failed  to  make  it  appear  that  their  service 
by  mail  was  in  accordance  with  law.  Why  they  should  have  resorted  to  a 
service  by^mail,  when  the  attorneys  for  both  parties  had  offices  in  the  same 
city,  Is  not  explained.  They  did  not  show  that  they  had  Inclosed  the  answer 
in  a  properly  prepaid  wrapper,  and  the  evidence  showed  that  they  did  not. 
Where  the  service  by  mail  is  regular,  the  party  to  whom  the  paper  is  address- 
ed takes  the  risk  of  the  failure-  of  the  mall  (Schenk  v.  MdKie,  4  How.  Pr. 
246);  but  an  attorney  is  not  bound  to  take  a  letter  from  the  post  office 
cbafged  with  postage,  though  he  has  reason  to  believe  it  contains  law  papers, 
and  the  effect  of  his  omission  is  a  default  of  his  adversary.  Anonymous,  19 
Wepd.  87.  Where  a  plea  is  served  by  mail,  the  whole  postage  must  be  paid. 
If  it  appears  that  part  is  paid  aiid  part  is  due,  the  service  Is  bad-  Bross  v. 
Nicholson,  1  How.  Pr.  148,  cited  in  Sherman  v.  Gregory,  42  Id.  484.  There 
was,  therefore,  no  obligation  upon  the  part  of  the  plaintiffs'  attorney  to  pay 
the  postage  due,  and  he  had  a  right  to  refuse  to  receive  the  package  tendered 
by  the  postman  When  strict  compliance  with  the  technicalities  of  the  law  la 
demanded  by  one  party  to  a  litigation,  he  cannot  complain  if  he  is  defeated 
by  the  application  of  the  same  rule."  Kuh  v.  Goldman,  119  App.  Dlv.  148,  104 
N.  Y.  Supp.  256. 

Whatever  may  be  said  as  to  the  technical  character  of  defendant's 
practice,  the  unexplained  laches  of  plaintfff,  coupled  with  the  irregu- 
larity of  her  present  proceeding,  necessitated  a  denial  of  her  motion, 
and  the  granting  of  defendant's  motion  to  dismiss  the  complaint. 

Order  granting  plaintiff's  motion  to  compel  defendant's  attorney  to 
accept  service  of  the  complaint  reversed,  and  motion  denied.  Order 
denying  defendant's  motion  to  dismiss  complaint  reversed,  and  motion 
granted,  and  complaint  dismissed,  with  costs  and  $10  costs  and  dis- 
barsements  of  this  appeaL 
176N.Y.S.— 27 
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BYRON  V.  LA  MURA  CONTRACTING  CO.,  Inc. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  23,  1919.) 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Thomas  F.  Byron  against  the  La  Mura  Contracting  Company, 
Incorporated.  From  an  order  granting  plaintifTa  luotion  to  compel  defend- 
ant's attorney  to  accept  service  of  complaint,  and  from  an  order  denying  de- 
fendant's motion  to  dismiss  the  complaint,  defendant  appeals.    Reversed. 

See,  also,  187  App.  Dlv.  886,  176  N.  Y.  Supp.  416. 

Argued  before  JENKS,  P.  J.,  and  PUTNAM,  BLACKMAIL  KELLY,  and 
JAYCOX,  J  J. 

PER  CURIAM.  Order  granting  plaintiff's  motion  to  compel  defendant's  at- 
torneys to  accept  service  of  complaint  reversed,  and  motion  denied.  Order 
denying  defendant's  motion  to  dismiss  complaint  reversed,  and  motion 
granted,  and  complaint  dismissed,  with  costs  and  $10  costs  and  disburse- 
ments of  this  appeal,  on  authority  of  May  Byron  t.  La  Mura  Contracting  Co., 
Inc.,  187  App.  Div.  836,  176  N.  Y.  Supp.  416,  decided  herewith. 


(106  Misc.  Rep.  628) 

WALSH  V.  EMIGRANT  INDUSTRIAL  SAV.  BANK  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1919 ) 

L  Tbusts  «=5>34(1)— Cbbation — Bank  Deposit  in  Trust. 

A  deposit  by  one  person  of  his  own  money  in  his  own  name  as  trustee 
for  another,  standing  alone,  does  not  establish  an  irrevocat)le  trust  dur- 
ing lifetime  of  depositor,  but  is  a  tentative  trust  merely  revocable  at  will 
until  depositor  dies  or  completes  gift  in  his  lifetime  by  some  unequivocal 
act  or  declaration,  such  as  delivery  of  passbook,  or  notice  to  beneficiary. 

2.  Trusts  ^=:»41 — ^Deposit  in  Trust — Pbbsumption. 

Where  one  deposits  his  own  money  in  his  own  name  in  trust  for  an- 
other and  (lies  before  the  beneficiary,  without  revocation  or  any  decisive 
act. or  declaration  of  disaffirmance,  the  presumption  arises  that  an  abso- 
lute trust  was  created  as  to  balance  on  hand  at  depositor's  death. 

3.  Trusts  ^=»51M4) — ^Deposit  in  Trusti — Revocation  or  Disaffirmance. 

Where  one  deposited  money  in  her  own  name  In  trust  for  another,  and, 
when  calling  in  a  stranger  to  draw  her  will,  exhibited  three  savings  bank 
books  and  stated  that  they  represented  deposits  of  about  a  certain  sum, 
and  bequeathed  her  estate  on  that  basis,  and  shortly  after  declared  to 
another  witness  that  she  did  not  want  beneficiary  to  have  any  of  her 
money,  such  declarations  showed  an  atfirmative  act  of  revocation  or  uis- 
afiirmance  of  trust. 

4.  Evidence  ^s»121(1) — ^Res  GssT.fi — Statements  Accompantino  Execution 

OF  WlLI.. 

Where  one  deposited  her  own  money  in  her  own  name  in  trust  for 
another,  and,  when  calling  in  a  sti*anger  to  draw  her  will,  exhibited  three 
savings  bank  books  and  stated  that  they  represented  deposits  of  about 
a  certain  sum,  and  bequeathed  her  estate  on  that  basis,  and  within  a 
day  or  two  declared  to  anotlier  witness  that  she  did  not  want  beneficiary 
to  have  any  of  her  money,  such  declarations  were  admissible  as  part  of 
the  res  gestse. 
6.  Witnesses  e=>171,  178(1)— Testimony  Favorable  to  KOTATB-^-OoicPvnDfCT 
— Waiver. 

In  action  to  recover  a  savings  bank  deposit  alleged  to  have  been  made 
in  trust  for  plain tifT,  where  depositor's  executor  waived  his  right,  under 
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Code  Civ.  Proc.  {  829,  relating  to  when  a  party,  etc.,  cannot  be  ex- 
amined, and  the  testimony  wns  favorable  to  the  estate,  a  contention  that 
testimony  of  a  witness  who  drew  depositor's  will  should  have  been  ex- 
cluded was  without  merit. 

0.  Tar 8TB  ^=»59(4) — ^Deposit  iw  Trust  fob  Anotheb — Revocatiow  bx  Wili*. 
Where  decedent  had  deposited  money  in  her  own  name  as  trustee  for 
another,  and  had  not  revoked  the  trust  in  her  lifetime,  she  could  do  so 
by  wilL 

Action  by  Rose  Walsh  against  the  Emigrant  Industrial  Savings 
Bank  and  Patrick  Coll,  as  executor  of  Bndget  Coll,  deceased,  to  re- 
cover a  savings  bank  deposit.  Judgment  directed  in  favor  of  the  ex- 
ecutor. 

Joseph  H.  Hayes,  of  New  York  City,  for  plaintiff. 
R.  &  E.  J.  O'Gorman,  of  New  York  City,  for  defendant  Emigrant 
Industrial  Sav.  Bank. 
Harold  C.  Knoeppel,  of  New  York  City,  for  defendant  Coll. 

DELEHANTY,  J.'  [1,  2]  The  law  is  well  settled  to  the  effect  that 
a  deposit  by  one  person  of  his  own  money,  in  his  own  name  as  trustee 
for  another,  standing  alone,  does  not  establish  an  irrevocable  trust 
during  the  lifetime  of  the  depositor.  It  is  a  tentative  trust  merely, 
revocable  at  will,  until  the  depositor  dies  or  completes  the  gift  in  his 
lifetime  by  some  unequivocal  act  or  declaration,  such  as  delivery  of 
the  passbook  or  notice  to  the  beneficiary.  In  case  the  depositor  dies 
before  the  beneficiary  without  revocation,  or  some  decisive  act  or  dec- 
laration of  disaffirmance,  the  presumption  arises  that  an  absolute  trust 
was  created  as  to  the  balance  on  hand  at  the  death  of  the  depositor. 

[3,  4]  In  this  case  there  was  no  notice  to  the  beneficiary  that  a  trust 
was  created  tn  her.  favor,  nor  was  the  alleged  gift  completed  by  the 
delivery  of  the  passbook  or  by  any  other  unequivocal  act  or  declara- 
tion of  the  decedent  during  her  lifetime.  I  am  compelled  to  believe, 
on  the  contrary,  that  there  was  a  positive  disafiirraance  of  the  trust  in 
behalf  of  the  plaintiff.  The  donor  some  time  before  her  death  called 
in  the  witness  Roach,  a  stranger,  to  draw  her  will.  At  the  time  she 
held  three  savings  bank  books  in  her  hand  and  said  that  they  represent- 
ed deposits  of  a  little  over  $5,000,  and  then  proceeded  to  bequeath  her 
estate  upon  that  basis.  The  witness  Sarah  Coll  testified  that  within 
a  day  or  so  after  the  drawing  of  the  will  she  visited  the  decedent,  who 
declared  that  she  did  not  want  the  plaintiff  to  have  any  of  her  money. 

It  is  pointed  out  that  the  testimony  of  these  two  witnesses  is  not  to 
be  taken  into  consideration,  for  the  reason  that  the  statements  were 
not  made  contemporaneously  with  the  act  of  njaking  the  deposit 
Matter  of  Beaman  (Sur.)  163  N.  Y  Supp.  800;  Tierhey  v.  Fitzpatrick, 
195  N.  Y.  433,  88  N.  E.  750.  If  the  evidence  in  question  were  intro- 
duced for  the  purpose  of  establishing  the  character  of  the  deposit  as 
a  trust,  the  plaintiff's  argument  would  have  to  be  sustained,  on  the 
dieory  .that  the  testimony  related  to  a  past  event.  That,  however, 
was  not  the  purpose  of  bringing  such  proof  into  the  case.  It  was  done 
to  establish  an  affirmative  act  of  revocation  or  disafiirmance,  and,  as 
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the  conversations  referred  to  were  had  with  the  decedent  just  prior 
to  the  execution  of  the  will  and  immediately  thereafter,  I  am  con- 
strained to  hold  that  they  formed  a  part  of  the  res  gestae  and  are  there- 
fore admissible  in  evidence. 

[5]  The  plaintiff's  further  contention  that  Mrs.  Coil's  testimony 
should  be  excluded  under  section  829  of  the  Code  of  Civil  Procedure  is 
unsound.  The  executor  herein  has  exercised  his  right  to  waive  such 
provision  of  the  Code,  and,  furthermore,  the  testimony  of  the  witness 
is  not  directed  against  the  decedent's  estate,  but  in  favor  of  it. 

[8]  The  court's  attention  is  further  directed  to  the  proposition  that, 
unless  the  decedent  actually  revoked  the  trust  in  her  lifetime,  it  could 
not  be  done  by  will,  as  a  will  speaks  only  from  the  time  of  death,  when 
the  trust  by  operation  of  law  has  become  irrevocable.  It  seems  to  me 
that  this  contention  is  without  merit.  In  Matter  of  Totten,  179  N.  Y. 
112,  124,  71  N.  E.  748,  752  (70  U  R.  A.  711,  1  Ann.  Cas.  900),  the 
Court  of  Appeals  said : 

"When  a  deposit  is  made  in  tri:st,  and  the  depositor  dies  intestate  leaving  it 
undisturbed,  in  the  absence  of  other  evidence,  the  presumption  f'-  -is  to  arise 
that  a  trust  was  intended  in  order  to  avoid  the  trouble  of  maki..^  a  wilL" 

Here  the  decedent  went  to  the  trouble  and  expense  of  making  a  will, 
and  in  order  to  carry  out  the  provisions  thereof  it  is  essential  to  include 
in  tlie  assets  of  the  estate  the  $3,000  in  the  disputed  bank  account.  On 
the  facts  and  circumstances  presented,  I  am  constrained  to  hold  that 
the  decedent  by  her  acts  deprived  the  plaintiff  of  any  interest  in  the 
account  herein,  and  that  judgment  must  be  directed  in  favor  of  the 
executor. 

Judgment  accordingly. 


(107  Misc.  Rep.  2W) 

CORSALL  v.  STATE. 

(Court  of  Claims  of  New  York.     May  26y  1^9.) 

1.  BviDBNCB  <^=»6 — ^Judicial  Notice— Garden  Chops. 

In  New  York,  garden  crops  are  not  growing  after  the  middle  o<  No- 
vember. 

2.  Canals  ^=s>18 — ^Damages  tbom  Seepage. 

In  a  proceeding  against  the  state  to  recover -damages  cau$ed  by  seep- 
age of  waters  from  a  canal,  evidence  held  not  to  show  that  any  dam* 
ages  were  sustained  within  six  months  prior  to  date  of  filing  of  notice  of 
IntenticMi  to  file  claim  therefor. 

Claim  by  Toney  Corsall  against  the  State  of  New  York.  Claim 
dismissed. 

Fred  A.  Bratt,  of  Ft.  Edward,  for  claimant. 
Edward  M.  Brown,  Deputy  Atty.  Gen.,  for  the  State. 

SMITH,  J.  This  claim  is  for  damages  resulting  during  the  years 
1916  and  1917  from  the  leakage  of  water  from  tiie  ChamplaiQ  Canal 
into  and  upon  claimant's  adjacent  property. 

It  is  claimed  that  garden  land  became  so  saturated  with  water  dur- 
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ing  the  period  of  leakage  each  year  that  it  would  ndt  grow  gardten 
crops.  It  is  also  claimed  that  during  the  same  period  water  from  the 
canal  seeped  therefrom  to  and  into  claimant's  cellar.  That  water 
leaked  from  the  canal  into  and  tipon  the  premises  of  claimant  and 
into  claimant's  cellar,  and  saturated  his  garden  during  some  part  of 
the  years  1916  and  1917  is  established  by  the  evidence.  Notice  of 
intention  to  file  a  claim  for  damages  on  account  of  the  1916  leakage 
was  filed  May  25,  1917,  and  .a  similar  notice  with  respect  to  the  1917 
leakage  was  filed  J^ne  10,  1918. 

[1]  Whatever  damage  resulted  from  the  loss  of  the  rental  vahte  of 
the  garden  land  for  the  season  of  1916  was  sustained  before  Novem- 
ber 25,  1916,  and  the  similar  damage  for  the  year  1917  was  sustained 
before  December  10,  1917,  because  in  this  climate  garden  crops  are 
not  growing  after  the  middle  of  November.  Therefore  the  damage  on 
account  of  the  garden  land  in  neither  year  occurred  within  six  months 
prior  to  the  date  of  filing  of  notice  of  intention  to  file  claims  therefor. 

Nor  is  there  any  evidence  th^t  any  water  from  the  canal  found  its 
way  into  or  remained  in  the  cellar  of  claimant  in  1916  after  November 
25th,  or  in  1917  after  December  10th.  Claimant  testified  that  the  wa- 
ter ran  into  his  cellar  "when  the  water  rises  in  the  canal;  yes,  at 
times  the  water  rises  in  the  canal  and  at  times  it  don't,"  and  "Well, 
that  generally  comes  in  about  July."  He  was  asked,  "And  then  does 
it  go  down  again?"  to  which  he  answered: 

"That  win  go  do^en,  but  not  every  time  thafe  comes  In  there ;  but  every  time 
the  water  rises,  and  some  months,  every  two  or  three  months,  you  wouldn't  get 
any  In  at  aU,  but  all  at  once  the  water  comes  and  drains  right  in  there  a  big — 
get  the  whole  of  it  Sometimes  there  is  a  Uttle  spot  about  as  big  as  that 
right  in  the  cellar,  a  spot.  I  had  it  concreted  aU  on  the  side,  and  threw  a 
bag  of  cement  right  down  there,  and  that  got  har^!^  and  I  had  to  take  all 
my  potatoes  out  right  u|»  stairs.  The  water  coiae  shoot  down  in  there,  the 
water  got— the  canal  raised  right  up." 

It  thus  appears  that  this  condition  of  water  in  the  cellar  was  an 
intermittent  one,  which  happened  on  occasions  only,  and  there  is  no 
evidence  that  any  of  such  occasions  were  within  the  period  of  six 
months  preceding  the  filing  of  the  notices  of  intention. 

[2]  At  the  close  of  the  claimant's  case  and  again  at  the  close  of  the 
whole  case  the  state  moved  for  a  dismissal  of  the  claim,  upon  the 
ground  the  claimant  had  not  made  out  a  case.  As  no  damages  have 
been  proven  to  have  been  sustained  within  six  months  prior  to  the 
dates  of  filing  the  notices  of  intention,  the  motion  should  be  and  is 
granted. 

ACKERSON,  P.  J.,  and  PARIS,  J.,  concur. 


Digitized  by 


Google 


422  176  NBW  TOftK  StJPPLSMBNT  (Mun.  Ct. 
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CONNKCTICUT  BLOWEB  CO.,  Inc.,  t.  JOHN  THATCHER  &  SON. 

(Mnnldpal  Court  of  City  of  New  York>  Borough  of  Brooklyn,  First  District 

March,  1919.) 

Courts  «=»189(15) — ^Municipal  Coubt  of  Cut  of  New  Yobk^-Judgheitt  bt 
Confession — Vacation. 

A  judgment  entered  by  clerk  of  the  Municipal  Court  of  the  City  of 
New  York,  presumably  In  conformity  with  Code  Civ.  Proc.  {{  1273-1278, 
on  a  so-called  confession  of  judgment  filed  by  defendant,  who  had  neither 
entered  an  appearance  nor  filed  an  answer,  was  irregular,  where  formali- 
ties of  notice  to  plaintiff  or  of  securing  his  consent  had  not  been  observed, 
and  in  view  of  Municipal  Court  Code,  S  6,  subd.  3,  and  rule  33  of  the 
Municipal  Court,  will  be  vacated,  and  plaintifiTs  motion  for  leave  to  dis- 
continue granted. 

Action  by  the  Connecticut  Blower  Company,  Incorporated,  against 
John  Thatcher  &  Son,  a  corporation.  On  motion  by  plaintiff  to  set 
aside  a  judgment  entered  by  the  clerk  upon  a  statement  of  confession 
filed  by  defendant  without  notice  to  or  consent  of  plaintiff,  and  for 
leave  to  discontinue.    Motion  granted. 

Young  &  Hughes,  of  New  York  City,  for  plaintiff. 
Hirsh,  Newman  &  Reass,  of  Brooklyn,  for  defendant 

BOGENSHUTZ,  J.  The  plaintiff  moves  to  set  aside  a  judgment 
entered  by  the  clerk  of  this  court  in  plaintiff's  favor  without  his  con- 
sent upon  a  statement  of  confession  filed  by  the  defendant  after  the 
action  Had  been  commenced  by  the  service  of  the  summons  and  com- 
plaint. 

It  appears  that  the  process  of  the  court  was  served  on  the  defendant 
on  January  17,  1919.  The  defendant,  without  the  formality  of  a  notice 
of  appearance  or  answer,  on  February  1,  1919,  filed  what  is  termed 
a  confession  of  judgment,  presumably  in  conformity  with  sections 
1273-1278,  Code  Civil  Procedure.  The  only  consent  indorsed  upon  it 
is  that  of  the  attorneys  for  the  defendant.  The  clerk,  apparently  with- 
out the  observance  of  any  other  formalities  as  to  the  giving  of  notice 
to  the  plaintiff  or  securing  his  consent,  entered  a  judgment,  and  on 
the  same  day  the  defendant  paid  the  amount  of  the  judgment  into 
court.  The  plaintiff  claims  that  this  judgment  is  irregular,  and  should 
be  set  aside,  and,  for  other  reasons,  that  he  be  granted  an  order  of  dis- 
continuance. 

The  practice  in  this  court  as  to  the  method  of  confessing  judgment 
and  of  the  practice  and  procedure  of  entering  it  must  conform  to  that 
existing  in  like  cases  in  the  Supreme  Court.  Municipal  Court  Code 
(Laws  1915,  c.  279)  §  15;  Code  Civ.  Proc.  §§  1273-1278.  A  judgment 
may  be  taken  after  the  determination  of  rights  of  the  parties  in  an  ac- 
tion through  the  medium  of  the  court's  process.  Code  Civ.  Proc.  c. 
11,  tit.  1.  In  such  cases  a  judgment  may  be  taken  after  a  trial  (sec- 
tions 1200-1203),  or  by  default  (Code  Civ.  Proc.  §  1212),  or  after  an 
offer  and  acceptance  (Code  Civ.  Proc.  §  738).  The  only  other  method 
by  which  a  judgment  may  be  entered  is  where  it  is  taken  without  ac- 
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tion  (without  process).  Code  Civ.  Proc.  c.  11,  tit.  2,  §§  1273-1278; 
Teel  Y.  Yost,  128  N.  Y.  387,  390,  28  N.  E.  353,  13  L.  R.  A.  796. 

Concededly,  an  action  had  been  commenced  When  the  defendant 
filed  this  so-called  confession.  I  can  find  no  authority  under  which  the 
defendant  can  assert  a  right  to  compel  the  plaintiff  to  accept  and  be 
bqund  by  this  judgment,  in  view  of  the  fact  that  there  is  no  accept- 
ance on  the  part  of  the  plaintiff  or  ratification  by  way  of  some  affirm- 
ative action  thereon.  See  Municipal  Court  Code,  §  6,  subd.  3 ;  Fields 
V.  Bland,  81  N.  Y.  239;  Trier  v.  Herman,  115  N.  Y.  163,  21  N.  E. 
1034;  Rowe  v.  Peckham,  30  App.  Div.  173,  51  N.  Y.  Supp.  889;  Hag- 
gerty  v.  Juday,  58  Ind.  154. 

While  the  defendant  mi^ht  have  availed  himself  of  the  medium  and 
advantage  of  an  offer  of  judgment,  or  resorted  to  a  tender  and  pay- 
ment into  court,  he  was  in  no  position  to  demand  an  entry  of  a  judgment 
by  the  clerk  without  some  notice  to  the  plaintiff  in  order  that  he  might 
object  to  any  irregularity  or  insufficiency,  or  the  possibility  of  infring- 
ing upon  the  rights  of  other  creditors.  See  Rules  of  Municipal  Court, 
rule  33. 

Motion  to  vacate  and  set  aside  the  judgment  is  granted^  and  plain- 
tiff is  granted  leave  to  discontinue. 

Motion  granted. 


(106  Misc.  Bep.  620) 

SEVER  V.  ZTJCCA. 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manbattan,  Ninth 
District.     March,  1919.) 

1.  CoxTRTB  ^s»189(4)— Municipal  Coubt  Oobb — SUBSTmrnED  SsBViCfB*— Btsi- 

DENCB. 

Under  Mnnlcipal  Court  Code,  §  23,  providing  that  an  order  for  service 
of  summons  upon  a  defendant  residing  within  the  dty  of  New  York  may 
be  made  by  the  court,  etc.,  an  order  for  substituted  service  can  be  made# 
only  where  the  defendant  is  a  resident  of  the  city  of  New  York. 

2.  CouBTs  «=»189(4)— MtJNiciPAi.  Coubt  Code — Substituted  Sebvjce — Resi- 

dence. 

Where  affidavits  upon  which  an  order  under  Municipal  Court  Code,  f  23, 
for  substituted  service  upon  defendant  was  granted,  though  tending  to 
show  that  he  had  an  office  in  city  of  New  York,  failed  to  show  that  he 
was  a  resident  of  that  city,  the  court  acquired  no  Jurisdiction,  in  view  of 
section  17,  subd.  1,  and  a  motion  for  direction  of  Judgment  against  him 
will  be  denied  and  the  order  for  substituted  service  vacated. 

Action  by  Alfredo  Sever  against  Emilio  Zucca.  Motion  by  plaintiff 
for  a  direction  to  the  clerk  to  enter  judgment  denied,  and  previous  or- 
der for  substituted  service  of  summons  upon  defendant  vacated. 

David  G.  Godwin,  of  New  York  City,  for  plaintiff. 

LAUER,  J.  [1]  The  plaintiff  has  given  proof  before  me  of  the 
cause  of  action  stated  in  the  complaint,  and  asks  for  a  direction  to  the 
.clerk  to  enter  judgment.  It  appears  tiiat  there  has  been  no  personal 
service  of  the  summons  upon  the  defendant,  but  that  an  order  was 
made  for  substituted  service  under  section  23  of  the  Municipal  Court 

^s»Por  other  casM  bm  aame  topic  A  KST-NUMBBR  In  all  Key-Numbered  Digeeta  A  Indexee 


Digitized  by 


Google 


424  176  NEW  YORK  SUPPLEMENT  (Mun,  Ct. 

Code  (Laws  1915,  c,  279).  The  papers  upon  which  that  order  was 
made  fail  to  show  that  the  defendant  is  a  resident  of  the  city  of  New 
York.  The  papers  tend  to  show  that  the  defendant  has  an  office  in  the 
city  of  New  York,  where  he  transacts  business,  and  it  is  argued  by  the 
plaintiff  from  this  fact  that  he  has  an  office  within  the  city  for  the  regu- 
lar transaction  of  business,  and  on  this  it  is  contended  that  tlie  order 
for  substituted  service  of  the  summons  may  be  based. 

I  do  not  ajg^ree  with  this  contention.  Under  the  present  Municipal 
Court  Code  it  seems  to  me  that  an  order  for  substituted  $ervice  of  9. 
summons  cannot  be  made,  except  where  it  appears  that  the  defendant 
is  a  resident  of  the  city  of  New  York.  By  section  23  it  is  provided 
that: 

'*An  order  for  the  service  of  a  summons  upon  a  defendant  residing  within 
the  city  of  New  York  may  be  made  by  the  court,"  etc. 

Unless,  therefore,  there  is  contained  in  the  Municipal  Court  Code 
some  other  provision  which  makes  a  place  for  the  regular  transaction 
of  business  the  equivalent  of  residence,  it  must  follow  that  jurisdiction 
of  the  defendant  has  not  been  acquired. 

Plaintiff  relies  as  an  authority  upon  the  case  of  Tricoli  v.  McKenzie, 
decided  by  the  Appellate  Term  of  the  Supreme  Court  in  May,  1910,  re- 
ported in  123  N.  Y.  Supp.  211.  This  case,  however,  was  decided  under 
the  Municipal  Court  Act  (Laws  1902,  c.  580).  In  my  opinion  that  de- 
cision, because  of  a  change  in  the  language  of  the  statute  effected  by 
the  Municipal  Court  Code,  is  not  now  an  authority. 

Under  Municipal  Court  Act,  §  25,  subd.  3,  it  was  provided  that: 

"No  person  who  shall  have  a  place  in  said  city  for  the  regular  transaction 
of  business  shall  be  deemed  a  nonreeident  under  the  provisions  of  tlUs  act.'* 

The  case  referred  to  is  authority  for  the  proposition  that  the  Ian-  , 
guage  of  the  section  just  quoted  should  be  read  in  connection  with  sec- 
•tion  32  of  the  Municipal  Court  Act,  which  authorized  an  order  for 
substituted  service  "upon  a  defendant  residing  in  the  city."  Sub- 
division 3  of  section  25  is  now  incorporated  in  subdivision  1  of  section 
17  of  the  Municipal  Court  Code.  The  language  of  the  present  stat- 
ute, however,  is  vitally  different.  The  language  of  the  present  sec- 
tion is : 

''The  district  in  which  is  situated  the  place  for  the  regular  transaction  of 
business  of  an  individual  who  does  not  reside  In  the  city  of  New  York 
♦  ♦  •  shall  be  deemed  the  place  of  residence  under  the  provisions  of  this 
section.*' 

This  section  (17)  relates  to  the  subject  6i  venue  and  contains  pro- 
visions respecting  the  proper  district  in  which  an  action  may  be 
brought. 

[2]  The  distinction  is  this:  Under  the  former  statute  a  person  who 
had  a  place  in  the  city  of  New  York  for  the  regular  transaction  of  busi- 
ness was  deemed  a  resident  of  tlie  city  of  New  York  for  all  puiposes 
under  the  "act."  The  present  Municipal  Court  Code,  however,  ap-. 
pears  to  be  much  more  restrictive  in  this  respect,  and  a  nonresident 
wiio  has  a  place  of  business  in  the  city  of  New  York  for  the  r^ular 
transaction  of  business  is  only  deemed  a  resident  of  the  city  of  New 
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York  for  the  purpose  of  the  "section/'  and  that  is  of  determining  the 
proper  district  in  which  an  action  may  be  maintained. 

It  follows,  therefore^  that  no  jurisdiction  of  the  defendant  has  been 
acquired  by  the  order  which  was  made  herein  for  the  substituted  serv- 
ice of  the  summons  upon  the  defendant,  because  the  jurisdictional 
facts  are  not  made  to  appear  by  the  moving  affidavits.  The  motion  for 
direction  of  judgment  is  therefore  denied,  and  the  order  heretofore 
made  for  the  substituted  service  of  the  summons  upon  the  defendant  is 
hereby  vacated, 

I  have  gone  into  tfie  subject  somewhat  at  length,  because  plaintiff's 
attorney  has  requested  that  I  do  so,  explaining  that  there  is  consider- 
able doubt  on  this  subject  in  the  minds  of  many  members  of  the  bar. 

Ordered  accordingly. 


(107  Misc.  Rep.  31C) 

Iti  re  CALDWEtiL'S  ESTATfl. 

(Surrogate's  Court,  New  York  (bounty.    May  16,  191^.)  ^ 

Business. 

The  business  of  a  physician  who  specialized  in  X-Hay  pictures  as  an  aid 
to  physicians,  and  who  had  a  high  reputation  In  his  specialised  field,  and 
had  made  many  improvements  and  inrentions  In  the  art,  had  no  '*good 
lelll,"  tranaferabde  after  death,  and  subject  to  transfer  ta^,  since  any 
good  will  was  personal  to  the  physician,  and  not  to  the  place  of  businesfi, 
etc. 

[Ed.  Note. — For  other  definitions,  see  Words  end  Phrases,  First  and 
Second  Series,  Good  Will.] 

In  the  matter  of  the  appraisal  of  the  estate  of  Eugene  Wilson  Cald- 
well for  transfer  tax  purposes.  Appraiser's  report  remitted  for  cor- 
rection. 

John  B.  Pine,  of  New  York  City,  for  executors. 
Lafayette  B.  Glelson,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller.. 

FOWLER,  S.  The  decedent  bequeathed  the  good  will  of  his 
business,  together  with  the  apparatus  used  in  connection  therewith, 
to  his  two  assistants,  and  the  transfer  tax  appraiser  valued  the  good 
will  at  $38,874.12.  The  executors  contend  that  the  business  had  no 
good  will  which  survived  the  decedent,  and  have  appealed  from 
the  order  entered  on  the  appraiser's  report. 

The  decedent  was  a  medical  doctor,  but  he  specialized  in  Roentgen- 
ology, or  the  taking  of  X-ray  pictures  as  an  aid  to  physicians  in  de- 
termining the  nature  and  extent  of  the  disease  from  which  their  pa- 
tients suffered.  He  was  one  of  the  pioneers  in  the  use  of  X-ray  ap- 
paratus in  the  diagnosis  of  diseases,  and  invented  and  perfected  many 
improvements  on  the  mechanical  appliances  and  chemical  processes 
by  which  such  pictures  are  taken.  He  acquired  great  proficiency  in 
the  art  of  takii^  X-ray  pictures;  he  lectured  on  the  subject  before 
many  medical  societies  and  scientific  bodies,  and  became  known  to 
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the  medical  profession  of  this  city  and  the  adjacent  country  as  an  ex- 
pert of  great  knowledge  and  skill.  He  appealed  for  the  patronage 
of  the  medical  profession,  and  not  for  that  of  the  public  generally. 
Doctors  sent  their  patients  to  him  for  the  purpose  of  having  X-ray 
pictures  taken  of  that  part  of  their  anatomy  suspected  of  being  the 
seat  of  disease.  There  is  no  evidence  that  any  persons  consulted  him, 
or  had  X-ray  pictures  taken,  except  those  recommended  by  physi- 
cians. 

He  had  two  assistants,  but  no  partner.  One  of  these  assistants  was 
Dr.  Imboden,  a  medical  doctor.  The  other  was  not  a  physician,  but 
he  had  acquired  considerable  ^11  in  connection  with  the  taking  of 
X-ray  pictures.  Dr.  Imboden  leased  the  office  that  had  been  used 
and  occupied  by  the  decedent,  but  he  removed  the  decedent's  name 
from  the  door  and  substituted  his  own  name. 

The  question  whether  the  good  will  of  the  practice  and  business  of 
a  man  who  has  attained  eminence  in  his  profession  has,  upon  his  death, 
a  value  that  is  capable  of  ascertainment  or  computation,  does  not 
seem  to  have  been  decided  in  the  reported  cases.  Lord  Eldon's  defini- 
tion of  good  will  (which  has  been  so  extensively  quoted)  docs  hot  seem 
to  have  much  application  to  a  business  which  is  entirely  personal  and 
the  result  of  a  reputation  derived  from  the  possession  of  superior 
knowledge.  Judge  Story's  comprehensive  definition  in  his  work  on 
Partnership  (section  99)  might  be  considered  to  include  as  an  ele- 
ment of  good  will  any  advantage  accruing  to  the  new  occupier  of 
premises  that  had  been  used  by  a  deceased  man  of  considerable  rep- 
utation. Judge  Vann's  definition  (People  ex  rel.  Johnson  v.  Roberts, 
159  N.  Y.  83,  53  N.  E.  685,  45  h.  R.  A.  126)  would  seem  to  require 
the  combination  of  two  elements — "continuing  an  established  business 
in  its  old  place  and  continuing  it  under  the  old  style  or  name."  The 
second  element  is  lacking  in  the  matter  under  consideration,  for  the 
business  was  conducted  under  a  new  name. 

The  extensive  and  lucrative  business  transactal  by  the  decedent 
was  the  result  of  his  reputation  for  great  skill  in  taking  X-ray  pic- 
tures, and  as  this  skill  and  knowledge  died  with  him  it  could  not  con- 
stitute an  element  of  good  will  that  would  survive  him.  The  death 
of  a  man  who  had  attained  such  prominence  and  reputation  as  a  Roent- 
genologist must  have  received  such  publicity  as  would  bring  it  to  the 
attention  of  practically  all  the  members  of  the  medical  profession  who 
knew  him  by  reputation  or  who  would  ordinarily  have  sent  patients 
to  him.  Therefore,  after  his  death  those  doctors  would  not  send  any 
more  patients  to  the  office  theretofore  conducted  by  him ;  and  if  the 
office  passed  into  the  possession  of  another  doctor  or  Roentgenologist,  it 
could  scarcely  be  said  that  its  former  occupancy  by  the  decedent  made 
it  more  valuable  to  his  successor.  He  was  succeeded  in  the  office  by 
Dr.  Imboden,  but  the  business  was  conducted  under  the  name  of  Dr. 
Imboden,  and  the  name  of  the  decedent  was  not  used  in  connection 
with  it. 

The  skill  and  knowledge  which  Dr.  Imboden  acquired  during  the 
y^ars  of  his  association  with  the  decedent,  and  which  induced  physi- 
cians to  send  their  patients  to  him,  were  entirely  personal  to  him,  and 
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were  not  transferred  to  him  by  the  decedent  as  part  of  the  good  will  of 
the  business.  The  reputation  which  thp  decedent  had  acquired  was 
persona]  to  him,  and  it  was  not  due  to  the  place  where  he  maintained 
his  office  or  to  any  trade-mark  or  trade-name..  It  has  been  held  that 
a  doctor  may  sell  the  good  will  of  his  business  and  that  the  courts  will 
recognize  the  right  of  the  purchaser  to  such  good  will.  Hoyt  v.  Holly, 
39  Conn.  326,  12  Am.  Rep.  390;  EHright  v.  Hamilton,  113  Mass.  175; 
Townsend  v.  Hurst,  37  Miss.  679 ;  Davies  v.  Mason,  S  Term  Reports, 
118;  ilallon  v.  May,  11  M.  &  W.,  652.  But  there  seems  to  be  a  dis- 
tinction between  the  business  sold  by  a  doctor  during  his  lifetime  and 
the  value  of  that  business  after  his  death.  If  sold  during  his  lifetime, 
he  could  introduce  the  purchaser  to  his  patients  and  friends  as  a  pru- 
dent and  reliable  physician,  and  such  introduction  would  immediately 
give  the  purchaser  a  reputation  and  sending  which  otherwise  might 
require  years  to  establish.  It  seems  to  me  that  such  introduction  and 
recommendation  to  patients  constitute  the  real  consideration  for  the 
money  paid  to  a  retiring  professional  man  by  one  who  wishes  to  suc- 
ceed him.  But  after  a  man  who  has  acquired  a  reputation  for  great 
skill  or  knowledge  is  dead,  persons  who  would  go  to  his  office  for  the 
purpose  of  consulting  him  and  availing  themselves  of  his  superior 
skill  would  not  go  there  merely  because  the  office  was  still  open  and 
occupied  by  another  person,  who  had  no  reputation  for  superior  knowl- 
edge or  skill. 

The  name  of  a  physician  who  is  prominent  in  his  profession  is 
known  to  the  public  generally,  although  few  of  them  may  know  where 
he  maintains  his  office.  If  any  person  should  require  his  services,  they 
would  have  no  difficulty  in  obtaining  his  office  addre^  from  the  di- 
rectories. It  is  not,  therefore,  where  he  practices  that  is  important — 
it  is  the  reputation  which  he  has  attained.  But  that  reputation  is 
necessarily  personal  to  him ;  it  is  built  upon  his  personal  achievements ; 
it  is  independent  of  the  location  of  his  office  or  his  assistants.  When 
he  dies  the  fact  is  usually  brought  to  the  attention  of  the  public,  and 
if  persons  should  thereafter  require  the  services  of  a  physician  skilled 
in  the  particular  branch  of  medicine  or  surgery  with  which  the  de- 
ceased physician  had  been  identified,  he  would  not  ordinarily  go  to  the 
office  that  was  maintained  by  that  physician  in  his  lifetime,  but  would 
consult  some  other  physician  who  was  regarded  as  a  specialist  in  the 
same  line  of  work. 

It  seems  to  me  that  the  criterion  by  which  it  may  be  determined 
whether  the  business  of  the  decedent  bad  a  good  will  C24>able  of  bein^ 
transferred  by  his  will  is :  If  an  inconspicuous  and  unknown  physician 
should  take  the  office  which  had  been  occupied  by  the  decedent  at  the 
time  of  his  death,  and  put  his  own  name  on  the  door,  would  the  clients 
of  the  decedent,  or  a  considerable  number  of  them,  continue  to  send 
their  patients  to  that  office  ?  In  my  opinion,  it  is  extremely  improbable 
that  such  a  person  would  receive  any  patients  from  the  physicians  who 
patronized  the  decedent  because  of  his  exceptional  skill  and  knowledge. 

But  the  evidence  in  this  case  shows  "that  any  physician  or  other 
person  carrying  on  the  profession  of  making  X-ray  examinations  as  a, 
means  of  medical  diagnosis  can  obtain  employmetit  only  from  phy« 


Digitized  by 


Google 


428  198  VmW  YOBS  «0PPLElf8NV  (SuF.  Ct 

sicians  who  know  him  personally  and  have  special  coafidmce  ki  bis 
skill  and  knowledge  of  suclv  profession/'  The  appraiser'3  report 
shows  that  Dr.  Imboden,  who  was  an  assistant  of  the  deced^t,  and 
who  occupied  his  office  after  his  death,  did  a  reasonably  profitable 
business;  but  the  evidence  shows  that  Dr.  Imboden,  because  of  his 
association  with  the  decedent,  had  acquired  considerable  skill  in  nsaking 
X-ray  examinations,  and  he  became  well  and  favorably  known  to  the 
physicians  who  were  in  the  habit  of  eendmg  patients  to  the  decedent 
The  fecial  knowledge  of  Roentgenology  which  Dr.  Imboden  acquired 
was  probably  due,  to  a  considerable  extent,  to  his  associatioa  with 
the  decedent  in  the  conduct  of  his  business,  and  the  opportunities  for 
becoming  acquainted  with  physicians  who  usually  sent  their  patients 
to  be  X-rayed  were  also  due,  in  no  scnaU  measure;  to  his  association 
with  the  decedent.  But  they  were  botii  acquired  during  the  lifetime 
of  the  decedent,  and  could  not  have  been  transferred  to  Dr.  Imboden 
by  the  will  of  the  decedait. 

It  is  not  at  all  improbable  that  if  the  members  of  the  medical  pro- 
fession knew  that  the  decedent's  laboratory  was  equipped  with  superior 
apparatus,  and  that  any  person  of  ordinary  proficiency  in  JRo^itgfen- 
ology  could  so  manipulate  it  as  to  produce  sup^ior  pictures,  the  pos- 
session of  the  apparatus  might  assist  in  bringing  '"some  of  the  old  cus- 
tomers to  the  old  place."  But  there  is  no  such  proof  in  the  24)praiser's 
report.  Then,  too,  if  it  was  not  so  much  a  question  of  slaU  in  the 
deoedent  as  excellence  in  his  apparatus,  the  bequest  of  the  apparatus 
might  include  an  element  of  value  distinguished  from  the  intrinsic 
worth  of  the  apparatus  itself,  and  this  might  be  regarded  as  good  will, 
but  there  is  nd  such  proof  in  the  record  before  me. 

It  seems  to  me,  therefore,  that  as  the  profitable  business  conducted 
by  the  decedent  was  the  result  of  his  superior  knowledge  and  skill,  and 
that  the  business  wa^.  not  conducted  under  his  name  after  his  death, 
there  is  no  good  wiU  of  the  business  which  is  subject  to  a  transfer 
tax. 

The  appraiser's  report  will  therefore  be  remitted  to  him,  for  the  pur- 
pose of  excluding  the  good  will  as  an  element  of  value.  Settle  order 
on  notice* 


(107  Misc.  Rep.  aio) 

In  re  WILBOUR'S  ESTATE. 

(Surrogate's  Court,  New  ¥ork  County.    May  16,  1^19.) 

Taxattow    ^=»S76(5)— TRANsraB  TaK—Gipts    of   AKTXQtJiriks— "Mttnicifal 

COEPOBATION." 

Under  Ta^  Law,  f  223  c,  providing  tbat  transfer  of  '"antiques"  or  ''books" 
shall  be  exempt  from  transfer  tax,  if  within  t^'o  yeara  the  beneficiaries 
"shall  present  the  same  to  the  state  or  to  a  municipal  corporation  of  the 
state  for  educational,  scientific,  literary,  library  or  hietorical  purposes," 
a  gift  of  Egyptian  antiquities  and  an  Egyptolo^cal  library  to  the  Brook- 
lyn Institute  of  Arts  ^nd  Sciences  waa  not  a  gift  to  a  "municipal  corpora- 
tion" or  to  the  city  of  New  York,  and  the  estate  of  decedent  was  not 
thereby  exempted  from  a  transfer  tax. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Municipal  Corporation.] 

\"   ■■■  —   ■  ■  —    — •        -  I  I 
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In  the  matter  of  the  estate  of  Charlotte  B.  Wilbour,  deceased.  From 
an  order  exempting  the  estate,  from  transfer  taxes,  the  State  Comp- 
troller appeals.    Reversed. 

Thompson,  Freedman  &  Cooke,  of  New  York  City  (Henry  Thomp- 
son, of  New  York  City,  of  counsel),  for  executors  and  beneficiaries. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  The  decedent,  who  was  a  nonresident  of  this  state, 
gave  all  her  property  by  her  last  will  and  testament  to  her  children  in 
equal  shares.  Among  the  assets  of  the  estate  were  a  collection  of 
£g3rptian  antiquities  and  an  Egyptological  Ubrajry,  which  the  children 
of  decedent  within  two  years  after  her  death  donated  to  the  Brook- 
lyn Institute  of  Arts  and  Sciences. 

In  the  proceeding  to  fix  the  transfer  tax  the  transfer  to  the  children 
of  the  decedent  of  the  property  which  was  thje  subject  of  the  gift  was 
exempted  because  of  the  provisions  of  section  221c  of  the  Tax  Law 
(Consol.  Laws,  c.  60). 

The  state  comptroller  has  appealed  from  the  report  of  the  transfer 
tax  appraiser  and  the  order  entered  thereon  exempting  the  estate  of 
the  decedent,  contending  that  the  transfer  was  taxable. 

Section  221c  of  the  Tax  Law  provides  that  the  transfer  of  "an- 
tiques" or  **books"  shall  he  exempt  if  within  two  years  after  the  trans- 
fer the  benefidaries  ''shall  present  the  same  to  the  state  or  to  a  munici- 
pal corporation  of  the  state  for  educational,  scientific^  literary,  library 
or  historical  purposes.'*  The  Brooklyn  Institute  of  Arts  and  Sciences 
is  concededly  not  a  municipal  corporation.  A  gift  to  it  is  not  a  gift  to 
the  city  of  New  York.  The  Greater  New  York  Charter  (Laws  1901, 
c.  466,  §  609)  authorizes  the  city  to  accept  gifts  of  real  or  personal 
property  "upon  such  trust  and  conditions  as  msiy  .be  prescribed  by  the 
grantors  or  donors  thereof,  and  be  accepted  by  the  department  (of 
parks)."  The  collection  and  library  if  offered  to  the  city  might  not 
have  been  accepted  by  it  under  the  conditions  subject  to  which  they 
were  presented  to  and  received  by  the  institute. 

The  order  exempting  the  estate  of  decedent  from  the  transfer  tax 
is  reversed,  and  the  report  of  the  appraiser  is  remitted  to  him  for  cor- 
rection in  accordance  with  this  decision.    Settle  order  on  notice. 


In  re  BEYER'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    May  23,  1019.) 

Taxation  ^=»803 — Tbansfeb  Tax — Gift — Evidence. 

Evidence  held  to  justify  ft  finding  of  a  tax  appraiser  that  a  gift  of  cor- 
porate stock  was  made  by  decedent  in  contemplation  of  his  death,  within 
the  meaning  of  that  phrase  In  the  Ta^  Law. 

In  the  matter  of  the  estate  of  Leopold  Beyer,  deceased.  From  an 
order  entered  upon  the  report  of  the  tax  appraiser,  the  executors  of 
the  deceased  appeal    Affirmed. 

4ba»For  other  oasm  see  eatne  topic  &  KBY-NUMBKR  tn  all  Kcy-Numbcred  Dlg«sta  A  Indexes 
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Davies,  Auerbach  &  Cornell,  of  New  York  City  (Charles  E.  Hotch- 
kiss  and  Sydney  G.  Soons,  both  of  New  York  City,  of  counsel),  for 
appellants. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  The  transfer  tax  appraiser  found  that  200  shares  of 
the  stock  of  the  Consolidated  Gas  Company  given  by  the  decedent  to 
his  daughter  constituted  a  gift  in  contemplation  of  death  within  the 
meaning  of  that  phrase  in  the  Tax  Law  (Consol.  Laws,  c.  60)  and  the 
executors  have  appealed  from  the  order  entered  upon  his  report. 

Decedent  was  about  74  years  of  age  at  the  time  he  made  the  gift 
He  was  not  well  for  a  period  of  about  18  months  prior  to  that  time,  al- 
though he  was  not  continuously  confined  to  his  bed  He  was  suffer- 
ing from  cancer  of  the  throat,  and  had  partially  lost  his  power  of 
speech.  His  daughter,  the  donee,  testified  that  he  did  not  know  the 
nature  of  the  disease  from  which  he  was  suffering,  although  he  had 
consulted  five  or  six  doctors.  The  evidentiary  value  of  this  testimony 
is  to  be  considered  in  connection  with  her  interest  as  well  as  the  diffi- 
culty of  contradiction.  That  an  intelligent  man  of  74  years  of  age, 
who  had  been  ailing  from  a  throat  affliction  for  18  months,  had  par- 
tially lost  his  voice  and  had  consulted  a  number  of  eminent  physicians, 
did  not  have  some  knowledge  of  the  disease  from  which  he  was  suffer- 
ing, is  improbable.  In  any  event,  he  died  from  cancer  of  the  throat 
less  than  4  months  after  he  made  the  gift.  It  seems  to  me  the  facts 
justify  the  finding  of  the  appraiser  that  the  gift  was  made  by  the  dece- 
dent in  contemplation  of  his  death.  Matter  of  Thompson,  167  App. 
Div.  356,  153  N.  Y.  Supp.  164;  Matter  of  Hodges,  215  N.  Y.  447, 109 
N.  E.  559. 

The  order  fixing  tax  is  affirmed. 


(107  Misc.  Rep.  322) 

In  re  REIMERS'  BSTATE. 

(Surrogate's  Court,  New  York  (bounty.    May  23,  1919.) 

1.  Partnbmhip  €&s»353— Inabiutt  of  One  Pabtnseship  to  Bbooub  ▲  Pabt- 

NEB  iK  Another — Statutes — "LtIMited  ^abtnebship." 

Partnership  Law,  §  30,  proTides  that  a  "limited  partnership"  shall  "con- 
sist of  one  or  more  persons  of  full  age,  called  general  partners,  and  also 
of  one  or  more  persons  of  full  age  who  contribute  in  actual  cash  pay- 
ments a  specified  sum  as  capital"  so  that  another  partnership  could  not 
be  a  special,  partner  In  a  partnership  formed  under  the  laws  of  this 
state. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Limited  Partnership.] 

2.  Taxation  «=>866— Transfeb  Tax— Beneticiaey  of  Deceased  Pabtneb— 

Special  Pabtnebsuip. 

Where  decedent  and  the  beneficiary  of  his  estate  made  contributions  to 
a  special  partnership,  and  executed  articles  of  copartnership  as  individ- 
uals, and  not  as  members  of  another  partnership  firm,  and  received  sub- 

^=:»For  ottaer  caaes  nee  sama  topic  &  KBY-N UMBER  in  all  Key-Nvmbered  Digeati  A  Ivdexca 
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Btantlal  returas  therefrom,  svch  contributions  were  not  from  the  other 
partnership,  but  were  liable  to  the  transfer  tax  on  the  death  of  the  con- 
tributing partner. 

8.  Taxation  €=:»86&— Tkansfeb  Tax — Charoeabus  Against  Partner  Obtain- 
ing. Decedent's  Interest — PABrrNBRSHip  Articles. 

Where  decedent  was  a  member  of  the  partnership  of  A«  &  Z.,  and 
articles  of  partnership  provided  that  upon  the  decease  of  any  member  of 
the  firm  of  H.,  S.  &  Co.,  of  which  deceased  and  the  beneficiary  were 
both  members,  "the  surviving  member  of  the  firm  shall  have  the  benefit 
and  shall  assume  the  burden  of  all  the  rights  and  liabilities  of  a  de- 
ceased member  of  the  firm,**  the  surviving  partner  became  entitled  to  de- 
cedent's Interest,  and  was  chargeable  with  transfer  tax  therecHi. 

In  the  matter  of  the  estate  of  Hermann  Reimers,  deceased.  From 
an  order  entered  on  report  of  an  appraiser,  assessing  the  sum  of 
$2,260.75  as  transfer  tax  against  Frederick  C.  J.  Pusinelli,  the  latter 
and  the  executors. of  decedent's  estate  individually  have  appealed  to 
the  Surrogate's  Court.    Order  fixing  tax  affirmed. 

Thayer  &  Van  Siyke,  of  New  York  City  (Aaron  C.  Thayer,  of  New 
York  City,  of  counsel),  for  executors  and  administrators  with  the  will 
annexed  of  Hermann  Reimers,  deceased,  and  for  F.  C.  J.  Pusinelli 
individually. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroUen 

FOWLER,  S.  The  decedent  who  was  a  nonresident,  died  on  the 
11th  of  February,  1917,  and  the  transfer  tax  appraiser  designated  by 
this  court  to  appraise  his  estate  reported  that  at  the  time  of  his  death 
he  was  the  owner  of  an  interest  in  a  partnership  in  this  state  and  that 
the  value  of  such  interest  was  $41,845.77.  The  appraiser  further 
found  that  this  property  was  transferred  upon  the  death  of  the  de- 
cedent to  Frederick  C.  J.  Pusinelli  and  the  order  entered  upon  his 
report  assessed  a  tax  against  Frederick  C.  J.  Pusinelli  in  the  sum  of 
$2,260.75.  From  that  order  the  executors  of  decedent's  estate  and 
Frederick  C.  J.  Pusinelli,  individually,  have  appealed  to  this  court. 

[IJ  The  decedent  and  Frederick  C.  J.  Pusinelli  constituted  the  firm 
of  Heilbut,  Symons  &  Co.,  a  partnership  formed  under  the  laws  of 
Great  Britain  and  Ireland,  and  doing  business  at  London,  England. 
On  January  1,  1915,  the  decedent  and  Frederick  C.  J!  Pusinelli  con- 
tributed $100,(XX)  as  special  partners  to  the  limited  partnership  of 
Arnold  &  Zeiss,  a  partnership  formed  under  the  laws  of  the  state  of 
New  York,  and  having  its  principal  office  in  the  city  of  New  York. 
The  latter  partnership  was  in  existence  up  to  the  date  of  decedent's 
death,  and  it  is  his  interest  in  that  partnership  which  the  appraiser 
valued  at  the  sum  of  $41,84577  and  reported  taxable  against  Fred- 
crick  Pusinelli. 

It  is  contended  by  the  appellants  that  Pusinelli  did  not  receive  this 
amount  and  that  the  interest  of  the  decedent  in  the  firm  of  Arnold  & 
Zeiss  is  not  taxable  because  the  contribution  to  the  special  partner- 
ship was  made  by  the  firm  of  Heilbut,  Symons  &  Co ,  and  not  by 
the  decedent  and  Pusinelli  individually.     Section  30  of  the  Partner- 
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ship  Law  of  this  state  (Consol.  Laws,  c.  39)  pt-oVidcs  that  a  limited 
partnership  "shall  consist  of  one  or  mofe  persons  of  full  age,  called 
general  partners,  and  also  of  one  or  more  persons  of  full  age  who 
contribute  in  actual  cash  payments  a  specified  sum  as  capital.''  The' 
firm  of  Heilbut,  Symons  &  Co.  could  not,  therefore,  be  a  special  part- 
ner in  a  partnership  formed  under  the  laws  of  the  state  of  New  York. 
Patterson  v.  Youngs,  154  App.  Div.  536,  139  N.  Y.  Supp.  670. 

[2]  At  the  time  the  decedent  and  PusinelH  made  their  contribu- 
tions to  the  special  partnership  of  Arnold  &  Zeiss,  they  executed  the 
articles  of  copartnership  as  individuals,  and  not  as  members  of  the 
firm  of  Heilbiit,  Symons  &  Co.  As  the  decedent  and  Pusinelli  or- 
ganized a  special  partnership  in  accordance  with  our  laws  and  re- 
ceived very  substantial  returns  from  that  partnership,  neither  Pusi- 
nelli nor  the  executors  of  decedent's  estate  will  now  be  allowed  to  say, 
in  order  to  evade  liability  under  our  tax  laws,  that  they  were  not 
special  partners,  but  that  in  fact  the  firm  of  which  they  were  members 
was  the  special  partner.  For  the  purpose  of  this  proceeding,  therefore, 
it  must  be  assumed  that  the  decedent  was  a  limited  partner  in  the  part- 
nership of  Arnold  &  Zeiss  and  that  his  contribution  to  the  partner- 
ship was  $50,000.  At  the  time  of  the  death  of  the  decedent  the  inter- 
est of  a  nonresident  "in  a  partnership  business  conducted  wholly  or 
partly  within  the  state  of  New  York'*  was  subject  to  a  transfer  tax, 
and  therefore  the  value  of  decedent's  interest  in  the  firm  of  Arnold 
&  Zeiss  was  subject  to  a  transfer  tax  in  this  state. 

[3]  The  articles  of  copartnership  of  Arnold  &  Zeiss  provide  that, 
upon  the  decease  of  any  member  of  Heilbut,  Symons  &  Co.,  the  "sur- 
viving member  of  the  firm  shall  have  the  benefit  and  shall  assume  the 
burden  of  all  the  rights  and  liabilities  of  a  deceased  member  of  the 
firm."  The  deceased  was  not  only  a  special  partner  in  Arnold  &  Zeiss, 
but  was  also  a  member  of  the  firm  of  Heilbut,  Symons  &  Co.;  the 
other  member  being  Pusinelli.  Upon  the  death  of  the  decedent,  there- 
fore, Pusinelli  became  entitled  to  his  interest  in  the  firm  of  Arnold  & 
Zeiss.  The  appraiser  deducted  the  decedent's  liabilities  to  the  firm  of 
Arnold  &  Zeiss  and  found  the  value  of  the  benefit  which  accrued  to 
Pusinelli,  as  surviving  member  of  Heilbut,  Symons  &  Co.,  because 
of  the  decedent's  interest  in  the  firm  of  Arnold  &  Zeiss,  to  be  $41,- 
845.77.  There  was  no  competent  proof  before  the  appraiser  that  this 
interest  was  not  for  the  individual  benefit  of  Pusinelli.  The  articles 
of  copartnership  of  Arnold  &  Zeiss  specifically  provide  that  the  sur- 
viving member  shall  have  the  benefit  of  the  interest  of  a  deceased 
member.  Whether  this  was  modified  by  the  articles  of  copartnership 
of  Heilbut,  Symons  &  Co.  does  not  appear  from  the  appraiser's  report. 
In  the  absence  of  such  proof  the  court  must  assume  that  the  benefit 
going  to  the  survivor  under  the  Arnold  &  Zeiss  articles  of  copartner- 
ship is  for  the  personal  benefit  of  such  survivor,  and  the  order  assess- 
ing the  tax  against  Pusinelli  is  therefore  correct. 

Order  fixing'  tax  affirmed. 
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HORAN  V.  ALTMAN  et  aL 

(Supreme  Gburt,  Appellate  Term,  Flnst  Departittent.    June  6,  1919.) 

Trial  ^=»127 — CoifDVOt  of  Oovubxl — Evidence  of  Insubance. 

In  action  to  recover  costs  of  repairs  to  automobile,  made  necessary  by 
collision  with  deft^ndtints'  automobile,  It  Is  error  to  permit  Introduction  of 
evidence  that  defendants  were  insured. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action^ by  Daniel  J.  Horan  against  Abraham  Altman  and  another. 
From  a  juclgment  entered  on  a  verdict  for  plaintiff,  defendants  appeal. 
Reversed,  and  new  trial  ordered. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Harry  A.  Talbot,  of  New  York  City  (Adolph  I^.  Bruenner,  of  New- 
York  City,  of  counsel),  for  appellants. 

John  B.  M.  Pennetto,  of  New  York  City  (Ernest  Rolph,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  This  action  was  brought  to  recover  the  alleged 
cost  of  repairs  done  to  plaintifFs  automobile,  which  repairs  plaintiflF 
claims  were  made  necessary  by  reason  of  defendants'  alleged  negli- 
gence in  so  operating  an  automobile  that  it  collided  with  plaintifFs. 

During  the  progress  of  the  trial  the  plaintiff  was  permitted  to  in- 
troduce testimony  showing  that  the  defendants  were  insured.  This 
testimony  was  given  over  the  objection  and  exception  of  the  defend- 
ants, and  a  motion  for  the  withdrawal  of  a  juror  was  denied.  This  con- 
stituted reversible  error,  and  there  must  be  A  new  trial. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


(107  Misc.  Rep.  427) 

HAAS  et  al.  v.  CITY  OF  NEW  YORK 

(Supreme  Ck)nrt,  Appellate  Term,  First  Department.    Jnne  6,  1919.) 

1*  Watcbs  and  Watsb  Cottbses  ^3:»209 — Watsb  Suppi.y — FLooDXifo  Pbemibks 
— ^Pboximate  Cause — Sufficiency  of  Evidence. 

In  an  action  by  property  owners  against  a  city  for  damages  'by  Inflow 
of  water  from  a  break  In  a  water  main,  evidence  held  sufficient  to  show 
causal  connectloq  between  the  break  In  the  pipes  and  the  Increased  pree- 
Bure,  caused  by  the  turning  on  of  fuU  pressure  from  a  new  aqueduct 

2.  Waiebs  and  Wateb  Courses  «=»208 — Waitcb  Supply— Flooding  PBEitfisBS 
— ^Neqliqencb. 

A  city  cannot  escape  liability  to  property  owners  for  damages  to  prem- 
ises by  inflow  of  water  from  break  in  water  main,  when  the  full  pressure 
from  a  new  aqueduct  was  turned  on,  by  showing  the  proper  way  of 
finding  out  whether  the  mains  were  strong  enough  (that  is,  to  dig  up  all 
the  dty  streets  and  test  the  pipes)  would  have  been  more  expensive  than 
the  way  actually  adopted,  which  was  simply  to  turn  on  the  water,  in- 
creasing the  pressure. 

#s»For  otker  caaes  see  wm%  topSe  A  KBY-NUMfifiR  in  aU  Key-Numbered  Dlgeete  A  Indezw 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Harriet  Haas  and  others  against  the  City  of  New  York. 
From  a  judgment  dismissing  the  complaint  on  the  merits  plaintiflFs 
appeal.    Reversed,  and  judgment  directed  for  plaintiffs. 

Argued  May  term,  1919,  before  GUY,  BITUR,  and  DEI.EHAN- 
TY,  JJ. 

Hoadly,  Lauterbach  &  Johnson,  of  New  York  City  (Henry  Siegrist, 
of  New  York  City,  of  counsel),  for  appellants. 

William  P.  Burr,  of  New  York  City  (Terence  Farley,  Willard  S.  Al- 
len, and  David  C.  Broderick,  Corp.  Counsel,  all  of  New  York  City,  of 
counsel),  for  respondent. 

BIJUR,  J.  Plaintiffs  sue  for  damage  caused  in  premises  occupied 
by  them  caused  by  an  inflow  of  water  resulting  from  a  break  in  a  wa- 
ter main.  The  break  succeeded  the  turning  on  of  full  pressure  from 
the  new  Catskill  aqueduct.  It  was  shown  that  the.  pipes  which  burst 
had  been  laid  some  47  years  ago,  at  a  time  when  the  art  of  casting  was 
not  as  well  developed  as  at  present ;  that  such  pipes  undoubtedly  cor- 
rode and  grow  weaker  with  use;  that  the  city  ^authorities  were  well 
aware  that  there  was  some  danger  of  bursting  as  a  result  of  the  pro- 
posed increased  pressure ;  that  the  pressure  previously  employed  was 
25  pounds  to  the  square  inch;  that  10  additional  pounds  were  first 
added ;  that  the  pipes  thereupon  broke  in  two  localities  in  the  neigh- 
borhood of  plaintiffs'  premises;  that  two  weeks  thereafter  an  addi- 
tional 10  pounds  pressure  was  introduced ;  and  that  two  days  later  the 
break  occurred  which  is  the  subject-matter  of  the  present  action. 

[1]  It  is  urged  on  behalf  of  the  city  that  no  causal  connection  was 
shown  between  the  break  in  the  pipes  and  the  increased  pressure.  The 
question  whether  an  effect  complained  of  has  been  adequately  traced  to 
an  actionable  cause  is  necessarily  one  of  degree,  and  must  be  determined 
in  each  particular  case  according  to  all  its  circumstances.  I  think  it 
suffices,  without  rehearsing  the  facts,  to  say  that  the  evidence  is  suffi- 
cient to  convince  a  reasoning  mind,  perhaps  even  beyond  a  reasonable 
doubt,  that  the  increased  pressure  caused  the  break, 

[2]  The  city  also  contends  that  it  is  not  chargeable  with  negligence 
under  the  general  rule  which  accords  to  a  municipality  greater  leeway 
in  these  matters  than  to  an  individual,  and  also  because,  as  it  claims, 
it  was  a  fair  inference  from  the  testimony  adduced  at  the  trial  that 
there  was  no  feasible  mode  of  testing  the  pipes  before  pressure  was 
applied,  except  by  digging  up  all  the  city  streets  and  testing  every  foot 
of  pipe. 

The  more  liberal  rule  as  to  the  city's  vigilance  and  diligence  has  no 
application.  Here  no  question  of  notice  or  knowledge  is  involved ;  it 
being  apparent  that  all  the  facts  were  known  to,  and  the  situation  per- 
fectly realized  by,  the  appropriate  city  authorities.  Whether,  and  to 
what  extent,  typical  tests  might  have  been  made,  I  do  not  think  has  been 
adequately  developed  at  the  trial ;  but,  assuming  that  the  only  perfectly 
reliable  tesc  would  have  been  to  examine  all  the  pipes  at  a  prodigious 
expense,  the  city  cannot  escape  liability  by  voluntarily  avoiding  such 
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expense  dnd  then  practically  making  a  more  economical  test  at  plain* 
tiflFs'  cost.  The  method  adopted  amounted  to  a  test  in  practice,  and  the 
two  breaks  first  referred  to  were  a  sufficient  indication  of  what  might 
and  actually  did  thereafter  follow.  The  second  test  in  practice  resulted 
in  the  break  which  caused  the  damage  here  complained  of.  I  have  no 
hesitation  in  holding  that,  while  the  method  adopted  may  have  been 
on  the  whole  a  wise  one  from  the  standpoint  of  econcMny,  the  city  can- 
not escape  liability  for  its  negligence  by  showing  that  the  proper  way 
of  performing  this  work  would  have  been  more  expensive. 

Judgment  reversed,  and  judgment  directed  for  the  plaintiffs  for  the 
full  amount,  with  costs,  together  with  $30  costs  of  Ais  appeal.  All 
concur. 


BEEMAN  SHOE  CO.  v.  CARET. 

(Sopnme  Court,  Appellate  Term,  First  Department    June  6,  1919.) 

Sales  €»391(8) — Sale  undbb  Guaranty — Rescission  fob  Breach — Right  to 
Recover. 

The  purcliaser  of  devicea  to  operate  electric  advertising  signs,  under 
guaranty  the  machines,  were  roecbanically  without  defect,  could  recover 
bacic  the  amount  pdld,  having  offered  to  return  the  machines,  where  they 
did  not  work  satisfactorily  through  defects  which  the  seller  admitted. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  the  Beeman  Shoe  Company  against  James  P.  Carey. 
From  a  judgment  for  defendant,  dismissing  the  complaint,  plaintiff 
appeals.     Reversed,  and  judgment  ordered  for  plaintiff. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

Benton,  Ferguson  &  Moore,  of  Nev^r  York  City  (L.  C.  Ferguson,  of 
New  York  City,  of  counsel),  for  appellant. 

DELEHANTY,  J.  This  action  was  brought  to  recover  the  sum  of 
$175,  the  purchase  price  of  two  machines  called  "Motographs,"  op- 
erated by  electricity  and  being  a  device  showing  a  lighted  advertising 
sign.  It  is  unnecessary  to  go  into  the  testimony  in  detail.  The  defend- 
ant guaranteed,  in  writing,  that  the  machines  were  "mechanically  with- 
out defect."  They  were  purchased  in  March,  1918,  and  they  failed  to 
work  satisfactorily  soon  after  they  had  been  installed.  Frequent  com- 
plaints were  made  to  the  defendant,  and  the  defendant  admitted  by  let- 
ter to  the  plaintiff  on  May  3,  1918,  "that  we  have  recently  discovered 
a  slight  defect  in  the  sign  which  causes  it  to  stop." 

After  repeated  attempts  to  get  the  machines  to  do  the  work  for  which 
they  were  sold,  plaintiff  shipped  both  machines  to  defendant,  who  re- 
fused to  accept  them,  and  plaintiff  thereupon  demanded  the  return 
of  the  purchase  price,  and  notified  defendant  that  they  held  the  ma- 
chines subject  to  his  order. 

The  defendant  attempted  to  attribute  the  faulty  action  of  the  ma- 
chines to  their  operation,  but  in  answer  to  a  question  as  to  whether  or 
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not  he  doubted  the  good  faith  of  the  plaintiff  in  making  the  complaints 
he  said,  "No;  I  admit  we  found  defects  in  the  machines."  Under  the 
facts  established,  plaintiff  was  entitled  to  the  judgment  demanded. 

Judgment  reversed,  with  $30  costs  to  appellant,  and  judgment  or- 
dered for  plaintiff  for  the  sum  of  $175,  widi  interest  and  co$ts.  All 
concur. 


(187  App.  Div.  863) 

PBOPLB  V.  WHITLOCK. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  7,  1919.) 

1.  Cbiminal  Law  ^==»343,  566 — Evidewcb— Threats— Identification, 

Threats  to  commit  a  particular  crime  are  significant  to  prove  the 
commission  of  that  very  crime  by  the  person  making  them,  for  the  reason 
that  threats  indicate  an  intention  to  do  it,  and  the  existence  of  this  in- 
tention creates  a  probability  that  he  has  in  fact  committed  it;  but 
threats  are  not  in  themselves  sniffldent  to  identify  the  person  who  com- 
mits a  crime. 

2.  Criminal  Law  ^=»568 — Evidence— Wbight — ^Iix  Wnx. 

Ill  will  may  indicate  the  presence  of  a  desire  to  do  ajiother  an  injury, 
but  in  probative  value  falls  very  short  of  a. definite,  well-fixed  intention 
to  commit  the  particular  act  committed. 

3.  Criminal  Law  ^s»552(8) — CiBCtrMBTANTiAL  Bvidbnob — Degree  of  Proof. 

C^ircumstantial  evidence  to  justify  conviction  must  exclude  every 
other  reasonable  hypothesis,  except  the  guiltiness  of  the  defendant  as  an 
explanation  of  the  circumstances  proven. 

.4.  Arson  «=>37{1) — Sufficiency  of  Bvidbncb. 

Evidence  held  Insufficient  to  sustain  ocmyictloin  of  arson  in  the  third 
degree. 

Appeal  from  Tompkins  County  Court. 

Elizabeth  Whitlock  was  convicted  of  arson  in  the  third  degree,  and 
she  appeals.    Reversed,  and  new  trial  granted. 

See,  also,  183  App.  Div.  482,  171  N.  Y.  Supp.  109. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

John  Courtney,  Jr.,  of  Cortland,  for  appellant. 

Arthur  G.  Adams,  Dist.  Atty.,  of  Ithaca,  for  the  People, 

HENRY  T.  KELLOGG,  J.  This  is  an  appeal  from  a  judgmjnt  of 
conviction  following  the  trial  of  an  indictment  for  the  crime  of  ar- 
son. The  appellant  contends  that  the  proof  was  insufficient  to  war- 
rant the  judgment. 

The  property  destroyed  was  located  upon  a  farm  occupied  by  one 
James  Kintz,  situate  on  the  westerly  .side  of  a  highway  extending 
north  and  south.  It  consisted  of  a  hay  bam  and  several  stacks  of 
wheat  and  oats  piled  upon  the  ground  within  20  feet  of  the  corner 
of  the  barn.  To  the  north  of  the  barn  about  100  feet  was  the  Kintz 
home,  no  part  of  which  was  touched  by  fire.  To  the  south  the  near- 
est house  on  the  same  side  of  the  road  was  the  home  of  the  defend- 
ant, which  was  distant  about  one-quarter  of  a  mile.    The  property 
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was  insured  m  part,  but  insufficiently  to  cover  the  loss.  Consequently 
suspicion  did^not  fall  upon  James  Kiijitzas  the  author  of  the  fire. 

The  fire  started  shortly  after  midnight  in  the  grain  stacks  and 
spread  to  the  bam.  Near  one  of  the  stacks  there  was  found  during 
the  fire  an  uncorked  beer  bottle  partially  filled  with  kerosene.  There 
was  also  found  near  by  a  sheet  of  newspaiper  printed  in  the  Syrian 
tongue,  which  does  not  appear  to  have  been  either  torn  or  burnt. 
South  of  the  grain  stacks  were  two  lines  of  shoe  prints  extending 
500  feet  to  the  south  over  plowed  or  cultivated  ground.  One  track 
came  north,  bent  a^und  at  the  grain  stacks,  and  merged  into  the 
track  going  south.  In  the  former  the  prints  were  two  feet  apart,  in 
the  latter  from  five  to  six.  These  "a*eqhanical  traces,"  as  Wigmore 
calls  them,  may  have  been  sufficient  to  justify  the  conclusion  that  the 
fire  was  of  incendiajy  origin,  hut  they  fell  far  short  of  implicating 
the  defendant  in  a  crime  the  commission  of  which  they  indicated. 

The  bottle  and  Syrian  newspaper  were  valueless  as  evidence  for 
this  purpose.  Had  it  been  shown  that  the  defendant  possessed  at 
the  time  a  quantity  of  beer,  some  inference  might  have  arisen  that 
the  bottle  in  question  came  from  her  supply.  The  finding  of  ale  bot- 
tles at  her  home,  having  the  same  shape  and  bearing  tiie  name  of 
the  same  manufacturer,  afforded  no  possible  ground  for  reasoning 
to  the. same  end.  The  same  manufacturer  ship^d  thousands  of  sim- 
ilar bottles  yearly  to  the  foreign  residents  of  the  cornmunity,  at  any 
of  whom  the  evidence  pointed  fully  as  well  as  it  did  to  this  defendant. 
The  Syrian  newspaper  was  equally  valueless  as  prootf.  The  defendr 
ant  was  an  elderly,  ignorant,  Irish  woman.  It  is  not  pretended  that 
either  she  or  her  husband  read  or  understood  the  S)^an  language, 
or  took  a  Syrian  newspaper.  Such  a  paper,  or  ,a  piece  thereof,  was 
lying  in  her  yard.  It  might  have  been  dropped  there,  or  blown  there 
from  the  hands  of  .a  S)a-ian  passing  by.  The  same  is  true  of  the 
paper  at  the  fire.  It  was  not  shown  that  the  two  papers  formed  parts 
of  the  same  newspaper.  It  was  not  shown  that  the  defendant  ever 
had  possession  of  such  a  newspaper.  Both  papers,  doubtless,  came 
originally  from  a  Syrian  source.  The  home  of  the  defendant  was 
not  such  a  source. 

The  shoe  prints  possessed  greater  significance,  but  insufficiently  iden- 
tified the  defendant  as  the  author  of  the  fire.  They  were  10%  inches 
long  and  4%  inches  wide.  This  indicated  a  moderately  long  and 
unusually  broad  shoe.  The  defendant  ordinarily  wore  a  No.  5  shoe, 
which  measured  in  width  less  than  3V^  inches.  A  pair  of  rubber 
shoes  was  found  at  her  home,  and  the  shoes  were  inserted  in  the  foot- 
prints. Although  James  Kintz  testified  that  the  shoes  exactly  fitted, 
nevertheless  the  plaster  casts,  which  he  meade  by  allowing  liquid  plas- 
ter poured  into  the  prints  to  harden,  measured  a  quarter  of  an  inch 
long^  and  a  quarter  of  .an  indi  wider  than  the  shoes  in  question. 
It  is  easy  to  understand  that  the  forward  motion  of  walking  and  run- 
ning might  cause  a  print  to  be  made  which  would  be  greater  in  length 
than  the  shoe  which. made  it  It  is  not  easy  to  understand  how  that 
motion  would  increase  the  width  of  a  print  over  the  width  of  a  shoe. 
The  shoes  were  not  owned  by  the  defendant,  but  by  Met  Whitlock, 
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her  husband,  who  customarily  used  them.  On  occasions  when  it  was 
wet,  the  defendant  wore  them  in  tending  a  flock  of  ducks  which  she 
possessed.  There  was  no  evidence  that  she  ever  had  them  on  at  any 
other  time,  or  at  any  place  other  than  in  the  yard  of  her  own  home. 
Although  in  common  with  all  the  neighborhood  she  attended  at  the 
fire  witiiin  a  half  hour  of  its  start,  no  person  testified  that  she  wore 
these  shoes  upon  that  occasion.  Moreover,  though  the  daughter  and 
son  of  James  Kintz  thought  that  Met  Whitlock  wore  laced  shoes  at  the 
fire,  Whitlock  himself  testified  that  he  wore  the  shoes  in  question. 
Many  witnesses  testified  that  the  shoe  prints  going  south  from  the 
fire  indicated  a  stride  between  5  and  6  feet  in  length.  It  'js  scarcely 
credible  that  an  elderly  woman  5  feet  5  inches  tall,  weighing  140 
pounds,  could,  either  running  or  walking,  take  such  a  stride. 

It  is  said  of  shoe  prints  in  Burrill  on  Circumstantial  Evidence,  at 
page  267  : 

"Where  no  peculiar  marks  are  observed,  btit  the  correspondence  thus  proved 
is  merely  In  point  of  superficial  shape,  outline,  and  dimensions,  and  those 
of  the  ordinary  character,  it  may  serve  to  confirm  a  oonduaion  established  by 
independent  evidence,  but  cannot  be  in  itself  safely  reUed  on,  on  account  of 
the  general  resemblance  known  to  exist  among  the  feet  and  shoes  of  persons 
of  the  same  age  and  sex." 

In  People  v.  Newton,  3  N.  Y.  Cr.  R.  on  page  406,  the  General  Term 
of  the  Fifth  Department  said: 

"Tracks  made  In  the  soil,  although  they  coiTespond  in  dimenrions  with 
the  shoes  worn  by  the  person  charged,  have  but  little  significance^  unlefts 
there  be  some  distinguishing  peculiarity  in  such  tracks  and  shoes." 

In  that  case  shoe  prints  at  a  fire  exactly  corresponding  to  shoe  prints 
at  the  home  of  the  defendant,  accompanied  by  evidence  of  ill  will  and 
consciousness  of  guilt,  were  held  insufficient  to  connect  the  defend- 
ant with  the  crime.  In  People  v.  Kennedy,  32  N.  Y.  141,  it  was  at- 
tempted to  identify  the  defendant  as  the  author  of  a  fire,  among 
other  things,  by  the  fact  that  he  carried  matches  which  were  identical 
with  notches  found  in  the  vicinity  of  the  fire.  It  was  there  said  by 
Denio,  C.  J. : 

"Oircumstantial  evidence,  I  repeat,  consists  in  reasoning  from  facts  which 
are  known  or  proved,  to  establish  such  as  are  conjectured  to  exist ;  but  the 
process  Is  fatally  vicious,  if  the  circumstance  from  which  we  seek  to  deduce 
the  conclusion  depends  Itself  upon  conjecture." 

There  was  nothing  peculiar  or  individualistic  concerning  the  shoe 
prints  or  the  shoes  in  question  in  the  case  before  us.  Many  similar 
shoes  of  the  same  make  and  character  had  been  sold  to  foreigners 
who  dwelt  in  this  community.  As  the  witness  Rhynard  said»  the 
shoe  track  was  ''just  an  ordinary  shoe  track,  nothing  peculiar  about  it." 
Moreover,  as  in  the  Kennedy  Case,  so  in  this  case,  the  very  fact 
from  which  guilt  was  conjectured  was  itself  the -subject  of  mere 
conjecture. 

[1,2]  The  prosecution  laid  great  stress  upon  threats  made  by  the 
defendant  prior  to  the  fire.  Threats  to  commit  a  particular  crime  are 
significant  to  prove  the  commission  of  that  very  crime  by  the  person 
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making  them,  "for  the  reason  that  the  threats  indicate  an  intention 
to  do  it,  and  the  eristence  of  this  intention  creates  a  probability  that 
he  has  in  fact  committed  it."  SjtokeS  V.  People,  S3  N.  Y.  175,  13  Am. 
Rep.  492.  In  this  case  the  words  used  on  various  occasions  by  the 
defendant,  in  the  main,  showed  merely  a  state  of  ill  will  on  her  part 
toward  the  family  of  James  Kintz.  Ill  will  m^y,  indicate  the  presence 
of  a  desire  to  do  another  an  injury,  but  in  probative  value  falls  far 
short  of  a  definite,  well-fixed  intention  to  commit  the  particular  crime 
committed.  Only  one  witness  testified  to  words  used  by  the  defendant, 
prior  to  the  fire,  indicating  a  purpose  on  her  part  to  set  it.  After 
many  suggestions  and  reminders  by  the  prosecution,  this  witness 
finally  stated  that  he  remembered  the  defendant  "saying  the  house 
would  be  burned  down  on  top  of  them,  or  some  such  way."  He  did 
not  ghre  the  date  of  this  conversation  with  the  defendant,  but  from 
other  testimony  given  by  him  it  would  appear  that  these  words  were 
used  in  a  talk  he  had  with  the  defendant  two  years  prior  to  the  fire. 
An  expression  of  intent  to  burn  out  a  neighbor,  when  not  followed  by 
any  overt  act  for  over  two  years,  is  certainly  of  slight  consequence 
to  prove  that  the  person  who  threatened  carried  out  the  threat.  In 
any  event,  threats  alone  are  not  sufficient  to  identify  the  person 
who  commits  a  crime.  In  this  case  they  constitute  substantially  the 
only  proof  to  implicate  the  defendant 

The  presence  of  the  defendant  in  the  vicinity,  of  the  fire,  after  it 
was  discovered,  possessed  no  significance  whatever.  She  was  seen 
standing  from  8  to  12  feet  from  the  center  of  the  highway  running 
north  and  south  past  the  Kintz  farm,  on  the  easterly  side  thereof, 
about  half  way  between  her  home  and  the  fire.  She  was  seen  there  by 
the  occupants  of  an  automobile  who  were  traveling  from  Cayuga  Lake, 
about  a  mile  away,  to  attend  the  fire.  Their  car  lighted  up  the  de- 
fendant, who  did  not  move  away  or  seek  to  conceal  herself.  She  was 
thus  seen  about  half  an  hour  after  the  fire  had  been  started.  All  of 
the  neighborhood  had  gone  to  the  fire,  including  her  husband,  Met 
Whitlock.  He  testified  that  she  was  in  bed,  undressed,  when  he  left 
their  home  to  go  to  the  fire.  He  appeared  at  the  fire  about  20  minutes 
after  it  started,  and  the  defendant  appeared  about  10  minutes  after 
he  did.  The  proof  is  entirely  consistent  with  the  fact  that  she  was 
at  home'  and  asleep  when  the  fire  started,  got  up  and  dressed  to 
walk  to  the  fire,  and  when  about  half  way  there  stepped  to  the  side 
of  the  road  to  let  the  automobile  go  by. 

[3,  4]  In  cases  of  this  kind,  based  exclusively  on  circumstantial 
evidence,  it  is  familiar  doctrine  that  such  evidence,  in  order  to  be 
sufficient,  must  exclude  every  other  reasonable  hypothesis,  except  the 
guiltiness  of  the  defendant,  as  an  explanation  of  the  circumstances 
proven.  We  do  not  think  that  the  circumstances  proven  in  this  case 
are  sufficiently  strong  to  accomplish  that  result.  They  point  with  a 
certainty  as  great  to  the  guilt  of  the  husband  of  the  defendant,  and 
of  others  in  the  community,  as  they  do  to  the  guilt  of  the  defendant. 
We  think  they  were  entirely  insufficient  to  warrant  a  jury  in  arriving 
at  a  verdict  of  conviction. 

The  judgment  should  be  reversed,  and  a  new  trial  granted.  All 
concur. 
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(Supreme  Court,  Appellate  Division,  First  Department.    May  16,  IWO.) 

1,  PbINCXPAL    and    StTBEIT    ^S>117 — ^DlSCHABaS    of    SUBXTY-^BUILDXNa    Coif« 

TBAc'rs — Subcontractors — Payment  to. 

Where  a  building  contractor  gave  bond  for  performance,  and  tbe  con- 
tract provided  for  payments  in  Installments,  payments  by  the  owner  on 
the  contractor's  order, to  subcontractors  upon  security  or  an  unmatured 
installment,  which  was  never  earned,  were  not  advance  payments  to 
the  contractor,  but  1q  effect  loans,  and  did  not  vary  the  contract  or  in- 
juriously affect  the  surety,  so  as  to  release  such  surety. 

2,  Contracts  «=»321(3) — BtJiLuiNo  Contracts — Purchase  of  MatiSrial  bt 

Owner — ^Notice. 

Where  a  building  contract  provides  that,  if  these  is  not  sufficient  ma* 
terial  on  the  premises,  the  owner  may  In  cam  of  default,  after  three 
days'  notice  to  the  contractor  to  furnish  material,  purchase  same  him- 
self, such  owner  cannot  hold  the  contractor  or  his  surety  liable  for  ma- 
terial pur<^ased,  where  no  such  notice  was  given. 

8.  Contracts   «fc=>316(l) — ^Bijildino   CoHtRAcrs—TcttMnrATioii^— Waiver   cfF 
Tims  fob  Performance. 

Where  a.  building  contract  provided  for  completion  by  a  fixed  day,  and 
the  owner  notified  the  contractor  of  failure  to  comply  therewith,  the  con- 
tract was  not  thereby  terminated,  where  the  contractor  ccmtlnued  the 
work  and  the  owner  made  payments  thereafter,  thus  waiving  the  default. 

4.  Contracts   ^=:>321(4)— Buildino   Contraots — Completion    bt    Owner— 
Notice. 

Where,  upon  the  order  of  the  building  contractor,  the  owner  made 
parents  to  subcontractors  before  giving  notice  required  by  the  contract 
that  it  would  complete  the  building,  owing  to  the  contractor's  default*, 
such  payments  cannot  be  recovered  by  the  owner  from  the  contractor  or 
his  surety,  as  part  of  the  cost  of  completion  after  the  default 

Appeal  from  Trial  Terra,  Newr  York  County. 

Suit  by  the  Elmohar  Company  against  Jesse  S.  Phillips  and  another, 
substituted  as  receivers  of  the  People's  Surety  Company  of  New  York. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Judgment  modi- 
fied, and,  as  modified,  afKrmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Allan  C.  Rowe,  of  New  York  City,  for  appellants. 
Cass  &  Apfel,  of  New  York  City  (Alvin  C.  Cass,  of  New  York  City, 
of  counsel),  for  respondent. 

PAGE,  J.  The  action  was  brought  to  recover  from  the  surety  upon 
a  bond  given  to  the  owner  of  real  estate  to  secure  the  faithful  perform- 
ance of  a  building  contract.  The  contract  called  for  the  construction 
of  two  tiled-roof  stucco  houses  at  Long  Beach,  Long  Island,  known  as 
houses  34  and  35.  The  contractor  partly  finished  34,  but  failed  to  be- 
gin house  35.  The  action  was  commenced  in  January,  1911,  and  was 
first  tried  in  February,  1912.  The  jury  rendered  a  special  verdict  in 
favor  of  the  plaintiff,  assessing  the  damages  for  the  default  on  house 
34  at  $1,967.07,  and  on  house  35  at  $2,752.  The  verdict  was  set  aside 
by  the  justice,  and  the  complaint  dismissed,  and  the  judgment  was  af- 
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firmed  in  this  court  158  App.  Div.  932,  143  N.  Y.  Supp.  1116.  On 
appeal  to  the  Cotirt  of  App^s  the  judgment  was  reversed  and  a  new 
trial  ordered  (217  N.  Y.  289,  111  N.  E-  821),  upon  the  ground  that,  al- 
though the  evidence  was  so  unsatisfactory  as  to  the  cost  of  completion 
of  house  34  that  judgment  for  an  amount  could  not  be  granted  upon 
that  record,  yet  the  complaint  should  not  havie  been  dismissed,  as  the 
plaintiff  had  suffered  some  lossy  and  that  if  the  plaintiff  in  good  faith 
contracted  for  the  buildiiig  of  house  35,  after  the  contractor's  failure  to 
construct,  the  plaintiff  would  be  entitled  to  recover  the  difference  be- 
tween the  cost  of  construction  and  the  contract  price. 

Owing  to  the  fact  that  the  latter  contract  called  for  the  erection  of 
a  somewhat  different  kind  of  a  house  from  the  original  contract,  the 
plaintiff  has  withdrawn  the  claim  as  to  house  35.  When  the  cause 
came  on  for  trial,  the  defendants  made  certain  admissions  in  addition 
to  those  contained  in  the  answer,  and  the  cause  was  by  consent  sent  to 
a  referee  to  hear  and  determine.  There  is  practically  no  dispute  as  to 
the  facts.  The  amount  expended  was  proved,  and  as  found  by  the  ref- 
eree the  loss  sustained  by  ^he  plaintiff  by  the  failure  of  the  contrac- 
tor to  complete  house  34  amounted  to  $2,058^89.  The  defendants  on 
this  trial  raised  two  questions  which  were  not  raised  upon  the  former 
trial,  and  rely  upon  the  two  points  for  a  reversal  or  modification  of  the 
judgment : 

I.  That  the  surety  was  discharged  by  an  alleged  breach  in  the  coaditions 
of  the  bond,  in  that  plaintiff  nccopted  two  orders,  given  to  snlKontractors 
and  payable  out  of  the  fourth  payment,  and  paid  same,  although  the  fourth 
payment  was  never  earned  by  the  contractor. 

II.  That  as  the  payments  were  made  before  the  plaintiff  notified  the  con- 
tractor and  defendants  that  It  would  terminate  the  contract  and  finish  the 
house,  and  hold  them  liable  for  additional  coat,  they  cannot  be  recoTered  as 
a  portion  of  the  cost  of  completion. 

The  defendants'  claim  that  the  surety  was  discharged  is  based  upon 
a  provision  of  the  bond : 

''That  aU  the  covenants  and  agreements  contained  in  said  contract,  made 
by  the  obligee  [plaintiff]  and  on  Its  part  to  be  Hept  and  performed,  for  the 
protection  and  benefit  of  the  obligee  and  of  said  surety,  shall  be  strictly  kept 
and  performed." 

The  contract  provided  for  payments  to  be  made  in  seven  installments 
and  only  upon  the  certificate  of  William  H.  Reynolds.  Beifore  the 
third  payment  had  been  made  the  contractor  gave  an  order  upon  plain- 
tiff to  pay  to  the  order  of  one  Mari&e,  a  mason,  $82.90  to  be  paid  out 
of  the  fourth  payment.  This  order  was  accepted  on  July  12,  1910,  im- 
mediately after  the  third  payment  had  been  made,  and  paid  on  July  21, 
1910,  before  the  fourth  payment  had  been  earned.  On  June  28,  1910, 
the  contractor  gave  an  order  to  Edward  E.  Buhler  Company  for  the 
sum  of  $700  payable  out  of  the  fourth  payment.  On  July  29,  1910,  the 
plaintiff  paid  $200  and  a  note  for  $500  in  settlement  of  this  order.  The 
plaintiff,  on  August  3,  1910,  wrote  to  the  contractor  and  the  surety  that, 
owing  to  the  default  of  the  contractor,  it  would  proceed  with  the  work 
and  charge  the  cost  of  completion  against  the  contract  and  the  bond. 

[1]  The  general  rule  is  that  any  material  alteration  in  the  contract 
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releases  the  surety,  and  the  appellants  cite  several  cases  in  the  federal 
courts  which  hold  that  advance  payments  to  the  contractor,  where 
the  contract  provides  for  payments  to  be  made  in  installments,  based 
on  the  progress  of  the  work,  releases  the  surety.  I  am  of  opinion 
that  the  payments  made  by  the  plaintiff  in  the  present  case  werfc  not 
advance  payments,  nor  do  they  operate  to  discharge  the  surety.  The 
payments  were  not  made  to  the  contractor  but  to  subcontractors.  They 
were  in  effect  loans  made  by  the  plaintiff  for  the  contractor,  upon  the 
security  of  the  fourth  pa3rment.  If  the  order  had  been  held  until  the 
fourth  payment  was  earned,  the  plaintiff  would  have  deducted  the 
amount  from  that  payment  and  paid  the  orders.  When  the  plaintiff 
paid  the  amount  in  advance  of  the  fourth  payment  coming  due,  it  as- 
sumed the  risk  of  the  payment  not  being  earned.  For  this  reason  the 
contract  was  not  varied  nor  was  the  surety  injuriously  affected  by  the 
payment.  Our  courts  have  held  that,  unless  the  surety  is  injuriously 
alBFected,  the  surety  is  not  released.  St.  John's  College  v.  JEtna  Indem- 
nity Co.,  201  N.  Y.  335,  94  N.  E.  994;  British  Am.  Tobacco  Co.  v.  U. 
S.  F.  &  G.  Co.,  177  App.  Div.  582,  164  N.  Y.  Supp.  406.  Therefore  I 
am  of  opinion  that  the  surety  was  not  released  by  the  payments. 

[2]  The  appellants  claim  that  these  payments  were  made  for  mate- 
rials, and  claim  the  right  to  recover  therefor,  upon  the  provision  in  the 
contract  that,  if  sufficient  materials  are  not  on  the  premises  the  owner 
had  the  right  to  purchase  the  same  and  hold  the  contractor.  But  the 
contract  provides  that  the  owner  shall  give  three  days'  notice  to  the 
contractor  to  furnish  the  materials,  and  it  is  only  in  case  of  default 
after  such  notice  that  the  owner  has  the  right  to  purchase  the  materials. 
No  such  notice  was  given  in  this  case. 

[3]  The  plaintiff  further  claims  the  contract  provided  that  the  build- 
ing was  to  be  completed  on  or  before  April  1,  1910,  and  on  May  2, 
1910,  it  notified  the  contractor  that  they  had  failed  to  complete  within 
the  time,  and  that  thereby  the  contract  was  terminated.  This,  however, 
is  not  correct,  for  after  that  time  the  contractor  continued  the  work, 
and  payments  were  made  by  the  owner  under  the  terms  of  the  con- 
tract. The  default  as  to  time  of  completion  was  thereby  waived ;  the 
owner  then  only  having  the  right  to  hold  the  contractor  and  the  surety 
for  damages  for  delay.  Deeves  &  Son  v.  Manhattan  Life  Ins.  Co., 
195  N.  Y.  324,  88  N.  E.  395. 

[4]  I  am  further  of  opinion  that,  as  these  pa)mients  were  made  be- 
fore the  plaintiff  gave  notice  that  it  would  complete  the  building,  the 
plaintiff  cannot  recover  these  payments  as  a  part  of  the  cost  of  com- 
pletion. 

The  judgment  should  be  modified,  by  deducting  the  sum  of  $782.90 
therefrom,  and,  as  so  modified,  affirmed,  without  costs.  Settle  order  on 
notice.    All  concur. 
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PBOPLiE  T.  CASHDOLLAR. 

(Supreme  Cdurt,  Appellate  DlTlaion,  Third  Department.    May  7,  1919.) 

1.  CRnaNAL  liAW  ^=»3O4(20)— -Judicial  Knowledge — Chabacteb  of  Lagrb 

Beer. 
Court  Judicially  knows  that  lager  beer  la  a  malt  and  fermented  liquor. 

2.  iNDIOIMSNT   AND    iKfOBMATION    es^&i — ^MaTTSB    JUDICIALLY    NOTICXD— IN- 

TOXICANTS. 

Indictment  charging  sale  of  "lager  beer"  in  "violation  of  the  Liquor 
Tax  Law"  was  sufficient,  without  stating  that  the  liquor  sold  was  intoxi- 
cating ;    such  law  relating  to  "fermented  and  malt  liquors/'  and  lager 
beer  being  Judicially  known  aa  a  fenn«ited  and  malt  liquor. 
8.  GOI7RT9  ^3»92 — Rules  ot  Decision — Obitbb  Dicta. 

Statements  by  court  as  to  necessity  of  certain  allegations  in  indictment 
were  obiter  dicta,  where  indictment  was  held  sufficient  in  other  respects, 
and  a  conviction  sustained  thereunder. 

4.  Indictment  and  Information  ^»65 — Evidentiary  Facts. 

In  prosecution  for  violation  of  Liquor  Tax  Law,  indictment  charging 
that  the  sale  was  made  in  a  town  "in  which  a  liquor  tax  certificate  is 
and  was  then  and  there  prohibited  as  the  result  of  a  vote  upon  questions 
1,  2,  and  4,  submitted  under  section  13  of  the  Liquor  Tax  Law,'*  was  suf- 
ficient, without  charging  that  the  petition  for  the  vote  under  the  Tax 
Law  was  signed  by  10  per  cent,  of  the  voters,  that  such  voters  were 
qualified  electors,  that  petition  wbh  acknowledged  and  was  on  file  with 
town'  clerk  for  20  days,  and  compliance  with  other  formalities  in  refor- 
ance  to  balloting,  canvassing  votes,  and  filing  returns;  such  facts  being 
merely  evidentiary. 

5.  Indictment  and  Information  ^ss>es — Conclusions. 

Allegation  that  liquor  tax  certificate  was  prohibited  In  certain  town 
as  result  of  vote  is  not  a  conclusion. 
6»  iNToxicATiNO   Lk^uobs   ^=9286(1) — Criminal  Probsgution — Suffigdenoy 
OF  Evidence — PBOHiBnioN; 

In  criminal  prosecution  for  violation  of  Liquor  Tax  Law,  evidence  held 
to  show  that  the  town  in  which  the  sale  was  made  was  a  town  in  which 
the  Issuance  of  a  liquor  tax  certificate  was  prohibited  as  a  result  of  the 
vote  of  the  electors. 

Appeal  from  Ulster  County  Court. 

Sylvester  CashdoUar  was  convicted  of  selling  liquor  in  a  no-Hcense 
town,  in  violation  of  the  provisions  of  the  Liquor  Tax  Law,  and  from 
a  judgment  of  conviction,  and  from  denial  of  motion  for  new  trial,  he 
appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Frank  W.  Brooks,  of  Kingston,  for  appellant. 
Frederick  G.  Traver,  of  Kingston,  for  the  People. 

HENRY  T.  KELLOGG,  J.  The  defendant  was  indicted  for  the 
crime  of  selling  liquor  in  a  no-license  town,  in  violation  of  the  pro- 
visions of  the  Liquor  Tax  Law  (Consol.  Laws,  c.  34).  The  indictment 
charged  that  the  appellant  "did  sell,  in  quantities  of  less  than  two 
wine  gallons,  certain  liquors,  to  wit,  two  gills  of  lager  beer,  to  one 
Arthur  S.  Van  Zant,  and  certain  other  liquors,  to  wit,  two  gills  of  lager 
beer,  to  one  Timothy  F.  Leonard,  and  certain  other  liquors,  to  wit, 
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two  gills  of  lager  beer,  to  the  said  Timothy  F.  Leonard";  that  the 
sales  were  made  on  a  day  certain,  in  the  town  of  Lloyd,  in  the  county 
of  Ulster,  sticfa  town  "being  then  and  there  a  town  inr  whidi  a  liquor  tax 
certificate  is,  and  was  then  and  there,  prohibited  as  the  result  of  a  vote 
upon  questions  1,  2,  and  4,  submitted  under  section  13  of  the  Liquor 
Tax  Law" ;  that  the  sales  were  "not  as  provided  iti  stibdivision  3  of 
section  8  of  the  Liquor  Tax  Law,  and  not  in  accordance  with  die  result 
of  a  vote  in  said  town  upon  question  3,  submitted  under  said  section 
13";  that  the  sales  were  a  violation  of  the  Liquor  Tax  Law  and  the 
laws  of  the  state  of  New  York. 

[1,  2]  The  indictment  is  criticized  for  its  failure  to  specify  that  the 
liquors  sold  were  intoxicating.  The  Liquor  Tax  Law  does  not  employ 
•  the  phrase  "intoxicating  liquors."  Its  prohibitions  and  its  permissions 
relate  to  "liquors,"  without  any  limiting  adjectives.  "Liquors"  are 
defined  by  it  to  mean  "all  distilled  or  rectified  spirits,  wine,  fermented 
and  malt  liquors."  That  lager  beer  is  a  "malt  and  fermented"  liquor 
is  judicially  known.  People  v.  O'Reilly,  129  App.  Div.  522,  114  N.'Y. 
Supp.  258.  The  indictment  was  therefore  sufficient  in  merely  alleging, 
as  the  testimony  was  sufficient  in  merely  proving,  sales  of  lager  beer. 
People  V.  Cox,  106  App.  Div.  299,  94  N.  Y.  Supp.  526;  Clement  v. 
Dwight,  137  App.  Div.  389,  121  N.  Y.  Supp.  788;  People  v.  Palluch, 
182  App.  Div.  603 ;  People  v.  Schwartz,  183  App.  Div.  367,  169  N. 
Y.  Supp.  954. 

[3,  4]  The  indictment  is  also  criticized  for  its  failure  to  specify  the 
facts  which  made  the  town  of  Lloyd  a  no-license  town.  The  Liquor 
Tax  Law  provides  that  it  shall  be  unlawful  "to  sell  Hcfuor  in  any  quan- 
tity, in  a  town  in  which  a  licfuor  tax  certificate  iSf  prrfiibited  as  the  re- 
sult of  a  vote  upon  questions  1,  2,  and  4  submitted  under  section  13 
of  this  chapter. '^  Laws  1909,  c.  39,  §  30,  subd.  J.  The  facts  which 
are  thus  made  an  oflfense  are  the  precise  facts  charged  by  the  indict- 
ment. It  is  true  that  in  People  v.  Seeley,  105  App.  Div.  149,  93  N.  Y. 
Supp.  982,  the  court  did  say : 

"To  bring  tbe  charge  within  that  provUion  of  the  statute  facts  must  be 
alleged  to  show  that  that  vote  was  taken  after  petition  was  duly  presented 
and  due  notice  given  to  the  electors  of  the  vote  to  be  taken  upon  such  que*»- 
tlon." 

These  remarks  were  obiter  dicta,  for  the  indictment  in  other  respects 
was  held  suthcient,  and  a  conviction  thereunder  was'  sustained.  A  peti- 
tion no  more  makes  an  excise  election  valid  than  a  multitude  of  other 
facts.  A  petition  must  be  signed  by  10  per  cent,  of  the  voters ;  the 
voters  must  be  qualified  electors;  the  petition  must  be  acknowledged; 
the  petition  must  be  on  file  with  the  town  clerk  20  days ;  it  must  be 
fileS  with  the  board  of  elections ;  10  days'  notice  of  the  election  must 
be  published;  and  endless  formalities  in  reference  to  balloting,  can- 
vassing votes,  and  filing  returns  must  be  observed.  All  of  these  are 
evidentiary  facts,  and  need  not  be  alleged  in  an  indictment. 

[5]  Just  as  surely  is  the  filing  of  a  petition  an  evidentiary  fact.  The 
ultimate  fact,  necessary  to  be  asserted,  is  the  vote  against  license.  It 
is  no  more  an  asserfion  of  a  conclusion  to  allege  that  a  certificate  is 
prohibited  in  a  certain  town  as  the  result  of  a  vot«  than  it  is  to  say 
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that  it  is  prohitIt<id  as  a  result  of  a  *'vote  duly  had  upon  a  petition 
duly  filed."  Moreover,  People  v.  Seeley,  supra,  was  very  soon  followed 
by  People  y.  Cox,  supra,  which  was  decided  by  the  same  court.  An  in- 
dictment was  there  held  to  be  sufficient  which  charged  a  sale  of  liquor 
in  a  town  "in  which  a  liquor  tax  certificate  is  prohibited  as  a  result  of  a 
vote  duly  had  in  said  town  upon  questions  1,  2,  and  4,  submitted  under 
section  13  of  the  Liquor  Tax  Law."  That  case  is  a  precise  authority 
upon  the  question  of  the  sufficiency  of  this  indictment. 

*  [8]  There  was  competent,  ample  proof  to  the  effect  that  the  town  of 
Lloyd,  where  the  sales  were  made,  was  a  town  in  which,  as  a  result 
of  a  vote  of  the  electors,  the  issuance  of  a  liquor  tax  certificate  was 
prohibited.  A  witness  for  the  plaintiff,  on  cross-escamination  by  the 
defendant,  was  asked  if  he  knew  that  the  town  was  a  no-license  town, 
and  replied  that  he  did.  The  defendant  himself,  at  the  instance  of 
his  own  counsel,  gave  testimony  that  the  town  had  gone  dry.  In  addi- 
tion there  was  introduced  in  evidence  frcwn  the  files  of*  the  county 
treasurer  of  the  county  of  Ulster  a  certified  copy  of  a  statement  of  the 
result  of  the  vote  at  an  excise  election,  from  which  it  appeared  that  the 
town  had  voted  no  license  for  the  period  covering  the  date  of  the  sales 
under  consideration.  This  instrument  had  been  made  by  the  town 
clerk  of  the  town  of  Lloyd  in  accordance  with  section  13  of  the  Liquor 
Tax  Law.  It  is  specifically  provided  in  that  section  that  when  such  a 
certificate  has  been  filed  the  county  treasurer  shall  issue  no  liquor  tax 
certificates.  The  production  of  the  clerk's  certificate  conclusively  es- 
tablished that  the  county  treasurer  cmild  not  have  issued  a  liquor  tax 
certificate  without  violating  the  law,  and  therefore  that  no  such  cer- 
tificate had  been  issued.  We  think  that  the  indictment  and  the  proof 
are  sufficient  to  sustain  the  judgment  q 

The  judgment  should  be  affirmed.    All  concur.  i  /  ^  -^*>^ 
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LEHMAN  v.  SPIOER  et  al. 

(Snpreme  Court,  Appellate  Division,  Second  I>epartDient    May  16,  1910.) 

WIIJJ3  ^=>e92— PoWEBfl — ^APPoiWTicEirr — Execution, 

Wliere  testatrix,  after  devising  and  bequeathing  her  property  to  tni»- 
tees,  gave  beneficiaries  a  general  power  of  appointment  over  their  shares 
in  trust  fund,  such  a  beneficiary  Is  not  limited  in  the  execution  of  the 
power  to  the  creation  of  a  legal  estate,  but  may  execute  the  power  by  an 
appointment  In  trust  for  the  objects  of  the  power. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Florence  Lehman  against  Edna  Splcer  and  others.  '  From 
an  order  denying  plaintiff's  motion  for  judgment  on  the  pleadings  and 
sustaining  demurrer  to  the  complaint,  plaintiff  appeals.    Affirmed. 

The  opinion  of  Benedict,  J.,  at  Special  Term,  is  as  follows : 
This  ts  a  motloii  by  plaintiff  for  judgment  upon  the  pleaidings,  cooBisting  of 
complaint  and  demurrer.     It  Involyes  the  construction  of  portions  of  two 
wills. 

Biartha  E.  McLoughlin,  by  her  last  will  and  testament,  devised  and  be- 
queathed her  residuary  estate  to  trustees  upon  legal  expressed  trusts,  directing 

^soFor  oUier  caau  see  eame  topic  A  KBT-NUMBBR  In  aU  Ke7-NttiDl>6Ma  Digests  A  Indexe* 

Digitized  by  VjOOQIC  , 


446  176  NiW  YOBK  SUPPLBMBNT  (Sup-  Ct. 

them  to  divide  the  estate  Into  as  many  shares  as  would  make  one  share  for 
each  child  of  hers  and  one  for  the  descendant  or  descendants,  taken  to«?ether. 
of  each  child  who  shall  have  died  before  her  leaving  descendant  or  descend- 
ants then  living.  She  directed  that  "upon  the  death  of  any  child  of  mine  after 
my  death  I  give  and  bequeath  the  share  directed  to  be  set  apart  for  the  benefit 
of  the  child  of  mine  so  dying  unto  such  person  or  persons  and  In  such  sums  or 
amounts  to  whom  and  as  such  child  of  mine  so  dying  shall  direct  In  and  by  a 
last  will  and  testament  duly  executed  under  the  statute  of  the  state  of  New 
York,  and,  in  default  of  leaving  such  will  and  testament,  I  give  and  bequeatb 
the  share  so  directed  to  be  set  apart  for  such  child  so  dying  to  his  or  her  heirs 
at  law."  Martha  E.  McIiOUghlln  left,  among  other  l^irs,  her  sou,  Edmund  lie- 
Loiighlin. 

Thereafter  the  said  Edmund  McLoughlln  died  leaving  a  last  will  and  testa- 
ment, of  which  the.  Brooklyn  Trust  Company  was  appointed  executor  and 
trustee.  By  his  will,  among  other  things,  he  provided  that  out  of  the  portion 
of  the  estate  of  his  mother,  of  which  he  claimed  the  disposal  by  will,  he 
gave  and  ))equeathed  certain  sums  of  money,  and  then  he  gave  to  the  Brook- 
lyn Trust  Company,  as  trustee  for  his  daughter,  Edna,  the  sum  of  $10,000,  to 
be  held  upon  trust,  to  receive  the  said  sum  from  his  mother^s  estate  in  cash  or 
mortgages,  to-  invest  the  same  and  keep  it  invested  during  the  life  of  his 
daughter  in  trust  securities,  to  collect  the  income  therefrom,  and,  after  paying 
the  expenses  of  the  trust,  to  pay  over  to  his  daughter  Edna,  the  net  balance  of 
the  Income  at  least  semiannually,  and  upon  the  death  of  his  daughter  he  gave 
the  said  sum  of  $10,000  "to  such  person  or  persons,  and  In  such  sum  or  sums 
to  whom  and  as  my  said  daughter  shall  direct  in  and  by  a  last  will  and  testa- 
ment duly  executed  under  the  statutes  of  New  York,  and  in  default  of  her 
leaving  such  a  will  and  testament,  I  give  and  bequeath  the  said  $10,000  to  my 
brother,  Harry  Mclaughlin,  and  his  sons  Carroll  and  Donald  share  and  share 
alike." 

It  is  the  plaintiff's  contention  that  Edmund  Mcljoughlin  failed  to  exercise 
the  right  given  to  him  under  the  last  will  of  his  mother  in  lawful  manner, 
but  attempted  by  his  will  to  make  a  different  disposition  from  that  which  he 
was  permitted  to  do  under  his  mother's  will,  and  attempted  to  create  a  trust 
In  violation  of  his  right  so  to  do  under  the  will  of  his  mothelr,  and  that  there- 
by the  property  so  attempted  to  be  disposed  of  passed  as  intestate  property 
to  the  plaintiff  and  to  Edna  Spicer  equally,  share  and  share  alike;  they  being 
the  only  heirs  at  law  of  the  said  Edmund  McLoughlln.  It  was  not  contended, 
nor  could  It  well  be,  that  the  disposition  attempted  to  be  made  by  the  will  of 
Edmund  McLoughlln  violates  the  statute  of  perpetuities  of  this  state.  The 
conteDtion  rests  solely  upon  the  proposition  that,  because  Edmund  McLoughlln 
did  not  exercise  the  i>ower  of  appointment  by  an  absolute  bequest,  the  power 
was  not  validly  exercised.  This  is  predicated  upon  the  proposition  that  a 
power  of  appointment,  not  executed  in  strict  conformity  to  the  terms  of  the 
instrument  conferring  the  power,  is  invalid.  The  power  of  appointment  con- 
tained in  the  last  will  of  Martha  E.  McLoughlln  was  a  general  beneficial 
power,  not  restricted  iu  any  manner  whatsoever  in  respect  ot  the  objects  or 
methods  of  its  execution.  Under  such  a  power,  without  restriction  as  to  the 
nature  of  the  authority  to  be  raised,  the  donee  is  not  limited  to  an  appointment 
of  a  legal  estate,  but  may  execute  the  power  by  an  appointment  in  trust  for 
the  objects  of  the  power.  See  Frear  v.  Pugsley,  9  Misc.  Rep.  316^  30  N.  Y.  Supp. 
149;  Maitland  v.  Baldwin,  70  Hun,  267,  24  N.  Y.  Supp.  29;  Crooke  v.  County 
of  Kings,  97  N.  Y.  421;  Cheever  v.  Cheever,  172  App.  Dlv.  353,  157  N.  Y. 
Supp.  428. 

Under  these  authorities  I  have  reached  the  conclusion  that  the  power  of  ap- 
pointment was  legally  executed  by  Edmund  McLoughlln  in  the  form  and  man- 
ner in  which  he  attempted  to  execute  it  by  his  last  will.  Hence  the  complaint 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action,  and  the  demurrer 
thereto  must  be  sustained,  with  costs,  and  with  leave  to  the  plaintiff,  if  so 
advised,  to  amend  the  complaint  upon  payment  of  such  costs. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR^ 
and  KELLY,  JJ. 
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Franklin  Bien,  of  New  York  City,  for  appellant. 
Cullen  &  Dykman,  of  Brooklyn,  for  respondents  Spicer  and  Brook- 
lyn Trust  Co. 

Sackett  &  Lang,  of  New  York  City,  for  respondent  Lang. 

PER  CURIAM.    Order  affirmed,  with  $10  costs  and  disbursements, 
upon  the  opinion  of  Mr.  Justice  Benedict  at  Special  Term. 


(187  App.  Div.  876) 

STRAUSS  y.  ESTATES  OF  rX)NG  BEACH. 

(Snprenie  Court,  Appellate  Diyiglon,  Second  Department.    May  9,  1919.) 

1.  Pleading    ^s»345(1>— Judgment    on    Pleadings — Sufticienot    or    Ooic- 

FI^INT. 

A  eomplolnt  fieeking  a  specific  performance  will  not  be  dismissed,  mere- 
ly because  specific  performance  is  within  the  discretion  of  the  court,  and 
to  justify  an  order  of  dismissal  on  motion  for  Judgment  on  the  pleadings 
it  must  appear  that,  taking  the  charges  in  the  bill  to  be  true,  the  bill 
would  be  dismissed  at  hearing. 

2.  Specific  Perforhancb  4t»8 — Natueb  or  Remsdy — DiscamoN  or  CotraT. 

A  bill  for  specific  performance  is  an  appeal  to  the  discretion  of  the  court. 

3.  SvEcmc  Pbrtobmance  C=»C4 — Powsbs  or  Equity  Ooubt. 

In  view  of  the  broad  powers  of  the  equity  dourt  and  the  inadequate 
remedy  at  law,  court  of  equity  Is  not  without  authority  to  compel  a  land- 
owner, which  sold  land  for  re«ldential  purposes,  to  carry  out  for  the  bene- 
fit of  a  purchaser,  who  had  erected  a  dwelling,  its  covenant  to  construct 
sewers. 

4.  Specific.  Performance  ^s»12 — ^Beicedy — ''Pebformance." 

As  ^'performance"  is  such  a  thorough  fulfillment  of  the  duty  as  puts  an 
end  to  obligations,  specific  performance  of  an  agreement  by  a  vendor  of 
lands  to  construct  a  sewer  will  not  be  denied,  because  a  sewer  which 
made  no  proper  disposition  of  sewage  was  constructed;  so  a  complaint 
containing  aUcgations  as  to  the  construction  of  such  sewer  should  not  be 
dismissed  on  the  ground  that  it  showed  perfonnance. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Performance.] 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  Ignaz  Strauss  against  the  Estates  of  Long  Beach.  From 
so  much  of  an  order  of  the  Special  Term  (105  Misc.  Rep.  398,  173 
N.  Y.  Supp.  142)  as  denied  plaintiff's  motion  for  judgment  on  the 
pleadings^  and  granted  defendant's  motion,  and  directed  that  judgment 
oe  entered  dismissing  the  complaint,  upon  failure  to  file  an  amended 
complaint,  plaintiff  appeals.    Order  reversed. 

Argued  before  JENKS,  P.  J.,  and  RICH,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ. 

Benjamin  Reass,  of  Brooklyn  (Hugo  Hirsh  and  Emanuel  Newman, 
both  of  Brooklyn,  on  the  brief),  for  appellant. 
John  L.  Wells,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  The  defendant  is  a  company  that  sells  parcels  of 
land  for  dwelling  houses  out  of  a  tract  which  it  develops  and  im- 
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proves.  It  sold  such  a  parcel  to  the  plaintiff  by  full  warraaty  deed  in 
1909.  The  plaintiff  built  his  house  upon  this  land.  He  sues  to  enforce 
a  covenant  of  the  defendant  that  it  would  by  June,  1914,  build  a  sewer, 
and  he  cc^nplains  that  the  defendant  did  not  perform  its  covenant,  be- 
cause the  sewer  constructed  discharged  into  open  cesspools  ortko  a 
"dead  end"  upon  defendant's  lands  in  the  neighborhood,  to  the  mak- 
ing of  a  noxious  nuisance,  dangerous  to  health  and  in  violation  of 
law.  The  defendant  demurred  that  the  facts  do  not  constitute  a  cause 
of  action.  Each  party  moved  at  Special  Term  for  Judgment  on  the 
pleadings,  and,  when  the  defendant  won,  the  plaintiff  appealed. 

[1,  2]  The  opinion  of  the  learned  Special  Term  declares  that  "equity 
will  not  enforce  the  specific  performance  of  defendant's  covenant  to 
build  sewers."  As  specific  performance  is  within  the  discretion  of  the 
equity  court,  it  may  be  that  upon  trial  such  court  would  deny  that  re- 
lief ;  but  that  possibility,  or  even  probability,  did  not  justify  the  order 
of  the  Special  Term,  unless  it  could  conclude  that  the  demurrer  was 
founded  upon  the  "absolute,  certain,  and  clear  proposition  that,  taking 
the  charges  in  the  bill  to  be  true,  the  bill  would  be  dismissed  at  the 
hearing."  Standard  Fashion  Co.  v.  Siegel-Cooper  Co.,  157  N.  Y.  60, 
51  N.  E.  408,  43  L.  R.  A.  854,  68  Am.  St.  Rep.  749,  quoting  Beach  on 
Equity  Practice,  §  225,  I  am  of  opinion  that,  as  there  was  no  founda- 
tion for  such  conclusion,  the  order  cannot  stand. 

[8]  The  Special  Term  cites  only  Beck  v.  Allison,  56  N.  Y.  366,  15 
Am.  Rep.  .430.  It  thought  the  reasoning  of  that  judgment  disf)osed 
;  of  this  case.  Beck  v.  Allison  dealt  with  a  covenant  to  repair  a  build- 
ing, and  the  court  refused  a  decree  for  two  reasons:  First,  that  the 
court  could  not  supervise  or  control  the  execution  of  such  work;  and, 
second,  that  damages  would  afford  full  relief.  But  the  facts  in  the 
case  at  bar,  as  established  by  the  plaintiff's  bill,  do  not  justify  this  ap- 
plication of  Beck's  Case.  There  is  no  essential  similarity  between  the 
construction  of  the  sewer  required  in  this  case  and  the  making  of  re- 
pairs considered  in  Beck's  Case.  There  is  no  indication  that  damages 
in  this  case  would  afford  adequate  relief.  Such  a  sewer  is  a  necessary 
adjunct  to  a  dwelling  house  thus  situate,  while  the  express  reserved 
dominant  control  of  tiie  defendant  over  the  tract  would  apparently  for- 
bid its  construction  by  the  plaintiff,  even  by  application  of  the  money 
awarded  for  his  damage. 

Such  a  fabric  is  more  like  unto  the  wharf  or  archway  or  bridge  con- 
sidered in  the  cases  cited  in  P.,  P.  &  C,  I.  R.  R.  Co.  v.  C,  I.  &  B.  R. 
Co.,  144  N.  Y.  152,  39  N.  E.  17,  26  L.  R.  A.  610,  and  in  Lawrence  v. 
Sai:atoga  Lake  R.  Co.,  36  Hun,  467,  and  other  fabrics  as  to  which  spe- 
cific performance  was  ordered  in  the  cases  cited  in  Pomeroy's  Eq.  Jur. 
§  760,  note  2.  All  of  these  cases  make  for  the  plaintiff  upon  this  mo- 
tion. Indeed,  in  Beck  v.  Allison,  supra,  relied  upon  by  the  Special 
Term,  the  court  says  that  the  construction  of  an  arch  under  a  railroad 
or  a  wharf  "does  not  militate  against  this  doctrine" ;.  i.  e.,  the  doctrine 
applied  in  that  case.  Moreover,  there  is  another  and  cogent  feature 
in  the  case  at  bar,  within  a  principle  well  recognized.  The  sale  of  this 
land,  within  the  contemplation  of  both  parties  was  for  a  dwelling 
house.    The  defendant  covenanted  to  build  a  sewer.    Thereupon  the 
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plaintiflF  built  his  house.  Under  such  conditions  an  equity  court  will 
endeavor  to  decree  specific  performance.  6  Pomeroy's  Eq.  Jur.  §  760. 
See,  to,  Gregory  v.  Ingwersen,  32  N.  J.  Eq.  199-203 ;  Stuyvesant  v. 
The  Mayor,  11  Paige,  414-426. 

The  question  considered  by  the  Special  Term  was  likewise  consid- 
ered in  Jones  v.  Parker,  163  Mass.  564,  40  N.  E.  1044,  47  Am.  St.  Rep. 
485,  where  Holmes,  J.,  for  the  court  says: 

•*It  does  not  need  argument  to  show  that  the  covenant  is  valid.  Whether 
it  should  be  enforced  specifically  admits  of  more  doubt,  the  questions  being 
whether  it  is  certain  enough  for  that  purpose  (Fry,  Spec.  Perf.  [3d  Eid.]  §§ 
380^386),  and  whether  a  decree  for  specific  performance  would  not  call  on  the 
court  to  do  more  than  it  is  in  the  habit  of  undertaking.  (Lucas  v.  Commer- 
ford,  3  Bro.  Ch.  166*  167 ;  Ross  v.  Union  Pacific  Railway,  Wool.  26,  43  [Fed. 
Gas.  No.  12080].)  We  are  of  opinion  that  specific  performance  should  be  de- 
creed. With  regard  to  the  want  of  certainty  of  the  covenant,  if  tiie  plaintiff 
were  left  to  an  action  at  law,  a  jury  would  have  to  determine  whether  what 
was  done  amounted  to  a  reasonable  heating  and  lighting.  A  judge  sitting 
without  a  jury  would  find  no  difficulty  in  deciding  the  same  question.  We  do 
not  doubt  that  an  expert  would  find  it  as  easy  to  frame  a  scheme  for  doing 
the  work.  The  other  question  is  practical,  rather  than  a  matter  of  prece- 
dent. It  fairly  is  to  be  supposed,  in  the  present  case,  that  the  difference 
between  the  plaintiff  and  the  defendants  is  only  with  regard  to  the  necessity 
of  some  more  or  less  elaborate  apparatus  for  light  and  heat,  a  difference  which 
lies  within  a  narrow  compass  and  which  can  be  adjusted  by  the  court.  There 
is  no  universal  rule  that  courts  of  equity  never  will  enforce  a  contract  which 
requires  some  building  to  be  done.  They  have  enforced  such  contracts  from 
the  earliest  days  to  the  present  time.  Fry,  Spec.  Perf.  (3d  Ed.)  §|  88,  98,  102, 
103 :  Story,  Eq.  Jur.  81  725-728 ;  T.  B.  8  Ed.  IV,  pi.  11 ;  Tyngelden  v.  Warham, 
2  CaL  Ch.  Uv.*' 

[4]  The  Special  Term  could  not  conclude  that  the  plaintiff  had 
pleaded  himself  out  of  court  by  any  allegation  of  performance  by  the 
defendant. 

''Performance  is  *  *  *  such  a  thorough  fulfillment  of  a  duty  as  puts 
an  end  to  obligations  by  leaving  nothing  more  to  be  done.*'  Words  and 
Phrases,  Second  Series,  p.  959,  citing  cases. 

A  sewer  adapted  for  the  purposes  of  the  plaintiff's  dwelling,  in  view 
of  its  situation,  and  surroundings,  naturally  required  an  underground 
conduit,  that  would  not  only  carry  away  the  refuse  matter  of  a  dwell- 
ing house,  but  discharge  it  underground,  or  at  least  in  such  a  manner 
that  the  refuse  discharged  should  not  "disseminate  and  breed  disease" 
through  noxious  gases,  or  cause  injury  to  personal  or  property  rights. 
Fuchs  V.  St.  Louis,  167  Mo.  620,  67  S.  W.  610,  57  L.  R.  A.  136-141. 

**The  two  fundamental  principles  in  the  design  of  sewerage  systems  are  (1) 
the  removal  of  sewage  before  offensive  decomposition  sets  in;  •  ♦  ♦  and 
(2)  the  disposal  of  sewage  in  such  a  manner  that  neither  water,  soil,  nor 
air  will  be  polluted  thereby."  The  New  International  Encyclopaedia,  vol. 
18,  p.  22. 

The  plaintiff  in  effect  alleges  that  the  defendant  has  absolutely  vio- 
lated this  second  principle. 

The  plaintiff's  prayer  is  also  for  various  and  general  equitable  re- 
lief. The  powers  of  the  equity  court  are  so  broad  that  in  Cooke  v. 
Chilcott,  L,  R.  3  Ch.  Div.  694,  Malins,  V.  C,  held  that,  in  a  case  where 
176N.Y.S.— 29 
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a  defendant  was  subject  to  the  obligation  of  laying  down  pipes  and 
supplying  water  to  the  houses  of  the  plaintiff,  although  the  court  could 
not  make  defendant  lay  down  the  pipes,  in  that  it  would  not  exercise 
superintendence  of  that  work,  it  could  make  an  order  by  which  de- 
fendant would  be  guilty  of  contempt  if  he  did  not  lay  the  pipes  and 
provide  the  supply  of  water,  and  this  was  done.  The  Court  of  Ap- 
peal  affirmed. 

In  Union  Pacific  Ry.  Co.  v.  Chicago,  etc.,  Ry.  Co.,  163  U.  S.  at  page 
600,  16  Sup.  Ct.  1187,  41  L.  Ed.  265,  the  court,  by  the  Chief  Justice, 
say: 

''The  jurisdiction  of  courts  of  equity  to  decree  the  specific  performance 
of  agreements  is  of  a  very  nncient  date,  and  rests  on  the  ground  of  the  in- 
adequacy and  incompleteness  of  the  remedy  at  law.  Its  exercise  prevents  the 
Intolerable  travesty  of  justice  involved  in  permitting  parties  to  refuse  perform- 
ance of  their  contracts  at  pleasure  by  electing  to  pay  damages  for  the  breach." 

As  the  Special  Term  erred  in  prejudgment,  in  that  it  was  not  the 
equity  court  at  trial,  we  .will  not  err  likewise  in  any  expression  that 
might  seem  to  control  the  sound  discretion  of  that  court. 

We  reverse  the  order,  with  costs,  deny  the  motion  of  the  defendant, 
overrule  the  demurrer,  with  $10  costs,  and  grant  leave  to  the  defendant 
to  answer  within  20  days  upon  payment  of  costs.    All  concur. 


LAWRENCE  v.  MAGUIRB. 

<Snpreme  Court,  Appellate  Term,  First  Department.    June  6,  1919.) 

JuDGMKNT  ^=s>167 — Default — CozvditionaIi  Opening — Opening  Default. 

"WTiere,  though  on  papers  presented  by  defendant  and  her  laches  in 
moving  to  open  default,  she  was  not  entitled  as  matter  of  right  to  have 
default  opened,  there  were  facts  presented  to  warrant  trial  court,  in  ex- 
ercise of  sound  discretion,  in  granting  defendant's  application,  affording 
to  her  her  day  in  court,  its  order  denying  motion  to  open  default  will  be 
reversed  conditionally,  on  defendant's  payment  of  taxable  costis  and 
filing  undertaking  to  indemnify  plaintiff  for  recovery. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Gustavus  L.  Lawrence  against  Margaret  J.  Maguire. 
From  an  order  denying  defendant's  motion  to  open  her  default,  she 
appeals.    Order  reversed  on  condition,  otherwise,  affirmed. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Michael  W.  Casey,  for  appellant. 

Hugo  S.  Mack,  of  New  York  City  (William  Kaufman,  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  Upon  the  papers  presented  and  in  view  of  the 
laches  in  moving,  we  do  not  think  that  defendant  was  entitled  as  a 
matter  of  right  to  have  her  default  herein  opened.    However,  in  the 
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exerdsc  of  sound  discretion,  there  were  sufficient  facts  presented  to 
warrant  the  learned  court  below  in  granting  defendant's  application 
and  according  to  her  her  day  in  court. 

Order  accordingly  reversed,  without  costs,  and  judgment  vacated, 
on  condition,  however,  that  wifliin  five  days  after  service  of  order  to  be 
entered  hereon  defendant  pays  to  plaintiff  his  taxable  costs  and  files 
a  sufficient  undertaking  to  indemnify  him  for  any  recovery  he  may  ob- 
tain herein;  otherwise,  order  affirmed,  with  $10  costs. 


HOCKING  GTASS  CO.  v.  KEPPLER  GLASS  CONSTRTJCTIONS  CO- 

(Supreme  Court,  Appellate  Term,  First  Department.    June  6,  1919.) 

JuDOMBNT  €=9143(17) — Opening  Default — iNStrFnciKNT  Time  to  Answer.  • 
Letter  written  by  plalntifTs  attorney  being  tantamount  to  an  indefinite 
extension  of  time  to  answer,  importing  an  agreement  to  give  defendant  a 
reasonable  time  after  notice  to  interpose  its  answer,  a  letter  sent  on  the 
11th,  requiring  defendant  to  answer  on  the  13th,  which  letter,  on  account 
of  intervening  holiday,  was  not  received  on  the  13th,  did  not  offer  a  rea- 
sonable time,  and  a  motion  to  open  default  should  have  been  granted, 
though  judgment  was  not  entered  until  the  18th. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Hocking  Glass  Company  against  the  Keppler  Glass 
Constructions  Company.  From  an  order  denying  its  motion  to  open 
its  default,  defendant  appeals.    Order  reversed,  and  motion  granted. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Paul  N.  Turner,  of  New  York  City,  for  appellant. 
Ludwig  M.  Wilson,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  letter  written  by  the  plaintiff's  attorney  is 
tantamount  to  an  indefinite  extension  of  time  to  answer,  importing  an 
agreement  to  give  the  defendant  a  reasonable  time  after  notice  to 
interpose  its  answer.  The  letter  sent  on  the  11th  of  February,  re- 
quiring the  defendant  to  file  its  answer  on  the  13th,  which,  on  account 
of  the  intervening  holiday,  was  not  received  until  that  day,  did  not 
afford  such  a  reasonable  time.  It  may  be  true,  as  respondent  claims, 
that  its  attorney  did  not  enter  judgment  until  February  18th,  and  that 
in  the  meantime  he  had  conversations  with  officers  of  defendant  per- 
sonally ;  but  nowhere  is  it  recited,  nor  do  I  understand  it  to  be  claimed, 
that  respondent's  attorney  offered  to  accept  an  answer,  if  interposed 
after  February  13th. 

The  courteous  attitude  of  the  respondent's  attorney,  and  his  en- 
deavor to  reach  an  amicable  adjustment  without  litigation,  is  com- 
mendable ;  but  that  is  no  reason  for  depriving  the  defendant  of  an 
opportunity  to  litigate  a  defense  or  counterclaim,  which  is  not  shown 
to  be  without  some  possible  merit. 

Order  reversed,  with  $10  costs,  and  motion  granted. 

4s9For  other  cases  see  same  topic  lb  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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SHERMAN  ▼.  NASSAU  BliBCTRIO  R.  00. 
(Supreme  Court,  Appellate  Term,  First  Department    June  6,  1919.) 

1.  Appeal  and  Ebbob  «=»927(3)— Review — ^Nonsuit — ^Pbesuhftion. 

PlalntlH  Is  entitled,  upon  review  of  a  judgment  of  nonsuit,  to  the  benefit 
of  the  most  favorable  Inference  from  the  evidence  adduced,  and,  If  two  In- 
ferences can  bo  drawn  therefrom.  It  is  for  the  jury  to  say  which  of  the 
two  shall  be  drawn. 

2.  Street  Railboads  ^=»1  17(24) — Collisions — Questions  fob  Jubt. 

In  an  action  for  damages  for  the  loss  of  a  horse  struck  by  a  street  car, 
whether  plainllff,  who  was  driving,  was  guilty  of  contributory  negli- 
gence, hel4  for  the  jury. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Louis  Sherman  against  the  Nassau  Electric  Railroad 
Company.  From  a  judgment  dismissing  the  complaint  at  the  close  of 
plaintiff's  case,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

Leopold  Freiman,  of  New  York  City,  for  appellant. 
George  D.  Yeomans,  of  Brooklyn  (Herbert  A.  Brush,  of  counsel), 
for  respondent. 

DELEHANTY,  J.  Plaintiff's  horse  was  struck  by  defendant's  street 
car  while  crossing  Fifth  and  Rodney  streets,  in  the  city  of  New  York, 
and  he  sued  to  recover  damages  for  the  loss  thereof.  The  complaint 
was  dismissed,  at  the  close  of  plaintiff's  case  in  the  court  below,  on  the 
theory  that  the  plaintiff's  driver  was  negligent  in  driving  upon  the  de- 
fendant's tracks  in  front  of  a  fast-approaching  trolley. 

It  is  impossible  to  read  the  testimony  of  the  said  driver  without  being 
impressed  with  his  lack  of  intelligence.  It  is  true  that  he  said  he  looked 
up  the  street  when  he  arrived  at  the  corner  of  Fifth  and  Rodney  streets, 
and  saw  a  fast-approaching  car  half  way  down  the  block,  and  that  he 
then  drove  upon  the  tracks,  and  did  not  look  again  imtil  it  was  too  late. 
On  the  other  hand,  he  also  testified  as  follows : 

"Q.  Win  you  kindly  tell  the  court  and  jury,  when  you  saw  this  car  three 
houses  away,  where  was  your  horse  and  wagon  at  the  time?    A.  On  the  car 

"Q.  On  the  car  track?    A.  Yes. 

"Q.  Did  you  see  the  car  down  there?  A.  Certainly  I  seen  it;  when  I  saw 
it,  she  struck  me. 

"Q.  Did  you  see  the  car  when  it  was  three  doors  below?    A.  Yes. 

"Q.  At  that  time,  where  was  your  horse,  and  where  was  your  wagon?  A. 
On  the  car  track." 

[1,  2]  Plaintiff  is  entitled,  upon  review  of  a  judgment  of  nonsuit,  to 
the  benefit  of  the  most  favorable  inference  that  can  be  drawn  from 
the  evidence  adduced,  and,  if  two  inferences  can  be  drawn  therefrom, 
one  supporting  and  the  other  destroying  the  alleged  cause  of  action,  it 
is  for  the  jury  to  say  which  of  the  two  shall  be  drawn.    Handy  v.  Met- 
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ropolitan  Street  Ry.  Co.,  70  App.  Div.  26,  74  N.  Y.  Supp.  1079.    The 
court  below  should  therefore  have  submitted  the  case  to  the  jury. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


STEIN  et  al.  v.  PEEAGALLO. 

(Supreme  Court,  Appellate  Term,  First  Department    May  28,  1919.) 

Trial  ^=:»23«3(1) — ^Instbuction  on  VrrAi.  Point— Suiticiency. 

In  action  to  recover  back  part  payment  on  purchase  of  restaurant,  It 
being  admitted  that  plaintiffs  were  to  have  had  opportunity  of  supervising 
and  examining  the  receipts  for  a  certain  time,  plaintiffs  were  entitled  to 
have  the  jury  clearly  and  definitely  instructed  on  such  vital  point  of  the 
case,  having  given  testimony  sufficient  to  permit  finding  that  such  opportu- 
nity for  such  investigation  had  been  denied  them,  and  the  ins^Tiction 
that  the  Jury  might  take  the  matter  into  consideration  was  insufficient  to 
protect  their  rights  in  the  premises. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Charles  S.  Stein  and  another  against  Harry  Peragallo. 
From  judgment  for  defendant,  plaintiffs  appeal.  Reversed,  and  new 
trial  granted. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Komblueh  &  Hutter,  of  New  York  City  (Arthur  Hutter,  of  New 
York  City,  of  counsel),  for  appellants. 

Cherurg  &  Cherurg,  of  New  York  City  (Harry  Chiert,  of  Brooklyn, 
on  the  brief,  and  R.  L.  Cherurg,  of  New  York  City,  of  counsel),  for 
respondent. 

BIJUR,  J.  This  action  was  brought  by  plaintiffs  to  recover  back  a 
part  payment  of  $500  on  a  contract  for  the  purchase  of  a  restaurant 
owned  by  the  defendant. 

It  was  testified,  without  objection,  by  both  sides,  that  plaintiffs  were- 
to  have  an  opportunity  to  supervise  and  examine  the  receipts  of  the 
restaurant  for  a  certain  time,  in  order  to  determine  whether  they  equal- 
ed the  weekly  minimum  specified  in  the  contract.  Plaintiffs  gave  tes- 
timony adequate  to  permit  the  jury  to  find  that  this  opportunity  for  in- 
vestigation had  been  denied  to  them.  Their  counsel  then  asked  the 
court  to  charge  that  the  jury  "may  find  a  verdict  for  the  plaintiff  if 
they  find  that  the  defendant  prevented  plaintiffs  from  ascertaining  the 
income  of  the  business."  The  court  replied :  "That  is  a  matter  they 
may  take  into  consideration.  I  don't  think  that  that  would  be  final." 
To  which  plaintiffs'  counsel  excepted.  The  learned  judge  then  charged 
the  jury  the  abstract  proposition  that  a  man  who  claims  a  right  to  re- 
tain a  deposit  must  establish  that  he  acted  fairly  toward  the  person 
whose  deposit  it  was,  etc.  Whereupon  plaintiffs'  counsel,  "in  view  of 
that  charge,"  repeated  his  original  request,  to  which  the  court  again 
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replied,  "They  may  take  that  into  consideration,"  sind  plaintiff  again 
excepted. 

It  seems  to  me  that  plaintiffs  were  entitled  to  have  the  jury  clearly 
and  definitely  instructed  on  this  vital  point  of  the  case,  and  that  the 
language  of  the  learned  judge  below  that  "they  may  take  that  into  con- 
sideration" was  quite  insufficient  to  protect  the  plaintiffs'  rights  in  the 
premises.    See  Porter  v.  Gas  Co.,  220  N.  Y.  152,  115  N.  E.  457. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.   All  concur. 


BENJAMIN  V.  LEVY  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    June  6,  1919.) 

1.  Account  Stated  ^=>14 — Cause  of  Action — Original  Obligation. 

'The  cause  of  action  in  account  stated  is  not  the  obligation  originally 
created  when  the  items  of  indebtedness  arose,  but  the  agreement  of  the 
parties  that  a  certain  balance  remains  due,  and  a  promise  of  the  party 
found  to  be  indebted  to  pay  the  other  the  sum  so  ascertained. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Account  Stated.] 

2.  ACCOUNT  Stated  <®=»1 — Items. 

An  action  may  be  based  on  an  account  stated,  consisting  of  a  single  item. 

3.  Account  Stated  €=>3 — Debt  Arising  out  op  Claim  for  Damages. 

An  action  on  account  stated  will  lie,  although  the  debt  arises  out  of 
claim  for  damages  for  the  loss  of  goods ;  the  claim  becoming  a  liquidated 
indebtedness  by  defendants  assenting  to  the  correctness  thereof. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Israel  Benjamin  against  Jacob  Levy  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Solomon  S.  Leff,  of  New  York  City,  for  appellant. 
Goldstein  &  Goldstein,  of  New  York  City  (Jonah  J,  Goldstein,  of 
New  York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  The  action  is  upon  an  account  stated,  and  the  an- 
swer is  a  general  denial  and  counterclaim  for  $162.50.  Plaintiff  is  a 
manufacturer  and  dealer  in  piece  goods,  and  defendants  are  truckmen, 
who  for  some  time  previous  to  the  period  in  question  did  all  of  plain- 
tiff's trucking,  rendering  to  him  monthly  bills  therefor.  The  record  is 
clear  and  convincing  that  on  May  28,  1918,  plaintiff  delivered  to  de- 
fendant a  case  of  merchandise  of  the  value  of  $726.33  for  shipment  to 
one  Maimon.  On  the  following  day  plaintiff  claims  defendant  Jack 
Levy  informed  him  that  this  case  had  been  stolen  from  his  sidewalk, 
and  that  he  had  immediately  reported  the  loss  to  the  police  officials  and 
to  die  insurance  company  covering  him  in  losses  of  such  character,  and 
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that  if  he  could  not  fiiid  the  case  in  three  or  four  days  he  would  arrange 
for  payment  of  its  value  to  plaintiflF.  Plaintiif  at  that  time  informed 
him  that  about  $700  was  the  value  of  the  contents  of  the  case  in  ques- 
tion. 

Plaintiff  further  contended  that  on  June  S,  1918,  he  handed  Jack 
Levy  a  bill  for  $726.33,  the  exact  value  of  the  case  contents,  and  upon 
asking  payment  thereof  said  Jack  Levy  replied  that  he  admitted  respon- 
sibility for  the  loss  and  would  pay  it  in  December  following,  when  he 
expected  adjustment  of  his  insurance  iclaim,  and  that  in  the  meantime 
plaintiff  could  apply  the  amount  of  defendant's  monthly  trucking  bills 
on  account  thereof.  It  appears  that  the  amount  of  such  applications 
up  to  December,  1918,  was  $162.50.  Plamtiflf  testified  that  in  the  lat- 
ter month  defendants  told  him  that  they  would  not  permit  any  further 
deductions  for  trucking,  and  that  plaintiff  must  wait  for  the  payment 
of  the  balance  of  the  debt  until  the  settlement  of  the  insurance  suit. 
Jack  Levy,  defendant's  only  witness,  denied  receiving  the  case  in 
question,  notwithstanding  the  production  in  evidence  of  his  signed  re- 
ceipt therefor,  as  also  the  promise  to  pay,  although  admitting  that  he 
gave  notice  to  the  poUce  of  the  theft  thereof  and  that  he  had  a  pending 
action  against  the  insurance  company  for  its  loss.  While  conceding 
that  plaintiff  withheld  the  amount  of  his  trucking  bills  as  testified  by 
plaintiff,  his  contention  was  that  it  had  nothing  to  do  with  the  loss 
noted,  but  simply  because  he  (plaintiff)  failed  to  liquidate  his  just  debts. 
The  judgment  as  rendered  is  neither  supported  by  the  weight  of  the 
evidence  nor  by  the  reasonableness  or  probability  of  defendants'  story. 

[1  ]  Respondent  contends  that  the  principles  applicable  to  an  account 
stated  are  neither  involved  nor  proven  herein.  In  reviewing  this  point 
it  is  important  to  consider  the  essential  characteristics  of  such  a  lia- 
bility. In  Schutz  V.  Morette,  146  N.  Y.  137,  141,  40  N.  E.  780,  781,  the 
court  said: 

"The  cause  of  action  in  such  case  is  not  the  obligation  originally  created 
when  the  items  of  indebtedness  arose.  It  is  the  agreement  of  the  parties,  made 
after  the  transactions  constituting  the  account,  that  a  certain  balance  remains 
doe  from  the  one  to  the  other,  and  a  promise  of  the  party  found  to  be  in- 
debted to  pay  to  the  other  the  sum  so  ascertained.  •  ♦  »  The  doctrine  of 
account  stated,  and  the  remedy  thereon,  is  said  to  have  been  founded  original- 
ly on  the  practice  of  merchants;  •  ♦  •  but  its  scope  has  been  extended, 
so  as  to  embrace  an  account  with  items  on  one  side  only,  and  when  the  trans- 
action has  no  relation  to  trade  and  there  were  no  mutual  dealings.  The 
stating  of  an  account  is  in  the  nature  of  a  new  promise." 

[2,  3]  Each  and  every  one  of  the  essentials  enumerated  in  the  case 
cited  was  covered  by  the  proof  in  the  case  at  bar.  There  was  the  loss 
by  defendants  of  the  case  in  question ;  they  were  informed  by  plaintiff 
as  to  the  value  thereof;  an  accounting  was  had  between  the  parties 
in  conection  therewith  by  the  presentation  by  plaintiff  to  defendants 
of  a  bill  for  the  exact  value  of  the  contents  of  the  case,  which  defend- 
ants admitted  they  owed;  their  promise  to  pay  plaintiff  the  amount 
thereof ;  and,  finally,  partial  payments  on  account.  True,  the  account 
stated  consists  of  a  single  item,  but  that  is  sufficient  upon  which  to  base 
the  action.  Stein  v.  gtein,  140  App.  Div.  306,  125  N.  Y.  Supp.  244. 
Nor  does  it  make  any  difference  that  the  debt  arises  out  of  a  claim 


Digitized  by 


Google 


456'  176  NEW  fOBK  8UPPLEHBNT  (Sup.  Ct 

for  damages  for  the  loss  of  the  goods  in  question,  because  the  claim 
became  a  liquidated  indebtedness  by  defendants  assenting  to  the  cor- 
rectness thereof,  and  they  thereby  made  of  it  an  account  stated.  Little 
V.  McClain,  134  App.  Div.  198,  118  N.  Y.  Supp.  916;  Dunham  v. 
Griswold,  100  N.  Y.  224,  3  N.  E.  76. 

It  follows  that  the  judgment  must  be  reversed^  and  new  trial  grant- 
ed, with  $30  costs  to  appellant  to  abide  the  event. 


(187  App.  Div.  868) 

M.  L.  BYDER  BUILDING  CO.  v.  CITY  OF  ALBANY. 

(Supreme  Court,  Appellate  Divlsioii,  Third  Department.    May  7,  1019.) 

1.  Contracts  ^=»232(2) — Building  Contract. 

With  respect  to  right  of  contractor  to  recover  for  extra  work  made  nec- 
essary by  owner's  acts,  the  rule  applies  that  In  every  express  contract  for 
erection  of  a  building,  or  for  performance  of  other  constructive  work, 
there  is  an  implied  averment  that  person  for  whom  work  is  to  be  done 
will  not  obstruct,  hinder,  or  delay  contractor,  but,  on  the  contrary,  will 
in  all  ways  facilitate  performance  of  the  work. 

2.  BIui^iciPAL    Corporations    ^=»360(1)— Constbuction    Contracts — Extra 

Work  Caused  by  Officers. 

Where  representatives  of  a  city  obstructed  the  execution  of  con- 
struction work,  the  city  became  liable  for  damages,  measured  by  the 
extra  expenses  incurred,  although  the  contract  provided  that  the  con- 
tractor should  not  be  paid  for  extras,  unless  approved  by  certain  officials. 

3.  Municipal    Corporations    ^»360(1) — Construction    Contracts — Extra 

Work  Caused  by  Acts  op  Officers. 

Where  a  municipal  contractor  had  finished  the  foundation  of  a  build- 
ing,  and  erected  metal  forms  for  purpose  of  pouring  concrete  for  walls,  and 
an  electrical  contractor  came  upon  the  Job,  and  tore  down  the  forms,  ne- 
cessitating the  rebuilding  thereof,  the  city  was  liable  to  the  contractor  by 
authorizing  other  contract  work  to  be  done,  and  became  liable  for  dam- 
ages, measured  by  the  extra  expense  incurred,  although  the  contract  pro- 
vided that  the  city  was  not  liable  for  extias,  except  where  contracted  for 
by  certain  ofllcers. 

4.  Municipal  Corporations  ^=>360(3) — Consteuction  Contracts — Extras^ 

Damages — DEFECnvB  Plans. 

Where  a  city  furnished  a  contractor  defective  plans  for  a  building,  re- 
sulting in  extra  work  in  the  performance  of  the  contract,  there  was  such 
obstruction  by  the  city  as  entitled  the  contractor  to  damages,  measured  by 
the  extra  expenses  incurred,  although  the  contract  provided  that  contrac- 
tor should  not  receive  compensation  for  extras  furnished^  unless  con- 
tracted for  by  certain  officers. 

5.  Municipal  Corporations  ^=»360(1) — Construction  Contract — Breach — 

Interference  by  City — Extras, 

Where  plumber,  under  contract  with  city,  installed  certain  pipes  in  a 
building  in  such  places  that  they  would  interfere  with  a  building  of  a 
partition  which  a  contractor  had  contracted  to  erect,  with  result  that 
contractor  incurred  additional  expenses,  there  was  a  breach  of  the  con- 
tract by  the  city,  and  contractor  could  recover  damages,  measured  by 
extra  expenses  incurred,  although  contract  proved  that  city  should  not 
be  liable  for  extras,  unless  contracted  for  by  certain  officials. 

6.  Municipal  Corporations  «=»360(3) — Construction  Contracts — Intbrfeb- 

ENCE  BY  City — Damages. 

Where  a  contractor  completed  the  walls  of  a  municipal  building,  leav- 
ing window  openlnRs  of  the  size  specified  in  the  contract,  and  the  city's 
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architects  then  gave  to  a  aubcontractor  of  the  contractor  detailed  plans 
for  larger  windows  than  specified,  resulting  In  windows  of  a  larger  size 
being  manufactured  and  brought  to  the  work,  thus  comi)elling  contractor 
to  enlarge  window  openings  at  an  added  cost,  there  was  an  interference  by 
the  dry,  acting  through  its  architects,  which  constituted  a  breach  of  the 
contract,  and  entitled  the  contractor  to  damages,  although  the  contract 
provided  that  the  city  sho'Jld  not  be  liable  for  extras  and  modifications, 
unless  contracted  for  or  approved  by  certain  officials. 

7.  Contracts  ^=5>232<2) — Constructiow  Contracts — Extra  Work. 

A  contractor,  who  agrees  to  lay  a  cement  fioor  on  a  side  hill.  Impliedly 
agrees  to  make  the  necessary  fill  to  support  it,  so  that  the  fill  necessitated 
by  the  contract  furnishes  no  basis  for  claim  for  extra  work. 

8,  MumoiPAL    Corporations    ^=»360(2) — Construction    Contracts — Inibr- 

FERENCE  WITH  WoRK   BY  CiTT — MODIFICATION  TO  CONTRACT. 

Where  a  contractor,  constructing  a  building  for  a  city,  basement  floor  to 
he  at  a  certain  height  above  sea  level,  asked  the  dty  architect  what 
grade  he  needed  for  the  building,  and  the  architect  gave  a  grade  which 
was  15  inches  higher  than  that  required  by  the  contract,  the  contractor 
could  not  recover  for  the  additional  fill  required ;  the  architect  having  no 
authority  to  contract  for  extras  or  to  modify  the  contract  in  material 
matters. 

1^  CONTRAOTS  ^S>282(2)-^0NSTRUGTI0N  OONTRAOTS — EXTRA  WoRK. 

Wliere  a  contract  provided  for  windows  to  be  surmounted  with  reliev- 
ing arches,  it  was  necessarily  implied  that  there  should  be  no  openings 
al)Ove  the  windows,  and  contractor  could  not  recover  extra  compensation 
for  furring  between  the  top  of  the  windows  and  the  lower  sides  of  the 
arches. 

10.   CONXBAOTS  «S>2d2C2)-~C0N8TR1TCn0N   CONTRACT— BXTRA  W6BK. 

A  contractor  cannot  claim  extra  compensation  for  digging  test  pits' 
to  determine  the  depth  at  which  the  foundation  of  a  building  should  be 
placed;  the  building  being  constructed  according  to  plans  furnished, 
by  an  architect. 

Apj)eal  from  Trial  Term,  Albany  County. 

Action  by  the  M.  L.  Ryder  Building  Company  against  the  City  of 
Albany.  Judgment  for  plaintiff,  and  defendant  appeals.  Modified 
and  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Arthur  L.  Andrews,  of  Albany,  for  appellant  ' 

Visscher,  Whalen  &  Austin,  of  Albany,  for  respondent. 

HENRY  T.  KELLOGG,  J.  The  plaintiff  entered  into  a  written 
contract  with  the  defendant  for  the  erection  of  a  l^^-story  building 
with  basement,  to  be  used  as  a  fire  alarm  signal  station.  The  plaintiff 
performed  its  contract  and  received  the  contract  price.  It  then  brought 
this  action  to  recover  damages,  based  upon  the  value  of  extra  work 
and  materials  rendered  necessary  to  be  furnished  for  the  comple- 
tion of  the  contract,  by  reason  of  the  acts,  directions,  and  omissions 
of  the  defendant  and  its  agents.  The  claim  consists  of  seven  items, 
totaling  $957.16,  for  which  sum  the  plaintiff  has  had  judgment  upon 
the  verdict  of  a  jury. 

The  contract  contained  the  provision : 

''No  work  shall  be  considered  as  an  extra  unless,  before  said  work  shall 
haye  been  done,  a  separate  estimate  for  the  same  in  writing  shall  have  been 
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sabmitted  by  the  said  party  of  the  second  part  to  tbe  said  architects  and 
the  same  approved  by  the  party  of  the  first  part/' 

No  such  estimate  for  extra  work  was  submitted  by  the  plaintiff  or 
approved  by  the  defendant.  The  contract  also  provided  for  altera- 
tions, deviations,  additions,  and  omissions  in  the  contract  work,  to  be 
made  by  the  defendant  through  its  board  of  contract  and  supply.  That 
board  gave  no  directions,  made  no  requests,  and  uttered  no  promise 
relating  to  the  work  involved  herein.  No  officer  with  power  to  bind 
the  defendant  having  contracted  with  the  plaintiff,  no  cause  of  action 
upon  an  agreement  to  pay  for  iextra  work  arises  in  its  favor.  Con- 
sequently, if  there  be  ^y  cause  of  action,  it  must  be  grounded  upon 
the  expressed  or  implied  terms  of  the  original  contract 

[1]  In  every  express  contract  for  the  erection  of  a  building  or  for 
the  performance  of  other  constructive  work,  there  is  an  implied  term 
that  the  owner,  or  other  person  for  whom  the  work  is  contracted  to 
te  done,  will  not  obstruct,  hinder,  or  delay  the  Contractor,  but,  on 
the  contrary,  will  in  all  ways  facilitate  the  performance  of  the  work 
to  be  done  by  him.  This  is  the  principle  which  underlies  the  cases-  of 
Messenger  v.  City  of  Buftalo,  21  N.  Y.  196;  Mansfield  v.  N.  Y. 
Central  R.  R.  Co.,  102  N.  Y.  205,  6  N.  E.  386;  Mulholland  v.  Mayor, 
113  N.  Y.  631,  20  N.  E.  856;  Horgan  v.  Mayor,  160  N.  Y.  516,  55 
N.  E.  204;  Gearty  v.  Mayor,  171  N.  Y.  61,  63  N.  E.  804;  Del  Geno- 
.vese  V.  Third  Ave.  R.  R.  Co.,  13  App.  Div.  412,  43  N.  Y.  Supp.  8. 

In  the  Mansfield  Case  the  court  said  that  the  contract  implied — 
"an  understanding  by  all  parties  that  they  were  to  be  unrestricted  In  the 
employment  of  means  to  perform  It,  and  that  nothing  which  It  was  the  duty 
of  the  owner  to  do  to  enable  the  contractor  to  perform,  should  be  left  undone." 

In  the  Horgan  Case  it  was  said : 

"It  has  been  frequently  held  that  if  a  municipal  corporation,  by  its  own 
act,  causes  the  work  to  be  done  by  a  contractor  to  be  more  expensive  than  it 
otherwise  would  have  been  according  to  the  terms  of  the  original  contract,  it 
is  liable  to  him  for  the  increased  cost  or  extra  work." 

The  case  of  Gearty  v.  Mayor,  supra,  though  it  has  led  to  some  con- 
fusion, is,  nevertheless,  a  leading  authority,  which  enunciates  a  prin- 
ciple having  application  in  the  present  case.  There  a  paving  contrac- 
tor, who  had  laid  a  substantial  portion  of  the  pavement  contracted  for, 
was  required  by  a  city  engineer  to  take  up  and  replace  the  part  so  laid, 
and  a  recovery,  measured  by  the  value  of  the  extra  work  thereby  oc- 
casioned, was  upheld.  Referring  to  the  failure  of  the  plaintiff  to  pro- 
cure a  certificate  from  the  engineer  having  charge  of  the  construction, 
the  court  said : 

"If  this  were  an  action  for  extra  work  under  the  contract,  such  a  certificate 
would  be  necessary ;  but,  as  already  pointed  out,  this  is  an  action  to  recover 
damages  for  a  breach  of  the  contract,  and  the  provision  requiring  a  certificate 
has  no  application," 

The  court  did  not  state  in  what  respect  the  contract  had  been  broken 
by  the  defendant,  nor  was  there  any  express  promise  contained  in 
the  contract  in  relation  to  which  the  facts  proven  established  a  breach. 
The  court  undoubtedly  meant  that  the  defendant  had  impliedly  con- 
tracted in  no  wise  to.  obstruct  the  plaintiff  in  its  work,  that  it  had 
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broken  its  promise  when,  through  compulsion  exercised  by  its  engineer, 
the  plaintiff  was  compelled  to  do  over  work  already  properly  done, 
and  that  the  measure  of  damages  occasioned  by  the  breach  was  the 
value  of  the  extra  work  required  to  be  performed. 

In  Del  Gcnovese  V.  Third  Avenue  R.  R.  Co.,  supra,  the  plaintiff, 
who  had  contracted  to  make  ejccavations  for  cellars  and  foundations, 
was  delayed  in  his  work  by  orders  of  the  architect  in  chaise  requiring 
him  to  suspend  work  to  await  the  performance  of.  work  by  other  con- 
tractors, and  a  recovery  of  damages  for  the  delay  occasioned  was 
upheld.  This  case,  as  well  as  the  Gearty  Case,  are  authorities  for  the 
proposition  that  the  acts  and  directions  of  an  architect  or  engineer 
relating  to  the 'details  of  construction  over  which  they  have  charge 
are  the  acts  of  their  principal,  and  that  when  by  their  acts  or  direc- 
tions a  contractor  is  so  obstructed  in  his  work  that  extra  materials  and 
labor  are  required  to  be  furnished  by  him,  in  order  that  he  may  fulfill 
his  contract,  there  is  a  breach  of  contract  on  the  part  of  the  owner, 
damages  for  which  are  measurable  by  the  value  of  the  additional  work 
and  materials  furnished.  » 

[2]  In  respect  to  at  least  three  items  fbrming  a  part  of  the  claim 
of  the  plaintiff,  the  defendant  itself  obstructed  the  execution  of  the' 
work,  thereby  broke  its  contract  and  because  of  such  breaches,  under 
the  authorities  cited,  became  liable  for  damages,  measured  by  the  ex- 
tra expense  incurred. 

[3]  First  Item.  After  the  plaintiff  had  finished  the  foundations,  it 
erected  metal  forms  for  the  purpose  of  pouring  concrete  for  the  first 
story  walls.  An  electrical  contractor  came  upon  the  job,  tore  down 
the  forms,  and  put  in  wires  and  pipes.  It  does  not  appear  that  the 
plaintiff  had  any  reason  to  know  that  this  contractor  was  to  place 
wires  and  pipes  in  the  wall,  or  that  it  failed  to  accommodate  itself  prop- 
er// to  such  work.  The  plaintiff  admittedly  rebuilt  its  forms  at  a  cost 
of  $40.28,  Here  was  a  clear  case  where  the  defendant  injured  the 
plaintiff  by  authorizing  other  contract  work  to  be  done,  thereby  broke 
an  implifed  term  of  its  contract,  and  became  liable  for  damages  in  the 
amount  claimed. 

[4]  Second  Item.  The  plans  and  specifications  called  for  single 
vent  flues  at  each  end  of  the  building,  to  be  carried 'from  the  base- 
ment to  the  roof,  passing  through  the  center  of  the  gables.  The  plans 
also  showed  windows  in  each  gable  directly  in  the  course  of  the  flues, 
so  that  the  flues  had  to  be  changed  or  the  windows  omitted.  The 
architects  required  the  plaintiff  to  divide  the  flue  to  pass  by  the  win- 
dows on  either  side,  at  an  expense  to  the  plaintiff  of  $72.35.  Thus 
a  defective!  set  of  plans,  furnished  by  the  defendant,  obstructed  the 
plaintiff  in  such  a  manner  as  to  require  extra  work  in  the  performance 
of  his  contract  Therefore  the  defendant  was  liable  for  a  sum  equal 
to  the  value  of  the  extra  work. 

[5]  Third  Item.  A  plumber,  under  contract  with  the  defendant^ 
installed  certain  pipes  in  the  building  in  such  places  that  they  inter- 
fered with  the  building  of  a  pairtition  which  the  plaintiff  had  under- 
taken to  erect,  with  the  result  that  the  plaintiff  incurred  additional 
expense  in  the  sum  of  $3.90.    A  rp^cpvery  was  properly  had  for  this. 
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sum,  for  the  same  reasons  given  in  justification  of  a  recovery  under  the 
first  item. 

Extra  work  and  materials  were  rendered  necessary  to  be  furnished 
by  the  plaintiff  because  of  errors  committed,  directions  given,  and 
compulsion  exercised  by  the  architects  of  the  defendant,  in  reference  to 
one  item  of  the  claim  of  the  plaintiff. 

[6]  Item  Four.  The  plaintiflF  completed  the  walls  of  the  building, 
leaving  window  openings  for  windows  of  the  size  specified  in  the  plans. 
The  architects  then  gave  to  the  subcontractor  of  the  plaintiff  detail 
plans  for  larger  windows  than  specified.  Windows  of  the  larger  size 
were  manufactured  and  brought  to  the  work.  Thereupon  the  plain- 
tiff was  c6mpelled  to  enlarge  the  window  openings  at  an  admitted  cost 
of  $231.56.  In  respect  to  this  item  the  case  is  very  similar  to  that 
of  Gearty  v.  Mayor,  supra,  where  pavement  was  torn  up  and  relaid 
at  the  instance  of  a  city  engineer.  The  plaintiff  in  this  instance  was 
unreasonably  interfered  with  by  the  defendant,  acting  through  its 
agents,  the  architects,  and  was  entitled  to  a  recovery  of  the  sum 
named.  % 

In  respect  to  the  three  other  items  of  its  claim  the  plaintiff  was  not 
entitled  to  a  recovery. 

[7]  Fifth  Item.  This  claim  is  for  $589  for  filling  within  the  walls 
of  the  building,  and  for  grading  outside  the  walls.  The  building  was 
to  be  erected  upon  a  side  hill.  The  existing  grades  were  given  on  the 
plans.  They  showed  the  elevation  at  the  front  of  the  building  to  be 
at  one  end  193.50  feet,  and  at  the  other  end  193.55  feet  over  sea  level. 
They  showed  the  elevation  of  the  building  in  the  rear  to  be  185.10 
feet  at  one  end,  185.90  feet  at  the  other,  and  at  the  center  188.70  feet. 
There  was,  therefore,  a  fall  of  ground  under  the  site  of  the  building 
of  from  4.85  feet  to  8.45  feet.  The  plaintiff  agreed  to  lay  a  hori- 
zontal basement  floor  at  a  level  of  192.84  feet,  to  consist  of  4  inches 
of  concrete  on  a  3-inch  bed  of  cinders  or  sand.  The  elevation  of  the 
floor,  therefore,  at  some  points  was  specified  to  be  7t74  feet  above 
the  surface  of  the  ground.  It  was  not  specifically  provided  in  the 
contract  that  the  plaintiff  should  fill  and  grade  within  the  walls  to 
meet  the  level  of  the  floor.  However,  this  would  seem  to  be  a  neces- 
sary inference.  *  A  contractor,  who  agrees  to  lay  a  cement  floor  on  a 
side  hill,  must  impliedly  agree  to  make  tfie  necessary  fill  to  support  it ; 
otherwise,  he  has  agreed  to  do  the  impossible.  The  fill  necessitated  by 
the  contract,  therefore,  furnished  no  basis  for  a  claim  for  extra  work. 

[8]  The  basement  floor  was,  in  fact,  laid  on  a  bed  15  inches  higher 
than  the  plans  required,  and  additional  filling  and  grading  of  IS  inches, 
both  within  and  without  the  building,  were  therefore  made.  As  re- 
lated by  the  president  of  the  plaintiff,  this  came  about  as  a  result  of 
a  conversation  had  by  him  with  one  of  the  architects.  He  asked  the 
architect  what  grade  he  needed  for  the  building  from  the  curb  back  to 
the  water  table  line,  and  the  architect  replied,  "a  half  inch  to  a  foot." 
The  front  of  the  building  was  set  50  feet  from  the  curb,  so  that  this 
made  an  elevation  of  25  inches  above  the  curb.  Now,  the  plans  them- 
selves distinctly  showed  that  the  finished  grade  at  the  front  of  the 
building  was  to  be  200  feet  above  sea  level,  which  was   15  inches 
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less  than  the  grade  so  given  by  the  architect.  We  have  a  case,  there- 
fore, where  the  contractor  and  the  architects  attempted  to  make  a 
contract,  altering  and  modifying  the  contract  between  the  parties  in 
a  material  respect.  In  Mulholland  v.  Mayor,  supra,  an  engineer  gave 
to  a  paving  contractor  an  erroneous  street  grade,  in  consequence  of 
which  the  contractor  had  to  tear  up  his  work  and  relay  the  pavement. 
The  court  there  said : 

**It  was  not  ocx»sioiied  by  any  intentional  change  of  grade  from  that  in 
dicated  upon  the  plan  and  profile  of  the  work,  and  therefore  was  not  within 
the  terms  of  the  agreement,  which  permits  a  change  without  additional  com- 
pensation." 

The  case  before  us  is  the  converse  of  the  Mulholland  Case..  There 
was  here  no  direction  or  order  ^iven  by  the  architect  in  the  course 
of  the  progress  of  the  work,  which  obstructed  or  delayed  the  work, 
and  laid  the  plaintiff  under  compulsion  to  furnish  additional  labor  and 
materials  in  order  to  complete  his  contract.  On  the  contrary,  at  the 
suggestion  of  the  plaintiff  itself,  a  new  bargain  was  attempted  to  be 
entered  mto  between  the  plaintiff  and  the  architects,  by  which  inten- 
tionally and  voluntarily  the  old  contract  would  be  altered  in  a  material 
particular  and  a  structure  caused  to  be  erected  on  an  elevation  wholly 
different  from  that  agreed  upon.  .  Indeed,  the  building  erected,  as  a 
result  of  this  agreement,  now  stands  upon  an  elevation  15  inches 
higher  than  the  contract  called  for.  The  claim  presented  for  extra 
filling  and  grading  is  therefore  purely  and  simply  a  claim  for  extra 
work  and  materials  furnished  under  an  attempted  alteration  of  the 
contract  which  the  persons  agreeing  to  the  change  had  no  right  to 
make.  The  recovery  upon  this  item. of  the  plaintiff's  claim  cannot  he 
supported. 

[9]  Sixth  Item.  The  plans  called  for  square  windows,  which  in 
some  instances  were  to  be  surmounted  with  relieving  arches.  The 
plaintiff  makes  a  claim  of  $11.13  for  furring  between  the  tops  of  the 
windows  and  the  lower  sides  of  the  arches.  It  certainly  was  to  be 
implied  from  the  contract  that  there  should  be  no  openings  above  the 
windows,  and  that  the  spaces  in  question  should  be  furred.  The  plain- 
tiff was  not  entitled  to  a  recovery  for  extra  work  upon  this  claim. 

[10]  Seventh  Item.  Plaintiff  makes  claim  of  $9  for  digging  test 
pits  to  determine  the  depth  at  which  the  foundations  should  be  placed. 
It  was  no  part  of  the  duty  of  the  plaintiff  under  the  contract  to  make 
these  tests.  If  it  made  them  at  the  request  of  the  architects,  no  claim 
can  be  based  upon  such  request,  for  the  architects  were  without  power 
to  contract  with  the  plaintiff. 

The  verdict  of  the  jury  was  in  exact  accord  with  the  total  sum 
claimed  by  the  plaintiff,  as  shown  in  its  complaint  and  i^roven  by  it  upon 
the  trial.  The  jury  must  therefore  have  arrived  at  its  verdict  by 
awarding  to  the  plaintiff  the  maximum  sum  claimed  and  proven  upon 
each  of  the  seven  items  which  have  been  considered.  As  there  was 
substantially  no  dispute  in  the  proof  in  relation  to  the  'three  items  of 
the  claim  which  we  consider  cannot  form  the  basis  of  recovery,  and 
as  it  does  not  appear  that  upon  another  trial  any  issue  of  fact  in 
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relation  to  these  items  can  develop,  the  judgment  should  be  modified, 
by  deducting  therefrom  the  total  sum  claimed  under  such  three  items. 
The  judgment  should  be  modified,  ay  reducing  the  amount  recovered 
to  $348.03,  and  eliminating  costs,  and,  as  thus  modified,  affirmed.  All 
concur. 


(107  Misc.  Rep.  33) 

BOBB  V.  KUBEL  BROS..  Ina 

(Supreme  Court,  Special  Term,  Kings  Comity.    April,  1919.) 

1.  Nuisance  «=»23(1) — Operation  of  Ice  Manufacturino  Plant — Noises — 

Injury  from  Water — Injunction. 

Owner  .of  six  family  brick  building  who  rented  five  apartments  for  resi- 
dence nses  and  occupied  other  herself  was  entitled  to  injunctioxi  against 
defendant's  operation  of  ice  manufacturing  plant  on  his  adjoining  land 
where  operation  of  machinery  caused  constant  vibration  of  plalntifTa 
building  and  noises  day  and  right  would  make  plaintiff's  tenants  leave  if 
they  could  find  other  quarters  and  where  plaintiff's  wall  was  kept  damp 
and  water  percolated  through  it  into  plaintiff's  cellar. 

2.  Nuisance  ^=»35 — Injunction — Damages  in  Lieu  of  Such  Rbluef. 

Where  plaintiff's  six  family  brick  building  was  worth  $12,000  before 
erection  of  defendant's  adjoining  building  for  manufacture  of  ice  which 
created  a  nuisance  entitling  plaintiff  to  injunction,  and  was  thereafter 
worth  only  $8,000,  a  permanent  injunction  will  be  granted  unless  defend- 
ant pays  plaintiff  $4,000  as  amount  of  damages  sustained  by  her. 

•Action  for  injunction  and  damages  by  Eva  Robb  against  Rubel 
Brothers,  Incorporated.  Judgment  for  plaintiff,  unless  defendant  pay 
a  certain  amount  as  damages. 

Nathaniel  Tonkin,  of  New  York  City,  for  plaintiff. 
Samuel  A.  Telsey,  of  Brooklyn,  for  defendant. 

BENEDICT,  J.  [1]  This  is  an  action  for  a  permanent  injunction 
and  damages.  The  plaintiff  is  now,  and  for  a  long  time  has  been,  the 
owner  of  the  lot  and  building  known  as  No.  493  Blake  avenue,  in  the 
borough  of  Brooklyn.  Her  husband  built  the  house,  which  is  a  six- 
family  brick  building,  three  stories  in  height.  The  plaintiff  occupies 
one  apartment,  and  rents  the  other  five  apartments  to  tenants  for  resi- 
dential uses. 

The  defendant  is  the  owner  of  the  land  adjoining  the  plaintiff's 
property  on  the  west  and  lying  between  that  property  and  Van  Sinderen 
avenue.  Upon  its  said  lot  or  parcel  of  land,  the  defendant,  about  Sep- 
tember, 1918,  erected  a  brick  building  covering  the  entire  space  between 
Van  Sinderen  avenue  on  the  west  and  the  plaintiff's  building  on  the 
east,  and  so  constructed  that  the  easterly  wall  of  the  defendant's  build- 
ing was  against  and  in  contact  with  the  westerly  wall  of  the  plaintiff's 
building.  The  defendant's  building  has,  since  its  construction,  been 
used,  and  is  now  used,  for  the  manufacture  of  ice.  The  defendant's 
buildings  extend  along  Van  Sinderen  avenue  far  beyond  the  rear  of  the 
plaintiff's  house,  and  consist  of  a  number  of  large  brick  buildings, 
some  of  which  are  not,  as  yet,  completed.  The  front  building  of  tiic 
defendant,  facing  on  Blake  avenue,  consists  of  an  engine  room  on  the 

^=»For  other  cases  see  same  topic  &  KB7-NUMBER  Id  all  Key-Numbered  Digests  &  Indexes 
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Street  level,  wifli  heavy  and  ponderous  machinery  propelled  by  elec- 
tricity, and  with  an  ammonia  condenser  on  the  roof,  close  to  the  plain- 
tiiPs  westerly  side  wall.  In  the  rear  of  the  engine  room  is  a  building 
used  as  a  freezing  room,  where  large  cakes  of  ice,  frozen  in  heavy  meta5 
tanks  or  cans,  are  being  handled  after  manufacture.  The  defendant's 
factory  is  operated  by  night  as  w^U  as  by  day,  the  manufacture  of  ice 
there  being  a  continuous  process.  The  operation  of  the  machinery 
causes  constant  vibration  in.  plaintiff's  building,  which  is  noticeable 
there  at  all  times.  The  handling  of  the  tanks,  and  the  removing  of  the 
cakes  of  ice  therefrom  are  the  cause  of  loud  noises,  both  by  night  and 
by  day,  and  more  especially  by  night.  The  ammonia  condenser,  which 
is  placed  upon  the  roof  of  this  front  building,  is  slightly  lower  than 
the  roof  of  the.  plaintiff's  house.  The  use  of  this  condenser  is  such 
as  to  spray  water  against  the  plaintiff's  wall  and  to  keep  it  in  a  con- 
stant state  of  dampness.  Water  is  also  constantly  percolating  or  seep- 
ing from  defendant's  premises,  through  the  westerly  wall  of  the  plain- 
tiffs house,  into  the  cellar,  for  a  distance  of  about  four  feet  above  the 
heighth  of  the  floor,  and  for  about  eight  feet  in  length  towards  the 
rear  of  the  building.  This  water  comes  through  the  wall  in  such  quan- 
tities that  the  plaintiff  has  had  to  have  a  .special  drain  made  in  the 
floor  of  her  cellar  to  carry  pflf  the  surplus  water  that  comes  through  the 
wall.  The  wall  itself  is  soaked  with  the  water,  and  the  mortar  therein 
is  loosened. 

I  have  myself  examined  the  situation,  and  find  the  condition  to  be 
as  above  described.  This  condition  finds  ample  support  in  the  evidence 
in  the  case;  indeed,  in  many  respects,  it  finds  support  in  the  testi- 
mony of  the  witnesses  called  on  behalf  of  the  defendant,  some  of 
whom,  I  am  glad  to  say,  testified  truthfully  concerning  the  condition, 
although  they  were,  and  I  presume  still  are,  in  the  defendant's  em- 
ploy. 

The  defendant's  .evidence  shows,  and,  indeed,  it  was  not  denied, 
that  some  machinery  and  foundations  for  machinery  than  those  already 
in  place  will  shortly  be  put  upon  the  defendant's,  property.  Eviderice 
of  the  same  fact  appeared  to  me  upon  my  examination  of  the  prem- 
ises. The  jarring  of  the  plaintiff's  house,  and  the  noise  at  night  of  the 
dropping  of  large  cakes  of  ice  on  the  defendant's  premises,  has'  cre- 
ated such  a  condition  that,  if  it  were  possible  for  the  tenants  in  the 
building  to  find  other  quarters,  I  am  confident  that  the  plaintiff  would 
lose  her  tenants,  especially  those  occupying  apartments  in  the  rear  of 
her  building,  who  have  been  compelled  to  vacate  their  bedrooms  on  the 
westeriy  side  of  the  plaintiff's  house  and  use  the  rooms  on  the  easterly 
side  for  sleeping  purposes  to  minimize  the  annoyance. 

[2]  The  facts  in  this  case  clearly  come  within  the  rule  as  to  private 
nuisance .  which  is  established  in  our  law,  and  within  such  rule  the 
plaintiff  is  entitled  to  a  permanent  injunction  to  prevent  the  mainte- 
nance of  such  nuisances  as  have  been  established  by  the  evidence  in 
this  case,  and  which,  unless  restrained,  will  be  a  permanent  trespass 
on  the  plaintiff's  property.  The  plaintiff  claims  that  before  the  erection 
of  the  defendant's  building  her  property  was  worth  $12,000,  and  that 
now  it  is  only  worth  $8,000.    I  am  inclined  to  agree  with  her  in  this 
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claim,  and  shall  therefore  direct  that  the  defendant,  if  it  would  avoid 
the  granting  of  a  permanent  injunction  restraining  it  from  the  opera- 
tion of  this  ice  plant,  pay  to  the  plaintiflf  the  sum  of  $4,000,  which  I 
find  to  be  the  damages  sustained  by  the  plaintiflf.  See  Friedman  v,  Cor 
lumbia  Machine  Works,  99  App.  Div.  504,  91  N.  Y.  Supp.  129;  Mc- 
Keon  V.  See,  51  N.  Y.  302,  10  Am.  Rep.  659;  Fish  v.  Dodge,  4  Denio, 
31 1,  47  Am.  Dec.  254 ;  Hartshorn  v.  Cbaddock,  135  N.  Y.  1 16,  31  N.  E. 
997,  17  L.  R.  A.  426.  Judgment  is  rendered  accordingly,  with  costs. 
Judgment  accordingly. 


KELLY  V.  MBNDBLSON. 
(Snpreme  Court,  Appellate  Term,  First  Department.    June  C,  1919.) 

1.  CoapoRATioNs  €=:»542(3) — C0I7VEYANCE  TO  Stockuoldebs  whua  Insolvent 

— LiABiLirr. 

Where  stockholders  of  an  insolvent  corporation  entered  into  an  agree- 
ment, as  the  result  of  which  the  corporate  assets  were  distributed  among 
them,  a  stockholder  and  director  was  personally  Uable  to  a  creditor  for 
only  such  sum  as  such  creditor  would  have  received,  had  the  property  of 
the  corporation,  at  the  time  of  the  distribution,  been  converted  Into 
money  and  applied  to  the  payment  of  the  corporate  debts  pro  rata,  under 
Stock  Corporation  Law,  §  06. 

2.  CoBPORATioNs  ^=s>542(3) — Sbrvzob  roB  Individual  Benefit  of   Stoox- 

HOLDER. 

Where  plaintiff  entered  into  an  agreement  to  perform  a  certain  amount 
of  work  for  a  corporation,  and,  while  the  services  were  being  rendered,  the 
stockholders  entered  into  an  agreement,  as  a  result  of  which  the  corporate 
assets,  the  corporation  being  insolvent;,  were  distributed  among  them, 
plaintiff  would  be  entitled  to  recover  from  a  majority  stockholder  and 
director,  outside  of  the  provisions  of  either  the  Stock  or  General  Corpora- 
tion Law,  as  to  services  rendered  after  the  distribution  to  such  majority 
stockholder  for  his  individu.il  benefit  in  the  completion  of  the  contract 
originally  entered  into  with  the  corporation. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  John  S.  Kelly  against  Julius  Mendelson.  From  a  judg- 
ment, entered  after  trial  before  the  court  without  a  jury,  for  plaintiff, 
for  $800.80,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

Joseph  &  Alvin  T.  Sapinsky,  of  New  York  City  (Alvin  T.  Sapinsky, 
of  New  York  City,  of  counsel),  for  appellant. 

Braun  &  Solomon,  of  New  York  City  (Louis  H.  Solomon,  of  New 
York  City,  of  counsel),  for  respondent 

DELEHANTY,  J.  During  the  months  of  May  and  June,  1916, 
plaintiff  entered  into  an  agreement  to  perform  $1,601.62  worth  of  work 
.  in  the  painting  of  certain  buildings  for  the  Brady-Oltarsh  Construc- 
tion Company,  of  which  the  defendant,  Mendelson,  was  majority  stock- 
holder, director,  and  treasurer.  Plaintiff  completed  his  contract  in 
June,  1917,  and  was  paid  during  the  progress  of  the  work  $900  on  ac- 
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count ;  $700  being  advanced  by  the  check  of  the  corporation  on  Sep- 
tember 11,  1916,  and  $200  by  the  same  method  on  January  30,  1917^ 
leaving  a  balance  due  of  $701.62.  For  this  amount  the  plaintiff  on 
January  2,  1918,  obtained  a  judgment  in  the  Mimicipal  Court  of  the 
City  of  New  York,  and  execution  thereon  was  returned  unsatisfied. 
It  is  conceded  by  stipulation  herein  that  on  October  21,  1916,  defend- 
ant entered  into  an  agreement  with  other  officers  oi  the  corporation,  as 
a  result  of  which  its  assets  were  at  that  time  distributed  among  them,, 
and  plaintiflf  claims  to  be  entitled  to  recover  the  amount  of  his  judg- 
ment from  the  defendant  personally.  The  court  below  has  awarded 
a  judgment  in  his  favor  for  the  full  amount. 

[1]  The  judgment  cannot  be  sustained.  The  evidence  discloses 
that  at  the  time  of  the  wrongful  transfer  the  corporation  was  insolvent. 
The  amount  of  the  plaintiff's  recovery  against  defendant  by  reason  of 
such  transfer  would  therefore  be  limited  to  the  sum  that  plaintiff 
would  have  received,  had  the  property  of  the  corporation  at  that  time 
been  converted  into  money  and  applied  to  the  payment  of  its  debts  pro 
rata.  Stock  Corporation  Law  (Consol.  Laws,  c.  59)  §  66 ;  Trustees  of 
Masonic  Hall  v.  Fontana,  99  Misc.  Rep.  497,  164  N.  Y.  Supp.  370). 
From  the  record  submitted  it  is  impossible  to  determine  accurately 
how  much  was  then  owing  to  the  plaintiff  under  his  contract,  and  what 
was  the  status  of  the  assets  and  liabilities  of  the  corporation. 

[2]  It  appears,  also,  that  after  the  transfer  fai  question  plaintiff's 
services  were  rendered  to  the  defendant  for  his  individual  benefit  in 
the  completion  of  the  contract  originally  entered  into  with  the  corpo- 
ration. For  this  plaintiff  would  be  entitled  to  recover  outside  of  the 
provisions  of  either  the  Stock  or  General  Corporation  Law  (Consol. 
Laws,  cc.  23,  59).  The  record  is  not  in  such  shape,  however,  that  the 
amount  of  such  recovery  can  be  computed. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


NORMANDY  WAIST  CO.,  Inc.,  v.  PAliMBR. 

(Supreme  Court,  AppeUate  Term,  First  Department,    June  6,  1019.) 

Payment  «=»85(2) — ^Mistakk  op  Fact. 

Where  an  assignee  of  a  lease  and  landlord,  both  understanding  that 
the  lease  expired  January  31, 1919,  when  it  In  fact  would  not  expire  until 
January  31,  1920,  agreed  to  a  three-year  extension,  landlord  to  have  a 
bonus  of  $3,000,  at  the  rate  of  |1,000  for  each  year,  upon  the  discovery  of 
the  mistake,  the  lessee  was  entitled  to  recover  $1,000  as  for  money  had 
and  received. 

Payment  ^3»85(1) — ^Recoveby — ^Mistake  of  Fact. 

An  action  for  naoney  had  and  received  will  lie  to  recover  money  paid  to 
another  under  a  bona  fide  forgetfulness  or  ignorance  of  fact. 
Payment  ^=>85(8) — ^Mistake  of  Fact. 

Where  lessor  agreed  to  give  a  three-year  extension,  and  a  lease  was 
drawn  for  three  years,  starting  February  1,  1919,  both  parties  understand- 
ing that  the  old  lease  terminated  at  such  time,  when  in  fact  the  old  lease 
did  not  Expire  until  February  i,  1920,  the  landlord  being  given  a  bonus 
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of  $3j000,  the  understanding  being  that  bonus  wad  to  be  at  rate  of  $1,000  a 
year,  it  w^s  not  necessary  to  rescind  the  lease  in  order  to  recover  the 
|l,000  paid  under  mistake  of  fact. 
4.  Payment  <©=»85(1) — Recovery — Considebation. 

In  an  action  for  money  had  and  received,  to  recover  money  paid  under  a 
mistake  of  fact,  it  is  not  necessary  to  prove  consideration  for  a  promise 
made  by  defendant  to  repay ;  the  law  presuming  a  promise  to  repay. 

.  Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Normandy  Waist  Company,  Incorporated,  against  Les- 
lie R.  Palmer.  From  a  judgment  setting  aside  a  verdict  in  its  favor, 
plaintiff  appeals.    Order  reversed,  and  verdict  reinstated. 

Argued  May  term,  1919,  before  GUY,  BIJUR.  and  DELEHAN- 
TY,JJ. 

George  Wolf,  of  New  York  Qty,  for  appellant. 
Almy,  Van  Gordon  &  Evans,  of  New  York  City  (William  S.  Ev^ 
.ans,  of  New  York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  The  action  is  for  money  had  and  received,  and 
the  answer  is  a  general  denial. 

The  testimony  on  the  part  of  plaintiff  is  to  the  effect  that  in  August, 
1918,  it  occupied  a  loft  in  premises  owned  by  the  Thirty-Second  & 
Thirty-Third  Street  Corporation,  under  a  lease  dated  October  26,  1914, 
between  said  corporation  and  one  Freedman  as  tenant,  which  lease  ex- 
pired by  its  terms  on  January  31,  1920;  that  said  lease  was  assigned 
to  plaintiff  by  consent  of  tiie  lessor  named  therein ;  that  in  said  month 
of  August,  1918,  the  plaintiflf's  president,  one  Blanck,  believing  that 
the  said  kase  expired  in  January,  1919,  saw  defendant,  the  president 
of  the  Thirty-Second  &  Thirty-Third  Street  Corporation,  and  told 
him  so,  and  also  that  plaintiff  desired  a  renewal  thereof ;  that  defend- 
ant told  Blanck  he  did  not  know  when  the  lease  expired,  but  that  he 
would  look  the  matter  up  and  advise  plaintift  later ;  that  thereafter 
defendant  told  Blanck  that  he  had  investigated  the  matter  and  found 
that  the  lease  expired  in  1919;  that  arrangements  were  then  made 
for  a  new  lease  for  three  years  beginning  February  1,  1919,  and  end- 
ing January  31,  1922,  at  an  annual  rental  of  $16,000;  that  it  was  also 
agreed  that  defendant  personally  was  to  receive  the  sum  of  $3|000 
for  obtaining  the  lease,  being  at  the  rate  of  $1,000  for  each  renewal 
year ;  that  thereafter  a  lease  was  executed  in  accordance  with  the  terms 
stated,  and  defendant  was  paid  the  stipulated  sum  of  $3,000. 

Subsequently  it  was  found  that  the  old  lease  terminated  January 
31,  1920,  instead  of  January  31,  1919;  that,  while  defendant  corrected 
the  new  lease,  so  as  to  have  the  letting  begin  February  1,  1920,  he  re- 
fused to  extend  beyond  1922,  a  period  of  only  two  years;  that  Blanck 
then  demanded  the  return  of  $1,000  of  the  bonus  paid,  and  defendant 
agreed  thereto,  but  has  failed  to  pay  the  same.  Defendant  admitted 
that  he  was  under  the  impression  that  the  old  lease  expired  in  1919; 
that  he  agreed  to  obtain  a  lease  for  a  period  of  three  years  from  Feb- 
ruary 1,  1919,  for  which  he  was  to  fiersonally  receive  $3,000;  that  he 
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received  said  amount,  and  that  the  lease  was  corrected  'to  run  from 
1920  to  1922.  The  tnain  defense  is  that  the  $3,000  simply  represented 
a  bonus  paid  for  obtaining  an  extension  of  the  lease  from  February 
1^  1919,  to  January  31,  1922,  and  not  to  payment  at  the  rate  of  $1,000 
a  year. 

[1,  2]  It  seems  to  me  that,  when  defendant  agreed  with  plaintiff  on 
a  three-year  extension,  both  understood  that  it  was  to  run  from  the 
expiration  of  the  then  existing  lease,  which  they  believed  expired  Jan- 
uary 31,  1919.  It  was  on  that  understanding  that  the  bonus  in  question 
was  paid  to  defendant;  but  it  appeared  thereafter  that  the  existing 
lease  did  not  expire  by  limitation  until  January  31,  1920.  I  fail  to  see 
how,  under  the  circumstances  the  mistake  was  other  than  a  mutual  one, 
in  respect  to  which  neither  party  was  in  fault  The  jury  found,  upon 
the  facts  presented,  that  the  bonus  paid  was  at  the  rate  of  $1,000  for 
each  year  of  the  three-year  renewal  agreed  upon,  and  that,  the  defend- 
ant, after  discovery  of  the  mistake,  having  procured  a  lease  for  only 
two  years,  the  excess  pa3mient  of  $1,000  was  obtained  without  consid- 
eration under  a  mistake  of  facts.  For  the  very  reason  that  the  parties 
were  equally  innocent,  the  verdict  rendered  was  right  and  should  stand. 
Bank  of  Commerce  v.  Union  Bank,  3  N.  Y.  230.  That  an  action  for 
money  had  and  received,  such  as  instituted  herein,  lies  for  a  recovery 
of  the  excess  payment  under  the  circumstances  presented,  has  been  de- 
termined in  White  v.  Continental  Nat.  Bank,  64  N.  Y.  316,  21  Am. 
Rep.  612.    It  was  there  held  (64  N.  Y.  319,  21  Am.  Rep.  612)  that— 

**The  right  of  a  party,  paying  money  to  another  under  a  bor.a  fide  forget- 
fulncss  or  ignorance  of  facts,  to  recover  it  back  from  one  who  is  not  entitled 
to  receive  it,  is  well  established.  The  equitable  action  for  money  had  and 
received,  will  lie  against  one  who  has  received  money  which  In  conscience 
does  not  belong  to  him.'* 

See,  also,  Nat.  Park  Bk.  v.  Seaboard  Bk.,  114  N.  Y.  28,  33,  20  N.  E. 
632,  11  Am,  St  Rep.  612. 

[3,  4]  That  it  was  necessary,  as  held  by  the  learned  court  below  in 
setting  aside  the  verdict,  to  rescind  the  lease  in  order  for  plaintiff  to 
recover  the  excess  payment  in  question,  is  against  the  weight  of  au- 
thority. Groves  v.  Brinkerhoff,  4  Hun,  305.  Nor  was  it  necessary  for 
plaintiff  to  prove  consideration  for  defendant's  promise  to  repay,  as 
contended,  the  $1,000  in  question,  for  the  basis  of  the  action  instituted 
herein  is  to  recover  money  paid  defendant  under  a  mistake  of  fact,  and 
the  law  in  the  circumstances  presumed  the  promise  to  repay. 

The  order  appealed  from  is  reversed,  with  $30  costs,  and  verdict 
reinstated.    All  concur. 
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<188  App.  Dlv.  166) 

RANDELL  v.  RANKEN  REALTY  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    May  29,  1919.) 

Bbokebs  ^=»86(5) — Action  fob  Commission — Failure  to  Pbocube  Pubcbaseb. 
Evidence  held  to  fail  to  establish  that  plaintiff  broker  procured  a  pur- 
chaser for  defendant  owner's  real  estate,  who  was  ready »  willing,  and 
able  to  meet  defendant's  offer. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Morris  Randell  against  the  Ranken  Realty  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  MER- 
RELL,  and  PHILBIN,  JJ. 

Ellery  E.  Albee,  of  Dobbs  Ferry,  for  appellant. 

Jacob  Man^ieim,  of  New  York  City,  for  respondent. 

PHILBIN,  J.  The  evidence  fails  to  establish  that  the  plaintiff,  as 
broker,  procured  a  purchaser  for  defendant's  real  estate.  There  is  no 
adequate  proof  that  the  alleged  prospective  purchaser,  Serventi.  was 
ready,  willing,  and  able  to  meet  defendant's  offer  to  sell  at  $170,000. 
This  is  true,  even  though  it  had  been  shown  that  the  defendant  was 
willing  to  allow  a  credit  for  the  mortgages  on  the  property,  amount- 
ing to  $68,500,  by  selling  subject  to  them,  which  defendant  was  not 
bound  to  do.  Serventi  testified  that  he  had  assets,  consisting  of  cer- 
tain real  estate,  valued  by  him  at  $100,000,  and  also  $25,000  cash.  He 
did  not  state  how  his  real  estate  could  be  made  available  to  procure 
the  necessary  money,  and  merely  said  he  "figured"  on  raising  the  re- 
quired sum  and  "guessed"  he  was  able  to  purchase. 

The  question  of  ability  was  squarely  raised  by  defendant'^  counsel 
at  the  close  of  the  case,  on  the  motion  to  dismiss  the  complaint  for 
failure  to  establish  ability  on  the  part  of  the  purchaser.  In  two  dif- 
ferent parts  of  the  charge  the  learned  trial  court  instructed  the  jury 
that  the  burden  was  on  the  plaintiff  to  prove  ability.  We  also  think 
that  the  proof  tends  to  show  that  plaintiff  was  acting  in  the  transac- 
tion for  the  purchaser,  rather  than  for  the  defendant,  and  that  plain- 
tiff failed  to  establish  that  he  obtained  a  bona  fide  offer. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.  Order  filed.  All  con- 
cur. 


<188  App.  Div.  148) 

PEOPLE  V.  GOODHEIM. 

(Supreme  Court.  Appellate  Division,  First  Department    May  29,  1919.) 

1.  Pebjubt  ^=>1 — Elements  op  Offense. 

Necessary  elements  of  the  crime  of  perjury  by  testifying  falsely  before  a 
grand  Jury  are  that  defendant  should  have  taken  an  oath  in  a  proceeding 
before  one  authorized  to  administer  It,  should  have  given  testimony  materi- 
al in  the  proceeding,  should  have  stated  matter  as  true  which  he  knew  to 
be  false,  and  such  falsehood  must  have  been  willful  and  of  his  knowledge. 
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2.  Cbimixal  Law  ^=>448(2) — ^Bvidencb — Conclusion  of  Wmrass. 

In  a  prosecution  for  perjury  by  falsely  testifying  before  a  grand  jury, 
testimony  tending  to  disclose  rhe  subject-matter  under  investigation  by  the 
grand  jury  helA  inadmissible  on  the  ground  that  the  question  called,  not 
for  a  statement  of  facts,  but  the  conclusion  of  the  witness. 

3«  Cbiminal  Law  ^=»400(2) — Seconoabt  Evidence — ^Testimont  as  to  Peg- 
oeedings  befoeb  jubt. 

In  a  prosecution  for  perjury  by  falsely  testifying  before  a  grand  jury, 
the  stenographer  of  the  grand  jury  was  incompetent  to  testify  as  to  the 
subject-matter  under  investigation ;  his  testimony  not  being  the  best  evi- 
dence. The  matter  could  have  been  proved  by  his  reading  from  his 
notes,  or  by  testimony  of  one  of  the  meml)ers  of  the  jury,  under  Code  Cr. 
Proc  §  266. 

4.  Pebjxjbt  ^=>33(3, 6) — ^Evidence — SumciENcr. 

In  a  prosecution  for  perjury  by  falsely  testif^ng  before  a  grand  jury, 
testimony  of  the  stenographer  of  the  grand  jury  as  to  the  subject-mat- 
ter under  investigation  at  the  time  held  insufficient  to  disclose  the  sub- 
ject-matter of  the  investigation,  or  that  defendant's  testimony  was  ma- 
terial to  any  matter. 

5.  Pebjxjbt  ^s>11(1) — ^Matebialitt  of  False  TEsmcONT. 

In  a  prosecution  for  perjury,  the  materiality  of  the  false  testimony 
given  must  be  proved. 

6.  Cbiminal  Law  «=»687(1),  1036(8) — Reopening  Case— Appeal— Objection 

TO  Lack  of  Pboof — Waiver, 

In  a  prosecution  for  perjury,  where  defendant  called  to  the  attention  of 
the  trial  court  the  lack  of  proof  of  the  materiality  of  his  alleged  false 
testimony  before  the  jury  had  retired,  the  court  could  have  permitted  the 
case  to  have  been  reopened  and  the  proof  supplied,  and  by  not  raising  the 
question  until  after  the  charge  defendant  did  not  waive  tiie  objection. 

7.  Pbbjuby  ^=s>40— Appeal — Pbejudicial  Ebbob— Pboof. 

It  was  not  a  mere  technical  defect,  harmless  to  defendant,  charged  with 
perjury  before  a  grand  jury,  that  the  state  did  not  prove  the  subject- 
matter  under  investigation  by  the  grand  jury  at  the  time,  and  the  materi- 
ality of  defendant's  testimony  before  It. 

8b  Pebjubt  ^s»21 — Indictment — ^Natube  of  Investigation — Sufficzbnot. 

An  Indictment  for  perjury  by  having  falsely  testified  before  a  grand 
jury,  which  alleged  that  the  investigation  before  the  jury  was,  not 
whether  any  criminal  law  had  been  broken,  but  whether  a  specific  statute 
had  been  violated,  held  sufficient. 

Clarke,  P.  JT.,  dissenting. 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Isidore  Goodheim  was  convicted  of  perjury,  and  he  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  BOWLING, 
PAGE,  and  MERRELL,  JJ. 

Clark  L.  Jordan,  of  New  York  City  (H.  D.  Wright,  of  Gloversville, 
on  the  brief),  for  appellant. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Robert  C.  Taylor, 
of  New  York  City,  of  counsel),  for  the  People. 

PAGE,  J.  The  defendant  was  indicted  and  convicted  of  the  crime 
of  perjury  in  that  he  had  testified  falsely  before  a  grand  jury.  It  is  not 
necessary  to  review  the  evidence,  nor  state  the  facts,  for  in  our  opin- 
ion the  judgment  cannot  be  sustained,  because  of  the  failure  of  the 
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people  to  prove  certain  facts  that  were  essential  elements  of  the  crime 
charged. 

[  1  ]  Mr.  Justice  Rimisey,  writing  for  this  court,  has  succinctly  stated 
the  elements  of  the  crime  of  perjury: 

•It  is  apparent  that  to  make  one  guilty  of  it  he  must  have  taken  an  oath  in  a 
proceeding  before  one  authorized  to  administer  an  oath,  he  must  have  given 
testimony  which  was  material  in  that  proceeding,  he  must  have  stated  that 
matter  to  be  true  which  he  knew  to  be  false,  and  that  falsehood  must  be  will- 
ful and  to  his  knowledge."  Krauskopf  y.  Tallman,  38  App.  Div.  273,  276,  56  N 
Y.  Supp.  067,  968. 

[2-4]  The  most  serious  defect  in  the  proof  is  the  failure  to  show 
that  the  testimony  alleged  to  have  been  false  was  material  in  the  pro- 
ceeding before  the  grand  jury.  In  the  first  place,  it  was  not  proved 
what  the  subject-matter  of  the  grand  jury's  investigation  was.  The 
stenographer  of  the  grand  jury  was  called  and  asked : 

''Q.  WiU  you  state  what  was  the  nature  of  the  investigation?  A.  The  sub- 
ject-matter of  that  investigation  was  the  fire  that  was  alleged  to  have  occurred 
in  the  Bachuer-tlall  factory  in  GloversvUle. 

*'Q.  With  reference  to  what,  Mr.  Fishbough?  A.  The  subject-matter  was,  as 
I  said  before,  the  alleged  fire  that  was  said  to  have  occurred  in  the  Bachner- 
Hall  factory  in  Gloversville. 

"Q.  What,  if  anything,  was  the  nature  of  the  investigation?  A.  Reference 
was  made  to  certain  claims  made  by  Bachner-Hall  Company  for  the  payment 
of  insurance. 

"By  the  Court:  Q.  You  were  not  asked  what  reference,  was  made  to;  you 
were  asked  what  the  matter  was  that  was  being  investigated  by  the  grand 
jury.  Reference  could  be  made  to  a  gi'eat  many  different  things?  A.  Well, 
that  subject  was  mentioned. 

"Q.  They  might  have  mentioned  the  subject  of  the  weather?  A.  Testimony 
was  giten  on  that  subject. 

"By  Mr.  Weller:  Upon  what  subject?  A.  On  the  subject  with  reference  to 
certain  claims  made  by  the  Bachner-Hall  Company  on  insurance  companies, 
here  in  New  York  City. 

"Q.  And  witnesses  were  heard?  A.  Witnesses  were  heard  on  that  subject 
and  gave  testimony." 

This  is  all  the  testimony  that  was  given  tending  to  disclose  the  sub- 
ject-matter under  investigation  by  the  grand  jury.  The  learned  coun- 
sel for  the  defendant  made  timely  objections  to  these  questions,  that  the 
questions  called  not  for  a  statement  of  facts,  but  the  conclusion  of  the 
witness,  that  the  witness  was  incompetent,  and  that  his  testimony  was 
not  the  best  evidence.  These  objections  would  seem  to  have  been  well 
taken.  The  stenographer  could  have  read  from  his  notes  anything  that 
appeared  therein  tending  to  show  what  the  subject-matter  of  the  in- 
vestigation was,  and  the  testimony  that  had  been  given,  which  would 
show  that  the  questions  which  were  asked  of  the  defendant  were  ma- 
terial, or  these  facts  might  have  been  proved  by  the  testimony  of  one 
of  the  members  of  the  grand  jury.    Code  Cr.  Proc.  §  266. 

[5]  Aside  from  these  considerations,  assuming  the  questions  to  have 
been  competent,  the  answers  were  so  vague  and  general  that  they  failed 
to  disclose  what  the  subject-matter  of  the  investigation  was,  or  that  the 
testimony  of  the  defendant  was  material  to  any  matter  within  iti  ju- 
risdiction. 
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"From  ttne  Ihimemcnlal  the  common  law  has  mad6  the  materiality  of  false 
testimony  an  essential  Ingredient  of  the  erlme  of  perjury.  From  the  earliest 
beginnings  aur  statutes  have  always  embodied  that  rule.  Our  penal  laws,  but 
recently  recodified,  have  continued  It.  That  is,  in  short,  the  unquestioned  law 
of  this  stata*'  People  y.  Teal,  196  N.  T.  372,  89  N.  £2. 10f^6,  25  L.  B.  A.  (N.  S.) 
120, 17  Ann.  Gas.  1175. 

The  fact  that  the  district  attorney  failed  to  prove  this  essential  ele- 
ment of  the  crime  renders  it  necessary  to  reverse  the  judgment  and 
grant  a  new  trial. 

[1-8]  We  assume  that  upon  the  next  trial  the  district  attorney  will 
prove  that  the  g^rand  jury  before  whom  the  testimony  was  given  was 
cpmpetent  to  administer  the  oath  and  enter  upon  the  investigation.  Mat- 
ter of  Hackley,  21  How.  Prac.  103;  Lambert  v.  People,  76  N.  Y.  220, 
235,  32  Am.  Rep.  293.  Upon  his  brief  on  this  appeal  the  assistant 
district  attorney  stated  that  he  "cannot  deny  that  there  was  a  defect 
of  proof  in  this  technical  regard,"  but  he  claimed  that  by  not  raising 
the  question  until"  after  the  judge's  charge  the  defendant  had  waived 
the  objection.  The  matter  was  called  to  Ae  attention  of  the  court  by  a 
request  to  charge  before  the  jury  had  retired.  The  court  could  have 
permitted  the  case  to  have  been  reopened  and  the  proof  supplied:  Peo- 
ple V.  Ferrone,  204  N.  Y.  551,  553,  98  N.  E.  8,  Ann.  Cas.  1913C,  1008. 
This  was  not  a  technicality,  for  it  is  one  element  of  the  crime  of  per- 
jury that  the  false  testimpny  niust  have  been  given  in  a  proceeding  be- 
fore one  authorized  ^o  administer  an  oath.  An  essential  element  of  a 
crime  must  be  proved,  and  cannot  be  presumed  to  exist.  The  indict- 
ment is  not  as  specific  as  it  might  well  have  been  in  its  statement  of  the 
subject-matter  of  the  investigation  before  the  grand  jury.  We  are  of 
opinion,  however,  that  it  was  sufficient,  and  that  defendant's  demurrer 
thereto  was  properly  overruled.  The  indictment  in  People  v.  Gillette, 
126  App.  Div.  665,  111  N.  Y.  Supp.  133,  alleged  that  the  subject-matter 
under  inquiry  was  "whether  officers  or  employ^  of  any  description  of 
life  insurance  companies  in  this  state  have  lately  violated  in  New  York 
county  the  criminal. laws  of  the  state."  In  the  case  under  considera- 
tion die  indictment  states  that  the  investigation  was  not  whether  any 
criminal  law  had  been  broken,  but  whether  one  specific  statute  had  been 
violated. 

The  judgment  should  be  reversed,  and  a  new  trial  granted.  Settle 
order  on  notice. 

LAUGHLIN,  DOWLING,  and  MERRELL,  JJ.,  concur. 

CLARKE,  P.  J.  (dissenting).  I  am  of  the  opinion  that  there  was 
sufficient  evidence  to  take  to  the  jury  the  question  submitted  to  it  by 
the  learned  court: 

"Whether  there  was  a  proceeding  pending  before  the  grand  jury,  investigat- 
ing whether  a  false  claim  had  or  had  not  been  presented ;  second,  whether  the 
defendant  was  called  as  a  witness  and  sworn ;  thirdly,  whether  he  delivered 
that  testimony ;  and,  fourth,  if  he  did  deliver  It,  whether  it  was  false  to  his 
knowledge." 

The  grand  jury  stenographer  testified  to  the  subject-matter  of  the 
investigation  as  follows: 
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'*Q.  On  what  subject?  A.  On  the  sabject  with  reference  to  certain  claims 
made  by  the  Bachner-Hall  Company  on  insurance  companies  here  in  New  York 
City.  Q.  And  witnesses  were  heard?  A.  Witnesses  were  heard  on  that  sub- 
ject and  gave  testimony." 

•     » 

He  also  testified: 

''The  subject-matter  of  that  investigation  was  the  fire  that  was  alleged  to 
have  occurred  in  the  Bachner-Hall  factory  in  Gloversville.  Testimony  was 
taken." 

And  under  cross-examination  by  defendant's  counsel  he  was  asked: 

*'Q.  Now,  the  investigation  that  yen  have  described,  as  relating  to  a  fire  in 
the  Bachner-Hall  Company,  where  did  you  get  the  information  that  it  related 
to  the  Bachner-Hall  Company?    A.  From  the  testimony  given  at  that  time." 

The  defendant  was  indicted  for  perjury  as  a  witness  before  the  grand 
jury,  before  which — 

"was  duly  pending  *  *  ♦  a  certain  investigation  and  inquiry  for  the 
purposes,  among  others,  of  ascertaining  wliat  persons,  if  any,  in  this  conn- 
ty  had  been  guUty  of  the  crime  of  presenting  and  causing  to  be  presented  a 
false  and  fraudulent  claim  and  proof  in  support  of  such  claim  for  the  pay- 
ment of  a  loss  upon  a  contract  of  insurance,  knowing  it  to  be  such,  triable  in 
said  county." 

I  am  therefore  unable  to  agree  with  Mr.  Justice  PAGE  that  this 
judgment  should  be  reversed  for  defect  in  proof  in  this  particular, 
and  find  no  errors  in  the  record  sufficient  to  warrant  a  reversal  of 
what  I  regard  as  a  just  conviction. 

The  judgment  should  be  affirmed. 


BRAUN  et  al.  v.  SORSCHER. 

(Supreme  Court,  Appellate  Term,  First  Department    June  2,  1919.) 

Sales  ^=»343,   344 — Dblivbbt — ^Butsr's  RBrnaAX.  to  AocsPi^-Aonoir  vob 
Bbbach  of  Contslaot. 

Where  buyer,  to  whom  goods  had  not  been  delivered,  refused,  upon 
tender  thereof,  to  accept  the  goods,  or  any  part  thereof,  and  sellers,  upon 
such  refusal,  notified  buyer  that  they  held  goods  for  his  account  as  bailees, 
sellers  could  not  maintain  action  for  breach  of  the  contract,  under  Person- 
al Property  haw,  g  144,  subd.  3;  such  statute  merely  preserving,  with 
some  modifications,  sellers*  common-law  right,  upon  buyer's  refusal  to  ac- 
cept, to  hold  goods  as  bailees  for  buyer  and  sue  for  price. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Herman  W.  Rraun  and  another  against  Nathan  Sorscher. 
From  an  order  of  the  City  Court,  denying  motion  to  strike  cause 
from  commercial  calendar  of  City  Court,  defendant  appeals.  Reversed, 
and  motion  granted. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

H.  &  J.  J.  Lesser,  of  New  York  City  (Jacob  J.  Lesser,  of  New  York 
City,  of  counsel),  for  appellant. 

Levy  &  Levy,  of  New  York  City  (Ellis  V.  Levy,  of  New  York  City, 
of  counsel),  for  respondents. 

^=s»For  other  cases  see  same  topic  A  KEY>NUMBER  in  all  iley-Numbered  Digests  A  Indexes 
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GUY,  J.  In  this  action,  which  is  based  on  a  contract  for  the  sale 
and  delivery  of  merchandise  by  plaintiffs  to  defendant,  and  which  was 
placed  on  the  commercial  calender  by  plaintiffs'  counsel  as  "an  action 
for  breach  of  contract,"  the  justice  at  Special  Term  denied  defendant's 
motion  to  strike  it  from  that  calendar;  the  ground  of  the  denial  be- 
ing "that  the  action  is  one  for  goods  sold  and  delivered  and  is  main- 
tainable under  section  144,  subd.  3,  Personal  Property  Law  (Consol. 
Uws,  c.  41)." 

We  disagree  with  the  conclusions  of  the  justice  helow.  An  ex- 
amination of  the  complaint  shows  that  the  merchandise  was  not  in 
fact  delivered  to  the  defendant,  that  upon  tender  the  defendant  re- 
fused to  accept  the  goods  or  any  part  thereof,  and  that  upon  the  re- 
fusal of  defendant  to  accept  the  merchandise  plaintiffs  notified  de- 
fendant that  they  held  same  for  account  of  the  defendant  as  bailees. 
It  is  clear,  therefore,  that  there  was  no  delivery  of  the  goods.  Butler 
Bros.  V.  Hirzel,  87  App.  Div  462,.  84  N.  Y.  Supp.  693 ;  Gross  v. 
Ajellb,  132  App.  Div.  25,  116  N.  Y.  Supp.  380. 

Subdivision  3  of  section  144  of  the  Personal  Property  Law  does 
not  avail  the  respondents,  for  it  merely  preserves,  with  some  modifi- 
cations, the  common-law  right  of  the  vendors,  upon  the  vendee's  re- 
fusal to  accept,  to  hold  the  goods  as  bailees  for  the  buyer  aijd  sue  for 
the  price. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
f:ranted,  with  $10  costs.    All  concur. 


ROGERS  et  al.  v.  BLACK  &  WHITE  CAB  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    June  6,  1919.) 

OoUirrS      ^=s>190<2) — MUNI0IPAI«      CoTHET — ObDKBS      RsVIKWABLB-^DlSlflSSINO 
COMFLAINT  AT  OPENING  OF  TbIAL. 

No  appeal  lies  from  an  order  of  the  Municipal  Court  dismissing  tbe  com- 
plaint at  the  opening  of  the  trial,  and  the  matter  can  only  be  reviewed 
upon  appeal  taken  from  a  Judgment. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Lewis  Hopkins  Rogers  and  another  against  the  Black  & 
White  Cab  Company,  Incorporated.  From  an  order  of  the  Municipal 
Court,  entered  in  favor  of  defendant,  dismissing  the  complaint  at  the 
opening  of  the  trial,  plaintiffs  appeal.  Appeal  dismissed,  without 
costs. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Lewis  Hopkins  Rogers,  of  New  York  City,  for  appellants. 
Wing  &  Wing,  of  New  York  City  (George  S.  Wing,  of  New  York 
City,  of  counsel),  for  respondent. 

^s»¥oT  other  cues  see  laxne  topic  ft  KBT-NUMBER  in  all  Key-Numbered  DlgesU  ft  Indexee 
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PER  CURIAM.  No  appeal  lies  from  an  order  of  this  character;  it 
can  only  be  reviewed  upon  an  appeal  taken  from  a  judgment.  See 
Mutual  Braid  Co.  v.  Jeifers,  106  Misc.  Rep.  494,  174  N.  Y.  Supp. 
730,  731. 

Appeal  dismissed,  without  costs. 


In  re  IROQUOIS  NATURAL  GAS  CO.  I 

(Supreme  Court,  Special  Tenn,  Albany  County.    May  24,  1919.)  I 

Cebtiorabi  «=»47— Stat  Pending  Revdcw— Pubuc  Sbbviob  Commibsion's  Ob-  i 

DBR. 

Under  Code  Ciy.  Proc.  §  2131,  giving  court  granting  writ  of  certiorari 
discretionary  power  to  stay  execution  of  determination  to  be  reviewed, 
Public  Service  Commission's  order  fixing  rates  for  natural  gas  will  be 
stayed  pending  review  thereof,  on  writ  of  certiorari,  where  application 
was  made  upon  notice  under  Public  Service  Commissions  Law,  |  23, 
subd.  2. 

In  the  matter  of  the  application  of  the  Iroquois  Natural  Gaa  Com- 
pany for  a  writ  of  certiorari  to  be  directed  t9  the  PuWic  Service  Com- 
mission of  State  of  New  York,  Second  District.  Upon  motion  for  stay 
of  Public  Service  Commission's  order  pending  determination  of  writ. 
Granted,  and  order  submitted  signed. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo  (D.  J..  Kenefick,  of 
-Buffalo,  of  counsel),  for  relator. 

L.  P.  Hale,  of  Albany,  for  Public  Service  Commission,  Second  Dis- 
trict. 

William  S.  Rann,  Corp.  Counsel,  of  Buffalo  (Frederick  C.  Rupp, 
Asst.  City  Atty.,  of  Buffalo,  of  counsel),  for  city  of  Buffalo. 

Louis  L.  Thrasher,  of  Jamestown,  for  village  of  Lancaster. 

RUDD,  J.  The  relator,  Iroquois  Natural  Gas  Company,  asks  for  a 
stay  of  the  order  of  the  Public  Service  Commission,  Second  District, 
fixing  the  rates  of  the  relator  for  natural  gas,  pending  the  hearing  and 
determination  by  the  Appellate  Division  of  a  writ  of  certiorari  issued 
under  an  order  of  this  court. 

The  court  granting  the  writ  is  given  discretionary  power  to  stay 
the  execution  of  the  determination  which  is  to  be  reviewed  under 
such  terms  as  to  security  or  otherwise  as  justice  requires.  Section 
2131,  Code  of  Civil  Procedure.  The  application  is  made  under  sec- 
tion 23,  subd.  2,  of  the  Public  Service  Commissions  Law  (Consol.  Laws, 
c.  48),  and  is  upon  notice. 

An  order  cannot  be  made  ex  parte  "staying  or  suspending  an  order 
of  the  commission  fixing  any  rate."  The  order  to  show  cause,  granted 
by  this  court,  returnable  at  this  time,  did  not  stay  or  suspend  an  order 
of  the  commission  fixing  a  rate,  but  it  did  stay  'the  orders  of  the 
commission  so  far  as  they  require  the  relator  to  file  new  rate  schedules. 
Upon  stipulation  an  order  is  granted  allowing  the  city  of  Buffalo  and 
the  village  of  Lancaster  to  intervene  in  this  proceeding. 

^5»For  other  eaees  see  same  topic  ft  KBT-NUHBBR  in  aU  Key-Numbered  Dliceets  A  Indexes 
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Upon  the  meHts  of  the  application  it  seems  that  justice  requires 
that,  pending  the  review  of  the  determination  of  the  Public  Service 
Commission  as  to  the  rate  fixed  and  until  the  final  determination  there- 
of, both  the  relator  and  the  buyers  and  consumers  of  i-elator's  product 
should  be  protected.  Such  method  is  usual  and  has  met  the  approval 
of  the  courts.  We  cannot  here  review  the  order  of  the  Public  Service 
Commission.  There  is  a  forum  for  such  review,  and  until  it  is  had, 
and  a  determination  reached,  there  seems  to  be  no  controlling  rea- 
son why  the  parties  affected  should  not  be  left  as  nearly  as  possible  in 
the  same  rdative  Rosition,  and  particularly  so  when  there  is  devised 
a  method  of  protecting  each  whatever  the  result  of  the  review  may  be. 

The  motion  of  relator  is  granted,  and  the  order  submitted  is  signed. 


a06  Misc.  Bep.  «66) 

BRADLEY  v.  NEAL. 

(Supreme- Court,  Special  Term,  Brie  County.    March,  1919.) 

BOUNDAUES  ^5»33 — PaESTTMPTXON — CONVETANCSS  WITH  RbFEKENCE  TO   StBEET 

Lines. 

Where  conveyances  were  made  after  former  lines  of  avenue  were  chang- 
ed by  city  council  of  Buffalo,  pursuant  to  section  358  of  charter,  the  pre- 
sumption Is  that  the  conyeyances  were  made  according  to  changed  lines, 
and  where  both  owners  were  willing  to  accept  city's  conveyances  of  any 
property  between  original  and  changed  lines,  one  owner's  action  to  en- 
Join  the  other's  construction  of  driveway  between  properties,  on  theory 
that  It  would  be  partly  on  plalntifTs  premises,  was  not  maintainable. 

Action  for  injunction  by  John  C.  Bradley  against  Belle  C.  Neal. 
Temporary  injunction  vacated,  and  complaint  dismissed. 

Desbecker,  Fisk  &  Newcomb,  for  plamtiff. 

White,  Babcock  &  Means,  of  Buffalo,  for  defendant. 

LAUGHLIN,  J.  The  issues  in  this  action  were  stipulated  on  the 
calendar  and  submitted  upon  an  agreed  statement  of  facts.  This  is  a 
suit  in  equity  to  enjoin  the  defendant,  her  contractors,  agents,  serv- 
ants, and  employes,  from  entering  upon  the  premises  alleged  to  be 
owned  by  plaintiff,  and  from  interfering  with  the  lawn  thereon,  and 
from  constructing  a  driveway  thereon. 

The  plaintiff  and  defendant  are  abutting  owners  of  premises  situate 
on  the  northerly  side  of  Bidwell  parkway  in  the  city  of  Buffalo,  N. 
Y.,  and  the  controversy  is  over  the  boundary  line  between  the  prem- 
ises, and  it  has  arisen  from  the  fact  that  the  descriptions  by  which  the 
premises  have  been  conveyed  commence  at  the  point  of  intersection 
of  the  northwesterly  line. of  Bidwell  parkway  with  the  north  line  of 
West  Delevan  avenue,  which  point  of  intersection,  as  West  Delevan 
avenue  existed  at  the  time  of  the  conveyances,  and  as  it  had  been  de- 
clared to  exist  and  had  been  paved  and  curbed  by  the  municipal  au- 
thorities, is  3.16  feet  from  the  point  of  intersection  according  to  the 
lines  of  West  Delevan  avenue  as  originally  acquired  by  the  city  of 

^s»For  oUi«r  cases  see  same  topic  A  KBY-NUMBBR  In  all  Ke]»-N umbered  Digests  A  IndexM- 
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Buffalo  in  or  atxout  the  year  1858.  It  does  not  appear  by  the  stipulation 
of  facts  whether  West  Delevan  avenue  as  originally  acquired  was  used 
by  the  public  to  the  extent  of  its  entire  width,  nor  does  it  appear  wheth- 
er or  not  it  was  improved  by  the  city  prior  to  1890,  when  a  proceeding 
for  paving  it  was  duly  instituted.  It  is  stipulated  that  in  1890  it  was 
surveyed  by  the  city  and  a  map  thereof  made,  which  is  now  on  file 
with  the  bureau  of  engineering,  and  that  it  was  then  paved  in  accord- 
ance with  the  street  lines  as  shown  on  that  map,  and  that  the  pavement 
has  been  so  maintained  ever  since.  The  street  lines,  according  to  the 
survey  pursuant  to  which  the  avenue  was  paved,^show  said  point  of 
intersection,  3.16  feet,  measured  on  the  northerly  Ime  of  Bidwell  park- 
way, westerly  of  the  point  of  intersection  according  to  the  lines  of  West 
Delevan  avenue  as  originally  acquired. 

The  stipulated  facts  do  not  trace  the  title  of  either  party  back  be- 
yond the  time  when  this  was  made.  Both  parties  acquired  title  from 
the  same  grantor,  one  James  Newton.  It  is  stipulated  that  on  the  20th 
of  May,  1910,  Newton  was  seized  in  fee  of  a  parcel  .of  land  having  a 
frontage  of  128  feet  on  the  northwesterly  side  of  Bidwell  parkway,, 
commencing  at  the  intersection  of  the  northwesterly  line  of  said  park- 
way with  the  northerly  line  of  West  Delevan  avenue,  and  extending 
128  feet  northeasterly  therefrom  along  the  northwesterly  line  of  said 
parkway  and  extending  in  depth  therefrom  at  right  angles  122  feet. 
This  was  20  years  after  the  lines  of  West  Delevan  avenue  had  been 
thus  changed,  and  the  deed  contains  no  express  provision  indicating 
whether  the  original  or  the  changed  point  of  intersection  was  intended 
as  the  starting  point  iri  the  description.  On  said  20th  of  May,  1910, 
Newton  conveyed  38  feet  of  this  frontage,  extending  the  entire  depth 
of  the  parcel,  to  defendant  and  by  the  description  the  frontage  thus 
conveyed  commenced  90  feet  from  said  point  of  intersection.  On  the 
27th  of  September  Newton  conveyed  40  feet  of  the  remaining  parcel 
to  one  Edwards  by  a  description  beginning  at  said  point  of  intersection 
and  extending  40  feet  northeasterly  along  the  northwesterly  line  of  the 
parkway.  On  the  29th  of  November,  1913,  he  conveyed  the  remaining 
50  feet  of  the  parcel  to  the  plaintiff  by  a  description  commencing  on 
the  northwesterly  line  of  Bidwell  parkway  and  40  feet  northeasterly 
from  said  point  of  intersection. 

It  is  further  stipulated  that  Newton  during  his  ownership  built  single 
family  residences  upon  each  of  the  three  parcels,  upon  the  understand- 
ing and  belief  that  the  north  line  of  West  Delevan  avenue  was  correctly 
located  on  the  survey,  and  that  they  were  used  and  occupied  on  that  un- 
derstanding and  belief  until  the  time  of  the  conveyance  to  the  plaintiff. 
It  is  further  stipulated  that  on  the  31st  of  July,  1918,  the  city  council 
unanimously  adopted  a  resolution  pursuant  to  section  358  of  the  char- 
ter, ascertaining  and  establishing  the  boundary  lines  of  West  Delevan 
avenue,  at  the  points  in  question,  as  then  indicated  and  determined  by 
the  pavement  and  in  accordance  with  the  survey  of  1890,  and  directed 
the  city  clerk  to  record  the  resolution  in  the  street  record  and  author- 
ized the  mayor  to  execute  quitclaim  deeds  to  the  abutting  owners  of 
any  property  between  the  lines  of  the  avenue  as  originally  acquired 
and  as  so  declared.    The  parties  hereto  were  willing  to  accept  the  con- 
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veyances  prepared  and  tendered  by  the  city,  but  the  abutting  owner 
on  the  west  of  the  premises  so  conveyed  to  Edwards  refused  to  accept 
or  to  quitclaim  to  Edwards  any  right  he  may  have  by  reason  of  such 
difference  in  the  lines  of  West  Delevan  avenue  as  originally  acquired 
and  as  subsequently  paved. 

It  appears  that  there  is  a  private  residence  on  the  premises  of  plain- 
tiff and  of  defendant,  and  that  on  or  about  the  20th  of  June,  1918,  the 
defendant  caused  a  driveway  to  be  staked  out  between  the  houses,  and 
intended  there  to  construct  a  stone  or  concrete  driveway  for  automo- 
biles. This  action  was  brought  to  enjoin  such  construction,  on  the  the- 
ory that  the  description  ran  from  the  intersection  according  to  the  orig- 
inal line  of  West  Delevan  avenue  and  on  that  theory  the  driveway  as 
contemplated  would  be,  in  part,  on  the  plaintiff's  premises,  but,  if  the 
descriptions  run  from  the  point  of  intersection  according  to  the  changed 
line  of  the  avenue,  then  there  would  be  no  encroachment  by  the  con- 
struction of  such  a  driveway. 

It  is  quite  plain,  I  think,  that  this  action  cannot  be  maintained.  The 
conveyances  having  been  made  after  the  lines  of  South  Delevan  avenue 
were  changed  they  are  presumed  to  have  been  made  in  accordance  with 
the  lines  of  the  avenue  as  then  established  by  the  municipal  authorities 
paved  and  used.  Smith  v.  Stacey,  68  App.  Div.  521,  73  N.  Y.  Supp. 
1022;  Herse  v.  Mazza,  100  App.  Div.  59,  91  N.  Y.  Supp.  778;  Barrows 
V.  Webster,  144  N.  Y.  422,  39  N.  E.  357;  Blackman  v.  Riley,  138  N. 
Y.  328,  34  N.  E.  214. 

The  stipulated  facts  with  respect  to  the  practical  location  confirm 
this  view.  The  action  of  the  municipal  authorities  granted  to  the  par- 
ties in  interest  all  the  relief  to  which  they  were  entitled  in  any  view 
of  the  case,  and  the  conveyances  tendered  by  it  should  have  been  ac- 
cepted. 

•With  respect  to  those  who  hold  out  against  such  action,  it  may  be 
that  other  litigation  will  be  necessary ;  but,  if  the  f apts  are  the  same 
as  those  now  submitted  for  adjudication,  there  can  be  no  doubt  with 
respect  to  what  the  decision  will  be. 

It  follows  that  the  temporary  injunction  should  be  vacated,  and  the 
complaint  dismissed,  but,  in  accordance  with  the  stipulation,  without 
costs. 

Ordered  accordingly. 


KEPECS  V.  SCHWARTZ. 

SAME  V.  SCHWARTZ  et  ux. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  6,  1919.) 

1.  Appeal  and  Error  <S=»927(3) — Review — ^Nonsuit. 

Where  plaintiff's  complaint  was  dismissed  at  the  close  of  plaintiff's  case. 
In  determining  whether  dismissal  was  proper,  the  testimony  given  on  the 
part  of  the  plaintiff  must  be  taken  as  true. 

2.  Limitation  of  Actions  <©=>148(4) — Acknowledgment  of  Claim. 

Where  maker  of  outlawed  notes,  on  being  asked  for  payment,  stated, 
"Well,  I  can't  give  you  so  much  money ;   I  got  here  $5,  and  I  give  you  on 

$s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dleests  &  Indexes 
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tbe  notes  $5,  and  come  to  my  bouse  v^h^  you  Xeel. better,  and  come  to  my 
house  with  the  notes,  and  I'll  give  you  the  money,'*  there  was  a  sufficient 
acknowledgment,  under  Code  Civ.  Proc.  {  895,  to  take  them  out  of  the 
statute  of  limitations. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Actions  by  Morton  Kepecs  s^inst  Adolph  Schwartz  and  against 
Adolph  Schwartz  and  wife.  From  two  judgments,  dismissing  his  com- 
plaint in  each  case,  plaintiff  appeals.    Reversed,  and  new  trials  ordered. 

Argued  May  term,  1919,  before  GUY,  BITUR,  and  DELEHAN- 
TY,JJ. 

Herman  H.  Levy,  of  New  York  City,  for  appellant. 
Hyman  &  Slomon,  of  New  York  City  (Sol.  A.  Hyman,  of  New 
York  City,  of  counsel),  for  respondents. 

DELEHANTY,  J.  These  actions  were  tried  together ;  the  defend- 
ant offering  no  testimony,  and  the  plaintiff's  complaint  being  dis- 
missed at  the  close  of  the  plaintiff's  case. 

The  first  action  was  brought  against  the  defendant  Adolph  Schwartz 
upon  two  promissory  notes,  one  for  the  sum  of  $60  given  in  Septem- 
ber, 1905,  and  one  for  $30  given  in  December,  1905. 

The  second  action  was  brought  against  Adolph  Schwartz  and  Gizella 
Schwartz,  his  wife,  and  was  also  upon  two  notes  given  for  money 
loaned  to  both  defendants  between  May  1, 1906,  and  February  1,  1908, 
and  amounting  to  the  sum  of  $193.30. 

This  action  was  begun  on  December  15,  1915,  and  at  that  time  about 
nine  years  had  elapsed  from  the  time  the  notes  were  given,  and  there- 
fore, unless  there  was  a  sufficient  acknowledgment  of  the  claims  under 
section  395  of  the  Code  of  Civil  Procedure,  the  statute  of  limitations 
had  run. 

[1,  2]  The  complaints  having  been  dismissed,  the  testimony  given  on 
the  part  of  the  plaintiff  must  be  taken  as  true.  The  plaintiff  testified 
that  in  May,  1915,  he  came  home  from  a  hospital,  and  the  defendant 
Adolph  Schwartz  visited  him  at  his  house.    While  there — 

"I  asked  him  [Adolph]  for  the  money  for  the  notes.  ♦  ♦  ♦  I  needed  some 
money.  ♦  •  ♦  At  that  time  I  asked  him  to  give  me  $50  or  $100,  and  he 
said,  'Well,  I  can't  give  you  so  much  money;  I  got  here  $5,  and  I  give  you 
on  the  notes  $5,  and  come  to  my  house  when  you  feel  better,  and  come  to  my 
house  with  the  notes,  and  I'll  give  you  the  money," 

In  this  statement  the  plaintiff  was  corroborated  by  one  Peggy  Sha- 
piro, who  was  apparently  a  disinterested  witness,  and  who  had  called 
upon  the  plaintiff  and  was  present  when  Adolph  came  there.  Her  ver- 
sion of  the  conversation  is  practically  similar  to  that  of  the  plaintiff. 
She  says  she  heard  the  plaintiff  say  to  Adolph,  "I  am  sick,  and  cannot 
afford  to  pay  my  rent  and  support  my  children ;  *  *  *  why  don't 
you  help  me  on  those  four  notes?"  that  Adolph  said,  "Well,  I  have 
only  $5  in  my  pocket,  and  Fll  let  you  have  it,  and  when  you  feej  better 
you  come  over  to  my  house  with  your  wife,  and  we  will  make  the  ac- 
count, how  much  I  owe  you,  and  I  will  pay  it  little  by  little." 
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In  the  case  of  Security  Bank  v.  Finkelstein,  160  App.  Div.  315,  145 
N.  Y.  Supp.  5,  the  court  said,  citing  several  cases : 

"By  judicial  decisions  a  rule,  doubtless  now  as  binding  as  a  statutory  en- 
actment, bas  been  declared  to  the  effect  that  a  payment  of  either  principal  or 
interest  made  by  the  debtor  gives  rise  to  an  implied  promise,  or  justifies  an 
inference  of  a  n^w  promise,  on  his  part  made  at  that  time,  in  the  absence 
of  evidence  showing  that  he  disclaimed  the  Intent  to  have  his  act  given  that 
effect,  to  pay  the  balance  of  the  indebtedness,  and  that  the  statute  of  limlta* 
tlons  from  that  time  commences  to  run  on  the  new  promise,  renewing  the 
contract." 

Judged  by  this  rule,  the  testimony  given  on  the  part  of  the  plaintiff, 
if  it  had  been  submitted  to  the  jury,  would  have  justified  a  finding  that 
the  defendant  Adolph  had  acknowledged  his  indebtedness  on  the  notes 
sued  on,  had  made  a  part  payment  thereon,  and  had  promised  to  pay 
the  balance.  This  would  have  taken  it  out  of  the  statute^  and  allowed 
the  plaintiff  to  recover. 

This  case  is  in  no  wise  contradictory  of  the  decision  in  the  case  of 
Crow  V.  Glesen,  141  N.  Y.  489,  36  N.  E.  497,  relied  upon  by  the  re- 
spondent, but  is  supported  by  that  case.    The  court  in  that  case  said : 

"Part  payment  of  a  debt  is  not  of  itself  conclusive  to  take  the  case  out  of 
the  statute.  In  order  to  have  that  effect,  it  must  not  only  appear  that  the 
payment  was  made  on  account  of  the  debt,  but  also  on  account  of  the  debt 
for  which  action  Is  brought,  and  that  the  payment  was  made  as  a  part  of  a 
larger  Indebtedness,  and  under  such  circumstances  as  warrant  a  jury  in 
finding  an  implied  promise  to  pay  the  balance." 

In  the  instant  case  part  payment  was  made,  the  notes  were  men- 
tioned, it  is  not  shown  or  claimed  that  any  other  indebtedness  existed 
between  the  parties,  and  that  there  was  still  existing  a  "larger  indebt- 
edness" was  clearly  indicated.  Similar  testimony,  and  of  equal  value, 
which  need  not  be  recited  in  detail,  was  given  on  the  part  of  the  plain- 
tiff, showing  that  the  defendant  Gizella  Schwartz,  in  November,  1917, 
paid,  to  apply  on  the  notes  to  which  her  signature  was  attached,  the 
sum  of  $10,  and  promised  to  pay  the  remainder.  The  judgments  must 
therefore  be  reversed. 

Judgments  reversed,  and  new  trial  ordered,  with  $15  costs  in  each 
case  to  appellant  to  abide  the  event.    All  concur* 


(107  Misc.  Rep.  430) 

SMITH  ▼.  BCONOMICAIi  OARAGE,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department    June  3,  1919.) 

1.  LiTEBY  Stable  and  Gauaoe  Keepers  <@=>7 — Injuby  to  Automobile — Pbima 

Facie  Case. 

Proof  that  a  motor  car,  when  deUvered  to  a  garage  keeper,  was  In 
good  order,  but  when  called  for  a  few  days  later  It  was  damaged,  the 
water  Jacket  having  frozen  and  burst,  makes  out  a  prima  facie  case 
against  the  bailee,  the  garage  keeper. 

2.  liivEBT   Stable  and   Garage   Keepers   ^=»7 — Injury  to  Automobile — 

Prima  Facie  Case — Rebutting  Sa^ie. 

It  then  became  the  duty  of  the  garage  keeper  to  rebut  the  prima  fade 
case,  by  showing  that  he  used  due  care  as  bailee. 

^=S9For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Ker-Numbcred  Dicests  A  iDdaxea 
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S.  liivERT  Stabm;  awd  Gabaoe  Keepers  ^=>7 — ^Injtjbt  to  Automobiub — Dim 
OF  Garage  Keepeb. 

Where  a  car  was  stored  In  a  steam-heated  garage,  if  keeper  was  unable 
to .  maintain  the  temperature  above  freezing  point,  he  should  take  pre- 
cautions to  prevent  the  cooling  system  of  the  motor  car  from  freezing,  it 
being  his  duty  to  exercise  such  care  and  precaution  as  an  ordinarily  pru- 
dent person  would  have  exercised  in  the  care  of  his  own  property ;  and 
hence  a  charge  that  the  garage  keeper  merely  had  to  use  such  care  as 
was  commensurate  with  the  circumstances  of  the  case  was  erroneous. 

Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Louis  H.  Smith  against  the  Economical  Garage,  Incorpo- 
rated. From  a  judgment  for  defendant,  entered  on  the  verdict  of  a 
jury,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

Lee  &  Wadsworth,  of  New  York  City  (Joseph  Day  Lee,  of  New  York 
City,  of  counsel),  for  appellant. 

Giffin  &  Hannon,  of  New  York  City  (John  W.  Hannon,  of  New 
York  City,  of  counsel),  for  respondent. 

FINCH,  J.  Plaintiff  kept  his  automobile  in  defendant's  garage  un- 
der a  contract  providing  that  defendant  should  wash  and  care  for  the 
car,  for  which  plaintiff  paid  $27.50  a  month.  Said  garage  was  a  steam- 
heated  garage.  Plaintiff  had  kept  his  automobile  there  for  about  10 
years.  On  December  30,  1917,  plaintiff  used  his  car  and  returned  it 
to  the  garage  in  good  condition.  On  January  1st  plaintiff  tried  to  use 
his  car,  and  found  that  the  water  in  the  cooling  system  was  frozen  and 
that  the  water  jacket  had  burst.  To  recover  the  damages  sustained 
by  reason  thereof  this  action  is  brought. 

The  facts  are  practically  not  in  dispute.  Although  it  was  unusually 
cold  weather,  the  defendant  ran  the  motors  of  some  cars  and  emptied 
the  water  from  the  cooling  systems  of  others  to  avoid  freezing,  but 
took  no  measures  whatsoever  with  respect  to  plaintiff's  car.  Defendant 
apparently  seeks  to  excuse  this  by  claiming  that  he  might  rely  upon 
the  presumption  that  the  plaintiff  had  some  anti-freeze  solution  in  his 
radiator,  that  defendant  had  no  authority  to  empty  the  contents  of 
plaintiff's  cooling  system,  and  that  plaintiff  took  with  him  the  key  to  the 
ignition  system  when  plaintiff  left  the  car  in  the  garage.  It  also  ap- 
pears that  plaintiff  lived  only  about  700  feet  from  the  garage,  and  his 
residence  was  well  known  to  the  defendant. 

[1-3]  Plaintiff,  as  bailor,  made  out  a  prima  facie  case  against  de- 
fendant, as  bailee,  when  plaintiff's  proof  showed  that  he  delivered  the 
car  in  good  condition  to  defendant  to  care  for,  and  that  when  plaintiff 
called  for  it  within  a  day  or  two  the  car  was  damaged.  Neustadt  v. 
Lehigh,  etc.,  159  App.  Div.  667,  144  N.  Y.  Supp.  911.  It  then  became 
the  duty  of  the  defendant  to  rebut  this  prima  facie  case  by  showing 
that  he  used  due  care  as  bailee.    Wintringham  v.  Hayes,  144  N,  Y.  1, 

Css^Fot  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numl>ered  Disetts  A  Indeset 
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38  N.  E.  999,  43  Am.  St.  Rep.  725.  This  the  defendant  failed  to  do. 
When  the  plaintiff  stored  his  car  in  a  steam-heated  garage,  he  had  a 
right  at  least  to  expect,  that  the  temperature  would  be  above  the  freezing 
point.  If,  owing  to  the  severity  of  the  weather,  the  defendant  could  not 
keep  the  temperature  above  the  freezing  point,  although  he  had  done 
everything  that  an  ordinarily  prudent  man  could  do  to  keep  up  the  tem- 
perature, still  the  defendant  would  not  be  relieved  from  the  obvious 
precaution  of  either  drawing  off  the  water  from  the  cooling  system, 
by  simply  turning  the  pet  cock  provided  for  this  purpose,  or  taking 
other  obvious  precautions  to  prevent  the  water  from  freezing  and  burst- 
ing the  pipes.  The  fact  that  the  plaintiff  had  taken  with  him  the  key 
to  the  ignition  system  might  have  some  bearing  on  whether  the  defend- 
ant should  have  sought  to  have  prevented  the  freezing  by  the  expedient 
of  running  the  motor,  but  would  not  have  excused  his  neglecting  the 
other  obvious  precautions  that  any  ordinarily  prudent  person  would 
have  exercised  in  the  care  of  like  property  of.  his  own. 

The  exception  of  the  plaintiff  to  the  charge  of  the  learned  court  be- 
low, wherein  the  court  charged  that  "the  degree  of  care  that  a  per- 
son has  to  use  is  such  care  as  is  commensurate  with  the  circumstances 
of  each  case,"  was  well  taken,  and  the  court  should  have  charged  the 
plaintiff's  request  that  the  measure  of  defendant's  liability  upon  this 
branch  of  the  case  was  that  degree  of  care  that  an  ordinarily  prudent 
person  would  exercise  concerning  his  own  property.  In  a  bailment 
such  as  is  the  case  at  bar,  that  is  the  proper  measure  of  the  care  required 
of  the  bailee.  In  Israel  v.  Uhr,  164  N.  Y.  Supp.  50,  this  court  said,  at 
page  51 : 

**The  duty  resting  on  a  bailee  in  such  a  case  is  to  exercise  a  Uke  degree  of 
care  in  respect  of  the  subject  of  the  bailment  as  a  prudent  man  in  similar 
circumstances  commonly  takes  of  his  own  goods,  and  the  burden  is  upon  the 
bailee  of  showing  his  compliance  with  that  duty.  Ouderkirk  v.  Central  Nat. 
Bank,  119  N.  Y.  263  [23  N.  B.  875]." 

To  the  same  effect  is  Wilson  v.  Wyckoff  C.  &  P.,  133  App.  Div.  92, 
117  N.  Y.  Supp.  783,  affirmed  200  N.  Y.  561,  93  N.  E.  1135.  The  duty 
in  the  case  at  bar  did  not  arise  out  of  the  obligation  resting  upon  every 
person  not  to  commit  a  tort  upon  his  neighbor,  but  upon  tfie  obligation 
arising  out  of  the  bailee's  contract,  and  the  jury  should  have  had  clearly 
before  them  the  measure  of  the  defendant's  duty  of  care. 

It  follows  that  the  judgm«it  should  be  reversed,  and  a  new  trial  or- 
dered, with  $30  costs  to  the  appellant  to  abide  the  event. 

WEEKS,  J.  (concurring).  I  concur  for  reversal  and  a  new  trial. 
I  am  of  opinion  that  the  court  also  erred  in  charging  the  jury  that  the 
duty  of  the  defendant  was  in  any  way  affected  by  a  belief  that  the 
plaintiff  had  taken  precautions  to  prevent  the  freezing  of  the  water,  by 
either  draining  the  water  from  the  radiator  or  mixing  a  non-freezing 
substance  with  the  water.  There  was  no  proof  that  the  defendant  had 
any  such  belief,  or  that  any  effort  was  made  to  ascertain  whether  ei- 
ther of  these  conditions  existed,  or  to  obtain  any  information  in  re- 
lation thereto  that  would  have  justified  a  belief.  The  slightest  ex- 
amination would  have  demonstrated  that  the  water  had  not  been  drawn 
176  N.Y.S.— 31 


Digitized  by  VjOQQIC 


48^  170  NBW  YORK  STJPPLElOlKff  (Sup.  Ct 

dff.  The  plaintitf  was  under  no  duty  in  regard  to  the  matter,  and  the 
duty  assumed  by  the  defendant  to  care  for  the  car  could  not  be  aflFected 
by  an  unjustified  belief  in  nonexistent  conditions. 

LEHMAN,  J.  (dissenting).  Prior  to  December  30,  1917,  the  plain- 
tiff had  stored  his  automobile  for  a  long  period  of  years  in^a  steam- 
heated  garage  operated  by  the  defendant,  under  a  contract  whereby 
the  defendant  agreed  to  store  the  automobile  and  to  wash  and  care  for 
the  same.  On  December  30,  1917,  the  plaintiff  took  his  car  from  the 
garage,  and  after  he  had  used  it  for  some  hours  returned  it  to  the 
garage  in  good  condition.  On  January  Isi  the  plaintiff  found  that  the 
water  jacket  of  the  automobile  had  burst,  owing  to  the  fact  that  the 
water  in  the  cooling  system  had  frozen.  Since  the  defendant  was  a 
bailee  for  hire,  and  the  undisputed  evidence  shows  that  the  automobile 
was  left  with  it  in  good  condition,  and  was  thereafter  damaged  while 
in  its  care,  in  the  absence  of  explanation  as  to  the  cause  of  the  damage,  a 
presumption  arises  that  the  damage  occurred  through  the  negligence 
of  the  defendant,  and  the  burden  of  producing  evidence  to  rebut  this 
presumption  is  shifted  to  the  defendant. 

The  evidence  shows  that  the  weather  between  December  30,  1917, 
and  Januaiy  1,  1918,  was  extremely  cold,  and,  although  the  record  does 
not  disclose  the  exact  temperature  during  that  period,  it  was  assumed, 
and  the  trial  justice  charged  without  exception,  that  the  cold  was  with- 
out precedent.  Apparently  there  isi  no  serious  contention  that  the  de- 
fendant was  guilty  of  any  negligence  in  failing  to  keep  the  tempera- 
ture of  its  garage  above  the  freezing  point,  during  this  cold  spell,  but 
it  appears  that  the  defendant  drained  the  water  from  the  radiators 
of  some  automobiles  and  ran  the  motors  of  other  automobiles  in  order 
to  prevent  damage  to  the  cars  by  freezing.  It  did  not,  however,  take 
such  precautions  in  connection  with  the  plaintiff's  car,  and  the  plaintiff 
now  claims  that  in  failing  to  take  such  precautions  the  defendant  was 
guilty  of  negligence  .as  a  matter  of  law,  or  if,  under  all  the  circum- 
stances, the  record  presents  a  question  of  fact  upon  this  point  for  the 
jury,  the  charge  of  the  trial  justice  was  erroneous.  The  trial  justice 
charged  the  jury  in  part  as  follows : 

"The  question  in  this  case,  gentlemen,  Is  whether  the  defendant,  under  its 
arrangement  with  the  plaintlif,  used  proper  care  In  taking  care  of  the  plain- 
tiff's ear.  Now,  the  degree  of  care  that  a  person  has  to  use  is  such  care  as 
is  commensurate  with  the  circumstances  of  each  case.  The  defendant  is  not  an 
insurer.  The  defendant  does  not  guarantee  the  plaintiff  that  his  car  will  not 
be  damaged.  He  has  to  use  ordinary  care,  proper  care,  such  care  as  a  prudent 
man  under  the  same  circumstances  would  use.  Now,  whether  the  defendant 
lived  up  to  this*  duty  or  not  is  for  you  to  determine.  The  defendant  claims 
that  the  cold  was  unprecedented,  and  it  la  right  In  that  respect  The  defend- 
ant admits  that  the  garage  during  the  night  was  cold.  The  defendant  claims 
that  it  did  attempt  to  prevent  the  freezing  of  the  radiators  and  of  the  engines 
In  those  cases  where  its  customers  left  the  keys  to  their  cars  with  the  fore- 
man. You  know,  gentlemen,  and  it  has  been  testified  to,  that  an  engine  cannot 
be  run  when  an  automobile  is  lockecL  In  this  case,  gentlemen,  Mr.  Smith  took 
the  key  to  his  car  with  him.  This  is  important  for  you,  gentlemen,  to  consider. 
In  one  respect  only.  Was  the  defendant  justified  in  believing  that  the  plainliflf 
would  tnUe  proper  precaution,  so  as  to  prevent  the  Injury  to  the  car  whicli 
actually  happened?    The  plaintiff  has  the  right  to  come  before  yon  and  sa;': 


Digitized  by  VjOOQIC 


Sup^Ct)  SMITH  T.  BOOHOMIOAL  GABAi^B  #63 

(176  N.T.S.) 

^If  It  is  the  delendaot's  ^uty  to  take  t^re  of  my  car,  it  Iet  entirely  Immaterial 
what  I  did/  But  what  the  plaintiff  did  in  this  case,  gentlemen,  is  important 
aa  affecting  the  defendant's  duties.  Had  the  defendant  the  right  to  rely  upon 
the  precautions  taken  by  the  plaintiff  or  not?  If  the  defendant  in  your 
aphiiofi,  gentlemen,  had  the  right  to  and  was  jnstlfied  in  believing  that  the 
plaintiff  would  either  drain  the  water  from  the  radiator  or  mix  a  nonfreezing 
substance  with  the  water,  then  you  may  take  that  into  consideration  as  af^ 
fecting  the  degree  of  defendant's  care.  Likewise,  gentlemen,  It  is  for  you 
to  determine  whether  the  plaintiff,  having  taken  the  key  with  him,  whether  It 
was  the  defendant's  duty  to  either  procure  the  key  from  the  plaintiff  during 
the  night,  or  notify  the  plaintiff  that  there  might  be  a  probability  or  possi- 
bility of  damage  from  freezing." 

The  plaintiff  claims  that  this  charge  is  erroneous,  in  that  it  defines 
the  degree' of  care  required  of  the  defendant  as  "such  care  as  a  pru- 
dent man  under  the  circumstances  would  use,"  instead  of  such  care 
as  an  ordinarily  prudent  person  would  exercise  in  the  same  circum- 
stances over  his  own  property,  and  also  in  permitting  the  jury  to  con- 
sider whether  the  defendant  had  a  right  to  believe  that  the  plaintiff 
would  either  drain  tlie  water  from  the  radiator  or  mix  a  nonfreezing 
substance  with  the  water,  and  whether  such  belief,  if  justified,  could 
reasonably  affect  the  care  which  tlie  defendant  was  obliged  to  exercise. 
If  there  was  error  in  either  of  these  respects  in  the  judge  s  charge,  there 
is  no  doubt  but  that  the  plaintiff  has  pointed  out  his  owji  theory  of  the 
case  by  prpper  exceptions  and  requests  to  charge.  In  my  opinion  there 
is  no  error  in  the  charge  of  the  trial  justice.  The  defendant  is  a  bailee 
for  hire,  and  his  obligation  is  undoubtedly  to  use  that  care  which  an 
ordinarily  prudent  person  would  use  under  the  same  circumstances. 
There  are  numerous  expressions  in  authoritative  text-books  and  in 
opinions  of  the  various  courts  which  carry  that  definition  one  step 
further,  by  adding  to  it  the  words  "concerning  his  own  property."  In 
my  opinion,  however,  the  use  of  these  additional  words  merely  amplifies 
the  definition,  and  does  not  change  it.  The  duty  of  the  bailee  is  always 
to  exercise  that  care  which  an  ordinarily  prudent  person  would  exer- 
cise under  the  same  circumstances;  but  the  text-book  writers  and  the 
decisions  have,  by  the  use  of  these  words,  in  effect  pointed  out  that  an 
ordinarily  prudent  person,  acting  as  bailee  for  hire,  would  exercise  the 
same  care  over  goods  left  in  his  sole  custody  and  control  as  he  would 
over  his  own  goods. 

Ordinarily,  where  goods  are  damaged  or  destroyed  while  in  the  cus- 
tody of  another,  tlie  bailor  has  had  no  control  over  the  conditions  lead- 
ing up  to  tlie  damage,  and  could  personally  take  no  precautions  to 
avoid  such  damage,  while  the  bailee  has  had  complete  custody  and  con- 
trol, and  could  reasonably  be  expected  to  take  the  same  care  of  the 
goods  intrusted  to  him  as  he  would  have  taken  of  his  own  goods.  In 
the  present  case,  the  plaintiff's  automobile,  when  left  in  the  defendant's 
garage  by  the  plaintiff,  contained  water  in  the  radiator,  and  it  contained 
no  mixture  to  prevent  freezing.  When  the  temperature  of  the  garage 
went  below  the  freezing  point,  an  ordinarily  prudent  owner  of  an  auto- 
mobile in  his  own  garage,  knowing  these  facts,  would  have  undoubt- 
-edly  either  drained  the  water. from  the  radiator  or  kept  the  motor  run- 
ning.   Here,  however,  the  plaintiff  had  taken. along  the  key  of  the  igni- 
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tion  system,  and  the  defendant  could  not  start  the  motor  without  that 
key.  Obviously,  therefore,  even  if  an  ordinarily  prudent  owner  would 
have  started  the  motor  of  his  own  car  under  the  same  circumstances,  it 
cannot  be  held  as  a  matter  of  law  that  the  garage  owner  was  required 
during  the  night  to  call  for  plaintiff's  key,  in  order  to  start  the  engine, 
and  in  this  respect  certainly  it  cannot  be  said  as  a  matter  of  law  that 
the  defendant  was  required  to  exercise  the  same  care  of  plaintiffs  car 
as  an  ordinarily  prudent  man  would  have  exercised  over  his  owii  car 
while  in  his  sole  and  complete  control. 

The  question  still  remains  whether,  as  a  matter  of  law,  the  defend- 
ant was  required  to  drain  the  water  from  the  radiator.  There  is  no 
doubt  but  that,  even  though  the  car  was  in  the  custody  of  the  defendant, 
the  plaintiff,  if  he  had  seen  fit  to  do  so,  could  have  drawn  the  water 
from  the  radiator  himself,  or,  if  he  preferred  to  leave  the  water  in  the 
radiator,  he  could  have  mixed  a  nonfreezing  substance  with  the  water. 
To  that  extent,  the  prevention  of  the  damage  was  not  only  within  the 
control  of  the  defendant,  but  within  the  control  of  the  plaintiff. 
Under  such  circumstances  it  seems  to  me  that  the  ordinary  rule  that 
a  bailee  is  required  to  exercise  the  care  which  an  ordinarily  prudent 
person  would  exercise  over  his  own  property  has  no  application.  As 
a  matter  of  fact,  if  the  owner  of  the  garage  proceeded  to  draw  this  wa- 
ter, and  it  actually  had  contained  a  non-freezing  mixture,  he  might  well 
have  laid  himself  open  to  a  claim  by  the  plaintiff  that  he  had  no  right 
to  assume  that  the  plaintiff  would  have  left  the  water  in  the  radiator, 
if  he  had  not  wished  it  to  remain  there.  The  defendant  was  required 
to  use  that  care  which  an  ordinarily  prudent  person  would  have  used 
under  the  circumstances,  and  it  was  for  the  jury  to  say  whether,  in 
view  of  the  fact  that  the  plaintiff  had  access  to  and  control  of  the  au- 
tomobile, and  that  he  took  with  him  the  key  of  the  ignition  system,  the 
defendant  was  negligent  in  failing  to  take  any  precautions  to  prevent 
the  radiator  from  freezing,  although,  if  the  car  had  been  his  own,  and 
he  had  known  that  the  radiator  contained  water,  and  that  it  contained 
no  admixture  of  an^  substance  to  prevent  freezing,  and  he  had  posses- 
sion of  the  key  to  the  ignition  system,  he  would  not  have  acted  ?is  a  pru- 
dent person  in  failing  to  draw  the  water  from  the  radiator  or  start  the 
engine. 

Judgment  should  therefore  be  affirmed,  with  costs  to  the  respondent 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Anna  Grimes  against  Leonard  Denner  and  another.  From 
a  judgment  dismissing  the  complaint,  on  motion  by  defendants  at 
the  close  of  her  case,  plaintiff  appeals.    Affirmed. 
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Nathan  Gordon,  of  New  York  City  (Leonard  F.  Fish,  of  New  York 
City,  of  counsel),  for  appellant. 

Theodore  H.  Lord,  of  New  York  City  (Fred  H.  Rees,  of  New  York 
City,  on  the  brief),  for  respondents. 

PER  CURIAM.    Judgment  affirmed,  with  costs.    Order  filed. 

LAUGHLIN,  J.  (dissenting).  This  is  an  action  for  damages  for 
personal  injuries,  sustained  by  the  plaintiff  through  falling  down  a 
flight  of  stairs  leading  from  the  sidewalk  to  the  basement  of  prem- 
ises known  as  No.  266  West  Fifty-Second  street,  borough  of  Man- 
hattan, New  York,  between  10  and  11  o'clock  on  the  morning  of 
the  27th  of  August,  1917,  alleged  to  have  been  caused  by  the  loose 
condition  of  an  iron  railing  guarding  the  opening  in  the  sidewalk 
for  the  stairs  and  extending  out  from  the  building  over  the  sidewalk 
at  right  angles  on  the  easterly  side  of  the  stairs  to  a  point  in  the 
sidewalk  beyond  the  commencement  of  the  stairs.  The  westerly  side 
of  the  stairway  was  guarded  by  a  post  at  the  front  of  the  entrance 
to  the  ground  floor  of  the  building  and  by  a  railing  extending  from 
the  post  along  the  easterly  side  of  the  entrance  steps  up  to  the  landing 
at  the  entrance  to  the  building.  On  the  side  of  this  post  and  railing 
next  to  the  descending  stairway,  there  was  a  handrail  running  diag- 
onally from  a  point  in  the  post  near  the  top  thereof  to  a  point  in  the 
wall  under  the  ascending  stairway.  The  railing  guarding  the  open- 
ing on  the  easterly  side  of  the  stairway  descending  to  the  basement 
consisted  of  an  upright  hollow  tube  resting  on  and  designed  to  be 
bolted  to  the  sidewalk,  and  two  similar  hollow  iron  tubes  extending 
horizontally  from  the  upright  to  the  wall  of  the  building,  to  which  they 
were  designed  to  be  bolted.  The  defendants  owned  the  premises.  They 
rented  the  basement,  about  a  year  prior  to  the  accident,  to  one  G.  Ama- 
to,  who  conducted  a  shoemaker's  shop  therein,  with  an  appropriate  sign 
on  the  outer  side  of  the  door  leading  directly  into  the  basepient  from 
the  foot  of  the  stairway.  The  only  evidence  with  respect  to  his  tenure 
or  the  tyerms  of  the  lease  is  the  testimony  of  the  shoemaker,  to  the 
effect  that  he  occupied  the  basement  and  paid  rent  therefor  to  the  de- 
fendant, and  that  the  responsibility  was  on  him  to  clean  the  steps  and 
to  keep  them  free  from  obstruction  and  in  order,  and  that  he  did  so. 

The  plaintiff  was  the  janitress  of  the  premises  known  as  No.  356 
and  358  West  Fifty-Second  street,  only  a  few  doors  easterly  of  the 
premises  in  question.  She  testified  that  she  was  on  her  way  to  the 
shoemaker's  to  have  a  pair  of  shoes,  which  she  was  carrying  in  her 
right  hand,  repaired;  that  she  came. westerly  from  the  premises  of 
which  she  was  the  janitress,  and,  on  passing  said  easterly  railing,  turned 
to  descend  the  stairs,  placing  her  right  foot  on  the  first  step  below  the 
level  of  the  sidewalk,  and  took  hold  of  the  upright  of  the  railing  with 
her  left  hand  while  in  the  act  of  stepping  down  to  the  second  step 
with  her  left  foot,  and  that  the  railing  slipped,  causing  her  to  lose 
her  balance  and  fall  to  the  bottom  o£  the  stairway,  whereby  she  sus- 
tained injuries. 
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The  evidence  tends  to  show  that  the  bolts  securing  A'e  upright  to 
the  sidewalk  had  been  removed,  and  that  the  railing  was  loose  and 
would  slide  about  the  surface  of  the  walk,  and  had  been  in  that  con- 
dition for  about  three  months  prior  to  the  accident.  It  was  also  shown 
that  another  woman  met  with  a  similar  accident  while  descending  this 
stairway  about  a  month  prior  to  this  accident,  by  losing  her  balance  on 
taking  hold  Of  this  railing,  which  slipped  or  gave  way;  and  she  tes- 
tified that  at  that  time  there  was  no  bolt  in  the  bottom  of  the  upright, 
and  it  was  perfectly  loose  and  would  shift  out  of  position,  and  that, 
when  she  took  hold  of  it,  it  gave  way  and  let  her  go  down  the  stairs. 

The  nonsuit  was  granted  on  the  theory  tliat  this  railing  and  stair- 
way constituted  part  of  the  premises  demised  to  the  shoemaker,  or 
were  af^urtenant  thereto,  and  that  the  landlord  had  wholly  parted  with 
the  possession  and  control  thereof.  It  is  contended  in  behalf  of  the 
appellant  that,  even  if  that  were  so,  it  is  to  be  inferred  that  the  shoe- 
maker was  a  tenant  from  month  to  month,  and  that  therefore  the 
defendants  may  be  held  liable,  either  on  the  theory  of  nuisance  or 
negligence  for  demising  the  premises  with  the  railing  in  this  loose 
and  dangerous  condition,  and  in  support  of  that  contention  Junkermann 
V.  Tilyou,  213  N.  Y.  404,  108  N.  E.  190,  L.  R.  A,  1915F,  700,  Ahem 
V.  Steele,  115  N.  Y.  203,  22  N.  E.  193,  5  L.  R.  A.  449,  12  Am.  St. 
Rep.  77S,  and  Trustees  v.  Poster,  156  N.  Y.  354,  50  N.  E.  971,  41  L. 
R.  A.  554.  66  Am.  St.  Rep.  575,  are  cited.  But  I  am  of  opinion  that 
those  authorities  are  not  applicable  here.  The  tenant  was  called^by 
the  plaintiff,  and  if  she  intended  to  claim  that  his  possession  was  not 
continuous  under  the  original  lease,  she  should  have  developed  the 
facts,  but  she  did  not  even  show  what  his  rent  was,  or  whether  or 
not  it  was  paid  monthly. 

I  am  of  opinion,  however,  that  it  cannot  be  said  as  matter  of  law 
that  the  possession  of  the  railing  passed  to  the  tenant,  and  that  the  duty 
of  maintaining  the  same  in  proper  order  and  repair  devolved  solely 
on  the  tenant.  The  testimony  and  the  photographs  show  that  this 
railing  was  wholly  beyond  the  building  line  and  in  the  public  street, 
and  that  it  fenced  off  part  of  the  sidewalk  on  the  easterly  syie  of  the 
stairway  descending  to  the  basement.  Doubtless  the  duty  devolved 
upon  tlie  tenant  to  keep  the  steps  of  the  stairway  in  order,  for  they 
were  used  exclusively  by  him  and  his  customers,  and  the  exclusive 
possession  thereof  may  fairly  be  said  to  have  passed  to  him,  either  as 
part  of  the  demised  premises  or  as  appurtenant  thereto  (O'Dwyer  v. 
O'Brien,  13  App.  Div.  570,  43  N.  Y.  Supp.  815);  but  I  think  it  was 
otherwise  with  respect  to  this  railing,  the  primary  purpose  of  which 
evidently  was  to  guard  the  excavation  in  the  sidewalk  down  which  the 
steps  were  constructed,  forming  the  entrance  to  the  basement  The 
jury  would  have  been  warranted  in  finding  that  it  was  the  duty  of  the 
owners,  in  the  circumstances,  to  bolt  this  railing  to  the  sidewalk  as 
was  originally  designed,  and  that  they  failed  to  exercise  reasonable 
care  in  maintaining  it  in  a  safe  and  secure  condition,  for  which  omis- 
sion they  would  be  liable,  I  think,  to  any  one  who,  in  the  exercise  of 
proper  care  and  of  his  lawful  right,  in  using  either  the  sidewalk  or 
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Ae  stairway,  was  injured  thereby.  See  Gelof  v.  Mofgenrath,  130 
App.  Div.  17,  114  N.  Y.  Supp.  293.        .         . 

It  is  alleged  in  the  complaint  that  the  defendants  had  charge  and 
control  of  Sie  premises  and  of  this  railing,  and  that  they  reserved  to 
themselves  the  right  to  keep  and  maintain  the  railing  in  proper  re- 
pair and  in  a  reasonably  safe  condition.  The  answer  expressly  admits 
that  the  defendants  had  charge  of  the  premises  and  of  this  railin|^, 
but  denies  that  it  was  the  duty  of  the  defendants  to  keep  it  in  repair 
or  in  a  reasonably  safe  condition.  The  plaintiff  also  alkies  that  por- 
tions of  the  premises  constituting  separate  apartments  were  rented 
by  the  defendants  to  various  persons  as  places  of  abode  and  that  the 
premises  were  known  as  a  tenement  house.  The  answer  admits  these 
allegations,  with  the  exception  of  the  allegation  that,  the  premises  con- 
stituted a  tenement  house,  and  does  not  even  contain  an  allegation 
that  the  owners  had  parted  with  the  possession  of  th$  istairway  and 
basement.  Not  only,  therefore,  does  the  evidence  show  that  the  pos- 
session and  control  of  the  railing  remained  in  the  defendants,  but  these 
facts  are  expressly  admitted  by  the  answer. 

Neither  the  age  nor  the  physical  condition  of  the  plaintiff  was  shown, 
nor  does  the  condition  of  her  eyesight  appear.  It  cannot,  therefore,' 
be  said  as  matter  of  law  that  she  was  guilty  of  contributory  negligence 
in  placing  her  hand  on  the  upright  with  a  view  to  steadying  and  sup- 
porting herself  while  descending  the  stairway.  The  duty  being  upon 
the  owners  to  maintain  the  railing,  they  were  chargeable  with  notice 
that  it  might  be  so  used  by  those  lawfully  Ascending  or  descending  the 
stairway. 

I  am  of  opinion,  therefore,  that  the  court  erred  in  nonsuiting  the 
plaintiff,  and  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event 

MERREI/L,  J.,  concurs. 


GOTTUEB  y.  GINS  et  al. 

.    (Supreme  Court,  Appellate  Term,  First  Department.    May  26,  1919.) 

Tbial  ^=>140(2)— Dismissal  at  Close  op  Plaintiff's  Case — Contbadictobt 
Tbbtikont. 

That  plaintiff's  testimony  was  somewhat  contradictory  as  to  when 
agreement  in  question  was  made  was  purely  a  question  of  fact,  and  did  not 
warrant  dismissal  at  close  of  plaintiff's  case. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
'  Action  by  Morris  Gottlieb  against  Isidor  Gins  and  another.     From 
a  judgment  dismissing  plaintiff's  complaint  at  the  close  of  plaintiff's 
case,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued    April    term,    1919,    before    GUY,    WHITAKER,    and 
FINCH,  JJ. 

Max  Schleimer,  of  New  York  City,  for  appellant. 
Israel  Grunstein,  of  New  York  City,  for  respondents, 
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PER  CURIAM.  This  is  the  third  time  this  case  has  been  before  this 
court  upon  appeal.  See  166  N.  Y.  Supp.  1041 ;  102  Misa  Rep.  686, 169 
N.  Y.  Supp.  599. 

Upon  the  present  trial  the  testimony  of  the  plaintiff  was  somewhat 
contradictory  as  to  when  the  agreement  was  made ;  however,  this  was 
purely  a  question  of  fact,  and  the  case  should  have  been  submitted  to 
the  jury.    Epstein  v.  Hiller,  146  N.  Y.  Supp.  305. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


KATZ  V.  GOODMAN  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department.    May  28,  1919.) 

1.  Master  and  Servant  ^=»30(4)— Duty  of  Sebvantv-Contbact  of  Employ- 

ment. 

A  salesman,  who  tells  a  customer  that  he  is  doing  bnsioess  on  the  quiet 
with  a  competitor,  and  advises  the  customer  that  patronizing  the  com- 
petitor  will  effect  a  saving,  is  guilty  of  unfaithfulness,  warranting  his 
discharge. 

2.  Masieb  and  Sebvant  ^=»44 — Wbongful  Discharge  of  EmployI: — Action — 

Instbuction. 

Where  there  was  evidence  to  show  that  an  6mploj6,  who  claimed  he  was 
wrongfully  discharged,  was  guilty  of  unfaithfulness  and  conduct  war- 
ranting the  discharge,  the  employer  was  entitled  to  have  the  Jury  in- 
structed that  such  misconduct,  if  established,  warranted  a  discharge,  not- 
withstanding the  lack  of  loyalty  might  have  been  waived,  and  the  em- 
ploy^ might  be  entitled  to  have  presented  the  ground  of  waiver. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  David  B.  Katz  against  Abraham  Goodman  and  another. 
From  a  judgment  entered  on  a  verdict  for  plaintiff,  and  an  order  de- 
nying a  new  trial,  defendants  appeal.  Reversed,  and  new  trial  or- 
dered. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Levy  &  Nemerov,  of  New  York  City  (Nathaniel  Levy,  of  New  York 
City,  of  counsel),  for  appellants. 
Abraham  P.  Wilkes,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  has  recovered  damages  against  his  employers  for 
wrongful  discharge.  The  case  was  carefully  tried,  but  an  error  in  the 
charge  requires  a  reversal  of  the  judgnjent. 

Plaintiff  was  employed  under  written  contract  as  salesman  for  de- 
fendants. One  Fields,  a  customer  of  defendants,  testified  that  in  Sep- 
tember, 1917,  during  the  contract  period,  when  he  was  at  defendants' 
showroom,  he  told  plaintiff  that  defendants'  prices  were  too  high  for 
the  merchandise,  and  that  plaintiff  then  stated  that  he  knew  of  a  house 
and  was  doing  business  with  them  on  the  quiet,  and  that  Fields  could 
go  there  and  buy  ladies'  ready-to-wear  goods  of  practically  the  same 
quality  of  goods  carried  by  defendants  and  effect  a  saving  practically 
of  25  per  cent.,  and  that  at  that  time  plaintiff  gave  Fields  a  card  with 
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the  name  of  the  ccmcem  on  it;  that  thereafter  Fields  told  defendant 
Goodman  that  the  defendants  did  not  have  faithful  people  working  for 
them,  and  thereupon  Goodman,  as  he  testified,  recalled  the  plaintiff, 
who  was  then  on  the  road,  and  told  him  to  get  out  of  the  store,  but,  on 
plaintiff's  plea  that  he  wanted  four  weeks  to  look  for  a  place,  defend- 
ants let  him  stay  four  weeks  longer,  at  the  end  of  which  time  he  was 
discharged.  Plaintiff  denied  Fields'  testimony,  and  also  denied  that  de- 
fendants ever  mentioned  the  matter  to  him. 

[t]  Defendants'  counsel  asked  the  learned  trial  court  to  charge  the 
jury  "that  if  they  believed  the  testimony  of  Fields  the  defendants  were 
justified  in  discharging  the  plaintiff,"  in  reply  to  which  the  court  said : 
"That  is  for  them  to  say.  I  will  not  direct  them  further  than  I  have  on 
that  question."  To  which  ruling  defendants  took  exception.  The  only 
reference  made  by  the  court  in  the  charee  to  the  testimony  given  by 
Fields  was  to  charge  at  the  r-equest  of  defendants  that^he  testimony  of 
Fields,  read  from  his  deposition,  must  be  given  the  same  force  and 
effect  by  the  jury  as  though  he  personally  appeared  before  them,  and 
that  the  plaintiffs  attorney  had  full  opportunity  to  cross-examine 
Fields  by  means  of  interrogatories.  If  Fields'  testimony  was  true, 
plaintiff  breached  the  obligation  imposed  upon  him  as  defendants'  em- 
ploye to  be  faithful  to  the  interests  of  his  employers,  for  such  miscon- 
duct defendants  were  warranted  in  discharging  him,  and  it  was  error 
for  the  court  to  decline  to  charge  the  jury  as  requested.  Forsyth  v. 
McKimiey,  56  Hun,  1,  8  N.  Y.  Supp.  561. 

[2]  Respondent  claims,  however,  that,  even  though  plaintiff  were 
guilty  of  the  misconduct  charged,  the  jury  would  have  been  warranted 
in  finding,  in  view  of  the  retention  of  defendants'  employe  for  several 
weeks  after  the  accusation  was  made,  that  defendants  waived  the 
Fields  incident  as  a  ground  of  discharge.  But,  whether  there  had  beent 
a  waiver  or  not,  defendants  were  entitled  to  the  charging  of  the  request^ 
and  the  court  could  then  have  entertained  a  request  by  plaintiff  upon 
the  question  of  waiver. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


ULLMAN  et  al.  v.  AMERICAN  ALCOHOL  CO.,  Inc. 

^Supreme  Court,  Appellate  Term,  First  Department.    May  28,  1019.) 

Sai£8  ^s=>S2i5) — Contracts — Evidence — Stjffioienct. 

In  an  action  for  failure  to  deliver  100  barrels  of  cane  proof  spirits, 
wbich  plaintifT  claimed  he  purchased  from  defendant,  evidence,  in  con- 
nection with  correspondence,  held  insufficient  to  establish  any  contract  of 
sale. 

Sales  ©=»23(3) — ^Agents — Acceptance  of  Condition. 

Where  the  function  of  a  traveling  salesman  was  merely  to  solicit  orders^ 
to  be  submitted  to  his  principal  for  acceptance  or  rejection,  persons  giv- 
ing orders  to  the  salesman  must  show  the  princlpars  acceptance  of  any 
conditions  communicated  to  the  salesman,  before  such  conditions  are 
binding  on  the  principal. 
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;   Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Ullman  and  another  against  the  Americ&n  Alcohol 
Company,  Incorporated.  From  a  judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Max  Schenkman,  of  New  York  City  (Francis  M.  Scott,  of  New  York 
City,  of  counsel),  for  appellant. 

Benedict  &  Strieker,  of  New  York  City  (Adam  K.  Strieker,  of  New 
York  City,  of  counsel),  for  respondents. 

GUY,  J.  Plaintiffs,  vendees  under  an  alleged  agreement  with  de- 
fendant for  the  purchase  of  100  barrels  of  cane  proof  spiritis,  have  re- 
covered judgment  against  defendant,  vcihdor,  for  its  failure  to  de- 
liver. 

[1]  The  correspondence  between  the  parties,  plaintiffs'  place  of 
business  being  at  Cincinnati,  Ohio,  and  defendant's  office  in  New  York 
City,  includes  defendant's  acceptance,  dated  June  22,  1917,  of  plaintiffs' 
order  of  June  2Dth ;  plaintiffs*  letter  of  June  26th,  stating  that  the  ac- 
ceptance is  incomplete,  that  defendant's  traveling  salesman  represented 
plaintiffs  had  the  right  to  cancel  the  order  if  they  saw  fit  at  any  time 
before  shipment  of  the  merchandise,  that  the  price  was  guaranteed 
against  decline,  and  that  in  case  of  decline,  if  defendant  did  not  wish 
to  meet  it,  defendant  had  the  option  of  cancellation ;  and  defendant's 
letter  of  June  28th,  notifying  plaintiffs  that  "in  view  of  your  letter  of 
June  26th  we  have  not  booked  your  order." 

Manifestly  no  contract  can  be  spelled  out  of  these  writings.  Plain- 
tiffs claim,  however,  that  when  defendant's  traveling  salesman,  Eichen- 
berg,  called  at  their  place  of  business  in  Cincinnati,  it  was  agreed 
that  they  should  have  the  right  to  cancel  the  order,  and  that  the  price 
was  guaranteed  against  decline,  in  accordance  with  the  terms  of  their 
subsequent  letter  of  June  26,  1917 ;  and  the  learned  trial  judge,  over 
defendant's  exception,  submitted  to  the  jury  the  question  whether 
the  alleged  contract  was  not  made  orally  at  Cincinnati.  But  there  is 
no  competent  proof  of  any  such  contract.  The  plaintiff  Ullman  tes- 
tified that  at  the  time  the  order  was  given  at  plaintiffs'  store  there  were 
also  present  his  copartner.  Mack,  a  broker,  named  Demham,  and  the 
defendant's  salesman,  Eichenberg ;  that  both  the  broker  and  the  sales- 
man asked  Ullman  to  buy  some  spirits  from  defendant,  and  he  placed 
with  them  the  order  for  100  barrels,  without  mentioning  any  of  the 
conditions  which  plaintiffs  claim  were  a  part  of  the  alleged  contract ; 
and  he  was  also  permitted  to  testify,  over  defendant's  objection  and 
exception,  that  after  he  received  defendant's  letter  of  June  28th,  declin- 
ing the  order,  Dernham  told  Ullman  that  defendant's  acceptance,  dated 
June  22d,  did  not  contain  all  the  conditions  which  were  agreed  upon  at 
the  conference  with  Dernham  and  Eichenberg,  that  the  originaJ  con- 
versation "contemplated"  giving  the  plaintiffs  the  right  to  cancel  the 
order  if  they  saw  fit  at  any  time  prior  to  the  goods  being  in  transit,  that 
the  price  should  be  guaranteed  against  decline,  and  that  if  the  def end- 
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ant  did  not  wish  to  ship  the  goods  under  such  concBtiong  it  waB  to 
have  the  privilege  of  declining  to  make  shipment.  The  coplaintiflF, 
Mack,  also  testified;  but  the  only  condition  annexed  to  the  sale,  accord- 
ing  to  his  version  of  what  occurred  at  Cincinnati,  was  that  Eichenberg, 
defendant's  salesman,  said  he  would  guarantee  the  price  against  any 
decline.  Demham  was  not  called  as  a  witness,  and  Eichenberg  testi- 
fied that  he  had  no  recollection  of  the  conversation  had  when  the  order 
was  given. 

[2]  It  is  clear  that  Dernham's  subsequent  conception  of  what  the 
conversation  "contemplated"  furnished  no  evidence  of  the  making  of 
the  oral  contract  as  claimed  by  plaintiffs.  Further,  it  appears  from  the 
correspondence  that  all  orders  taken  by  Demham  were  subject  to  de- 
fendant's acceptance ;  and  Eichenberg  being  merely  a  traveling  sales- 
man, whose  function  it  was  to  solicit  orders  to  be  transmitted  to  his 
principal  for  acceptance  or  rejection  (Senner  &  Kaplan  Co.  v.  Gera 
Mills,  185  App.  Div.  562,  173  N.  Y.  Supp.  265),  plaintiffs  were'  required^ 
to  show  defendant's  acceptance  of  any  conditions  communicated  to 
him. 

It  follows  that  the  submission  of  the  case  to  the  jury  was  unwar- 
ranted, and  the  judgment  and  order  must  be  reversed,  and  the  com- 
plaint dismissed,  with  costs  in  this  court  and  in  the  court  below.  All 
concur. 


(107  Misc.  Bep.  UO) 

SIMON  et  al.  v.  UNDBN. 
(Supreme  Court,  Appellate  Term,  First  Department    May  28,  1919.) 

1.  Dahaoes  ^=»78(7) — Damages  ob  Penaltt — ^Nonpebfobmancb  of  One  ot 

Several  Acts. 

The  rule  that,  when  a  single  sum  is  made  payable  by  way  of  compen- 
sation upon  the  occurrence  of  one  of  several  acts  of  vars^g  degrees  of  im- 
portance, the  sum  may  be  presumed  to  be  a.  penalty,  does  not  apply  to  a 
contract  whereby  plaintiff  engaged  defendant  as  a  designer;  the  latter 
agreeing  to  pay  $1,000  as  li<iuidnted  damages  on  breach  and  to  give  his 
entire  time  and  not  to  Interest  himself  in  any  other  business,  it  being  but 
a  single  obligation  by  defendant  to  act  as  a  designer  for  plaintiff,  irre- 
spective of  the  mere  details  mentioned. 

2.  Damaora  <S=»86— I»iquidated  Damages— Construction  of  CoNtaACT. 

A  contract  whereby  defendant  was  engaged  as  a  designer,  to  give  his 
entire  time  to  plninUff's  entire  satisfaction,  and  not  to  interest  himself 
in  any  other  business,  and  which  fixed  the  sum  of  $1,000  as  liquidated 
damages  for  his  failure  to  fulfill  his  part  of  contract,  intended  that  stlpiJ- 
Ifilted  damages  should  apply  to  breach  of  contract  as  a  whole,  even  if  de- 
fendant's engagement  contemplated  distinct  acts. 
S.  Damages  <$c5»80(1) — Lk^xjidated  Damaged — Breach  of  Contract — Time, 

A  contrac*t  whereby  defendant  engaged  to  worlc  for  plaintiff  as  a  de- 
signer, and  to  give  his  entire  time  to  plaintiff's  entire  satisfaction,  and  not 
to  interest  himself  in  any  other  business  whatsoever,  and  which  fixed 
$1,000  as  liquidated  damages  for  his  breach,  did  not  show  that  plaintiff 
could  suffer  far  greater  damages  from  a  total  breach  during  the  first  few 
weeks  than  if  it  occurred  during  lost  few  weeks,  so  as  to  require  construc- 
tion that  fixed  damage  was  a  penalty. 
4.  Damages  €=»71>(3) — Liquidated  Damages— Construction  of  Contract. 

A  contract  whereby  defendant  engaged  with  plaintiff  as  a  designer  for 
one  year,  and  agreed  to  give  his  entire  time  to  plaintiff's  entire  satisfac- 
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Hon,  and  sot  to  Interest  himself  In  any  other  buftinefls,  and  fixlBg  4^1,000 
as  liquidated  damages,  in  view  of  the  fact  that  damaged  to  flow  from  de- 
fendant's breach  would  be  practically  Incapable  of  ascertainment,  and 
mljs'ht  vary  according  to  the  time  and  circumstances  of  the  breach,  pro- 
vided liquidated  damages,  instead  of  a  penalty. 

5.  New  Trial  <S=9l03 — Newly  Dtscovered  Evidence — Matebiauty. 

In  action  for  defendant's  breach  of  his  contract  to  work  as  a  designer 
for  one  year,  and  to  give  his  entire  time  and  not  to  engage  in  any  other 
business,  and  fixing  the  sum  of  $1,000  as  liquidated  damages,  alleged 
newly  discovered  evidence  that  another  designer  was  also  employed  at  th«ir 
time,  contrary  to  plaintiff's  testimony,  was  immaterial  to  construction  of 
contract  and  not  ground  for  new  trjlal. 

6.  Damages  ^s3»80(1) — Liquidated  Dahaoes — Contraot. 

Where  defendant  refused  to  perform  his  contract  to  work  for  pinhitiff 
as  a  designer  for  one  year,  and  to  give  his  entire  time  and  not  to  engage 
in  any  other  business,  and  which  fixed  $1,000  as  liquidated  dama^'t^s,  an>i 
where  his  breach  might  inflict  serious  damage  to  plaintiif,  and  in  absence 
of  any  evidence  that  such  damage  would  have  appeared  to  iiarties  at  time 
of  contract  to  have  been  utterly  disproportionate  to  amount  fixed,  there 
^    was  nothing  to  suggest  that  it  was  a  mere  penalty. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Simon  and  another  against  Max  Linden.  From  a 
judgment  of  the  City  Court  of  New  York  in  favor  of  plaintiffs,  en- 
tered upon  the  direction  of  a  verdict,  and  from  the  denial  of  a  new 
trial,  and  from  an  order  denying  a  new  trial  for  discovered  evidence 
(106  Misc.  Rep.  387,  176  N.  Y.  Supp.  257),  defendant  appeals.  Judg- 
ment and  order  affirmed,  and  order  denying  motion  for  new  trial  upon 
newly  discovered  evidence  affirmed. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

I.  Gainsburg,  of  New  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel),  for  appellant. 

Breitbart  &  Breitbart,  of  New  York  City  (Bernard  Breitbart,  of 
New  York  City, 'of  counsel),  for  respondents. 

BIJUR,  J.  Practically  nothing  but  formal  proofs  were  offered  at 
the  trial,  and  the  appeal  presents  merely  a  question  of  law. 

The  plaintiffs  and  defendant  on  September  24,  1918,  entered  into 
a  written  agreement  whereunder  the  plaintiffs  engaged  the  defend- 
ant as  a  designer  in  their  factory  at  $130  weekly  for  one  year,  be- 
ginning October  7th.  The  defendant  accepted  the  position  and  agreed 
^*to  give  his  entire  time  and  attention  to  the  entire  satisfaction"  of 
plaintiffs;  also  "not  to  associate  or  interest  him§elf  in  any  other  busi- 
ness whatsoever."  One  thousand  dollars  was  fixed  as  liquidated  dam- 
ages "for  his  failure  to  fulfill  his  part  of  this  contract"  It  was  con- 
ceded that  the  next  day  the  defendant  returned  the  contract  and  re- 
fused thereafter  to  do  any  work  for  the  plaintiffs. 

[1,2]  The  appellant  now  urges  that  the  defendant  under  the  agree- 
ment agreed  to  do  "various  acts  of  varying  degrees  of  importance," 
namely:  (1)  To  work  as  a  designer;  (2)  to  give  his  entire  time,  etc.; 
(3)  not  to  interest  himself  in  any  other  business.  Appellant  then  urges 
that  the  law  is  well  settled  that,  when  a  single  sum  is  made  payable 
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by  way  of  alleged  compensation  upon  the  occurrence  of  one  of  "sev- 
eral acts  of  varying  degrees  of  importance,  some  of  which  may  oc- 
casion serious  damage,  others  slight  damage,  others  no  damage  to  speak 
of  at  all,  it  will  be  legally  presumed  that  the  sum  named  is  a  penalty." 
I  quite  agree  with  the  correctness  of  the  principle  stated,  which  we 
had  occasion  to  approve  and  apply  in  Fleisher  v.  Friob,  97  Misc.  Rep. 
343,  161  N.  Y.  Supp.  940.  affirmed  177  App.  Div.  921,  164  N.  Y.  Supp. 
1092. 

The  difficulty,  however,  is  that  the  present  case  presents  no  such 
situation.  In  the  first  place,  regardless  of  the  form  in  which  the  con- 
tract was  cast,  the  three  alleged  acts  "of  varying  degrees  of  importance" 
which  it  is  claimed  defendant  agreed  to  perform  are  merely  details  of 
his  single  obligation  to  act  as  designer  for  the  plaintiffs  for  the  term 
named.  If,  however,  they  could  by  any  possibility  be  regarded  as 
different  acts,  then  I  think  the  reasoning  in  Brownold  v.  Rodbell,  130 
App.  Div.  371,  114  N.  Y.  Supp.  846,  would  apply,  namely,  that  the 
stipulated  damages  were  intended  to  apply  only  to  a  breach  of  the  con- 
tract as  a  whole.  See,  also,  Cotheal  v.  Talmadge,  9  N.  Y.  551,  61 
Am.  Dec.  716;  Clement  v.  Cash,  21  N.  Y.  253.  The  rule  of  construc- 
tion cited,  therefore,  which  has  been  frequently  applied,  notably  in 
Lampman  v.  Cochran,  16  N.  Y.  275,  and  Wilhelm  v.  Eaves,  21  Or. 
194,  27  Pac.  1053,  14  L.  R.  A.  297,  has  no  bearing  upon  the  instant 
case. 

[3]  It  was  also  urged  upon  the  argument  of  this  appeal  that  it  must 
be  apparent  that  the  plaintiffs  would  suffer  infinitely  greater  damage 
from  a  total  breach  of  the  oontract  by  the  defendant  during  the  first 
few  weeks  of  the  term  than  they  would  if  it  occurred  in  the  last  few 
weeks,  and  that  consequently,  by  parity  of  reasoning  to  the  rule  just 
stated,  the  sum  fixed  in  the  contract  should  be  interpreted  as  a  penalty. 
As  pointed  out  in  the  Fleisher  Case,  supra,  97  Misc.  Rep.  at  page  356, 
161  N.  Y.  Supp.  940,  that  point  has  apparently  never  been  decided.  It 
is  quite  possible  that  tiie  reason  for  the  absence  of  any  such  decision 
is  that  the  case  suggested  cannot  as  matter  of  fact  arise.  It  certainly 
is  not  presented  in  the  instant  case,  for  it  is  by  no  means  apparent 
that  a  refusal  of  the  defendant  to  perform  the  contract  in  the  early 
weeks  of  the  term  would  cause  greater  damage  to  plaintiffs  than  a 
similar  breach  toward  the  end  of  the  term.  Indeed,  the  contract 
might  very  well  be  true,  either  by  reason  of  the  greater  ability,  in 
view  of  labor  conditions,  to  replace  the  defendant  as  employe  at  the 
earlier  date,  or  owing  to  a  greater  volimie  oJF  business  at  the  later  time. 
These  considerations  may  have  been,  and  quite  possibly  were,  in  the 
minds  of  the  parties  among  the  reasons  why  the  exact  amount  of  dam- 
ages could  not  well  be  ascertained  or  determined. 

[4]  We  have  here,  then,  provision  made  for  the  payment  of  a  fixed 
sum  as  liquidated  damage  for  the  breach  of  an  entire  agreement,  and 
not  for  the  failure  to  perform  separate  acts  thereunder  of  varying 
degrees  of  importance.  There  is  also  the  patent  fact  that  the  damages 
to  flow  from  this  breach,  which  would  at  all  times  be  of  the  same 
character,  would  be  practically  incapable  of  ascertainment,  and  might 
vary'  according  to  the  time  and  circumstances  of  the  breach.     In  mj 
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opinion  this  presents  the  precise  occasion  for  the  establishment  of  liq- 
uidated damages  between  the  parties  and  for  the  correct  interpreta- 
tion, as  such,  of  provision  expressly  made  therefor. 

[5,6]  An  appeal  is  also  presented  for  our  consideration  from  an 
order  denying  defendant's  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  This  is  based  on  testimony  given  by  one 
of  the  plaintiffs  to  the  effect  that  in  September,  1,918,  they  employed 
but  one  designer,  namely,  the  defendant';  whereas  defendant  now 
claims  to  have  ascertained  since  the  trial  that  another  designer  was 
also  employed  at  that  time.  The  dates  involved  in  this  motion  arc  not 
very  clear,  and  might  give  rise  to  some  doubt  as  to  the  general  merits 
of  the  point  involved,  provided  it  were 'material.  I  cannot  see,  how- 
ever, what  bearing  it  has  upon  the  interpretation  of  the  contract. 

Moreover,  it  was  defendant's  counsel  who  at  the  trial  successfully 
prevented  the  plaintiffs  from  proceeding  with  this  line  of  testimony 
by  which  apparently  plaintiffs  desired  to  show  that  defendant's  work 
was  "unique  or  out  of  the  ordinary";  the  court  below  ruling  that 
the  facts  in  this  regard  were  immaterial.  I  am  unable  to  understand 
how  the  decision  of  the  question  involved  in  the  action  can  be  affected 
by  the  fact  that  plaintiffs  employed  one,  two,  or  three  designers.  It 
is  perfectly  clear  that  defendant's  refusal  to  perform  his'  contract 
might  inflict  serious  damage  upon  the  plaintiffs,  and  in  the  absence  of 
any  evidence  offered  by  defendant  or  otherwise  to  the  effect  that  such 
damdge  would  have  appeared  to  the  parties  at  the  time  of  the  making 
of  the  contract  to  have  been  utterly  disproportionate  to  the  amount 
fixed  as  liquidated  damages  (Fleisher  v.  Ptiob,  97  Misc.  Rep.  343,  353^ 
161  N.  Y.  Supp.  940,  supra),  there  is  nothing  to  suggest  that  the 
amount  fixed  was  intended  to  be  a  mere  penalty.  We  need  not  dis- 
cuss, therefore,  whether  the  testimony  now  sought  to  be  offered  is 
"newly  discovered"  in  the  technical  sense  or  not,  as  it  would  plainly 
be  unavailing  to  affect  the  result. 

The  judgment  and  order,  respectively,  should  be  affirmed,  with  costs, 
and  order  denying  motion  for  a  new  trial  upon  newjy  discovered  evi- 
dence affirmed,  with  $10  costs  and  disbursements.    All  concur^ 


a88  App.  Div.  136) 

WOOD  V.  DUDLEY. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  29.  1919.) 

1.  FbAXTD   €=»3 — EltEMEI^TS  OF  CATTSE  OF  ACTION. 

The  essential  elements  of  a  cause  of  action  to  recover  damages  for  false 
or  fraudulent  repre^ntatlons  are  representation,  falsity,  Bclenter,  de- 
ception, and  injury. 

2.  CoNTBACTs  «=>98 — Fraudulent  Repbesentations — Voidable  Oontbact. 

A  contract  induced  by  false  and  fraudulent  representations  Is  not  void, 
but  voidable. 

3.  Fbaud  ®=>31 — Election  op  Remedies. 

Defrauded  party  to  contract,  upon  discovery  of  fraud,  may  rescind  con- 
tract by  promptly  tendering  back  all  received  thereunder,  and  bring  an 
action  upon  rescission  to  recover  back  what  he  has  paid,  or  set  up  fraud 
and  rescission  as  a  defense  in  action  against  him  on  the  contract,  or. 
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bring  eqiiitabTe  actioii  for  rescission,  or  affirm  eonthtct*  and  aaefor 
idlamagesy  or»  if  swad.  upon  contract,  may  counterclaim  his  damages.    , 

4^  CoNnuots    ^ts»03(l),   ^(2) — ^Fbaud    ^=i»13(3>— Fraudulent   Bsi^bbsszvta- 
tzons-^Statekent  or  Fact  Without  Knowledge  of  Tbuth. 

A  contract  may  be  rescinded,  where  a  mistake  or  innocent  misrepre- 
sentation is  a  material  fact ;  but  damages  are  recoverable  only  where  the 
representation,  In  addltlom  to  being  false  and  material,  was  made  reck- 
I^sly  by  party,  sot  knowing  or  caring  whether  it  was  true  or  false,  paying 
no  heed  to  Injury  which  ^mlght  result. 

5,  Fraud  ^^5^2) — Msasubb  of  Damaoest-Actual  and  Bepresbkted  Valxte. 
Where  defrauded  party  affirms  contract  he  was  induced  to  enter  into 
by  false  and  fraudulent  representations,  and  sues  for  damages,  or  coun- 
terclaims in  action  by  adverse  party,  his  measure  of  damages  is  the  differ- 
ence in  value  of  that  received  as  It  is  and  what  It  fraudulently  was  repre- 
s^ted  to  be. 

0.  Fraud  ^3>d&(l) — ^ItfxAsuM  or  Damages— Mxsbefbbsentation  of  Solvency. 
Where  creditor  is  induced  by  deceit  to  release  debtor  and  accept  an  in- 
solvent corporation  oa  debtor  in  his  stead,  his  measure  of  damages,  where 
there  was  no  warranty  of  the  corporation's  solvency.  Is  the  amount  he 
would  have  received  from  r^eased  debtor,  less  anything  he  may  have  re- 
oelrect  from  the  corporation. 

7.  Trial  i9e3»233(1>^Instbuotion — Theory  of  Action — Fraud, 

In  an  action  for  false  representations,  court's  charge  stating  specific 
items  to  which  plaintiff  is  entitled  upon  his  sustaining  burden  of  proof  was 
objectionable,  where  the  rule  of  damages  as  to  some  of  the  items  was  based 
upon  theory  that  contract  had  been  afQrmed,  and  as  to  other  items  was 
based  upon  theory  that  c(mtraet  had  been  rescinded. 

&  Trial  «Ba>203(l) — ^iNSTRUcxxowa— Theory  of  Case. 

Defendant  is  entitled  to  have  case  submitted  on  the  correct  theory. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  E.  Wood  against  John  L.  Ehidley,  Jr.  From  a 
judgment  for  plaintiff  on  the  verdict,  and  from  order  denying  a  motion 
to  set  aside  the  verdict  and  for  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

William  F.  S.  Hart,  of  New  York  City  (Sumner  B.  Stiles,  of  New 
York  City,  of  counsel),  for  appellant. 

Crisp,  Randall  &  Crisp,  of  New  York  City  (W.  Benton  Crisp,  of 
New  York  City,  of  counsel,  and  Cyril  F.  Dos  Passos,  of  New  York 
City,  on  the  brief),  for  nespondenL 

PAGE,  J.  [1]  The  complaint  states  a  cause  of  action  to  recover 
daniages  ior  false  and  fraudulent  representations,  containing  the  essen- 
tial elements  of  such  an  action' — representation,  falsity,  scienter,  decep- 
tion, and  injury.  Brackett  v.  Griswold,  112  N.  Y.  454,  467,  20  N.  E. 
376.  The  answer  admits  the  making  of  the  agreement,  but  denies  the 
other  material  allegations  of  the  complaint.  The  facts  that  the  jury 
were  justified  in  finding  from  the  evidence  are  as  follows: 

The  plaintiff  had  been  engaged  in  the  business  of  fire  insuran<!e  in 
the  city  of  New  York  for  25  years.  On  and  before  the  1st  day  of  Feb- 
ruary, 1914,  he  was  acting  as  agent  of  certain  fire  insurance  compa- 
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nies,  under  the  trade-name  of  Wood's  Bros.,  being  authorized  to  issue 
policies  in  said  companies  on  suburban  properties.  He  also  had  an 
interest  in  a  holding  company,  which  owned  the  stock  in  a  corporation 
that  conducted  a  fire  insurance  brokerage  business.  The  defendant 
was  the  president  of  the  John  L.  Dudley,  Jr.,  Company,  which  was  in 
a  similar  insurance  business,  and  which  owned  the  capital  stock  of  the 
Dudley  Company,  Limited,  an  English  corporation  also  engaged  in  the 
insurance  business  in  London,  England.  In  December,  1913,  a  merger 
of  the  plaintiff's  business  with  that  of  the  John  L-  Dudley,  Jr.,  Com- 
pany was  proposed,  and  negotiations  entered  into  which  resulted  in 
an  agreement  whereby  the  plaintiff  transferred  all  his  agency  business 
with  the  consent  of  the  companies  he  represented  to  the  John  L.  Dud- 
ley, Jr.,  Company.  That  company  agreed  to  organize  a  new  corpora- 
tion under  the  laws  of  New  York  under  the  name  of  the  Suburban 
Agency  Company,  with  a  capital  stock  of  $1,000,  to  have  a  board  of  five 
directors,  two  of  whom  were  to  be  chosen  by  the  plaintiff,  two  by  the 
John  L.  Dudley,  Jr.,  Company,  and  the  fifth  to  be  chosen  by  the  others. 
One-half  of  the  capital  stock  was  to  be  issued  to  plaintiff,  in  considera- 
tion of  the  plaintiff  turning  over  to  said  company- all  the  records,  maps, 
and  other  documents  relating  to  the  suburban  business  formerly  con- 
ducted by  him,  and  one-half  to  the  John  L.  Dudley,  Jr.,  Company,  the 
John  L.  Dudley,  Jr.,  Company  to  enter  into  an  agreement  with  the 
Suburban  Company  to  conduct  for  and  on  behalf  of  that  corporation 
the  agency  business  in  the  suburban  territories,  in  the  companies  for- 
merly represented  by  the  plaintiff  and  the  John  L.  Dudley,  Jr.,  Com- 
pany, and  after  the  payment  of  the  expenses  of  the  said  business,  which 
included  a  proper  pro  rata  share  of  the  office  and  other  expenses  of 
the  John  L.  Dudley,  Jr.,  Company,  to  turn  over  and  account  to  the  Sub- 
urban Company  the  net  profits  arising  therefrom ;  the  contract  contain- 
ing certain  other  details  not  necessary  to  state. 

For  the  purpose  of  inducing  the  plaintiff  to  enter  into  this  contract, 
the  defendant  represented  that  the  John  L.  Dudley,  Jr.,  Company  was 
in  all  respects  solvent ;  that  it  had  ample  assets  to  meet  and  pay  its  ob- 
ligations, and  its  capital  stock  was  worth  par,  and  that  it  had  a  broker- 
age business  which  amounted  to  at  least  $50,000  per  annum  in  pre- 
miums, and  also  that  the  English  corporation  of  the  Dudley  Company, 
Limited,  was  in  all  respects  solvent,  and  was  at  that  time  earning  a 
profit  of  from  $20,000  to  $25,000  a  year.  The  plaintiff  believed  the 
said  representations  to  be  true,  and  relying  upon  them,  and  in  consid- 
eration thereof,  entered  into  the  agreement  and  transferred  his  business 
and  the  agencies  to  the  John  L.  Dudley,  Jr.,  Company,  and  otherwise 
performed  the  said  agreement.  The  John  L.  Dudley,  Jr.,  Company 
conducted  the  business  transferred  to  it  by  plaintiff  until  November  9, 
1914,  and  during  said  time  made  large  gains  and  profits  therefrom.  All 
of  the  said  representations  by  the  defendant  were  false  and  untrue,  and 
were  made  with  the  intent  of  defrauding  and  cheating  the  plaintiff  out 
of  his  business. 

Although  the  appellant's  counsel  has  given  a  full  analysis  of  the  tes- 
timony and  calls  attention  to  what  he  deems  to  be  contradictions,  he  does 
not  contend  that  the  verdict  was  against  the  weight  of  the  evidence.    He 
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predicatea  his  appeal  upon  exdeptions  to  the  charge  as  to  the  measure  of 
damages,  and  to  the  admission  of  evidence  which  in  many  instances 
involved  the  same  question  of  law,  as  the  evidence  would  have  been 
admissible  upon  one  measure  of  damage,  and  immaterial  if  a  differ- 
ent measure  was  to  be  applied.  The  court  charged  generally,  "If  you 
are  satisfied  that  the  plaintiff  has  proved  his  case,  as  I  have  briefly  de- 
scribed it  to  you,  the  plaintiff  would  be  entitled  to  indemnity  for  the 
actual  loss  sustained  as  the  direct  result  of  the  acts  complained  of  ,'^ 
and  specifically  as  to  four  items  of  alleged  damages  which  will  be 
considered  later. 

The  respondent's  counsel  states  that  this  charge  is  in  the  exact  lan- 
guage of  the  case  of  Ochs  v.  Woods,  221  N.  Y.  335,  340,  117  N.  E. 
305,  and  that  prior  to  that  case  there  had  been  a  conflict  of  decisions 
as  to  the  ruk  of  damages,  as  typified  by  Kriunm  v.  Beach,  96  N,  Y. 
398,  and  Smith  v.  Bolles,  132  U.  S,  125,  10  Sup.  Ct.  39,  33  L.  Ed.  279, 
but  that,  as  the  Court  of  Appeals  in  the  Ochs  Case  cites  both  of  these 
cases  as  authorities  for  the  proposition  above  stated,. he  argues  that 
the  rule  stated  in  Smith  v.  Bolles  has  been  adopted  in  this  state,  and 
therefore  the  plaintiff  may  elect  under  which  rule  he  will  claim  his  re- 
covery. The  learned  counsel  has  entirely  misconceived  the  effect 
of  the  citation  of  the  case  of  Smith  v.  Bolles.  In  order  to  make  the 
matter  plain,  and  that  this  misconception  shall  not  cause  further  uncer- 
tainty in  the  application  of  the  rule  of  damages  in  cases  of  this  character, 
a  restatement  of  some  well-established  principles  seems  desirable. 

[2, 8]  A  contract  induced  by  false  and  fraudulent  representations  js 
not  void,  but  voidable.  On  discovery  of  the  fraud,  the  defrauded  par- 
ty has  the  dection  of  several  remedies:  (1)  He  may  rescind  the  con- 
tract by  promptly  tendering  back  all  that  he  has  received  under  it.  He 
may  then  bring  an  action  at  law  upon  the  rescission  to  recover  back 
what  he  has  paid,  or  (2)  defend  an  action  brought  against  him  on  the 
contract,  setting  forth  the  fraud  and  rescission  as  a  defense.  (3)  He 
may  bring  an  action  in  equity  for  rescission,  the  tender  may  be  made 
in  the  complaint,  and  must  be  kept  good  at  the  trial,  and  the  court  will 
adjust  the  relief  as  equity  requires  upon  the  facts  established.  Davis 
V.  Gifford,  182  App.  Div.  99,  101,  169  N.  Y.  Supp.  492.  These  rem- 
edies are  based  upon  a  disaffirmance  of  the  contract,  in  which  the  party 
rescinding  or  desiring  to  rescind  in  effect  says :  You  have  induced  me 
to  eiter  into  this  contract  by  fraud.  I  offer  you  what  I  received. 
Give  me  back  that  which  you  received,  or,  if  that  be  impossible,  pay 
me  its  value.  (4)  He  may  affirm  the  contract  and  sue  for  his  damages. 
(5)  If  sued  upon  the  contract,  he  may  counterclaim  his  damages. 

[4]  There  is  this  important  distinction  to  be  borne  in  mind.  A  con- 
tract may  be  rescinded  for  a  mistake  or  innocent  misrepresentation  of  a 
material  fact ;  but  an  action  for  damages  will  only  lie  where  the  repre- 
sentation upon  which  it  is  based  is  shown  not  only  to  have  been  false 
and  material,  or  not  knowing  whether  it  was  true  or  false,  and  not  car- 
ing what  the  fact  might  be,  it  was  made  recklessly,  paying  no  heed  to 
the  injury  which  might  ensue.  Kountze  v.  Kennedy,  147  N.  Y.  124, 
129,  41  N.  E.  414,  29  L.  R.  A.  360,  49  Am.  St.  Rep.  651. 
176N.Y.S.-^2 
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[1]  The  measure  of  damages,  where  the  defrattflcd  party  afSrms  the 
contract  (4  and  5,  supra),  according  to  the  general  rule,  is 'the  difference 
in  value  of  that  received  as  it  is,  and  what  it  fraudulently  was  repre- 
sented to  be.  This  is  the  settled  rule  in  this  statfe.  Whitney  v.  Allaire, 
1  N.  Y.  305,  312;  Hubbell  v.  Meigs,  50  N.  Y.  4S0,  491 ;  Miller  v.  Bar- 
ber, 66  N.  Y.  558,  564,  568;  Grissler  v.  Powers,  81  N.  Y.  57,  61,  37 
Am.  Rep.  475;  Krumm  v.  Beach,  96  N.  Y.  398,  405-407;  Vail  v. 
Reynolds,  118  N.  Y.  297,  301,  302,  28  N.  E.  301 ;  Yeomans  v.  Bell,  151 
N.  Y.  230,  234,  45  N.  E.  552.  This  rule  is  recognized  and  applied  in 
the  following  states :  Arkansas,  California,  Colorado,  Florida,  Georgia, 
Illinois,  Indiana,  Iowa,  Kentucky,  Massachusetts,  Missouri,  Nebraska, 
New  Hampshy-e,  North  Carolina,  North  Dakota,  Oklahoma,  Ohio, 
South  Dakota,  Tennessee,  Texas,  Utah,  Vermont,  and  Wisconsin.  See 
cases  collated  in  38  L.  R.  A.  (N.  S.)  465  (Stoke  v.  Converse,  153  Iowa, 
274,  133  N.  W.  709,  Ann.  Cas.  1913E,  270),  and  2  Sedgwick  on  Dam- 
ages (9th  Ed.)  p.  1622.  The  United  States  Supreme  Court  held  in 
Smith  V.  Bolles-,  supra,  that  a  charge  to  the  jury  that  stated  the  measure 
of  damages  in  accordance  with  the  above  rule  was  error,  and  reversed 
the  judgment,  saying: 

"The  measure  of  damages  was  not  the  difference  between  the  contract  price 
and  the  reasonable  m&rket  value  if  the  property  had  been  as  represented  to 
be,  even  if  the  stodc  had  been  worth  the  price  paid  for  it ;  nor,  if  the  stock 
were  worthless,  could  the  plaintiff  have  recovered  the  value  it  would  have  had 
if  the  property  had  been  equal  to  the  representations.  What  the  plaintiff 
might  have  gained  is  not  the  question,  but  what  he  had  lost  by  being  de- 
ceived into  the  purchasie.  The  suit  was  not  brought  for  breach  of  contract. 
The  gist  of  the  action  was  that  the  plaintiff  was  fraudulently  Induced  by 
the  defendant  to  purchase  stock  upon  the  faith  of  certain  false  and  fraudu- 
lent representations,  and  so  as  to  the  other  persons  on  whose  claims  the  plain- 
tiff sought  to  recover.  If  the  Jury  believed  from  the  evidence  that  the  de- 
fendant was  guilty  of  the  fraudulent  and  false  representations  alleged,  and 
that  the  purchase  of  stock  had  been  made  in  reliance  thereon,  titien  the  de- 
fendant was  liable  to  respond  in  such  damages  as  naturally  and  proxi* 
mately  resulted  from  the  fraud.  He  was  bound  to  make  good  the  loss  sus- 
tained, such  as  the  moneys  the  plaintiff  had  paid  out  and  interest,  and  any 
other  outlay  legitimately  attributable  to  defendant's  fraudulent  conduct ; 
but  this  liability  did  not  include  the  expected  fruits  of  an  unrealized  specula* 
tion.  The  reasonable  market  value,  if  the  property  had  been  as  r^resented^ 
afforded,  therefore,  no  proper  element  of  recovery. 

"Nor  had  the  contract  prfce  the  bearing  given  to  It  by  the  court.  What  the 
plaintiff  paid  for  the  stock  was  properly  put  in  evidence,  not  as  the  basis  of  the 
application  of  the  rule  in  relation  to  the  difference  between  the  contract  price 
and  the  market  or  actual  value,  but  as  establishing  the  loss  he  had  sustained 
in  that  particular.  If  the  stock  had  a  value  in  fact,  that  would  necessarily 
be  applied  in  reduction  of  the  damages.  *The  damage  to  be  recovered  must 
always  be  the  natural  and  proximate  consequence  of  the  act  complained  of,' 
says  Mr.  Greenleaf  (volume  2,  §  256);  and  'the  test  is,*  adds  Chief  Justice 
Beasley  in  Crater  v.  Binninger,  33  N.  J.  Law  (4  Vroom)  513,  618  f97  Am. 
Dec.  737],  'that  those  results  are  proximate  which  the  wrongdoer  from  his 
position  must  have  contemplated  as  the  probable  consequence  of  his  fraud  or 
breach  of  contract*  In  that  case  the  plaintiff  had  been  induced  by  the  de- 
ceit of  the  defendant  to  enter  into  an  oil  speculation,  and  the  defendant  was 
held  responsible  for  the  moneys  put  into  the  scheme  by.  the  plaintiff  in  the 
ordinary  course  of  the  business,  which  moneys  were  lost,  less  the  value*  of  the 
interest  which  the  plaintiff  retained  in  the  property  held  by  those  associated  in 
the  speculation.** 
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The  rule  of  damages,  jft-estribed  in  that  case,  tersely  stated,  is  that- 
the  defrauded  party  is  only  entitled  to  recover  the  difference  between 
the  value  of  that  with  whiqh  he  parted  and  the  actual  value  of  that 
which  he  received.  This  rule  has  been  adopted  by  the  following  states : 
Maryland,  Minnesota,  New  Jersey,  Oregon,  Pennsylvania,  and  Wash- 
ington. The  great  weight  of  authority  in  this  country  is  therefore  in 
favor  of  the  general  rule,  which  is  the  law  in  this  state,  and  to  my  mind 
reason  and  justice  sustain  it 

The  reasons  generally  given  in  support  of  what  we  will  term  the 
Supreme  Court  rule  is  that  the  tort  does  not  consist  in  the  falseness  of 
the  representaticm,  but  in  making  the  statement  fraudulently;  the  re- 
sult of  the  tort  being,  not  to  change  the  value  of  the  bargain,  but  to 
cause  the  plaintiff  to  part  with  his  property.  Therefore  the  direct  re- 
sult of  the  tort  is  the  loss  which  the  plaintiff  sustained,  paying  a  cer- 
tain price  for  property  which  was  worth  less  than  he  paid.  His  dam- 
age, therefore,  is  the  difference  in  the  value  of  that  which  he  received 
and  what  he  paid  for  it;  that  this  loss  is  what  the  wrongdoer  must 
have  contemplated  as  the  probable  consequence  of  his  fraud.  In  this, 
it  seems  to  me,  the  transacticm  is  considered  from  the  wrong  viewpoint, 
that  of  the  wrongdoer.  The  court  should  not  be  concerned  with  the 
contemplation  of  the  wrongdoer.  It  may  be  that  his  position  is  this : 
That  by  making  statements,  known  to  me  to  be  false,  I  can  induce  the 
purchaser  to  bdicve  that  he  is  buying  something  of  greater  value  than 
the  price  he  is  paying.  If  he  discovers  the  fraud,  all  that  I  will  be 
obliged  to  pay  back  will  be  the  difference  between  what  I  have  received 
and  the  actual  value  of  what  I  have  sold.  I  therefore  stand  to  lose 
nothing,  for  I  will  in  any  event  get  full  value  for  that  which  I  have 
sold,  and  may  gain  the  excess  in  price  which  I  have  fraudulently  ob- 
tained. 

Furthermore,  this  is,  in  practical  result,  applying  the  same  rule  to 
damages  for  the  fraud  as  would  be  applied  in  rescission,  which  may  not 
be  predicated  upon  fraud.  In  rescission  the  vendor  receives  back  that 
which  he  sold,  and  is  required  to  return  that  which  he  had  received. 
In  the  one  case  he  retains  the  value  of  that  which  he  sold,  and  in  the 
other  the  thing  itself.  As  the  thing  is  supposed  to  equal  its  value,  his 
loss  in  both  cases  is  but  the  difference  between  the  value  of  that  he  sold 
and  what  he  received.  The  inducement  to  the  purchaser  may  not  have 
been  the  thing  itself,  as  it  really  was,  but  the  value  of  the  thing  as  it 
was  represented  to  be;  by  this  rule  he  is  deprived  of  that  which  he 
contemplated  he  was  getting,  and  is  required  to  pay  for  that  which  he 
did  not  intend  to  buy. 

Furthermore,  this  rule  is  said  to  be  the  logical  outcome  of  the  his- 
torical development  of  the  various  forms  of  action.  The  argument 
runs  thus  at  common  law :  There  were  t'hree  different  actions  that  could 
have  been  invoked :  (1)  Assumpsit  on  the  implied  warranty.  (2)  Tres- 
pass on  the  case,  in  the  nature  of  deceit  for  breach  of  warranty.  (3) 
Trespass  on  the  case  for  the  deceit.  All  three  had  a  common  origin  in 
trespass  on  the  case.  In  the  first  two  it  was  not. necessary  to  allege 
scienter,  while  in  the  last  scienter  is  the  important  element.  In  time,  a 
mere  representation  which  in  fact  was  untrue,  gave  rise  to  an  action  for 
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breach  of  warranty,  and  the  action  might  be  brought  either  in  assump- 
sit or  in  trespass  on  the  case,  upon  the  warranty,  and  the  measure  of 
damages  was  the  same.-  But  in  an  action  for  deceit,  the  gist  of  which 
was  the  fraud,  the  knowingly  making  a  false  representation  with  intent 
to  deceive,  the  measure  of  damage  was  different.  Therefore,  if  the  ac- 
tion was  brought  on  the  implied  warranty,  the  injured  party  recovered 
the  damage  that  he  suffered  because  the  thmg  was  not  of  the  value 
or  kind  represented,  while  if  he  brought  his  action  in  deceit  he  was  , 

only  entitled  to  recover  the  actual  damage  caused  by  the  fraud — that  | 

is,  the  difference  in  the  value  of  what  he  received  and  that  with  which 
he  parted.    If  the  representation  was  fraudulently  made  he  could  nev-  | 

ertheless  sue  in  trespass  on  the  case,  in  the  deceit  for  breach  of  war-  ! 

ranty,  although,  if  the  representation  was  not  fraudulently  made,  he  ' 

could  not  bring  his  action  for  deceit.  The  form  of  the  action  deter- 
mined the  relief  to  which  the  suitor  was  entitled. 

However  persuasive  this  argument  may  appear  in  those  states  which 
still  have  the  common-law  pleading,  it  has  no  force  in  this  state,  where 
the  distinction  between  forms  of  action  has  been  abolished,  and  the 
relief  is  granted  in  accordance  with  the  facts  alleged  and  proved.    The  ' 

general  rule  asks,  not  what  was  the  expectation  of  the  person  perpe-  ! 

trating  the  fraud,  but  what  was  the  expectation  of  the  defrauded  party.  | 

He  bought  a  certain  thing  which  according  to  the  representation  of  the  i 

other  party  was  of  a  certain  value.  He  gets  something  different.  He 
is  therefore  entitled  to  the  value  of  the  thing  he  bought,  which  was  the 
thing  as  it  was  represented  to  be,  and  his  measure  of  damage  is  the  dif- 
ference between  the  actual  value  of  that  which  he  received,  and  what 
would  have  been  the  value  had  it  in  fact  been  as  it  was  represented 
to  be.  If  he  does  not  want  what  he  has  received,  he  has  the  option 
to  rescind ;  but  if  he  retains  it  he  can  recover  the  benefit  of  his  bargain, 
and  the  wrongdoer  does  not  escape  harmless,  but  he  is  required  to  make 
good  his  fraudulent  representation  by  paying  the  difference  in  value 
of  that  which  he  delivered  and  what  he  represented  he  would  sell.  The 
reasons  for  this  rule  have  been  so  clearly  stated  in  the  Court  of  Appeals 
cases  above  cited,  especially  in  Krumm  v.  Beach,  supra,  that  no  fur- 
ther discussion  of  the  subject  is  necessary. 

In  Ochs  V.  Woods,  221  N.  Y.  335,  117  N.  E.  305,  the  plaintiff  was 
induced  to  accept,  in  place  of  the  defendant,  a  corporation,  as  the  par* 
ty  who  would  pay  him  a  commission  for  obtaining  a  tenant  for  a  theater 
building,  upon  the  representation  that  the  corporation  owned  the  build- 
ing and  was  entirely  solvent,  which  was  false,  as  the  corporation  was 
insolvent  and  known  so  to  be  by  the  defendant.    The  court  said: 

"Through  the  deceit  plaintiff  abandoned  his  lepal  right  for  its  nearly  value- 
less substitute.  Deceit  and  Injury  concurred.  The  basic  principle  underlying 
all  rules  for  the  measurement  of  damages  for  deceit  is  indemnity  for  the 
actual  loss  sustained  as  a  direct  result  of  the  wrong.  The  question  is.  What 
was  the  value  of  that  with  which  plaintiff  parted,  and  what  was  the  value  of 
that  which  he  received?  Urtz  v.  N.  Y.  C.  &  H.  R,  R.  Co.,  202  N.  Y.  170  {95 
N.  E.  711];  Krumm  v.  Beach,  96  N.  Y.  398;  Smith  v.  BoUes,  132  U.  S.  125 
[10  Sup.  Ct.  89,  83  L.  Ed.  279]." 

It  is  clear  that  in  that  case  the  plaintiif  was  not  induced  to  enter  into 
a  contract  whereby  it  was  represented  that  he  was  getting  something 
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of  a  larger  value  than  that  which  he  was  giving  to  the  defendant.  He 
released  the  defendant  from  his  claim  to  the  commission,  not  on  the 
representation  that  he  by  so  doing  would  obtain  a  larger  commission, 
but  that  he  would  receive  the  same  commission.  The  fraud  was  in 
the  defendant's  having  induced  the  plaintiff  to  release  him  and  accept 
an  insolvent  corporation,  whereby  he  lost  the  commission.  It  was  a 
plain  case  of  a  deprivation  of  a  right  of  action  by  deceit.  There  was  no 
element  of  warranty  in  the  case ;  hence  the  measure  of  damage  would 
be  the  amount  of  the  commission  of  which  he  was  deprived  less  any- 
thing he  may  have  received  from  the  corporation.  It  clearly  was  not 
intended  to  change  the  settled  measure  of  damage  as  declared  in 
Krumm  v.  Beach,  supra. 

[•]  The  statement  is  entirely  correct  as  to  the  basic  principle  under- 
lying all  rules  for  the  measurement  of  damages  for  deceit.  The  cases 
of  Krumm  v.  Beach  and  Smith  v.  Bolles,  both  recognize  this  rule  as 
the  basic  principle.  They  differ  in  the  application  of  that  principle  to 
the  case  of  a  representation  tending  to  induce  the  plaintiff  to  purchase 
something  of  a  greater  value  than  the  price  he  is  paying.  In  the 
Krumm  Case  the  defendant  is  held  to  his  representation,  and  must 
make  good  the  difference  between  the  value  as  represented  and  as  the 
value  actually  was ;  while  in  the  Smith  Case  the  representation  as  to 
value  does  not  enter  into  the  measure  of  damage,  the  question  being 
merely.  Was  the  thing  received  of  less  value  than  the  thing  given  ?  In 
other  words,  in  the  one  case  the  representation  is  one  element  of  dam- 
age as  well  as  of  the  fraud,  and  in  the  other  it  is  only  an  element  of  the 
fraud,  and  not  of  the  damage. 

In  the  instant  case  the  learned  justice  laid  down  the  basic  principle, 
and  then  charged  specifically  certain  items  of  damage  at  the  request  of 
plaintiff's  counsel,  and  submitted  the  written  memorandum  of  these 
items  to  the  jury.  An  error  of  $100  in  subtraction  in  the  first  item  was 
corrected  in  the  charge,  but  not  in  the  memorandum,  and  is  carried  into 
the  verdict,  as  the  verdict  was  for  the  total  amount  shown  to  be  due 
by  the  memorandum,  which  was  as  follows : 

1.  Brokerage  fees  which  he  would  have  received  on  a 

business  of  ^50,000  at  5  ]>er  cent $2,500.00 

Less  amount  received 200.00    $  2,800.00 

2.  The  amount  earned  on  the  business  of  the  companies 

turned  over  by  plaintiff  to  the  John  U  Dudley,  Jr., 

Company $8,534.70 

Less  pro  rata  share  of  expenses 3^00.00       5,234.70 

3.  Amount  expended  by  plaintiff  to  recover  two  of  the 

five  agencies  turned  over  to  the  John  L.  Dudley,  Jr^ 

Company    3,091.84 

4.  Note  of  the  plaintiff  to  order  of  Atlas. Insurance  Com* 

pany,  which  was  assiuned  and  payment  guaranteed 
by  the  John  L.  Dudley,  Jr.,  Company,  and  the  Subur- 
ban Agency  Company,  but  which  they  failed  to  pay..  6,552.19 

$18,078.73 

[7]  The  difficulty  with  the  specific  charge  that,  if  the  jury  foand 
that  the  plaintiff  had  sustained  the  burden  of  proof,  he  was  entitled 
to  recover  these  specific  items,  is  that  there  was  no  consistent  rule  of 
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damage  charged,  lior  any  applied  to  the  items.  The  first  would  have 
been  appropriate  to  the  rule  that  the  plaintiff  was  entitled  to  recover  the 
difference  between  the  value  of  the  business  as  represented  and  as  it 
was.  The  second  allows  the  plainti£F  to  recover  the  earnings  of  his 
business,  which  went  to  the  John  L.  Dudley,  Jr.,  Con:^)any,  thus  ap- 
plying the  rule  that  would  have  obtained  upon  a  rescission.  The  third 
if  consistent  with  any  theory,  would  be  that  of  rescission,  while  as 
to  the  fourth,  there  being  nothing  said  about  the  assumption  of  this  note 
in  the  agreement  between  the  John  L.  Dudley,  Jr.,  Company  and  the 
plaintiff,  nor  was  the  same  mentioned  in  any  of  the  negotiations  be- 
tween them,  it  was  a  part  of  the  agreement  thereafter  made  by  the 
John  L.  Dudley,  Jr.,  Company  with  the  Suburban  Agency  Company, 
which,  if  enforceable  at  all  by  plaintiff,  would  be  against  those  com- 
panies upon  that  agreement. 

The  respondent  claims  that  the  judgment  is  much  less  favorable  to 
him  than  it  would  have  been,  had  the  correct  rule  of  damages  been 
laid  down  for  the  guidance  of  the  jury,  and  that,  if  he  is  willing  to 
forego  the  advantage,  the  appellant  has  no  cause  to  complain.  The  val- 
ue of  the  business  that  he  turned  over  upon  the  merger  does  not  ap- 
pear, and  we  therefore  have  no  means  of  arriving  at  a  conclusion  on 
that  point.  The  appellant  is  here  seeking  a  reversal,  and  demanding 
that  the  case  be  submitted  upon  the  correct  theory.    This  is  his  right. 

[8]  Such  errors  as  were  committed  in  the  admission  of  evidence 
arose  from  the  wrong  theory  of  damages  having  been  invoked,  and 
need  no  further  discussion. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.    Order  filed.    All  concur. 


NATHAN  V.  STRAUSS  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    ICay  28,  1919.) 

1.  Brokebs   ^=»86(3)— Compensation — Evidence — Completion    of   Negotia- 

tions. 

Wher^  the  mana^r  of  a  corporation  entered  into  an  agreement  to  give 
plaintiff  $1*250  if  he  could  get  him  a  good  man  who  would  make  an  in- 
vestment of  $25,000  in  the  business,  and  plaintiff  brought  forward  a  man 
who  said  he  would  invest  the  money  on  certain  specified  conditions,  evi- 
dence held  to  show  that  there  was  mx  meeting  of  minds,  but  that  agreement 
was  entered  into  subject  to  approval  of  board  of  directors,  so  that  plaintiff 
was  not  entitled  to  his  compensation  where  the  board  of  directors  did 
not  approve  the  agreement  and  called  off  the  deal. 

2.  Brokers  ^=»6.S(1)^-Compbnsation — Failure  to  Complete  Transaotion. 

Where  defendant  promised  plaintiff  a  commission  if  he  would  get  him 
a  good  man,  who  would  make  an  investment  in  his  company,  plaintiff  was 
not  entitled  to  a  commission  where  he  brought  forth  a  man  who  agreed 
to  invest  if,  after  being  with  the  company  for  a  period  of  three  or  four 
weeks  for  the  purpose  of  familiarizing  himself  with  the  general  conduct  of 
the  business,  both  should  be  satisfied  to  continue  the  relation,  the  defend- 
ant calling  off  the  deal  at  such  time,  because  it  would  be  impossible  to 
determine  until'  the  end  of  such  period  of  probate  whether  or  not  the 
third  person  would  be  willing  to  put  his  money  into  the  company. 

e=»For  other  cases  see  same  topic  ft  KET- NUMBER  In  aU  Key-Nombered  Dlgeots  ft  Indexes 
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Appeal  from  City  Court  df  New  York,  Trial  Term. 

Action  by  Harry  Nathan  against  Ferdinand  Strauss  and  another. 
There  ^as  a  judgment  in  favor  of  plaintiff  against  the  named  defend- 
ant, and  from  the  judgment,  and  an  order  denying  his  motion  for  a  new 
trial,  the  named  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  May  term,  1919,  before  GUY,.BIJUR,  and  DELEHAN- 
TY,JJ.  ,      .  . 

Dawson,  Merrill  &  Dawson,  of  New  York:  City  (Edwin  S.  Merrill,  of 
New  York  City,  of  counsel),  for  appellant.   . 

David  Mlchelsohn,  of  New  York  City,  for  respondent 

GUY,  J.  The  complaint  alleges  that  plaintiff,  at  the  special  instance 
and  request  of  the  defendants  Ferdinand  Strauss  and  Ferdinand 
Strauss,  Incorporated,  performed  certain  work,  labor,  and  services,  of 
the  reasonable  value  and  agreed  price  of  $1,250,  on  which  plaintiff 
credited  defendant  with  $50  alleged  to  have  been  paid  on  account. 

Plaintiff  testified  that  the  appellant,  who  owned  a  contnolling  mtcrest 
in  the  defendant  corporation,  was,  he  thought,  the  manager  of  the  busi- 
ness carried  on  by  that  corporation ;  that  after  January  1,  1918,  the  ap- 
pellant said  to  plaintiff  that  if  plaintiff  could  get  him  a  good  man,  who 
would  make  an  investment  of  as  much  as  $25,000  in  the  business,  he 
would  be  only  too. glad  to  take  such  a  man,  and  would  pay  the  plaintiff 
5  per  cent.  It  appears  from  plaintiff's  case  that  he  introduced  one 
Meinhardt  to  appellant  as  a  person  having  $25,000  to  invest  in  the 
business,  that  certain  propositions  were  made  by  Meinhardt  looking 
to  the  investment  of  the  money,  and  that  the  negotiations  were  ended 
by  a  letter  addressed  to  Meinhardt  by  the  appellant,  dated  July  2,  1918, 
in  which  the  writer  says  that  at  a  meeting  of  the  directors  of  the  de- 
fendant corporation  held  on  the  date  of  the  letter  Meinhardt's  proposi- 
tion was  submitted  in  detail,  but  appellant  could  not  get  the  directors 
around  to  his  way  of  thinking,  and  it  was  decided  to  drop  the  matter. 

The  jury  found  in  favor  of  the  defendant  corporation,  but  agaihst 
the  individual  defendant,  for  the  amount  claimed.  Plaintiff  failed  to 
prove  a  prima  facie  case,  and  the  complaint  should  have  been  dismissed. 

The  terms  of  Meinhardt's  proposed  investment  are  embodied  in  two 
letters  written  by  him  to  appellant,  dated  June  7th  and  21st.  The  letter 
of  June  7th  laid  down  certain  conditions  "with  reference  to  my  securing 
an  interest  in  the  corporation" ;  a  preliminary  condition  being  that  "I 
will  be  with  the  company  for  a  period  of  three  or  four  weeks,  for  the 
purpose  of  familiarizing  myself  with  the  general  conduct  of  the  busi- 
ness, and  if  at  the  end  of  that  time  each  of  us  is  satisfied  to  continue 
the  relation,  it  will  be  upon  the  basis  of  substantially  as  follows :  I  will 
invest  $25,000,  which  money  is  to  go  into  the  treasury  of  the  corpora- 
tions—and followed  by  several  other  requirements  of  the  writer,  in- 
cluding one  for  the  payment  of  a  salary  of  $5,000  per  annum.  On  June 
10th  the  corporation  replied  to  this  letter,  stating  that  several  of  the 
conditions  were  satisfactory,  and  modifying  others,  and  stated  that 
Meinhardt  must  have  made  a  clerical  error  in  regard  to  the  $5,000 
annual  sala*-y,  as  the  understanding  was  to  the  effect  that  up  to  Janu- 
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ary  1,  1919,  Meinhardt  was  to  receive  Salary  at  the  rate  of  $4,000  a 
year;  the  reply  closing  as  follows: 

"I  win  he  very  much  pleased  to  have  yon  take  up  thl«  matter  at  your 
earliest  convenience,  and  trusting  that  there  will  be  no  stumbling  block  toward 
your  connections  in  the  future,  I  remain  very  truly  yours,  Ferdinand  Strauss, 
Inc." 

On  June  15th  plaintiff  wrote  appellant,  expressing  the  opinion  that 
unless  Meinhardt  had  an  "equal  voice"  in  the  control  of  the  business 
"the  whole  thing  is  off";   adding: 

''It  also  may  not  be  amiss  if  I  remind  you  of  your  agreement  to  pay  ne  5 
per  cent,  of  whatever  investment  is  mfide  as  the  results  of  my  efforts,  in  order 
that  you  may  have  this  item  in  mind  when  negotiating." 

Meinhardt's  letter  of  June* 21st,  contains  his  understanding  of  the 
proposed  agreement,  similar  in  tenor  to  the  prior  letter  of  June  15th, 
restating  the  requirement  that  his  salary  be  $5,000  a  year,  and  closing 
as  follows: 

^If  the  abore  represents  your  understanding,  please  evid«ice  the  same  by 
a  written  acknowledgment  of  this  communication.  I  will  thereui)on  Unme- 
diately  associate  myself  with  the  company,  and  if  both  of  us  conclude  at  the 
end  of  the  probative  period  that  it  is  proper  that  I  retain  8U<4i  associnrlon, 
then  we  can  prepare  a  formal  agreement  in  accordance  with  our  understand- 
ing." 

There  is  no  written  reply  to  this  last  letter  of  Meinhardt,  and,  as  be- 
fore stated,  on  July  2d,  in  a  letter  written  to  Meinhardt  by  appellant, 
the  matter  was  called  off,  because  the  latter  could  not  get  the  board  of 
directors  around  to  his  way  of  thinking. 

[1]  Plaintiff  sought  to  show  that  orally  Meinhardt  and  the  appel- 
lant had  come  to  an  agreement  upon  all  the  terms  relating  to  the  pro- 
posed investment  prior  to  July  2d.  The  testimony  of  Meinhardt  was 
contradictory  as  to  whether  appellant  said  in  the  course  of  the  n^o- 
tiations  that  the  agreement  would  have  to  be  approved  by  the  board  of 
directors;  Meinhardt  stating,  when  originally  called  for  the  plaintiff, 
that  the  proposition  required  the  approval  of  the  board  of  directors  "as 
a  matter  of  form,"  and  immediately  thereafter  sayiqg  that  the  appel- 
lant did  not  say  that,  that  if  the  appellant  had  used  the  word  "approval" 
Meinhardt  would  not  have  bothered  with  it,  and  subsequently,  when 
Meinhardt  was  recalled  in  rebuttal,  the  record  shows  the  following: 

"By  the  Court:  Did  he  say  anything  to  you  about  the  board  of  directors? 
*  *  *  Did  he  say  anything  about  having  to  approve  of  It  first?  A.  Xes; 
he  said  that. 

"PlalntiflTs  Counsel :  Said  what?  A.  He  said  the  board  of  directors  would 
have  to  approve  it." 

Thereupon  the  witness  was  led  by  plaintiff's  counsel  to  another  con- 
tradiction of  his  testimony,  again  repeating  that  the  appellant  had 
stated,  not  that  the  board  of  directors  was  required  to  approve  of  the 
proposition,  but  that  the  appellant  would  have  to  put  it  "up  to"  the 
board  of  directors  as  a  matter  of  form.  But  the  necessary  effect  of 
the  witness'  evidence,  in  the  light  of  the  undisputed  action  of  the  board 
of  directors  in  declining  to  approve  of  the  arrangement,  was  to  n^- 
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tivc  plaiiitiflE's  thcory/that  there  was  a  meeting  of  tiic  mindd  of  the  par- 
ties with  regard  to  the  $25,000  investment. 

[2]  Further,  it  appears  without  contradiction  that,  even  though  the 
approval  of  the  board  of  directors  of  the  defendant  corporation  were 
unnecessary^  under  the  arrangement  so  far  as  agreed  upon,  Mein- 
hardt  had  a  right  to  associate  himself  with  the  company  for  three  or 
four  weeks,  and  only  in  the  event  that  each  party  was  satisfied  at  the 
end  of  the  "probative  period"  was  he  to  be  called  upon  to  make  the  in- 
vestment. It  was  therefore  impossible  to  determine  until  the  end  of 
that  period  whether  or  not  Meinhardt  would  be  willing  to  put  his  mon- 
ey in  the  corporation.  As  to  the^  alleged  payment  on  account,  plaintiflf's 
own  testimony  established  that  the  $50  received  by  him  was  for  other 
services  than  those  included  in  the  complaiitf . 

Plaintiff  having  failed  to  show  the  making  of  the  investment,  or  that 
Meinhardt  agreed  to  put  his  money  in  the  business,  the  judgment  must 
be  reversed,  and  the  complaint  dismissed,  with  costs  in  this  court  and 
in  the  court  below.    All  concur. 


(187  App.  Div.  674) 

In  re  BUSSMAN'S  ESTATa 

In  re  VAN  PEYMA  et  rL 

(Supreme  Court,  Appellate  Dirlaion,  Fourth  D^rtment.    April  30,  1919.) 

1.  ExrcuTOBs  AND  Administratobs  ^=>506(3) — ^Improvements  and  Repairs — 

Accounting — -B  videncb. 

On  accounting  of  administrator  of  deceased  adminlatiatcHr,  administra- 
tor's estate  will  not  be  credited  with  escpenditures  made  for  improve- 
ments and  repairs  upon  intestate's  land,  where  the  evidence  is  not  clear 
whether  the  disbursements  were  moneys  of  the  administrator  or  of  the 
estate,  and  there  is  no  satisfactory  evidence  showing  what  moneys  of  the 
estate  were  used  in  making  permanent  improvements  and  repairs. 

2.  Infants  «=s>30(1) — Pbopbbtt— Acckptanob  of  Psoobbdb  ov  Pabtition  Saza 

AS  Ratzitino  Bbpairs  bt  Exbcutob. 

Infant  child,  by  accepting  his  share  of  the  proceeds  of  partition  sale  of 
deceased's  father's  land,  did  not  ratify  repairs  and  betterments  placed 
thereon  by  administrator. 

3.  Executors  and  Administrators  ^ss>303(1) — ^Adminibtbation  or  Estate — 

USB  or  EBTATB  FUNDS  IN  Patheht  or  Soarb. 

Where  administrator  drew  check  upon  estate's  money  payable  to  in- 
testate's wiCe,  and  wife  Indorsed  check  and  permitted  administrator  to 
use  fimds,  amount  of  check  will  be  changed  to  wife's  share  of  estate. 

4.  ExEcirfoRS  AND  Administrators  ^=»115 — ^Personal  Benefit  to  Adminis- 

trator— Sale  of  Stock. 

Where  administrator,  who  was  one  of  three  h^rs,  transferred  stock  left 
by  intestate  to  himself,  and  sold  the  stock  for  more  than  the  appraised 
value,  the  profits  of  the  sale  will  be  charged  to  his  share  of  estate. 
6,  Trusts  c=>231(1)— Administration  of  Trusts — Profit  to  Trustee. 

As  a  general  rule,  a  trustee  will  not  be  permitted  to  make  a  profit  in 
dealing  with  tiie  property  of  the  trust. 

Appeal  from  Surrogate's  Court,  Erie  County. 
In  the  matter  of  the  estate  of  Anton  Bussman.    Proceeding  by  the 
administratrix  de  bonis  non  to  compel  accounting  of  administration  of 

^s»Por  otli«r  oasM  m«  aain«  topic  6  KBY-N17)tfBBR  In  aU  Koy-Numberad  DlgMta  ft  IndezM 
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original  administrator.    From  the  decree  rendered,  Peter  Van  Peyma 

and  another,  sureties,  and  others,  appeal    Affirmed  as  modified. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE 
ANGEUS,  and  HUBBS,  JJ. 

Loomis  &  Gibbs,  of  Buffalo  (Frank  M.  Loomis,  of  Buffalo,  of 
counsel),  for  appellants  Van  Peyma  and  Lang. 

Dilworth  M.  Silver,  of  Buffalo,  for  respondent 

KRUSE,  P.  J.  This  is  a  proceeding  by  an  administratrix  de  bonis 
non  to  compel  an  accounting  of  the  administration  of  the  original 
administrator,  now  deceased.  The  matter  comes  here  for  the  sec- 
ond time.  The  decree  was  reversed  on  the  first  appeal,  and  the  mat- 
ter remitted  to  the  Surrogate's  Court.  182  App.  Div.  335,  170  N.  Y. 
Supp.  420.  It  was  thought  that  additional  evidence  might  be  available 
respecting  the  matters  in  controversy,  but  none  of  importance  has  been 
added  to  what  is  contained  in  the  record  on  the  first  appeal.  This 
appeal  was  heard  upon  the  records  on  both  appeals,  and  we  have 
re-examined  the  questions  presented  by  these  appeals. 

There  are  hut  two  matters  involved  in  the  accounting  which  require 
discussion.  One  is  whether  the  moneys  spent  by  the  deceased  ad- 
ministrator for  improving  and  repairing  the  real  estate  left  by  the 
intestate,  should  be  allowed  upon  this  accounting,  and  the  other, 
whether  his  account  should  be  charged  with  the  profit  he  made  in 
transferring  to  himself  100  shares  of  Buffalo-German  Insurance  Com- 
pany stock  and  selling  the  same  for  more  than  the  appraised  value. 

Anton  Bussman,  over  whose  property  this  controversy  arises,  died 
in  June,  1898,  intestate.  His  property  consisted  of  about  $20,000 
personal  property  and  real  estate  valued  at  about  $6,000  .  or 
$7,000,  He  left  a  widow  and  two  sons,  Paul  and  Anton,  Paul  was 
appointed  administrator  in  July,  1898.  Anton  was  then  five  years  of 
age.  Paul  died  in  December,  1912,  before  Anton  became  of  age.  He 
never  made  any  account  of  his  receipts  and  disbursements  to  any  one, 
so  far  as  the  record  discloses.  Paul's  widow  and  his  father's  widow 
are  sisters.  The  relations  of  all  concerned  seem  to  have  been  friendly 
up  to  the  time  of  the  death  of  Paul,  but  not  so  friendly  since  then. 
The  year  following  the  death  of  Paul  an  action  in  partition  was  brought 
and  the  real  property  sold,  and  the  proceeds  distributed. 

Very  likely  an  adjustment  might  have  been  made  respecting  the  rents 
and  the  disbursements  for  improvements  in  the  partition  action.  Ford 
et  al.  V.  Knapp  et  al.,  102  N.  Y.  135,  6  N.  E,  283,  55  Am.  Rep.  782; 
Cosgriff  V.  Foss  et  al,  152  N.  Y.  104,  46  N.  E.  307,  36  L.  R.  A.  753, 
57  Am.  St.  Rep.  500;  Code  of  Civil  Procedure,  §§1546  and  1589. 
But  that  seems  not  to  have  been  done.  However,,  with  that  question 
we  need  not  concern  ourselves.  The  question  here  is  whether  that 
can  and  should  be  done  in  tliis  proceeding.  I  am  of  the  opinion  that 
upon  the  evidence  contained  in  the  records,  it  cannot  be  done  with  jus- 
tice to  the  parties. 

[1]  There  is  no  satisfactory  evidence  to  show  what  moneys  of  the 
estate  were  used  in  making  improvements  and  repairs,  and  what  went 
into  enterprises  such  as  the  Washington  Land  Company  and  Elmhurst 
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Hptel  Company,  which  concededly  resulted  in  losses.  There  is  some 
evidence  of  disbursements,  but  whether  it  was  the  money  of  the  es- 
tate, or  the  money  of  the  administrator,  is  not  clear,  nor  does  it  ap- 
pear how  much  was  used  for  permanent  improvements,  and  how  much 
for  repairs. 

[2]  So  there  is  no  way  of  adjusting  the  amounts  chargeable  to  the 
heirs  and  widow,  respectively;  she  having  only  her  dower  interest. 
Furthermore,  the  son  Anton  was  an  infant  during  all  the  time  that 
the  expenditure  was  made,  and  the  claim  which  is  now  made,  that 
he  ratified  what  was  done  in  the  way  of  making  repairs  and  better- 
ments to  the  property  by  taking  his  share  of  the  proceeds  on  the  parti- 
tion sale,  I  tlunk)  cannot  be  sustained. 

[3]  There  is,  however,  one  item  which  I  think  should  be  charged 
to  the  widow.  It  appears  that  a  check  was  drawn  by  iPaul  F.  Buss- 
man  as  administrator  for  $1,000,  payable  to  the  order  of  the  widow 
and  indorsed  by  her,  which  she  admits,  but  claims  that  she  did  not 
receive  the  money.  She  says  that  Paul  told  her  that  he  wanted  to 
use  it  for  the  house,  Paul's  son  at  first  testified  that  it  was  so  used, 
but  afterward  he  corrected  his  testimony  by  saying  that  he  had  no 
personal .  knowledge  of  its  use.  I  think  this  may  be  regarded  as  a 
payment  to  her,  irrespective  of  what  the  funds  were  used  for.  Con- 
cededly it  was  a  check  payable  out  of  the  funds  of  the  estate ;  it  was 
payable  to  her  order;  she  indorsed  the  check.  If  she  saw  fit  to  let 
the  administrator  use  the  check  outside  of  his  trust,  the  loss  should 
fall  upon  her  and  not  upon  the  sureties. 

As  regards  the  profits  upon  the  sale  of  the  stock,  it  is  claimed  that 
the  administrator,  being  one  of  the  distributees,  could  take  the  stock, 
and  allow  therefor  what  it  was  worth  at  that  time,  and  apply  it  upon 
his  distributive  share.  I  think  the  circumstances  here  are  quite  unlike 
the  MuUon  Case,  145  N.  Y.  98,  39  N,  E.  821,  upon  which  the  appel- 
lants rely.  There  the  executor  was  also  the  sole  residuary  legatee.  He 
had  advertised  for  claims,  and  paid  all  claims  presented,  and  applied 
the  remaining  assets  to  his  own  use,  actingf  in  good  faith,  though  he 
had  not  accounted  in  the  Surrogate's  Court.  It  was  held  that  a  cred- 
itor whose  claim  had  not  been  barred  by  the  statute  of  limitations  was 
not  precluded,  by  a  miere  omission  to  present  his  claim,  from  estali- 
lishing  his  debt  and  demanding  an  accounting  at  any  time  before  the 
executor  or  administrator  was  formally  discharged  from  his  trust,  but 
that  the  executor  could  only  be  held  accountable  for  the  actual  value 
of  the  assets  so  applied  to  his  own  use,  and  he  could  not  be  charged 
with  the  profits  of  a  business  in  which  he  had  put  the  assets. 

[4,  5]  Here  the  administrator  was  not  the  only  distributee;  there 
was  a  widow  and  an  infant,  neither  of  whom  had  knowledge  of  the 
transfer  of  the  stock  to  th^  administrator  personally  until  after  his 
death.  At  least  there  is  no  evidence  of  any  such  knowledge.  I  think, 
under  the  general  rule,  which  forbids  trustees  to  make  a  profit  in  deal- 
ing with  property  of  the  trust,  the  administrator's  account  should  be 
charged  with  the  profits. 

A  mistake,  however,  should  be  corrected.  It  was  stated  in  the 
memorandum  written  on  the  former  appeal  that  the  stock  was  ap- 
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praised  at  $4,000  and  sold  for  $6,850  making  a  profit  of  $2^50.  I 
think  this  statement  was  not  quite  accurate.  It  seems  that,  while 
the  stock  was  sold  for  $6,850,  there  was  a  brokerage  charge»of  $68.50. 
This  amount  should  be  deducted  from  the  $2,850,  and  the  account  only 
charged  with  the  difference,  and  also  credited  with  the  $1,000  check. 
The  decree  should  be  modified  accordingly,  and,  as  so  modified, 
affirmed,  without  costs  upon  this  appeal  to  any  party  as  against  the 
other.    All  concur. 


(188  App.  Div.  1) 
*  CULHANB  V.  ECONOMICAL  GARAGE  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    Hay  20,  1919.) 

Master  and  Servant  ^=»375(1) — Workmen's  Compensation  Act — Scope  op 
Empi^oyment. 

Where  a  garage  employ^  having  entered  the  office  at  his  foreman's  in- 
vitation to  view  a  revolver  found  in  an  automobile,  was  killed  by  acci- 
dental discharge  of  weapon  while  it  was  handed  to  him  by  foreman, 
foreman  and  deceased  were  not  then  acting  in  employer's  interest,  so  as  to 
support  an  award  under  the  Workmen's  Compensation  Law. 

Appeal  from  State  Industrial  Commission. 

Claim  of  Mrs.  Nora  Culhane  for  compensation  for  herself  and  chil- 
dren under  the  Workmen's  Compensation  Law\(Consol.  Laws,  c.  67)  on 
account  of  the  death  of  William  F.  Culhane,  against  the  Economical 
Garage  Company,  employer,  and  the  Employers*  Liability  Assurance 
Corporation,  Limited,  insurance  carrier.  From  an  award  of  the  State 
Industrial  Commission  in  favor  of  claimant,  the  employer  and  insur- 
ance carrier  appeal.    Award  reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T,  KELLOGG,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of . 
counsel),  for  respondent. 

COCHRANE,  J.  The  employer  operated  a  public  garage.  The 
employe  was  employed  to  wash  automobiles.  The  commission  has 
made  findings  as  follows : 

"On  October  18,  1918,  William  F.  Culhane  was  working  for  his  employer  at 
his  employer's  plant.  While  engaged  in  the  regular  course  of  his  employment, 
he  was  directed  by  the  foreman  in  charge  of  the  garage  to  examine  an  auto- 
matic revolver  which  had  been  found  in  one  of  the  automobiles.  While  obey- 
ing th^  order  of  his  superior,  and  while  holding  out  his  hand  to  receive  the 
pistol,  and  while  the  pistol  was  still  in  the  possession  of  the  foreman,  it  acci- 
dentally discharged,  and  a  bullet  therefrom  entered  the  chest  of  William  F. 
Culhane,  causing  his  death  10  minutes  later." 

The  foregoing  findings  are  entirely  unsupported  by  the  evidence. 
Day  was  the  foreman  in  charge  of  the  garage,  having  authority  to  give 
orders  to  the  deceased  in  connection  with  the  business.  From  this 
fact'  it  has  been  assumed  that  whatever  he  said  to  Culhane  was  an 

^s=9For  other  cases  see  same  topic  ft  K&Y-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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order  exacting  from  him  obedience.  The  revolver  that  caused  the 
fatal  accident  was  in  an  automobile  which  was  taken  to  the  garage. 
At  the  request  of  the  chauffeur  the  revolver  was  taken  from  Sie  au- 
tomobile by  Day,  the  foreman,  and  placed  in  a  desk  in  the  office  for 
safe-keeping.  That  was  about  2  o'clock  in  the  afternoon.  It  appears 
from  the  evidence  that  thereafter  Day  had  no  duties  in  respect  to  the 
revolver  until  such  time  as  it  might  be  called  for  by  the  chauffeur  or 
owner  of  the  car.  The  accident  occurred  after  41  o'clock.  The  only 
testimony  in  the  case  as  to  how  it  happened  was  given  by  Day,  and  is 
as  follows : 

"Q.  And  when  next  did  you  see  the  pistol?  A.  When  I  called  my  friend  in 
to  show  it  to  him.  •  ♦  ♦  Q.  Bid  you  have  anything  to  do  with  that  pistol 
as  far  as  your  work  was  concerned?  A.  Nothing  at  all — only  Just  happened  to 
pnll  open  the  drawer,  and  I  called  Wm  In  to  show  it  to  him.  Q.  Will  is  Mr. 
Culhane?  A.  Mr.  Culhane;  yes.  Q.  Where  was  he  when  you  called  him  in? 
A.  He  was  coming  in  the  door  of  the  garage  after  being  out  to  his  supper; 
he  had  supper  right  in  the  garage,  and  he  went  out  to  have  a  glass  of  beer  af- 
ter supper.  Q.  It  was  the  door  between  the  main  part  of  the  garage  and 
the  office?  A.  Yes,  sir;  a  big  wicker  door.  Q.  What  did  you  say  to  him»- 
and  what  did  he  say  to  you?  A.  I  heard  him  and  John  Rhine  coming  in,  and 
I  says,  'Come  in  here,  Bill,  want  to  show  you  a  pistol  I  took  out  of  the  Massa- 
chusetts car  to-day ;  and  he  took  it  and  put  it  against  his  shoulder  and  says, 
That's  a  nice  one— let's  look  at  it  ;*  and  I  was  Just  about  to  lay  it  onto  his 
hand  when  she  went  off— it  was  Just  about  slipping  off  of  my  hand  onto  his. 
*  *  *  Q.  You  had  general  superrision  over  him — told  him  what  he  must  do? 
A.  I  didn't  tell  him  what  he  must  do.  I  just  asked  him  to  come  in  and  look 
at  the  pistol." 

It  clearly  appears,  therefore,  that  Day  was  not  acting  in  his  capacity 
as  foreman  when  he  asked  the  deceased  to  enter  the  office  for  the  pur- 
pose of  looking  at  the  revolver.  That  was  not  a  command,  but  an 
invitation.  The  deceased  was  under  no  obligation  to  comply.  For  his 
refusal  to  do  so  he  could  not  have  been  lawfully  discharged.  Had  Day 
invited  Culhane  to  go  across  the  street  to  examine  the  revolver,  and  the 
accident  had  there  occurred,  it  certainly  could  not  be  said  that  either 
man  was  engaged  in  the  performance  of  a  duty  he  owed  his  employer. 
The  case  does  not  differ  materially  because  the  accident  happened  on 
the  premises  of  the  employer.  Or  if  the  two  men  had  been  engaged 
in  a  game  of  cards  in  the  office,  and  while  thus  engaged  the  accident 
had  occurred,  the  case  would  not  be  materially  different.  In  either  of 
the  supposed  cases  both  men  would  have  been  engaged  outside  of  their 
duty.  The  two  men  were  gratifying  their  curiosity  in  respect  to  the* 
revolver  and  were  doing  nothing  to  further  the  interest  of  their  em- 
ployer. In  Matter  of  Saenger  v.  Locke,  220  N.  Y.  556,  116  N.  E.  367, 
L.  R.  A.  1918F,  225,  it  was  said: 

''The  injury  must  be  received  as  a  natural  incident  of  the  work.  It  must 
be  one  of  the  risks  connected  with  the  employment,  flowing  therefrom  as  a 
natural  consequence,  and  directly  connected  with  the  work." 

Such  is  not  the  case  here.  The  respondent  cites  the  case  of  Matter 
of  Laurino  v.  Donovan,  186  App.  Div.  387,  173  N.  Y.  Supp.  619.  The 
distinction  between  that  case  and  this  is  sufficiently  indicated  by  a  sin- 
(^  sentence  from  the  opinion : 
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"He  ^118  engaged  in  the  discbarge  of  bia  dutiea'  wbea  tlie  explosion  oc- 
curred." 

In  the  instant  case  neither  Day  nor  Culhane  was  so  engaged.  They 
had  both  temporarily  departed  therefrom  to  serve  a  purpose  of  their 
own. .  . 

In  Matter  of  Di  Salvio  v.  Menihan  Co.,  225  N.  Y.  123, 121  N.  E.  766, 
the  injured  employe  crossed  the  room  in  which  he  was  working  to  say 
good-by  to  a  fellow  employe  who  had  been  drafted  into  the  military 
service,  and  while  doing  so  was  injured  by  machinery.    The  court  said: 

"There  was  no  connection  between  the  employment  for  wbicb  claimant  was 
engraged,  of  marking  soles,  and  his  trip  across  the  shop  to  say  good-by  to  a 
fellost  employ^.  This  act  did  not  enable  bim,  either  directly  or  indirectly,  in 
any  tangible  sense,  the  better  to  perform  bis  work,  discharge  bis  duties,  or 
carry  forward  the  interests  of  bis  employer.  It  was  not  a  natural  incident  to 
the  work  for  which  be  was  hired.  It  did  not  grow  out  of  any  emergency 
where  he  was  Justified  in  taking  an  unusual  step  to  protect  his  employer's  in- 
terests. It  was  simply  and  solely  the  expression  of  a  private  desire  and  the 
consummation  of  a  personal  purpose." 

The  circumstance  that  Day  was  the  foreman  of  Culhane  does  not 
aflfect  the  situation.  Day  was  not  acting  in  the  discharge  of  his  duties 
as  foreman,  or  carrying  forward  the  interests  of  his  employer,  but  with 
Culhane  was  engaged  in  the  consummation  of  a  purpose  personal  to 
each  of  them.  Culhane  was  not  obeying  an  order  of  Day  in  ^ny  proper 
view  of  the  occurrence.  To  draw  such  an  inference  as  that  the  oc- 
currence must  be  warped  out  of  its  true  significance. 

The  award  should  be  reversed,  and  the  claim  dismissed.    All  concur. 


(188  App.  Div.  167) 

D.  TABACHNICK  A  00..  Inc^  y,  F.  O.  LINDE  00. 

(Supreme  Oourt,  AppeUate  Division,  First  Department.     May  29,  1919.) 

1.  Pleadino  <g=d237(5) — ^Ambnduent  to  Ck>NFOBH  TO  Paoof^— Rbvebsibuc  £b- 

ROR. 

In  action  against  defendant  warehouseman  for  failure  to  care  for  a 
carload  of  fish  placed  In  its  possession,  held,  It  was  reversible  error  to 
grant  plaintiff's  motion  to  amend  complaint  to  conform  to  proof;  defend- 
ant having  objected  to  evidence  offered  in  support  of  theory  embodied  in 
the  amendment,  and  pleaded  surprise  when  plaintiff  made  motion. 

^.  Pleading  ^=9237(5) — Amendment  to  Oonfobm  to  Proof. 

It  is  not  permissible  to  conform  pleadings  to  proof  Improperly  received 
over  objection  and  exceptions. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  D.  Tabachnick  &  (Jo.,  Incorporated.,  against  F-  C.  Linde 
Company.  From  a  determination  of  the  Appellate  Term  affirmins^  a 
judgment  of  the  city  court  in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed and  new  trial  granted.  * 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  MER- 
RELL,  and  PHILBIN,  JJ. 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  ii  all  Kej-Numbered  Dlsests  A  iDdezet 
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Tbomlas  5"  Hbiightoh,  of  New  York. City  (Woolsey  A.  Shepard,  of 
New  York  City,  of  counsel),  for  appellant. 

Simmons  &  Haijis,  of  New  York  City  (Maxwdl  S.  Harris,  of  New 
York  City,  of  coimsel),  for  respondent, 

PHILBIN,  J.  The'cwnplaint  sets  forth  a  cause  of  action  against 
the  defendant,  a  warehouseman,  for  neglect  to  .care  for  goods  placed 
in  its. possession.  .It  is  alleged  that  the  defendant  maintained  a  cold 
storage  plant,  railroad  tracks,  platforms,  and  other  appurtenances  at  St. 
John's  Park  in  the  city  of  New  York ;  that  the  plaintiff  delivered  a 
carload  of  fish  to  the  defendant,  by  placing  it  on  one  of  its  tracks, 
and  that  the  defendant  took  the  same  into  its  possession.  It  is  further 
alleged  that  the  defendant  permitted  the  carload  to. remain  on  its  tracks 
without  protecting  the  contents  from  deterioration  or  damage  during 
the  period  it  was  so  in  defendant's  ^possession.  The  defendant  in  its 
answer,  besides  denying  the  other  material  allegations,  si^ecifically 
denied  that  it  maintained,  such  tracks*,  platforms,  and  appurtenances, 
and  that  the  goods  were  in  its  possession.  The  liability  of  the  defend- 
ant under  the  pleadings  depended  upon  the  determination  of  the  issue 
as  to  whether  it  had  discharged  the  duty  imposed  upon  it  by  law  as  a 
warehouseman. 

[1]  The  plaintiff,  having  discovered  that  the  defendant  did  not  own 
the  tracks,  platforms,  and  appurtenances;  sought  to  introduce  proof 
at  the  beginning  of  the  trial  to  the  effect  that  the  defendant  had  com- 
mitted a  breach  of  an  agreement  to  take  charge  of  the  fish  upon  its  ar- 
rival at  the  freight  yard  and  had  failed  to  do  so.  The  theory  that  de- 
fendant had  neglected  to  care  for  the  fish  while  actually  in  its  posses- 
sion was  abandoned.  The  defendant  objected  to  any  evidence  being 
offered  on  the  new. theory,  and  insisted  that  plaintiff  must  be  limited 
to  proof  that  the  goods  were  injured  while  in  its  possession.  The  ob- 
jection was  overruled,  and  defendant  duly  excepted.  At  the  close  of 
plaintiffs  case  a  motion, to  dismiss  the  complaint  was  made,  bn  the 
ground  that  the  plaintiff  had  failed  to  prove  the  cause  of  action  set 
forth  in  the  complaint.  The  plaintiff's  counsel  admitted  that  the  fish 
had  never  passed  into  the  defendant's  possession,  but  asserted  the 
agreement  to  take  the  fish  into  possession  and  store  it.  The  court  then 
suggested  that  the  complaint  be  amended  to  conform  to  the  proof. 
When  plaintiff  made  a  motion  to  that  effect,  the  defendant  pleaded 
surprise ;  but  the  court  granted  the  motion  over  defendant's  objection 
and  exception.  The  complaint  was  then  amended  by  striking  out  all 
the  allegations  which  stated  that  the  goods  were  in  defendant's  posses- 
sion. There  were  substituted  therefor  allegations  to  the  effect  that  the 
defendant  agreed  for  a  stipulated  consideration  to  store  the  fish  in  its 
cold  storage  plant  and  to  protect  the  fish  from  damage  or  deteriora- 
tion. It  was  reversible  error  to  grant  the  motion.  The  defendant's 
plea  of  surprise  is  sustained  by  the  facts. 

[2]  Defendant  should  not  have  been  called  upon  to  meet  a  cause  of 
action  totally  different  from  that  stated  in  the  complaint,  and  which  he 
said  he  was  unprepared  to  meet.  It  is  not  permissible  to  conform 
pleadings  to  proof  improperly  received  over  objection  and  exception. 
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Grossman  Mfg.  Co.  v.  N.  Y.  C.  R.  R.  Co.,  181  App.  Div.  764,  769,  169 
N.  Y.  Supp.  213 ;  Naulty  v.  Gotham  Manufacturing  Co.,  178  App.  Div. 
36,  164  N.  Y.  Supp.  328.  The  prefer  course  for  piaintiflF  would  seem 
to  be  to  move  at  Special  Term  for  leave  to  serve  an  amended  com- 
plaint. 

The  determination  of  the  Appellate  Term  and  the  judgment  and  or- 
der of  the  City  Court  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant,  in  all  courts,  to  abide  the  event.  Order  filed.  All 
concur. 


KEENA  V.  SUIXIVAN. 

(Supreme  Court,  Appellate  Term,  First  Department    June  6,  1010.) 

Costs  «=»277(5) — Stat  of  Pboceedinos — ^Failubs  to  Pat. 

The  failure  of  another  plaintiff  in  a  diiferent  action  to  pay  costs  im- 
posed therein  as  terms  of  discontinuance  does  not  furnish  any  sufficient 
ground  for  staying  plaintiff  in  this  action;  th6  parties  and  causes  of 
action  not  being  the  same. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Charles  Keena  against  William  Francis  Sullivan.  From 
an  order  granting  defendant's  motion  for  a  stay  of  proceedings,  plain- 
tiff appeals.    Reversed. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Anton  Gronich,  of  New  York  City,  for  appellant. 

Thomas  J.  Whalen,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  failure  of  another  plaintiff  in  a  different  ac- 
tion (brought  against  this  defendant  to  recover  the  amount  of  a  check) 
to  pay  costs  imposed  therein  as  terms  of  discontinuance  does  not  fur- 
nish any  sufficient  ground  for  staying  plaintiff  in  this  action,  brought 
to  recover  the  value  of  work,  labor,  and  services;  the  parties  and 
causes  of  action  not  being  the  same. 

The  order  must  be  reversed,  with  $10  costs. 

.^s»For  other  cases  see  same  topic  A  KET-NUMBBR  in  aU  Key-Numbered  DIgeeU  A  Indezea 
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BLOOM  et  al.  ▼.  BARRY. 

(Suprttne  Court,  Appellate  Term,  First  Department.    May  28,  1919.) 

BaoKEBs  ^=>54 — CoicPENSATioN^-SirFFiciENOY  or  SsavicEB — ^Abiutt  of  Pab- 
TY  Procubed  to  Pertorm  Contbact, 

In  an  action  for  brokers*  commissions  on  an  alleged  procurement  of  a 
lessee,  where  it  was  shown  that  the  proposed  lessee  was  not  able  to  per- 
form, his  total  assets  being  Insufficient  to  cover  the  cash  deposit  required 
by  the  lease,  no  commissions  can  be  recovered. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Hyman  Bloom  and  others  against  James  T.  Barry.  From 
a  judgment  for  plaintiffs,  and  an  order  denying  defendant's  motion  for 
a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN^ 
TY,  JJ. 

M.  Carl  Levine,  of  New  York  City,  for  appellant. 
Lind  &  Pfeiffer,  of  New  York  City  (Alexander  Pfeiffer,  of  New 
York  City,  of  counsel),  for  respondents. 

DELEHANTY,  J.  The  action  is  for  brokers'  commissions  on  an 
alleged  procurement  of  a  lessee.  No  contract  was  entered  into  by  the 
principals.  Upon  the  facts  presented  judgment  was  rendered  against 
defendant.  While  several  grounds  are  urged  for  reversal  thereof, 
but  one  will  be  considered,  as  it,  in  my  opinion,  is  vital  to  the  plain- 
tiff's daim. 

One  of  the  terms  of  the  lease  in  question  provided  for  the  deposit 
by  Carl  W.  Wilmar,  the  proposed  lessee,  of  a  cash  sum  of  $5,000  as 
security.  The  evidence  is  not  only  clear  and  persuasive  that  he  was 
not  possessed  of  such  a  sum,  but  that  deliberate  perjury  was  com- 
mitted by  him  in  his  attempt  to  show  financial  ability  to  perform  his 
contract.  He  testified  that  at  the  time  fixed  for  the  closing  he  had  a 
check  on  the  Com  Exchange  Bank  for  $3»500  and  $1,500  cash ;  that 
he  had  a  savings  bank  account  in  the  German  Savings  Bank  and  the 
Bowery  Bank  and  had  $5,000  cash  in  banks.  His  cross-examination 
showed  that  at  the  time  in  question  the  Com  Exchange  account  stqod 
in  the  joint  names  of  "Beatrice  or  Carl  W.  Wilmar  or  Survivor,"  and 
that  the  deposit  was  $3,851.71 ;  that  of  this  amount  he  checked  out 
$3,500  for  the  closing,  and  in  addition  had  $1,500  cash  drawn  out 
by  his  wife  from  the  Bowery  Bank  on  the  Saturday  before  July  1, 
1917,  and  that  her  name  was  Beatrice. 

Representatives  from  the  Bowery  Bank,  Bowery  Savings  Bank,  and 
German  Savings  Bank,  testify  that  neither  Wilmar  nor  his  wife  had 
any  account  in  their  respective  institutions,  and  that  no  sum  was  with- 
drawn from  these  banks  under  any  name  of  Wilmar  during  June 
or  July,  1917,  despite  Wilmar's  testimony  to  the  contrary.  When  con- 
fronted  with  this  testimony,  plaintiff  sought  to  recall  Wilmar;  but 
both  he  and  his  wife  could  not  be  found.  It  is  apparent,  therefore,  that 
the  total  assets  of  the  proposed  lessee  consisted  of  the  Corn  Exchange 
Bank  account,  considerably  less  than  the  cash  deposit  required.    This 

^=9For  other  cases  see  same  topic  ft  KJETT-XUMBER  In  all  Key-Nombered  Digests  ft  Indexes 
176  N.Y.S.— 33 


Digitized  by  VjOOQIC 


614  170  NEW  YORK  SUPPLEMENT  (Sup.  CL 

fell  far  short  of  showing  ability  to  perform,  and  the  learned  court 
below  should  accordingly  have  dismissed  the  complaint. 

Judgment  and'  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event    All  concur. 


HOROWITZ  v.  HURIiBtrRT  MOTOR  TRUCK  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    May  28»  1919.) 

Baii^ent  ^=>18(3) — ^Lden  of  Bailee — ^Possession. 

If  plaintiff,  without  the  consent  of  defendant,  obtained  possession  of 
the  truck,  upon  which  defiendaat  had  a  lien,  the  lien  was  not  destroyed, 
and  continued  after  defendant  regained  possession. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Frank  Horowitz  against  the  Hurlburt  Motor  Truck  Com- 
pany. From  a  judgment  dismissing  his  complaint,  and  rendering  judg- 
ment in  favor  of  defendant  on  its  counterclaim  in  the  sum  of  $325, 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

Harry  H.  Oshrin,  of  New  York  City,  for  appellant. 
Peale  &  McLaughlin,  of  New  York  City  (Leslie  Frank,  of  Woodside, 
of  counsel),  for  respondent. 

PER  CURIAM.  This  judgment  must  be  reversed,  and  a  new  trial 
ordered.  Although  we  fully  agree  with  the  determination  of  the  trial 
justice  that  the  plaintiff  did  not  establish  a  breach  of  warranty,  and 
that  his  complaint  was  properly  dismissed,  the  record  does  not  present 
any  evidence  that  justifies  a  judgment  on  defendant's  counterclaim 
for  the  sum  of  $300,  as  there  is  no  proof  of  the  value  of  the  work  done 
by  the  defendant  upon  the  plaintiff's  auto  truck.  If  the  plaintiff, 
without  the  consent  of  defendant,  obtained  possession  of  the  truck, 
upon  which  the  defendant  had  a  lien,  the  lien  was  not  destroyed,  and 
continued  after  the  defendant  regained  possession  of  the  truck;  and 
if  plaintiff  made  default  in  payment  of  any  of  the  notes  given  for  the 
purchase  of  the  auto  truck,  the  defendant  under  the  agreement  of 
sale  was  entitled  to  take  possession  of  the  truck  and  sell  the  same, 
crediting  the  planitiff  with  the  proceeds  of  the  sale,  less  charges  and 
expenses. 

Although  it  is  claimed  in  appellant's  brief  that  such  sale  was  made 
by  the  respondent,  there  is  no  proof  of  that  fact  in  the  record,  nor 
does  it  appear  that  this  action  was  commenced  before  there  was  a 
default  in  payment  of  the  notes.  One  of  the  notes  became  due  Oc- 
tober 25,  1916,  and,  while  the  summons  was  dated  October  16,  1916, 
there  is  no  proof  of  service  of  the  summons,  and  the  defendant's  no- 
tice of  appearance  is  dated  November  15,  1916.  The  interests  of  jus* 
tice,  therefore,  require  that  the  case  be  retried. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appellant 
to  abide  the  event. 

^s»For  other  cases  eee  nme  topic  A  K&T-NT7MBER  in  all  KeycNumbered  Digests  A  Indexeg 
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a88  App.  DIv:  224) 

MOODY  V.  WISE  et  aL 

(Supreme  Court,  Appellate  Dtvlsdon,  First  Department  May  29,  U91j9.) 

1.  Appeal  and  Error  <g=>930(4) — ^Review — General  Verdict— Recovery  un- 

der DlFTERENT  THEORIES. 

Where  jury  rendered  general  yeordict  for  plaintiffs,  after  having  been  in- 
structed that  It  might  hold  defendants  liable  on  either  of  two  theories,  and 
record  does  not  disclose  upon  which  theory  verdict  was  predicated,  judg- 
ment must  be  reversed,  unless  It  can  be  sustained  on  both  theories. 

2.  Indemnity  ^=»1^7) — Indorsement  of  .Notes — ^Agreement  to  Indemnift 

ii^DORSER  Against  Loss — Sufficiency  of  Evidence. 

In  action  by  one  stockholder  against  other  stockholders  upon  agreement 
to  Indemnify  former  against  loss  upon  his  Indorsement  of  notes  of  the 
corporation,  defended  upon  ground  that  no  such  agreement  had  been  en- 
tered Into,  verdict  for  plaintiff  held  clearly  against  weight  of  evidence. 

8.  Indemnity  ^=5>15(7) — ^Indorsement  of  Note — ^Protest^^Proof. 

Where  stockholders  of  corporation  agreed  to  Indemnify  Indorser  of  cor- 
poration's notes  against  any  loss  he  should  sustain  by  reason  of  indorse- 
ment, Indorser  cannot  recover  against  stockholders  on  payment  of  note, 
without  showing  that  the  notes  had  been  duly  protested,  so  that  he  be- 
came liable  thereon  as  an  indorser. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Claude  W.  Moody  against  Sanford  J.  Wise  and  another. 
From  a  judgment  for  plaintiff  upon  a  verdict,  and  from  an  order  deny- 
ing a  motion  for  a  nev7  trial,  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Edward  A.  Alexander,  of  New  York  City,  for  appellants. 
Allan  Deutsch,  of  New  York  City  (Henry  Margoshes,  of  Brooklyn, 
on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  on  an  agreement  alleged  in  the 
amended  complaint  to  have  been  made  by  the  defendants  with  the 
plaintiff  on  the  1st  day  of  September,  1916,  whereby  the  defendants 
agreed  that,  if  the  plaintiff  would  indorse  certain  notes  of  the  Gramm 
Company,  Incorporated,  which  for  brevity  will  be  referred  to  as  the 
Gramm  Company,  payable  to  the  Gramm-Bemstein  Company  of  Lima, 
Ohio,  which  will  be  referred  to  as  the  Bernstein  Company,  they  would 
save  him  harmless  therefrom,  and  would  set  aside  certain  funds  to  be 
received  by  the  Gramm  Company  and  turn  the  same  over  to  the  plain- 
tiff in  the  event  that  he  should  be  compelled  to  pay  the  notes  or  any 
part  of  them.  The  Bernstein  Company  was  a  corporation  organized  un- 
der the  laws  of  Ohio,  and  was  engaged  in  the  manufacture  of  motor 
trucks.  The  plaintiff  was  its  sales  agent  for  the  eastern  half  of  the 
United  States. 

The  evidence  tends  to  show  that  at  the  instance  of  the  Bernstein 
Company  the  plaintiff  was  instrumental  in  having  the  Gramm  Company 
incorporated  under  the  laws  of  this  state  for  the  purpose  of  becoming 
the  representative  of  the  parent  company  in  selling  its  trucks  in  the 
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metropolitan  district  and  in  some  additional  territory,  and  he  and  tfic 
defendants  became  the  sole  stockholders  of  the  Gramm  Company, 
each  holding  one-third  of  the  capital  stock.  The  Gramm  Company 
thereupon  made  a  contract  with  the  parent  company  for  the  purchase 
and  sale  of  its  trucks.  The  defendant  Kohn  became  the  vice  pres- 
ident and  sales  manager  of  the  Gramm  Company,  and  all  sales  made  by 
it  were  made  by  him  personally  and  under  his  direction.  One  Mc- 
Cullough  had  been  his  customer  when  he  had  been  a  sales  manager 
for  another  company.  Kohn  endeavored  to  negotiate  a  sale  of  six 
Gramm-Bernstein  trucks  to  McCuUough,  and  McCullough  manifested 
a  desire  to  purchase,  provided  the  Gramm  Company  would  accept  eight 
second-hand  trucks  in  part  payment  for  the  new  ones,  instead  of  re- 
quiring him  to  pay  in  full  therefor  in  cash.  The  Gramm  Company,  be- 
ing somewhat  short  of  funds,  through  Kohn,  endeavored  to  obtain 
credit  from  the  Krnstein  Company  for  part  of  the  purchase  price  of 
the  new  trucks  which  it  was  thus  to  sell  to  McCullough,  with  the  re- 
sult, according  to  the  testimony  of  Kohn,  that  the  Bernstein  Company 
agreed  to  take  six  notes  of  the  Gramm  Company  for  $750  each, 
aggregating  $4,500,  in  part  payment,  provided  the  plaintiff  and  the  de- 
fendants indorsed  them. 

Kohn  further  testified  in  substance  that  the  defendant  Wise  refused 
to  indorse  the  notes,  and  that  he  then  presented  the  matter  to  the  plain- 
tiff, who  agreed  to  indorse  them  and  to  endeavor  to  arrange  to  have  the 
Bernstein  Company  waive  the  requirement  that  Wise  indorse,  and 
that  thereafter  the  notes  came  from  the  Bernstein  Company  for  exe- 
cution by  the  Gramm  Company  and  by  the  indorsers,  and  were  exe- 
cuted by  the  Gramm  Company,  by  Heffernan,  its  secretary,  who  was 
also  the  confidential  secretary  of  the  plaintiff;  that  the  plaintiff  was 
treasurer  of  the  Gramm  Company,  but  that  the  notes  were  signed  by 
Heffernan  by  authority  of  the  board  of  directors. 

The  plaintiff  testified : 

That  Kohn  informed  hiin  that  the  Bernstein  Company  required  two  in- 
dorsers, and  that  the  defendant  Wise  refused  to  indorse.  That  both  defend- 
ants asked  him  to  become  one  of  the  indorsers  on  the  notes,  and  that  he  re- 
plied that  it  was  no  advantage  to  him,  and  that  he  would  not  do  so  unless 
they  guaranteed  him  against  loss  and  agreed  to  indemnify  htm,  and  that  they 
both  ao  agreed.  That,  relying  on  their  agreement,  he  subsequently  indorsed  the 
notes,  all  of  which  bear  date  the  17th  of  October,  1916,  and  were  payable  in 
from  one  to  seven  months  after  date,  respectively.  That  Wise  was  president 
and  that  Kohn  was  vice  president  of  the  Gramm  Company.  That  after  the 
original  agreement  for  the  indorsement  of  the  notes  was  made,  but  before 
they  were  made,  both  defendants  agre€d  with  him  that,  in  addition  to  the 
former  agreement  to  indemnify  him,  they  would  see  that,  when  the  used 
trucks  taken  from  McCullough  were  sold,  the  proceeds  of  the  sales  would  be 
set  aside  to  pay  the  notes,  and  that  on  the  17th  of  October,  1916,  he  wrote  to  ' 
Wise,  referring  to  the  notes  which  he  was  to  indorse,  asking  that  a  letter  be( 
addressed  to  him,  signed  by  both  defendants,  in  which  they  would  individually 
agree  to  set  aside  the  funds  received  from  the  sale  of  the  secondhand  trucks 
equal  to  the  amount  of  the  notes,  and  that  they  in  effect  guarantee  that  the 
trucks  would  not  be  disposed  of  and  the  money  used  for  other  purposes,  and 
to  that  he  received  from  them,  under  date  of  October  19th,  a  letter  signed  by 
the  defendants  as  follows : 

"Dear  Sir:  It  la  understood  and  agreed  by  both  Mr.  Kohn  and  myself,  as 
per  our  signatures  below,  that  we  will  set  aside  the  funds  received  from  the 
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sale  of  any  of  tlie  secondhand  trucks  which  we  are  to  receive  or  have  re- 
ceived from  Mr.  William  McCullough,  In  trade  for  his  new  trucks  which  may 
be  sold  by  us,  to  the  amount  of  the  total  of  the  notes  which  are  to  be 
given  to  the  factory,  and  whidi  amount  I  believe  to  be  $4,500. 

"S.  J.   Wise. 
"O.   M.   Kohn.»' 
That  the  two  notes  which  first  fell  due  were  paid,  but  that  none  of  the  others 
was  paid,  and  that  he  received  notice  of  protest  for  the  nonpayment  thereof, 
and  thereafter  paid  them  without  litigation  and  demanded  reimbursement 
from  the  defendants. 

The  plaintiff  offered  the  notices  of  protests  received  by  him  in  evi- 
dence, and  he  testified  that  he  received  them  immediately  after  the  due 
dates.  When  the  notices  of  protests  were  offered  in  eviclence,  the  attor- 
ney for  the  defendants  asked  the  court  to  see  if  they  were  sent  in  time. 
An  adjoununent  was  taken  without  any  ruling  on  the  offer.  On  the 
cross-examination  of  the  plaintiff  he  said  that  he  received  the  notices 
of  protest -shortly  after  they  fell  due;  that  he  knew  they  were  received 
immediately  after  protest,  because  he  had  received  advice  to  that  effect 
from  his  secretary,  who  had  received  them  during  his  absence  from  the 
city,  but  that  he  could  not  swear  that  they  were  mailed  the  day  they 
were  dated,  or  when  they  were  mailed.  At  this  point  the  court  ruled 
in  effect  that  it  was  immaterial  when  they  were  mailed  as  the  plaintiff 
only  could  take  advantage  of  the  failure  to  duly  protest  the  notes,  and 
that  it  was  imjnaterial  whether  or  not  they  were  protested  in  time.  The 
attorney  for  the  defendants  insisted  that  on  the  oral  agreement  to 
indemnify  the  plaintiff  the  defendants  would  not  be  liable,  unless  the 
notes  were  duly  protested  to  render  the  plaintiff  legally  liable  on  his  in- 
dorsement ;  but  the  court  adliered  to  the  ruling  that  the  evidence  as  to 
whether  the  notes  were  duly  protested  was  immaterial.  The  notices 
of  protests  were  not  introduced  in  evidence,  but  it  appears  that  one  of 
them  was  stamped  as  having  been  received  by  the  plaintiff  seven  days 
after  the  note  to  which  it  related  became  due,  and  with  respect  to  that 
the  plaintiff  testified  that  it  might  not  have  been  stamped  the  day  it  was 
received;  but  there  is  no  other  evidence  with  respect  to  when  it  was 
received. 

The  defendants  sold  their  stock  to  one  Taylor  in  the  month  of  Jan- 
uary, before  any  of  the  notes  in  question  became  due,  and  resigned  as 
officers  and  directors  of  the  company. '  Before  this,  however,  four  of 
the  secondhand  trucks  had  been  sold  for  $5,500.  The  plaintiff  testified 
that  Wise  told  him  that  this  money  would  be  held  out  for  the  payment 
of  the  notes,  if  he  (Wise)  did  not  take  them  up  before  they  became 
due,  and  that  Kohn  told  him  that  this  money  had  been  turned  over  to 
the  treasurer.  Wise,  and  he  further  testified  that  Wise  was  treasurer. 
Wise  denied  that  he  so  agreed  to  indemnify  the  plaintiff,  or  that  he  was 
the  treasurer  of  the  company,  and  he  testified  that  the  proceeds  to  the 
extent  of  $4,500  obtained  from  the  sale  of  the  secondhand  trucks  was 
deposited  in  a  special  account  in  the  Greenwich  Bank  in  the  name  of  the 
Gramm  Company  to  cover  the  agreement  made  by  the  defendants  with 
the  plaintiff,  and  that  this  was  done  by  his  direction ;  that  the  plaintiff 
was  th^  treasurer  of  the  Gramm  Company,  and  personally  knew  all 
about  the  sale  of  the  secondhand  trucks  and  the  disposition  of  the  pro- 
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ceeds,  and  that  down  to  the  time  the  defendants  sold  their  stock  in  the 
Gramm  Company  that  company  was  solvent  and  had  net  assets  of  the 
value  of  $30,000,  and  that  the  defendants  each  received  $5,000  in  cash 
for  their  respective  shares  of  stock,  and  in  addition  thereto  each  re- 
ceived a  note  for  $7,500. 

Kohn  also  testified  that  the  plaintiff  was  the  treasurer  of  the  com- 
pany, and  that  the  proceeds  of  the  sale  of  the  secondhand  trucks  re- 
ceived from  McCuUough  were  deposited  in  the  general  bank  account  of 
the  company  with  the  Farmers'  Loan  &  Trust  Company,  as  the  sales 
were  made,  and  that  this  all  occurred  prior  to  January  1,  1917,  and  that 
at  all  times  until  the  defendants  sold  their  stock  the  bank  accoimt  of 
the  company  remained  good  for  the  amount  of  the  notes,  and  that  Tay- 
lor, who  purchased  the  stock,  was  told  that  $4,500  in  the  bank  was  set 
aside  to  meet  these  notes,  but  that  no  part  of  it  was  specially  set  aside 
for  the  payment  of  the  notes,  and  that  the  reason  that  this  was  not  done, 
and  that  the  notes  were  not  taken  up  in  advance,  was  that  they  were 
trying  to  build  up  a  credit  for  the  company  at  the  bank,  and  that  the 
plaintiff  was  familiar  with  all  these  facts,  and  personally  knew  how 
the  money  was  deposited,  and  never  objected  thereto.  Kohn  also  de- 
nied the  making  of  the  verbal  agreement. 

Neither  the  minutes  of  the  Gr?imm  Company  nor  the  records  of  ei- 
ther of  the  banks  was  produced  to  settle  the  controversy  arising  on 
the  evidence  as  to  who  was  the  treasurer  of  the  company,  and  as  to 
where  and  how  the  proceeds  of  the  sales  of  the  secondhand  trucks  were 
deposited. 

[1]  On  the  charge  of  the  court  the  jury  were  at  liberty  to  hold  the 
defendants  liable,  either  on  the  theory  of  the  parol  agreement  to  in- 
demnify and  to  save  the  plaintiff  harmless,  or  on  the  theory  that  the  de- 
fendants did  not  perform  their  special  agreement  in  writing  to  set  aside 
the  proceeds  of  the  sales  of  the  secondhand  trucks  to  the  extent  of  the 
notes.  The  jury  rendered  a  general  verdict,  and  the  record  does  not, 
therefore,  disclose  upon  which  theory  the  verdict  was  predicated. 
Therefore,  unless  it  can  be  sustained  on  both  theories,  the  judgment 
must  be  reversed.    This  might  have  been  obviated  by  a  special  finding. 

[2]  We  are  of  the  opinion  that  if  the  verdict  was  rendered  on  the 
first  theory  it  is  clearly  against  the  weight  of  the  evidence.  The  plain- 
tiff claims  that,  when  asked  to  indorse  the  notes,  he  informed  the  de- 
fendants in  substance  that  he  had  no  interest  in  the  matter ;  but  that 
is  not  reasonable,  for  he  had  an  equal  interest  with  defendants  on  ac- 
count of  his  equal  stock  ownership  in  the  Gramm  Company,  and  he 
had  a  further  interest  to  the  extent  of  $900  which  he  received  on  ac- 
count of  the  sale  of  the  six  trucks  under  his  general  agreement  with 
the  Bernstein  Company  in  which  the  defendants  did  not  participate. 
In  the  circumstances,  therefore,  it  is  not  probable  that  the  defendants 
would  agree  to  indemnify  him  against  his  indorsement  on  the  notes 
or  that  he  would  require  such  an  agreement.  If,  as  the  plaintiff  con- 
cedes, and  as  is  shown  by  the  uncontroverted  testimony,  the  defendant 
Wise  was  unwilling  to  indorse  the  notes,  it  is  improbable  that  he  would 
be  willing  to  agree  to  save  the  plaintiff  harmless,  for  by  such  an  agree- 
ment he  would  incur  a  greater  liability  than  by  indorsing. 
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Moreover,  if  the  parol  agreement  had  been  made  by  the  defendants, 
is  is  highly  probably  that  plaintiflF  would  have  requested  that  it  be  in- 
corporated in  the  written  agreement  which  he  subsequently  asked  them 
to  execute,  and  which  they  did  execute.  On  this  branch  of  the  case 
the  only  reasonable  inference,  we  think,  is  that  the  plaintiff  insisted  that 
the  proceeds  of  the  sales  of  the  secondhand  trucks,  to  the  extent  nec- 
essary, should  be  set  apart  and  held  to  meet  these  notes,  for  that  is 
all  he  asked  the  defendants  to  embody  in  the  written  agreement  with 
him.  He  doubtless  exacted  that  for  the  reason  that  they  were  more 
directly  in  charge  of  the  Gramm  Company  than  was  he. 

[3]  We  are  also  of  the  opinion  that,  if  the  defendants  did  agree 
to  indemnify  him,  it  was  incumbent  upon  him  to  show  that  the  notes 
had  been  duly  protested,  so  that  he  became  liable  as  an  indorser,  before 
he  was  at  liberty  to  pay  them  and  look  to  the  defendants  for  reimburse- 
ment. On  that  point  it  is  doubtful  whether  the  evidence  is  sufficient. 
Whether  the  proceeds  of  the  two  trucks  was  deposited  as  claimed 
by  the  defendant  Kohn,  or  as  claimed  by  the  defendant  Wise,  it  was  not 
a  compliance  with  the  written  agreement,  and  unless,  as  claimed  by  the 
defendants,  the  plaintiff  was  aware  of  the  facts  with  respect  to  how 
it  was  deposited  and  waived  a  strict  compliance  with  the  agreement, 
liability  of  the  defendants  might  be  predicated  upon  that  ground  on 
proof  that  the  failure  to  set  the  money  apart  as  they  agreed  resulted 
in  the  loss  thereof  for  the  purpose  of  meeting  the  notes  or  reimbursing 
the  plaintiff.  But  with  respoct  to  these  matters  the  facts  will  doubtless 
be  developed  on  a  new  trial. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  Order  filed. 
All  concur. 


(107  Misc.  Rep.  439) 

DUNNE  V.  NEW  YORK  TELEPHONE  CO. 

(Supreme  CJotirt,  Appellate  Term,  ITlrst  Department.    June  3,  1919.) 

1,  Costs  «=>4 — Muwicipal  Coubtb — Stattjtic  Applicablb. 

Code  Civ.  Proc.  §  8234,  has  no  application  to  the  Municipal  Court; 
Municipal  Court  Code,  §  164,  being  complete  In  Itself,  and  intended  to 
cover  the  amount  to  be  awarded  as  costs  in  every  case. 

2-  Costs  ^=s>32(3) — "Pbbvailinq  Pabty" — ^Municipal  Court. 

Under  Municipal  Court  Code,  {  164,  providing  for  allowance  of  costs  to 
prevailing  party,  the  **prevaillng  party"  is  that  party  In  whose  favor  Judg- 
ment is  entered,  even  though  the  other  party  may  have  been  successful 
in  defeating  the  larger  part  of  hlsi  claim. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Prevailing  Party.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  Dis- 
trict. 

On  motion  for  reargument. 

For  former  opinion,  see  175  N.  Y.  Supp.  115. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

^=»For  other  cases  see  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digest*  A  Indexes 
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Charles  T.  Russell,  of  New  York  City  (Alexander  Cameron,  Arnold 
W.  Sherman,  and  Louis  W.  Arnold,  Jr.,  all  of  New  York  City,  of  coun- 
sel), for  appellant. 

G.  Arnold  Moses,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  herein  alleged  in  her  complaint  two 
causes  of  action  against  the  defendant.  The  jury  brought  in  a  verdict 
in  her  favor  on  the  second  cause  of  action  for  the  sum  of  $100,  and  a 
verdict  in  favor  of  the  defendant  on  the  first  cause  of  acticm.  There- 
after the  plaintiff  obtained  a  certificate  of  the  trial  justice  that  the  sub- 
stantial cause  of  action  was  the  same  on  both  issues,  and  a  judgment 
was  thereupon  entered  for  the  plaintiff  for  the  amount  awarded  to  her 
by  the  jury  and  appropriate  costs.  The  defendant  thereupon  appealed 
from  the  judgment,  as  well  as  from  an  order  den)dng  a  motion  of  the 
defendant  to  review  the  certificate  of  the  trial  judge. 

After  the  argument  on  that  appeal,  this  court,  in  an  opinion  writ- 
ten by  myself  (175  N.  Y.  Supp.  115),  held  that  the  verdict  of  the  jury 
should  be  sustained,  but  that  the  issues  upon  the  two  causes  of  action 
were  not  substantially  the  same,  and  therefore  directed  that  the  judg- 
ment should  be  modified,  by  allowing  the  defendant  costs  on  the  first 
cause  of  action,  to  be  offset  against  the  judgment  in  favor  of  the  plain- 
tiff on  the  second  cause  of  action.  The  plaintiff  thereupon  moved  for  a 
reargument,  on  the  ground  that  section  3234  of  the  Code  of  Civil  Pro- 
cedure has  no  application  to  the  Municipal  Court,  and  that  the  plain- 
tiff is  therefore  entitled  to  costs  as  provided  in  the  Municipal  Court 
Code  (Laws  1915,  c.  279),  without  any  offset  of  costs  to  the  defendant. 

[1]  Upon  the  reargument  I  am  inclined  to  the  view  that  the  plain- 
tiff's contention  is  correct.  Section  164  of  the  Municipal  Court  Code,  in 
my  opinion,  was  intended  to  cover  the  amount  to  be  awarded  as  costs  in 
every  case  and  is  complete  in  itself.  It  provides  that  **in  all  actions 
there  shall  be  allowed  to  the  prevailing  party,  if  he  shall  have  shown 
that  he  has  appeared  by  attorney,  the  following  sums  as  costs,"  and  in 
addition  to  nine  subsections  providing  for  the  amount  of  costs  to  be 
awarded  in  certain  contingencies  therein  set  forth,  it  further  provides 
•  in  subdivision  10: 

"To  either  party.  Where  no  provision  for  costs  Is  otherwise  made,  the 
court,  in  Its  discretion,  may  award  a  sum  not  exceeding  $10," 

Since,  therefore,  the  Legislature  has  made  provision  for  costs  in  the 
Municipal  Court  in  every  possible  contingency,  the  sections  of  the 
Code  of  Civil  Procedure  which  provide  for  other  and  different  costs 
are  not  applicable. 

[2]  Under  the  provisions  of  the  Municipal  Court  Code  there  can  be 
but  one  judgment,  and  in  this  case  the  judgment  is  in  favor  of  the  plain- 
tiff for  the  sum  of  $100  damages,  and  the  costs  follow  that  judgment. 
It  is  urged,  however,  that  since  the  plaintiff  was  successful  upon  only 
one  issue  and  the  jury  found  in  favor  of  the  defendant  upon  the  other 
issue,  it  is  not  strictly  correct  to  say  that  either  party  is  the  prevailing 
party,  and  consequently  either  section  164  of  the  Code,  which  provides 
for  the  allowance  of  costs  to  the  ''prevailing  party,"  has  no  application 
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or  the  plaintiffs  costs  should  be  limited,  under  subdivision  12  of  section 
164,  to  the  sumof  $10.  In  my  opinion  this  argument  is  not  sound.  An 
examination  of  the  provisions  of  the  Code  of  Civil  Procedure  and  the 
Municipal  Court  Code  shows  that  the  Legislature  intended  by  the  words 
"prevailing  party"  to  designate  that  party  in  whose  favor  judgment  is 
entered,  even  though  the  other  party  may  have  been  successful  in  de- 
featinjg  the  larger  part  of  his  claim.  That  construction  seems  to  me  to 
be  quite  clearly  indicated  by  the  verbiage  especially  of  section  3234  of 
the  Code,  which  specifically  provides  that  "where  the  plaintiff  recovers 
upon  one  or  more  of  the  issues  and  the  defendant  upon  the  other  or 
others,  each  party  is  entitled  to  costs  against  the  adverse  party,"  and 
then  continues: 

'The  costs  to  wlilcb  said  party  is  entitled  must  be  Included  in  the  final 
Judgment  by  adding  them  to  or  offsetting  them  against  the  sum  awarded  to  the 
prevaUing  party,  or  otherwise  as  the  case  requires." 

The  words  "prevailing  party"  in  this  section  of  the  Code  can  have 
no  other  meaning  except  the  party  in  whose  favor  the  judgment  is  en- 
tered, and  plainly  the  same  meaning  should  be  ascribed  to  the  same  lan- 
guage as  used  in  the  Municipal  Court  Code. 

It  follows  that  my  opinion  upon  the  previous  argument  is  incorrect, 
in  so  far  as  it  provides  for  a  modification  of  the  judgment,  and  upon  the 
reargument  the  judgment  should  be  affirmed,  with  costs  to  the  respond- 
ent   All  concur. 


McCONNELli  V.  FRIED, 
(Supreme  Ck)urt,  Appellate  Term,  First  Department.    June  6,  1919.) 

1.  GouBTS  *»189(7) — Pleading — ^Answer— Want  of  Ck)NSiDBBATioN. 

In  action  on  notes,  answer  held  sufBdent  to  set  up  defense  of  want 
of  consideration,  in  view  of  Municipal  Court  Code,  §  93,  as  to  Uberal  ccm^ 
stniction  of  pleadings. 

2.  Plsabino  ^s»8(16) — Conolttbion  or  Law — ^Duress. 

Allegation  of  answer,  stating  that  notes  mentioned  in  complaint  were 
obtained  from  defendant  by  plaintiff  by  duress  through  unlawful  threats, 
held  a  mere  conclusion  of  law,  there  being  no  showing  of  basic  facts. 

8.   PUCADINO  ^=»302 — ^VEBinCATION   OF  ANSWXB  BY  ATTOBNET — SOUBCB  OF  IN- 
FOBITATION. 

The  verification  of  an  answer  in  an  action  on  notes  by  the  defendant's 
attorney,  who  swears  that  he  makes  verification  because  defendant  is 
absent  from  the  city  and  county,  and  that  his  sources  of  information  are 
personal  interviews  with  the  defendant,  is  in  accordaince  with  the  provi- 
sions of  Code  Civ.  Proc.  f  625,  subd.  3,  and  must  be  held  sufficient,  where 
plaintilTs  objection  that  the  testimony  given  upon  the  traverse  of  the  re- 
turn was  that  defendant's  attorney  could  not  so  have  received  his  infor- 
mation from  defendant  is  not  sustained  by  the  record. 
4.  Bills  and  Notes  ^=»534 — Costs— Attobnet's  Fees — ^Pboof  of  Reasonable 
Value. 

An  allowance  of  $125  to  the  plaintiff  as  attomejr's  fees  was  unauthor- 
leed,  where  no  competent  proof  of  reasonable  value  of  the  attorney's  fees 
provided  for  in  the  notes  sued  upon  was  given. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

tfs»Wyr  oUier  cmm  Me  aame  topic  ft  KEY-NUMBBR  in  all  Key-Numbered  DIceate  ft  Indesee. 
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Action  by  Odell  W.  McConnell  against  Max  Fried.  From  a  judg- 
ment entered  in  favor  of  the  plaintiff,  defendant  appeals.  Judgment 
and  orders  reversed,  and  new  trial  ordered. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  J  J. 

Sol.  M.  Selig,  of  New  York  City,  for  appellant. 
Allen  Caruthersi,  of  New  York  City,  for  respondent 

DELEHANTY,  J.  This  action  was  brought  to  recover  the  amount 
due  upon  five  promissory  notes  made  by  the  defendant.  The  defend- 
ant failed  to  appear  upon  the  return  day  of  the  summons,  but  his  pres- 
ent attorney  appeared  specially  for  one  Suslak,  who  claimed  that  he 
had  been  served  with  the  summons.  Lat^r  in  the  case,  however,  Sus- 
lak withdrew  his  appearance,  and  the  defendant  appeared  and  filed  an 
answer.  The  plaintiff  then  moved  for  judgment  on  the  pleadings. 
This  motion  was  granted,  unless  defendant  served  an  amended  answer 
and  pay  the  sum  of  $5  costs  within  five  days.  This  order  not  having 
been  complied  with,  the  plaintiff  aeain  moved  for  judgment  on  the 
pleadings.  Upon  the  return  day  of  this  motion  the  defendant  again 
defaulted,  but  before  judgment  was  entered  he  moved  for  a  resettle- 
ment of  the  order,  which  was  granted,  and  which  resettled  order 
opened  defendant's  default  in  failing  to  appear  upon  the  motion  afore- 
said, but  which  again  granted  judgment  on  the  pleadings,  and  a  judg- 
ment was  accordingly  entered  in  favor  of  the  plaintiff.  From  the 
judgment  and  the  several  orders  the  defendant  appeals. 

The  respondent  seeks  to  sustain  the  judgment  upon  the  same  grounds 
urged  upon  the  motion  therefor,  viz. :  (1)  That  the  answer  does  not 
set  up  facts  sufficient  to  constitute  a  cause  of  action;  (2)  that  the 
notes  sued  upon  import  a  good  and  valuable  consideration,  and  that 
the  answer  is  frivolous  and  interposed  for  delay;  and  (3)  that  the 
verification  is  defective,  and  improperly  made  by  the  attorney,  and 
not  by  the  defendant. 

A  careful  examination  of  the  return  does  not  sustain  the  plaintiff's 
contention.  The  answer  does  not  deny  any  of  the  allegations  of  the 
complaint.    It  alleges  "upon  information  and  belief"  as  follows : 

1)efendaQt  denies  that  the  notes  set  forth  in  the  various  causes  of  action 
In  the  complaint  herein  were  given  for  any  consideration  whatsoever,  and  al- 
leges that  said  notes  were  given  to  plaintiff  without  any  consideration  whatso- 
ever therefor;  but,  on  the  contrary,  said  notes  were  obtained  from  the  de- 
fendant by  plaintiff  by  duress  of  the  plaintiff,  in  making  unlawful  threats 
to  the  defendant,  in  consequence  of  which,  and  in  fear  and  apprehension  there- 
of, the  defendant  made  and  executed  said  notes  to  plaintiff." 

The  answer  is  verified  by  the  defendant's  attorney,  who  swears  that 
the  reason  the  verification  is  made  by  him  is  that  the  defendant  is 
absent  from  the  city  and  county  of  New  York,  and  that  the  sources 
of  his  information  are  personal  interviews  had  with  the  defendant  in 
the  month  of  January,  1919. 

[1,2]  Although  the  answer  is  loosely  drawn,  I  am  of  the  opinion 
that  it  must  be  construed  as  setting  up  the  defense  of  want  of  con- 
sideration in  the  making  of  the  notes.    The  mere  assertion  that  a  note 
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is  given  without  consideration,  or  that' "there  never  was  any  valuable 
or  other  legal  consideration  for  the  making  and  delivery  of  the  note/' 
has  been  held  to  put  in  issue  the  averment  in  the  complaint  that  the 
notes  were  given  for  "value  received/'  Du  Bosque  v.  Monroe,  168 
App.  Div.  821,  154  N.  Y.  Supp.  462.  The  allegation  in  the  answer 
setting  forth  a  lack  of  consideration  is  followed  by  the  assertion  that 
the  notes  were  obtained  by  duress,  which  is  a  mere  conclusion  of 
law,  no  facts  being  stated  upon  which  it  is  based,  and  should  be  dis- 
regarded upon  construction  of  the  pleading.  The  allegations  in  a 
pleading  must  be  liberally  construed.  Section  93,  Municipal  Court 
Code  (Laws  1915,  c.  279).  I  conclude  that  the  answer  contains  a 
direct  assertion  that  there  was  no  consideration  for  the  note,  and  an 
issue  of  fact  was  raised  thereby. 

[3]  The  verification  is  in  accordance  with  the  provisions  of  section 
525,  subd.  3,  Code  of  Civil  Procedure,  and  the  plaintiff's  claim  that 
the  testimony  given  upon  the  traverse  of  the  return  shows  that  the 
defendant's  attorney  could  not  have  obtained  his  information  from 
the  defendant  is  not  sustained  by  the  record. 

[4]  It  may  also- be  said  that  the  allowance  of  the  sum  of  $125  to 
the  plaintiff  in  the  order  of  March  28,  1919,  appealed  from,  was 
wholly  unauthorized,  as  no  competent  proof  of  the  reasonable  value 
of  the  attorney's  fees  provided  for  in  the  notes  was  given. 

Judgment  and  orders  reversed,  and  new  trial  ordered,  with  $30  costs 
to  appellant  to  abide  the  event.    All  concur. 


(107  Misc.  Rep.  344) 

INTERNATIONAL  CHEESE  CO.  v.  GARRA  et  al. 

(Supreme  CJourt,  Appellate  Term,  First  Department.    May  28,  1919.) 

1.  Saues  <©=»182(1) — Pebfobkakcb — Compuasck  wrrn  Oonteact— Juey  Quks- 

TION, 

In  seller's  action  for  price  of  goods  sold  tmder  contract  for  prompt  sbip- 
ment  by  certain  line,  whether  neller  blid  made  the  prompt  shipment  hM 
for  the  jury. 
^  Bales  ^s>131^-R£scission — Bjefubal  to  Aoquiescb  in  Rssoissiqn. 

•     Where  seller  refuses  to  acquiesce  in  buyer's  attempt  to  rescind  a  con- 
tract, be  iteeps  tlie  contract  alive  as  much  for  the  buyer's  benefit  as  for 
his  own  benefit. 
3.  Sales  ^=»176(1) — Objection  to  Delay  in  Delivery — ^Waiver  or  Dsfeosis. 

Buyer,  by  attempting  to  cancel  contraet  upon  ground  of  seller's  failure 
to  make  prompt  shipment  as  required  by  contract,  without  specifying 
objections  to  the  goods,  did  not  waive  objections  to  quality  of  goods. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  International  Cheese  Company  against  Gaetano  Garra 
and  another.  Judgment  for  plaintiff  entered  upon  a  directed  verdict, 
and  defendants  appeal.    Reversed,  and  new  trial  granted. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Lorenzo   C.   Carlino,  of   New   York   City   (Guido  J.   Giudici,   of 
New  York  City,  of  counsel),  for  appellants. 
I,    Sniith  &  Tomlinson,  of  New  York  City,  for  respondent. 
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BIJUR,  J.  Plaintiff  sued  defendants  for  the  agreed  price  of  a  ship- 
ment of  cheese.  It  is  conceded  that  plaintiff  had  agreed  to  deliver  the 
cheese  "promptly"  to  defendants  by  the  Clyde  Line  on  board  its  ship 
at  Philadelphia.  The  order  was  received  by  wire  on  the  evening  of 
May  31st.  On  the  following  day,  Tune  1st  (Saturday),  plaintiff  re- 
plied, accepting  the  order.  The  Clyde  Line  ships  sail  from  Phila- 
delphia on  Saturdays  and  Wednesdays.  The  shipment  was  not  de- 
livered to  the  Clyde  Line  by  plaintiff  until  Wednesday,  June  5th — ac- 
cording to  plaintiff  at  1 1  a.  m.,  but  according  to  a  representative  of  the 
Clyde  Line  probably  not  in  time  for  the  sailing  of  that  day.  At  all 
events  it  did  not  go  forward  on  the  steamer  of  that  day,  but  only  on 
the  steamer  of  the  following  Saturday,  the  8th. 

[1]  There  was,  therefore,  a  question  of  fact  presented;  i.  e.,  wheth- 
er plaintiff  had  complied  with  the  contract  to  "ship  promptly  by  the 
Clyde  Line."  Doxey  v.  Coates  et  al.,  181  App.  Div.  207,  168  N.  Y. 
Supp.  76;  Lewis  v.  Hojer  (Com.  PL)  16  N.  Y.  Supp.  534.  The  de- 
fendants having  asked  to  go  to  the  jury  on  that  issue,  it  was  error  to 
direct  a  verdict  (Brown  Paint  Co.  v.  Reinhart,  210  N.  Y.  162,  104  N. 
E.  124),  unless  the  "prompt"  delivery  was  waived  as  explained  below. 

In  the  meantime,  namely,  June  7th,  plaintiff  wrote  to  defendants, 
•offering  some  more  cheese,  and  on  June  8th  the  defendants  replied 
as  follows: 

'^Gentlemen :  Replying  to  yours  of  the  7th,  we  wish  to  say  that  we  do  not 
want  any  cheese  at  the  present ;  also  wish  to  advise  that  until  now  you  have 
not  shipped  us  the  cheese  we  have  ordered  from  you  by  wire.  We  wish  to 
cancel  same  at  once,  as  we  cannot  use  It  any  more.    •    •    •  " 

It  is  conceded  that  plaintiff  refused  to  accept  this  "cancellation"  of 
the  order,  and  when  the  cheese  finally  reached  New  York,  namely,  Jime 
13th,  the  defendants  examined  it. 

When  defendants  undertook  to  testify  to  the  effect  that  the  shipment 
was  not  according  to  sample,  in  support  of  a  defense  to  that  effect, 
the  testimony  was  excluded  on  the  ground  "that,  the  defendants  having 
repudiated  the  contract  on  June  8th  for  the  reason  that  they  could  not 
use  the  cheese,  they  waived  all  other  objections  to  it."  The  letter  of 
June  8th,  however,  is  not  a  repudiation  of  the  contract  on  the  ground 
that  the  defendants  could  not  use  the  cheese,  but  on  the  ground  that 
it  had  not  been  shipped  as  ordered,  or,  in  other  words,  defendants 
notified  plaintiff  of  their  rescission  based  on  plaintiff's  alleged  breach 
of  the  contract  in  delaying  shipment. 

[2,  3]  But,  whatever  may  be  the  correct  interpretation  of  the  letter 
of  the  defendants'  undertaking  to  rescind  the  contract,  or  to  "cancel" 
it,  as  they  say,  plaintiff  refused  to  acquiesce  in  such  rescission,  and  thus 
kept  the  contract  alive  as  much  for  the  benefit  of  defendants  as  for 
itself.  Rubber  Trading  Co.  v.  Manhattan  Rubber  Mfg.  Co.,  221  N. 
Y.  120,  116  N.  E.  789.  Consequently  defendants  became  entitled,  if 
the  jury  should  determine  that  the  cheese  had  been  prcnnptly  shipped 
or  that  such  prompt  shipment  had  been  waived,  to  prove  its  other  de- 
fense— that  the  goods  were  not  according  to  sample. 

The  case  was  mformally  tried,  and  the  result  reached  was  based  upon 
the  court's  determination,  as  matter  of  law,  that  the  defendants  having 
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Stated  one  reason  for  cancellation  of  the  contract  had  waived  other 
objections  to  the  goods.  The  respondent  undertakes  to  sustain  this  rul- 
ing by  citation  of  the  principle  that  by  formulating  certain  objections 
to  acceptance  of  a  tender  of  goods  the  buyer  waives  those  not  named, 
citing  Uttlejohn  v.  Shaw,  159  N,  Y.  188,  190,  191,  S3  N.  E.  810,  Smith 
V.  Pettee,  70  N.  Y.  13,  17,  and  De  Hoff  v.  Aspegren,  96  Misc.  Rep. 
681,  688,  161  N.  Y.  Supp.  53;  but  it  seems  clear  that  the  rule  has  no 
application  to  the  case  at  bar.  It  is  merely  one  form  of  applying  the 
general  and  familiar  doctrine  of  waiver.  Where  a  buyer,  under  the 
general  duty  to  examine  goods  tendered  or  delivered  to  him  (Reed  v. 
Randan,  29  N.  Y.  358,  86  Am.  Dec.  305;  Bierman  v.  City  Mills  Co., 
151  N.  Y.  483,  45  N.  E.  856,  37  L.  R.  A.  799,  56  Am.  St.  Rep.  635), 
formally  specifies  certain  defects  as  ground  for  their  rejection,  the  au- 
thorities hold  that,  imder  appropriate  circumstances,  the  inference 
naturally  arises  that  any  other  objections  are  waived  (Littlejohn  v. 
Shaw,  supra,  159  N.  Y.  at  page  191,  53  N.  E.  810).  But  in  the  in- 
stant case  the  original  objection  was  not  to  the  quality  of  the  goods, 
nor  was  there  at  the  time  it  was  made  any  tender,  with  the  resultant 
duty  or  opportunity  on  the  part  of  the  defendants  to  examine  them. 
Hence  an  inference  that  they  waived  any  objections  to  the  quality 
of  the  goods  was  not  only  unnatural,  but  impossible.  See  Brown  & 
Bigelow  V.  Bard,  64  Misc.  Rep.  249,  118  N.  Y.  Supp.  371,  374. 

It  follows,  therefore,  that  the  defendants'  letter  of  June  8th,  followed 
by  the  plaintiff's  refusal  to  acquiesce  in  their  attempt  at  cancellation 
of  the  contract  for  delay  in  shipment,  was  not  a  waiver  of  defendants' 
right  to  insist,  if  it  so  chose,  that  the  goods  should  accord  with  sample. 

It  may  be  tfiat,  had  defendants  been  permitted  to  testify  to  the  cir- 
cumstances under  which  they  examined  the  goods,  an  issue  of  fact 
might  have  been  presented  as  to  whether  they  had  so  dealt  with  the 
goods  as  to  have  waived  their  right  to  insist  on  the  cancellation  of  the 
contract  for  delay  in  shipment;  but  that  question  is  not  before  us 
for  determination,  nor  was  it  presented  at  the  trial,  because,  as  I  have 
said,  the  relevant  testimony  was  excluded. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


a07  Misc.  Rep.  12) 

UNION  TRUST  00.  OF  LANCASTER,  PA.,  r.  JOHNS  et  al.  (two  cases). 
HOFFMAN  ▼.  SAME. 

(Supreme  Court,  Special  Term,  Kings  County.    April,  1919.) 

1.  TatTSis  ^s»35(l) — ^ExPBESS  Tbttst — Ckeation. 

An  agreement  between  trust  company  and  mortgagor  reciting  a  con- 
veyance to  trust  company,  as  trustee,  of  a  part  of  mortgaged  premises, 
both  of  which  instruments  were  intended  as  part  of  same  transaction, 
whereby  trust  company  covenanted  to  hold  title  to  realty  in  trust  to  seU 
it,  and  to  pay  from  proceeds  certain  other  mortgages  on  different  parts, 
a  mortgage  directly  to  it,  and  certain  obligations  of  mortgagor,  and  to 
reconvey  unsold  realty,  created  a  valid  trust. 

*     '  ■  III  I    ■  I  .  . 

^s»For  other  cum  see  same  topio  ft  KBT^NUMBBR  in  all  I^ey-Niunbered  Digests  ft  Indexe* 
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2.  Tbustts  <$=>231(S)— l?Bn8TEE6'  AcQTnsinoiT  of  StrpjEBiOB  Uanx. 

A  trust  c(»apany,  which  accepted  a  conveyance  of  mortgaged  premises 
and  agreed  to  hold  title  in  trust,  to  sell  and  to  pay  certain  mortgages,  tax- 
es. And  other  obligations  of  mortgagor,  and  to  reconvtey  unsold  realty,  and 
which  entered  on  performance  of  trust,  could  not  destroy  it  by  taking  as- 
signments of  mortgages  against  property  superior  to  its  title  aa  trustee 
and  by  using  them  to  destroy  such  title. 

8.  Trttsts  €=>187 — Duty  of  Tbustei^ — ^Ljxnb  on  Pbopebtt. 

It  is  the  duty  of  a  trustee  to  act  for  the  best  interests  of  the  beneficiary, 
and  to  use  every  proper  means  of  conserving  the  trust  estate,  and  not 
to  dissipate  it  by  subjecting  It  to  the  hazard  of  a  foreclosure  sale  under  a 
mortgage  held  adversely  to  the  rights  of  the  beneficiary. 

4.  Trusts  <g=3231(3) — ^Teust  Estate — Bnfobgbment  of  Moktgaqe  bt  Tbubtsb. 

A  trust  company,  taking  a  conveyance  of  part  of  mortgaged  premises 
and  agreeing  to  hold  title  in  trust,  to  sell  and  to  pay  certain  mortgage 
liens  and  other  obligations  of  mortgagor,  and  to  reconvey  unsold  realty, 
cannot  maintain  an  action  to  foreclose  such  mortgages,  assigned  to  it 
years  after  time  when  last  Interest  was  paid  thereon,  in  an  effort  to 
enforce  them  against  trust  estate. 

5.  Tbustb  ^=»231(B) — President  of  Trust  Compaht — ^Rigut  as  to  Pbopebtt 

Held  in  Trust — ^Acquibing  Superiob  Lien. 

Where  mortgagor  conveyed  part  of  mortgaged  premises  to  trust  com- 
pany, which  covenanted  to  hold  title  in  trust,  to  sell  it  and  to  pay  certain 
mortgage  liens,  taxes  and  other  obligations  of  mortgagor,  and  to  re- 
convey  unsold  realty,  its  president,  thereafter  taking  an  assignm^it  of 
one  of  such  mortgages  superior  to  trust  company's  title  as  trustee,  occu- 
pied the  same  relation  as  the  trust  company  and  could  not  enforce  the 
mortgage,  so  as  to  destroy  trustee's  title. 

Actions  by  the  Union  Trust  Company  of  Lancaster,  Pa-,  against 
Anson  S.  Johns  and  others  to  foreclose  mortgage$,  with  action  by 
Michael  R.  Hoffman  against  the  same  defendants  to  foreclose  a  mort- 
gage.   Judgment  for  defendants  in  each  case. 

Davison  &  Underhill,  of  Brooklyn  (James  K.  Foster,  of  Brooklyn, 
of  counsel),  for  plaintiff. 
John  Newton  Johnson,  of  New  York  City,  for  defendant  Johns. 

BENEDICT,  J.  These  actions  are  brought  to  foreclose  three  mort- 
gages and  involve  the  same  principles.  The  first  action  is  for  the  fore- 
closure of  a  mortgage  given  to  secure  the  payment  of  the  principal  sum 
of  $7,500,  bearing  date  February  13,  1909,  made  by  the  defendant  An- 
son S.  Johns  and  wife  to  the  Home  Title  Insurance  Company,  and  re- 
corded on  February  16,  1909,  in  the  register's  office  of  Kings  count)'. 
This  mortgagfrand  the  bond  accompanying  the  same  came  through 
various  mesne  assignments  to  the  plaintiff.  Union  Trust  Company  of 
Lancaster,  Pa,,  by  assignment  dated  March  10,  1913,  and  recorded 
March  11,  1913.  The  complaint  alleges  that  there  is  due  to  the  plaintiff 
the  sum  of  $7,500  of  principal,  with  interest  thereon  from  February 
1,  1913. 

The  second  action  is  for  the  foreclosure  of  a  mortgage  given  to  se- 
cure the  payment  of  the  principal  sura  of  $12,000,  bearing  date  April 
12,  1909,  made  by  the  defendant  Anson  S.  Johns  and  wife  to  the  plain- 
tiff, Union  Trust  Company  of  Lancaster,  Pa.,  and  recorded  in  the  said 
register's  office  on  April  19,  1909.    The  complaint  alleges  tliat  there  is 
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due  to  the  plabtiff.  Union  Trust  Company  of  Lancaster,  Pa.,  the  sum 
of  $12,000  of  principal,  with  interest  thereon  from  April  1,  1912. 

The  third  action  is  for  the  foreclosure  of  a  mortgage  given  to  securie 
the  payment  of  the  principal  sum  of  $10,000,  bearing  date  February 
13, 1909,  made  by  the  defendant  Anson  S.  Johns  and  wife  to  the  Home 
Title  Insurance  Company  of  New  York,  and  recorded  in  the  said  reg- 
ister's office  on  February  16, 1909.  This  mortgage  and  the  bond  accom- 
panying the  same  came  through  various  mesne  assignments  to  the 
plaintiff  Hoffman,  by  assignment  dated  December  30,  1913,  and  re- 
corded April  23,  1914.  The  complaint  alleges  that  there  is  due  to  the  • 
plaintiff  Hoffman  the  sum  of  $10,000  of  principal,  with  interest  from 
August  1,  1913.  The  plaintiff,  Michael  R.  Hoffman,  is  the  president 
of  the  plaintiff  Union  Trust  Company  of  Lancaster,  Pa. 

The  defendant  Anson  S.  Johns  alone  answered.  By  his  answer  he 
alleged  as  a  defense  that  the  principal  of  the  several  m6rtgages  was 
not  due,  because  the  time,  for  the  payment  thereof  had  been  extended, 
and  as  to  the  mortgage  held  by  tlie  plaintiff  Hoffman  he  alleged  that 
said  mortgage  and  the  bond  accompanying  the  same  were  in  reality 
owned  by  the  plaintiff  Union  Trust  Company  of  Lancaster,  Pa.  He 
further  alleged  as  a  defense  that  the  mortgaged  premises  were  part  of 
a  tract  of  land  which  had  been  conveyed  to  him  in  June,  1904,  by  the 
Brighton  Beach  Racing  Association,  and  that  there  were  several  mort- 
gages upon  said  tract,  including  the  three  mortgages  involved  in  these 
actions.  He  further  alleged  that  by  a  deed  dated  April  28,  1909,  and 
recorded  in  the  said  register's  office  on  April  29,  1909,  he,  with  his  wife, 
conveyed  the  larger  tract  to  the  plaintiff  Union  Trust  Company  of  Lan- 
caster, Pa.,  as  trustee,  and,  furthermore,  that  by  an  agreement  bearing 
date  May  7,  1909,  made  between  himself  and  the  Union  Trust  Company 
of  Lancaster,  Pa.,  and  reciting  the  last-mentioned  conveyance,  which 
deed  and  agreement  were  intended  to  be  part  of  the  same  transaction, 
the  Union  Trust  Company  covenanted  that  it  held  title  under  said 
deed  to  the  real  property  so  conveyed  to  it  upon  certain  trusts  and  for 
certain  purposes,  to  wit : 

*'Fir8t.  For  the  purpose  of  selling  the  same  and  making  good  and  legal  title 
thereto,  to  receive  the  proceeds  of  the  said  sales  and  to  apply  tibe  same  as  fol- 
lows :  (1)  To  the  payment  of  four  mortgages,  being  egual  in  lien,  on  different 
parts  of  the  premises  described  in  said  deed,  which  four  mortgages  aggregate 
$30,000,  which  amount,  together  with  interest,  is  to  be  first  paid  out  of  the 
proceeds  of  the  sale  of  said  land.  (2)  To  pay  a  second  mortgage  of  $22,500, 
with  Interest  thereon,  covering  certain  portions  of  the  real  estate  described  In 
the  said  deed,  In  which  A.  L.  Etehbach  and  J.  M.  Martin  are  mortgagees,  to- 
gether with  the  interest  on  said  mortgages.  (3)  To  pay  a  mortgage  of  $12,000 
and  interest,  la  which  the  Union  Trust  Company  of  Lrancaster,  Pa.,  is  mort- 
gagee. (4)  To  pay  taxes,  Interest,  and  the  necessary  expense  in  developing 
the  said  tract  of  land.  (5)  To  pay  $5,000  to  J.  M.  Martin  and  William  Wohl- 
sen,  whidi  amoant  Is  now  due  them.  (6)  To  pay  a  note  of  $1,000,  with  interest 
thereon,  to  Milton  Bnckwalter*  (7)  To  distribate  the  balance,  after  above 
payments  are  made,  and  whenever  the  sum  of  $5,000  is  In  the  trustee's  posses- 
sion, as  follows:  •  •  ♦  The  above  payments  are  all  to  be  made  in  the 
order  mentioned,  and,  after  they  are  fully  completed  and  ended,  the  balance  of 
the  real  estate,  If  any  remains  unsold,  shall  be  reconveyed  by  good  and  suffi- 
cient deed  or  deeds  to  the  said  Anson  S.  Johns,  his  heirs  or  assigns.  It  is 
further  agreed  and  understood  that  the  Union  Trust  Company  of  Lancaster, 
Pa.,  shall  receive  a  commission  of  3  per  cent,  on  all  moneys  received  by  them. 
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Tbls  agreement  shall  become  null  and  void,  and  tbe  trnsteesbip  created  by  tbe 
above  referred  to  deed  now  on  record  shall  end,  when  the  indebtedness  above 
set  forth  Is  paid,  and  the  property  remaining  unsold,  if  any,  reconveyed  to  the 
said  Anson  S.  Johns,  his  heirs  or  assigns,  according  to  the  terms  of  this 
agreement" 

[1,  2]  It  will  be  observed  that  as  to  the  mortgage  for  $12,000,  made 
directly  to  the  Union  Trust  Company  of  Lancaster,  Pa.,  it  is  recited 
and  its  payment  is  provided  for  in  the  trust  agreement.  The  mortgage 
for  $7,500  is  one  of  the  four  equal  lien  mortgages  on  different  parts 
.  of  the  property  which  aggregate  the  sum  of  $30,000  of  mortgage  indebt- 
edness referred  to  in  the  agreement.  The  mortgage  for  $10,000  is 
also  one  of  the  mortgages  making  up  the  aggregate  of  $30,000  referred 
to  in  the  trust  agreement. 

It  is  the  contentidn  of  the  defendant  Johns  that  the-  deed  and  agree- 
ment which  he  made  to  and  with  the  Union  Trust  Company  created  a 
valid  express  trust  under  section  96,  subd.  1,  of  the  Real  Property  Law, 
"To  sell  property  for  the  benefit  of  creditors,"  and,  such  being  the  case, 
that  it  was  not  competent  for  the  trustee,  having  entered  upon  the  dis- 
charge of  the  duties  of  his  office  or  trust,  to  acquire  outstanding  claims 
against  the  property  held  in  trust  for  the  purpose  of  enforcing  them 
against  the  trust  estate  and  thereby  destroy  the  trust.  On  the  other 
handj  the  plaintiffs  claim  that  there  was  no  express  trust,  but  a  mere 
power  in  trust,  created  by  the  deed  and  agreement.  And  in  support  of 
their  contention  they  have  cited  tlie  case  of  Cooke  v.  Piatt,  98  N.  Y.  35,. 
38,  where  it  is  said : 

"The  statute  authorizes  a  trust  to  sell  lands  for  the  benefit  of  creditors  and 
legatees  (section  55).  But  we  are  of  opinion  that  it  is  essential  to  the  consti> 
tuition  of  a  valid  tmst  for  either  of  these  purposes  that  the  power  of  sale  con- 
ferred upon  the  trustees  must  be  absolute  and  imperative,  without  discretion, 
except  as  to  the  time  and  manner  of  performing  the  duty  imposed,  and  that 
it  is  not  sufficient  to  Invest  the  trustee  with  a  merely  discretionary  power  of 
sale,  which  he  may  or  may  not  exercise  at  his  option,  and  which  does  not 
operate  as  a  conversion.  The  sale  or  other  disposition  mentioned  in  the  statute 
must  be  the  direct  and  express  purpose  of  the  trust" 

They  argue  that  the  language  in  which  the  trust  in  the  present  case  is 
created  is  permissive,  and  not  imperative.  In  this  contention  I  think 
they  are  in  error,  and  that  a  valid  express  trust  was  created  by  the  deed 
and  agreement.  If  I  am  right  in  this  view,  then  it  follows  as  a  matter 
of  course  that  the  trustee,  having  accepted  the  trust  and  entered  upon 
its  performance,  cannot  do  anything  in  derogation  of  it,  and  certainly 
he  cannot  destroy  it  by  acquiring  in  his  own  right  existing  obligations, 
superior  to  his  title  as  trustee,  and  use  them  to  destroy  that  title.  In 
the  present  case  the  trustee  voluntarily  accepted  the  trust,  entered  upon 
the  duties  of  the  office,  and  to  some  extent  discharged  those  duties, 
selling  portions  of  the  property  conveyed  to  it,  and  appl3ring  a  part  of 
the  proceeds  of  such  sales  in  accordance  with  the  provisions  of  the 
trust  agreement.  It  does  not  appear  what  prompted  the  acquisition 
by  the  trustee  and  by  the  plaintiff  Hoffman  of  the  mortgages  which 
are  the  subject  of  these  actions.  Doubtless  it  was  done  in  support  of,. 
and  not  in  hostility  to,  the  title  of  the  trustee,  and  to  permit  it  to  carry 
out  the  purposes  declared  by  the  trust  agreement 
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[8,  4]  There  is.  i;iothtng  in  the  record  to  show  why  the  trustee  has 
refrained  for  so  long  a  time  in  disposing  of  the  property  conveyed, to  it, 
and  in  winding  up  the  trust ;  but,  whatever  the  motive  may  have  been, 
or  whatever  the  conditions  of  the  real  estate  market  may  have  been,  I 
can  see  no  reason  why  the  trustee  comes  into  court  of  equity  years  after 
the  time  when  the  last  interest  was  paid  upon  these  mortgages  in  an 
endeavor  to  enforce  them  against  the  trust  estate.  It  would  appear 
probable  that  a  sale  of  the  property  by  the  trustee  under  the  powers 
conferred  upon  it  by  the  trust  agreement  and  subject  to  those  mort- 
gages would  realize  a  better  market  and  a  higher  price  for  the  proper- 
ty than  a  forced  sale  under  foreclosure  of  the  mortgage  held  by  it.  It 
is  certainly  the  duty  of  the  trustee  to  act  for  the  best  interests  of  the 
beneficiary,  and  to  use  every  proper  means  of  conserving  the  trust  es- 
tate committed  to  its  care,  and  not  to  dissipate  the  estate  held  in  trust 
by  subjecting  it  to  the  hazard  of  a  foreclosure  sale  under  a  mortgage 
held  adversely  to  the  rights  of  the  beneficiaries  under  the  trust  agree- 
ment. 

These  views  find  support,  if  any  were  needed,  in  the  opinion  of  Chan- 
cellor Kent,  in  the  case  of  Hawley  v.  Mancius,  7  Johns.  Ch.  174,  a  case 
having  many  features  in  common  with  the  instant  cases,  although  ncft 
referred  to  in  the  briefs  submitted. 

[5]  What  has  been  said  concerning  the  mortgages  held  by  the  Union 
Trust  Qjmpany  of  Lancaster,  Pa.,  applies  also  to  the  mortgage  held 
by  Mr.  Hoffman,  the  president  of  that  company.  He  should  not,  in  the 
light  of  his  relationship  to  the  company  and  his  knowledge  of  the  situa- 
tion concerning  the  property  which  he  manages,  as  president  of  the 
trustee,  be  regarded  as  occupying  toward  the  trust  property  and  the 
beneficiary  a  different  situation  from  that  occupied  by  the  corporation 
plaintiff.  Judgment  will  be  rendered  in  accordance  herewith,  but  with- 
out costs. 

Judgment  accordingly. 


SETDEL  MFG.  CO.  v.  I.  LEFKOWITZ  &  SONS,  Inc. 

(Supreme  Oourt,  Appellate  Term,  First  Department.    June  6,  1919.) 

Saucs  ^s>442(8) — Reicedies  of  Bitteb— Counteeculim  fob  Breach  of  Wab- 
BANTT — Damages — Cost  of  Manufacture. 

In  suit  for  piice  of  benzoate  of  soda,  In  wblcb  defendant  connterclalmed, 
as  for  breach  of  warranty,  damajres  for  the  destruction  of  syrup  and 
strawberries  by  the  use  of  the  article  purchased,  cost  of  manufacture  of 
the  goods  destroyed,  without  a  showing  that  such  cost  was  reasonable  and 
fair,  though  admissible  as  an  element  in  proving  damages,  was  improperly 
taken  as  the  sole  basis  in  coiAputing  damages,  for  it  should  affirmatively 
appear  that  such  cost  was  reasonable  and  fair,  and  represented  the  value 
of  the  goods. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  the  Seydel  Manufacturing  Company  against  I.  Lefkowitz 
&  Sons,  Incorporated.  From  a  judgment  in  favor  of  defendant  upon 
its  counterclaim,  plaintiff  appeals.   Reversed,  and  new  trial  ordered. ' 

^s»For  other  caies  see  same  topic  A  KEY-NUMB  BR  In  all  Key-Numbered  Digests  ft  Indexes 
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Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Potter  &  Potter,  of  Buffalo  (Michael  Potter,  of  Buffalo,  of  counsel), 
for  appellant. 
Charles  Frankel,  of  New  York  City,  for  respondent 

pELEHANTY,  J.  Plaintiff  sued  herein  to  recover  the  agreed 
price  of  goods  sold  and  delivered  to  the  defendant,  and  the  latter  has 
successfully  counterclaimcd  in  the  court  below  for  $903.75  damages 
for  breach  of  warranty.    The  judgment,  however,  cannot  be  sustained. 

Defendant's  claim  rests  upon  tibe  fact  that  plaintiff  delivered  to  it 
a  keg  of  benzoate  of  soda,  the  use  of  which  destroyed  1,164  gallons 
of  chocolate  syrup  and  6  barrels  of  strawberries.  In  assessing  the 
damages  defendant's  officer  was  asked  how  much  it  cost  it  to  nianu* 
facture  the  damaged  goods,  and  he  testified  that  the  syrup  cost  55^4 
cents  per  gallon  and  the  berries  $70  per  barrel.  Upon  this  basis  the 
amount  of  defendant's  -recovery  was  computed.  It  is  obvious  that 
this  is  not  the  proper  method  of  measuring  the  plaintiff's  liability. 
While  the  cost  of  manufacture  is  admissible  as  an  element  in  proving 
damages,  it  is  not  sufficient,  standing  alone,  to  sustain  a  verdict.  It 
should  affirmatively  appear  that  such  cost  is  reasonable  and  fair,  and 
representative  of  the  value  of  the  goods  in  question. 

There  are  other  grounds  urged  for  a  reversal  of  the  judgment,  but, 
in  view  of  the  conclusion  reached,  it  will  not  be  necessary  to  con- 
sider them. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event.    All  concur. 


NEWMAN  V.  GARFINKBL  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    June  6,  1919.) 

Master  and  Servant  «=»73(2) — Compensation — ^Loss  op  Tiue. 

Though  the  hours  of  work  in  defendant's  factory  were  from  8  In  the 
morning  until  6  at  night,  where,  on  account  of  an  epidemic  of  influenza, 
defendant's  workmen  agreed  to  change  the  hours  to  from  9:30  a.  m.  to  7:30 
p.  m.,  plaintiff,  who  regularly  went  home  at  6  o'clock  p.  m.,  could  not  re- 
cover for  hours  he  did  not  work ;  his  contract  providing  for  deduction  for 
loss  of  time  upon  a  pro  rata  basis. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Hyman  Newman  against  Charles  Garfinkel  and  another. 
From  a  judgment  in  favor  of  plaintiff  in  the  sum  of  $25.35,  defend- 
ants appeal.    Reversed. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

David  Cohen,  for  appellants. 

Meyer  London,  of  New  York  City,  for  respondent 
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'  DEliEHANTY,  J.  The  plaiatifi  was  employed  ttftder  a  written 
agreement  to  work  for  the  defendants  for  a  period  of  20  weeks  at  the 
rate  of  .$27  per.  week.  It  was  established  upon  the  trial  that  the  hours 
of  labor  were  from  8  in  the  morning  tm til  6  at. night,  with  time  out 
for  lunch  and  a  half  holiday  on  Saturday*  In  other  words,  the  week 
consisted  of  49  hours  of  labor.  Loss  of  time  was  deducted  upon  a 
pro  rata  basis  at  so  much  per  hour.  In  the  course  of  the  contract  pe- 
riod, the  city  was  visited  by  an  epidemic  of  influenza,  and  the  board 
of  health  passed  a.  resolution  fixing  the  hours  of  emplo^'ment  in  de- 
fendant's factory  from*  9 :30  a.  m.  to  5 :30  p.  m.  Defendant  testified 
that  he  called  his  workmen  together,  and  that  they  then  agreed  to 
change  the  hours  f fom  9 :30  a.  m.  to  7 :30  p-  m.  He  also  testified  that 
thereafter  they  flatly  refused  to  continue  work  at  night,  and  that  the 
plaintiff  regularly  went  home  at  6  o'clock.  It  was  shown  that  this 
continued  over  a  period  of  4  weeks,  and  that  the  plaintiff's  time  was 
deducted  accordingly. .  In  this  action  .he  sued  to  recover  the  amolmt 
of  payment  thus  withheld,  and  in  the  court  below  has  been  awarded 
a  verdict  for  the  full  amount.  • 

At  the  close  of  the  plaintiff's  dase  defendant's  counsel  moved  to 
dismiss  the  complaint,  upon  the  ground  that  the  plaintiff  had  not  es- 
tablished full  performance  of  the  contract  on  his  part,'  in  that  be 
had  not  put  in  49  hours  a  week.    Thereupon  this  Incident  ensued : 
'   '*Tlie  Court:  Let  me  hare  the  witn^g  back  a  monikentCth^  plalntilC). 

**By  the  Court :  Q.  During  the  four  weeks  beginning  October  7th  andl  endli^ 
November  2d,,  were  you  ready,  willing;,  and  able  to  da  the  work  at  .the  rate  of 
49  hours  a  week?    A;  Yes." 

Later,,  upon  being  recalled,  this  colloquy  tbok  place  between  tjie 
plaintiff  and  the  court : 

"The  Court:  With  the  permisjion  of  both  counsel,  let  me  ask  a  question 
or  two.  ■  ■     ^  *     J     . 

"Defendants'  Counsel  i   Certainly.   , 

'The  Court:  Do  you  remember  when  the  influenza  struck  the  city?  A.  Tes. 

**The  Court:  Do  you  reinember  you  were  told  to  come  in  at  half  past  9 
Instead  of  8  o'clock?    A.  Yes. 

*The  Court :  When  you  came  there  at  half  past  d,  wb«a  did  you  leave-' 
when  did  you  stc^  work?   A.  Six  o*clOQk. 

**The  Court:  During  the  3  weeks  between  October  14  and  November  3, '1918, 
did  you  work  at  any  time  later  than  d  o'clock?  A.  No;  there  was  not  enough 
work  for  us  to  do. 

*The  Court:  When  did  you. leave  on  Saturdays  during  those  8  weeks? 
A.  Twelve  o'clock  we  le^  and  at  0:30  we  started  We  came  tor  2^  hours 
work. 

"The  Court:  Now,  did  you  talk  to  .either  Rosenblatt  or  Garfinkel  about  the 
change  of  hours  from  8  to  9:80?  A.  We  didn't  talk  to  him  about  it,  because  we 
didn't  have  any  work." 

It  is  impossible  to  escape  the  conclusion  that  the  plaintiff  is  not 
entitled  to  recover  for  the  hours  he  did  not  work.  The  theory  upon 
which,  he  is  granted  a  recovery  in  the  court  below  is  that  he  wa3  ready, 
willing,  and  able  to  do  the  work  at  the  rate  of  49  hours  a  week.  Yet 
by  his  own  testimony  he  voluntarily  left  the  factory  an  hour,  and  a 
half  before  quitting  time  because,  as  he  said,  "there  was  not  enough 
work  for  us  to  do,"    This  eyidence  certainly  demonstrates  that  the 
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plaiiltifF  took  the  hour  of  departure  into  his  own  hands,  and  that  fhe 
breach  of  contract,  if  any,  was  upon  his  part. 

The  judgment  is  therefore  reversed,  with  $30  costs,  and  the  com- 
plaint dismissed  upon  the  merits.     All  concun 


BEZOZI  T.  KROHNBERG  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    Juae  «,  1919,) 

Brokers  ^=»e3(l) — Commission— Defendants'   Breach   of  Contract   with 

PUBCHASBR. 

In  a  broker's  action  for  commission  for  goods  sold  by  sample,  defend- 
ants' failure  to  deliver  goods  in  accordance  with  tbeir  representations 
and  sample  cannot  relieve  them  of  duty  to  pay  the  broker  the  commission 
for  the  full  amount  sold. 

t 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Jacob  Bezozi  against  Samuel  Krohnberg  and  others, 
From  a  judgment  of  the  Municipal  Court  for  plaintiff  for  $34^.42  and 
costs,  plaintiff  appeals.  Judgment  modified,  by  increasing  the  amount 
thereof  to  the  sum  of  ^1.18,  tc^ether  with  interest  and  costs,  and, 
as  modified,  affirmed. 

Arpued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Engel  Brothers,  of  New  York  City  (Isidore  Schneider,  of  New 
York  City,  of  counsel),  for  appellant. 

Bumstine  &  Geist,  of  New  York  City  (I.  Balch  Louis,  of  New  York 
City,  of  counsel),  for  respondents. 

DELEHANTY,  J.  Plaintiff  was  employed  by  the  defendants  as  a 
broker  to  sell  certain  merchandise,  consisting  of  silks,  and  was  to  be 
paid  for  his  services  upon  the  payment  of  the  bill  for  goods  sold.  It 
appears  conclusively  from  the  evidence  that  the  sale  for  which  com- 
missions are  sought  to  be  recovered  herein  was  a  sale  by  sample.  It 
further  appears  that  the  plaintiff's  customer  placed  an  order  for  the 
goods  amounting  to  $8,117.72,  that  the  same  were  delivered  by  de- 
fendants, and  that  a  major  portion  thereof  was  returned,  because  they 
were  not  up  to  sample.  It  affirmatively  appears  upon  the  record  with- 
out contradiction  that,  if  the  goods  had  been  in  accordance  with  the 
sample,  they  would  not  have  been  returned.  The  court  below  gave 
judgment  in  favor  of  the  plaintiff,  limiting  the  amount  thereof,  how- 
ever, to  goods  actually  retained  and  paid  for  by  the  vendee. 

The  judgment,  we  think,  should  have  been  based  upon  the  full 
amount  of  the  sale.  In  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  378, 
384  (38  Am.  Rep.  441),  the  rule  of  law  covering  such  a  transaction  as 
this  was  stated  as  follows : 

"If  the  efforts  of  the  broker  are  rendered  a  failure  by  the  fanlt  of  the  em- 
ployer; If  coprlctoiisly  he  changes  his  mind  after  the  purchaser,  ready  and 
willini^,  and  consenting  to  the  prescribed  {arms,  is  produced ;  or  it  the  latter 
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decUnas  to  complete  tbe  eoDtract  because  of  cfome  defect  of  title  in  the 
ownership  ot  the  seller,  some  unremoved  incumbrance,  some  defect  which  is 
the  fault  of  the  latter — then  the  broker  does  not  lose  his  commissions;  and 
that  upon  the  familiar  principle  that  no  one  can  avail  himself  of  the  nonper- 
formance 0t  a  condition  precedent,  who  has  himself  occasioned  its  nonper- 
formance. But  tliis  UmitatifHi  is  not  even  an  exception  to  the  general 
rule  affecting  the  broker's  right,  for  it  goes  on  the  ground  that  the  broker  has 
done  his  duty,  that  he  has  brought  buyer  and  seller  to  an  agreement,  but  that 
the  contract  is  not  consumibated  and  fails  through  the  after  fault  of  the 
seUer." 

The  failure  on  the  part  of  the  defendants  to  deliver  goods  in  ac- 
cordance with  their  representations  obviously  oannot  relieve  them  of 
the  duty  to  pay  to  the  plaintiff  the  commissicms  which  he  has  legally 
earned. 

Judgment  modified,  by  increasing  the  amount  thereof  to  the  sum  of 
$81.18,  together  with  interest  and  appropriate  costs  in  the  court  be- 
low, and,  as  modified,  affirmed,  with  $20  costs  to  appellant    All  concur. 


a07  Misc.  Kep.  87) 

PEOPLE  ▼.  GLASS. 

(Supreme  Court,  Special  Term,  KtngB  County.    April,  1919.) 

L  Cbimifal  Law  ^=91073 — Conviction  of  Pebjuby — Cebtiwcate  or  Reason- 
able Doubt. 

One  convicted  of  perjury  alleged  to  liave  been  committed  on  trial  of  one 
M.  for  robbery,  t^  testifying,  in  recantation,  that  M.  was  not  the  man 
whom  he  saw  engaged  in  commission  of  a  possible  criminal  act,  where  he 
had  previously  testified  and  identified  M.  as  one  perpetrator  of  alleged 
crime,  especially  where  M.  was  acquitted,  would  be  granted  a  certificate 
of  reasonable  doubt  to  the  Appellate  Division. 

2.  Cbihinal  Law  ^=:»1073 — Conviction  o7  Pebjubt — Cebthicate  of  Beason- 
▲Bus  Doubt. 

One  convicted  of  perjury  on  trial  of  one  M.  for  robbery  would  be 
granted  a  certificate  of  reasonable  doubt  where  indictment  on  which  M. 
was  tried  was  not  in  evidence  in  record,  and  where  only  it  would  have 
enabled  trial  justice  to  determine  issue  in  robbery  trial,  and  where  in- 
dictment was  necessary  to  determine  whether  alleged  perjury  testimony 
was  materiaL 

Harry  Glass  was  convicted  of  perjury  and  he  moves  for  a  certifi- 
cate of  reasonable  doubt.    Motion  granted. 

Otho  S.  Bowling,  of  New  York  City,  for  the  motion. 
Edgar  F.  Hazleton,  Asst.  Dist.  Atty.,  of  Jamaica,  opposed. 

KAPPER,  J.  Upon  two  propositions  I  entertain  a  reasonable  doubt 
whether  the  judgment  of  conviction  should  stand : 

[1]  First  The  district  attorney  conceded  on  the  argument,  and  now 
concedes  in  his  brief,  that  Mauphet  was  acquitted  of  the  chatige  upon 
which  he  was  tried  in  the  County  Court  of  Queens  County.  The  in- 
dictment in  the  case  at  bar  accused  the  defendant  of  perjury  in  testi- 
fying that  Mauphet  was  not  the  man  whom  he  saw  engaged  in  the 
commission  of  the  act  which  may  have  been  criminal.    The  defendant 
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was  not  indicted  for  testimony  previously  given  by  him,  the  purport 
of  which  was  an  identification  of  Mauphet  as  one  of  the  perpetrators 
of  the  alleged  crime,  but  was  for  the  falsity  of  his  recantation  of  the 
identification.  That  which  the  jury  believed  on  Mauphet's  trial  is 
made  the  basis  of  the  charge  against  the  defendant  of  false  swearing. 
The  difficulty  I  find  with  the  case  is  that  the  defendant,  whose  prose- 
cution was  based  upon  his  recantation  made  in  open  court,  asserted 
that  the  recantation  was  true  testimony  and  that  the  false  testimony 
was  that  of  the  identification.  The  indictment  was  not  for  what  his 
confession  stated  was  false,  but  for  what  he  claimed  and  which  the 
jury  found  true.  Whether  a  charge  of  perjury  can  be  predicated  on 
testimony  found  to  be  true,  but  claimed  by  the  prosecutor  to  be  false, 
when  the  only  proof  of  falsity  is  the  confession  under  oath,  asserting 
the  truth  of  the  recantation  and  of  the  falsity  6i  the  prior  testimony, 
where  the  indictment  is  not  based  upon  the  testimony  confessed  to  be 
false,  but  upon  that  asserted  and  found  by  the  jury  to  have  been  true, 
creates  such  a  doubt  in  my  mind  of  the  validity  of  the  conviction  as 
requires  me  to  grant  the  certificate  sought.  The  case  of  Schwartz  v. 
Commonwealth,  27  Grat.  (Va.)  1025,  2*1  Am.  Rep.  365,  seems  to  hold, 
under  similar  circumstances,  that  a  conviction  for  perjury  cannot  be 
upheld  upon  such  contradictory  statements.  See.  also.  Freeman  v. 
State,  19  Fla.  552;  Peterson  v.  State,  74  Ala.  34;  Rhodes  v.  Com- 
monwealth, 78  Va.  692;  State  v.  BHze,  111  Mo.  464,  20  S.  W.  210. 
In  People  v.  Gillette,  126  App.  Div.  665,  673,  111  N.  Y.  Supp.  133, 
139,  Mr.  Justice  McLaughlin,  in  speaking  of  changed  testimony,  wiid: 

"Even  if  it  be  assumed  that  the  answers  were  false,  and  made  with  the  in- 
tention of  misleading  or  deceiving,  an  indictment  for  perjury  could  not  be 
predicated  thereon,  inasmuch  as  immediately  thereafter  he  fully  explained 
the  nature  of  the  account  arid  the  source  from  which  the  fund  came.  A  Judi- 
cial investigation  or  trial  has  for  its  sole  object  the  ascertainment  of  the 
truth  that  justice  may  be  done.  It  holds  out  every  inducement  to  a  witness  to 
tell  the  truth,  by  Inflicting  severe  penalties  upon  those  who  do  not.  This  in- 
ducement would  be  destroyed,  If  a  witness  could  not  correct  a  false  statement, 
except  by  running  the  risk  of  being  indicted  and  convicted  for  perjury .•• 

[2]  Second.  The  indictment  upon  which  Mauphet  was  tried  in  the 
County  Court  is  not  in  evidence  in  the  record  now  under  considera- 
tion. I  am  of  the  opinion  that  from  it,  and  it  alone,  could  the  learned 
trial  justice  have  been  enabled  to  determine  what  the  Issues  were  on 
the  trial  in  which  the  alleged  perjury  was  committed.  The  case,  I 
think,  required  the  indictment  to  be  in  evidence,  in  order  to  determine 
whether  or  not  the  testimony  alleged  to  have  been  falsely  given  was 
material,  and  this  omission  in  the  proof  seems  to  me  fatal  to  the  pros- 
ecution. See  Heflin  v.  State,  88  Ga.  151,  14  S.  E.  1J2,  30  Am.  St. 
Rep.  147.  At  the  least,  it  requires  me  to  certify  to  the  Appellate  Di* 
vision  that  I  have  a  reasonable  doubt  whether  tiie  judgment  of  con- 
viction should  stand. 

Motion  granted. 
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.     KANNENOIBSSBR  v.  ISBABIX)W£rSL  - 

(Supreme. Court,. Appellate  Term,  Ffrst  Department.    May  28,  1919.) 

L.  War  ^=9lO(l) — Bffkot  on  Oontbagts. 

Tlie  rule  of  the  law  of  nations  and  the  common  law  is  that  only  com- 
mercial contracts  such  as  give  aid  and  comfort  to  the  enemy,  or  are 
against  the  policy  of  the  government,  are  void  as  to  all  acts  to  be  done 
during  the  war,  though  the  oontracta  irere  made  before  .the  vac 

2.  CoHTBAOTB  ^:S»141(l>-^PBE8XnfFnOK8-*IliijlOAUTT. 

Illegality}  aa  that  oae  of  the  parties  to  a  eontract  intends  to  have  deal- 
ings with  a  country  at  war  with  the  United  States,  is  never  presumed. 

3.  Was  ^=»15 — Business  Intebcoubss  witb  Enemy — Perfobmancb  of  Pbe- 

WAB  Contracts. 

Where  aliens,  residents  of  the  TTnited  States,  before  the  outbreak  of  the 
war  with  Germany  contracted  for  the  purchase  and  sale  of  German 
money,  it  was  not  illegal  for  titem  to  execute  their  agreement  after  the 
outbreak  of  tha  war;  the  case  not  being  within  the  rule  of  the  law  of 
nations  and  the  common  law  prohibiting  commercial  transactions  giving 
aid  and  comfort  to  the  enemy,  or  which  are  forbidden  by,  or  against  the 
policy  of,  the  government. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  lyepn  Kannengiesser  agaiivst  Henri  Israelowitz,  From  a 
judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  judgment 
absolute  granted  for  plaintiff,  in  accordance  with  the  prayer  of  the 
complaint. 

Argued  May  term,  1919,  before  GUY.  BIJUR,  and  DELEHAN- 
TY,JJ. 

Saul  H.  Immergluck,  of  New  York  City  (Alfred  B.  Nathaa,  of  New 
York  City,  of  counsel) >  for  appellant. 

WilHam  Jasie,  of  New  York  City  (Herman  Joseph  and  Charles  Gold- 
zier,  both  of  New  York  City,  of  counsel),  for  respondent 

DELEHANTY,  J.  The  action  is  upon  a  guaranty,  and.  is  based  up- 
on two  causes  of  action.  Upon  the  trial  the  conceded  facts,  as  alleged 
in  the  complaint,  were  that  one  Adolph  Israelowitr,  engaged  in  the 
business  of  buying  and  selling  foreign  exchange  in  the  city  of  New 
York,  on  January  8,  1917,  entered  into  an  agreement  with  plaintiff 
whereby  the  latter  agreed  to  buy  from  said  Israelowitz  25,000  marks, 
German  money,  to  be  delivered  at  the  city  of  New  York  on  July  23, 
1917,  and  paid  on  account  thereof  $660.  The  vendor  having  failed  to 
perform  in  accordance  with  the  terms  of  the  contract,  a  f urtiier  agree- 
ment was  entered  into  on  August  13,  1917,  extending  time  of  perform- 
ance for  a  further  period  of  four  weeks,  in  default  whereof  defendant 
agreed  to  return  to  plaintiff  the  said  amount  previously  advanced.  The 
second  cause  of  action  is  of  a  similar  nature,  the  contract  there  having 
been  made  on  January  24, 1917 ;  the  amount  involved  being  the  same  as 
stated  in  the  prior  contract.  It  is  upon  this  guaranty  .that  the  action  was 
instituted. 

[1-3]  Pending  the  time  of  the  making  and  the  agreed  performance 
of  the  contracts,  to  wit,  on  April  6,  1917,  war  was  declared  between 
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this  country  and  the  German  Empire.  The  only  .question  presented  for 
the  trial  court's  determination  was  as  to  the  legality  of  the  contracts. 
Decision  was  rendered  in  favor  of  defendant,  and  from  the  judgment 
entered  thereon  this  appeal  is  prosecuted.  The  learned  counsel  for 
defendant  neither  here  nor  in  the  court  helow  based  his  contention  of  the 
invalidity  of  the  contract  of  guaranty  upon  any  act  of  the  Congress  of 
the  United  States  or  upon  any  proclamation  of  the  President  thereof 
prohibiting  commercial  intercourse  with  an  alien  enemy,  but  rdied  sole- 
ly upon  the  ground  that  its  object  was  to  further  transactions  which  are 
against  the  interests  of  the  United  States  in  the  war  with  Germany,  and 
that  upon  the  principles  of  the  common  law  it  is  void  as  against  public 
policy. 

At  the  outset  it  must  be  borne  in  mind  that  at  all  times  mentioned 
herein  the  parties  involved  in  the  transaction  in  suit  were  alien  resi- 
dents of  this  country,  engaged  in  business  and  residing  in  the  city  of 
New  York.  The  recognized  rule  of  the  law  of  nations,  and  the  com- 
mon law  undoubtedly,  is  as  was  said  in  Sands  v.  Ins.  Co.,  50  N.  Y. 
633, 10  Am.  Rep.  535,  "that  it  is  only  commercial  contracts  such  as  give 
aid  and  comfort  to  the  enemy,  or  are  forbidden  by  or  are  against  the 
policy  of  the  government,  are  void  as  to  all  acts  to  be  done  during  the 
war,  although  the  contracts  were  made  beforfe  the  war.'*  It  is  "the 
trading  or  transmission  of  property  or  money  which  is  prohibited  by 
international  law  from  or  to  one  of  the  countries  at  war."  Briggs  v. 
United  States,  143  U.  S.  346,  12  Sup.  Ct.  391,  36  L.  Ed.  180;  Kershaw 
V.  Kelsey,  100  Mass.  564,  573,  97  Am.  Dec.  124,  1  Am.  Rep.  142. 

Was  it,  therefore,  under  the  rule  quoted,  illegal  for  the  parties  herein 
to  execute  their  agreement,  which  provided  for  the  purchase  and  sale 
of  money  of  an  alien  enemy,  to  wit,  the  German  Empire?  I  think  not. 
Surely  there  was  nothing  in  the  contract  as  to  where  the  vendor  was  to 
procure  the  marks,  nor  was  there  anything  before  the  court  to  show 
that  the  German  money  in  question  could  not  have  been  obtained  in  this 
country  at  the  time  stipulated  for  its  delivery.  The  reasoning  of  the 
learned  trial  court,  in  view  of  this  situation,  that  the  vendor  was  free 
to  obtain  the  money  from  Germany,  and  the  presumption  is  that  directly 
or  indirectly  it  was  to  be  procured  therefrom,  is  based  upon  a  false 
hypothesis,  namely,  that  the  vendor  intended  to  do  an  illegal  act.  The 
presumption  of  law  is  to  the  contrary,  viz. :  That  a  perscm  intends  to 
act  legally.  Illegality  is  never  presumed.  Richards  v.  Wiener  Co.,  207 
N.  Y.  65,  100  N.  E.  592. 

Our  decision  in  the  instant  case  may  well  rest  on  the  authority  of 
Briggs  V.  United  States,  143  U.  S.  346,  12  Sup.  Ct.  391,  36  h.  Ed.  180, 
which  was  an  action  brought  upon  a  contract  made  during  the  Civil  war 
by  two  citizens  of  the  United  States,  residing  in  loyal  states,  for  the  sale 
of  cotton  growing  on  a  plantation  within  one  of  the  insuiigent  states. 
In  holding  this  contract  valid  the  court  at  page  353  of  143  U.  S.,  at  page 
394  of  12  Sup.  Ct.  (36  L.  Ed.  180),  says : 

"If  residents  of  the  enemy's  country  may  contract  for  property  sitaated 
within  it,  there  would  seem  to  be  no  objection  to  similar  transactions  by  per- 
sons residing  outside  of  the  Confederate  lines  and  adhering  to  the  national 
government,  so  long  as  no  Intercourse  or  connection  is  kept  up  with  the  in- 
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habitants  of  the  enany's  coontxy.  As  stated  in  the  case  from  wMdi  we  have 
cited  [Conrad  v.  Waples,  96  U.  S.  279.  24  L.  Ed.  721],  it  was  commercial  inter- 
course and  corre8t)ondence  between  citizens  of  one  Delligerent  and  the  other, 
and  the  engagement  in  traffic  between  them,  leading  to  the  transmission  of 
money  or  property  from  one  belligerent  country  to  the  other  which  was  for- 
bidden. There  was  therefore  nothing  in  the  sale  of  the  cotton  on  the  planta- 
tions, or  of  ootton  to  be  raised  thereon,  there  being  no  agreement  re$pecting 
its  movement  across  the  border  of  the  contending  sections,  which  brought  the 
transaction  within  the  prohibitions  of  any  rule  of  international  law  or  the 
proclamations  of  the  President  of  the  United  States  in  1861."    (Italics  mine.) 

'  The  conclusion  drawn  by  the  learned  justice  below  that,  because  com- 
mercial intercourse  between  citizens  of  belligerent  countries  is  thus 
prohibited  in  times  of  war,  it  should  not  be  tolerated  between  resident 
aliens,  as  it  tends  to  aid  and  comfort  an  enemy,  is  contrary  to  the  weight 
of  judicial  authority.  In  Kershaw  v.  Kilsey,  100  Mass.  564,  573,  97 
Am.  J>ec.  124,  1  Am,  Rep.  142,  cited  with  approval  in  Briggs  v.  United 
States,  supra,  the  court  said : 

'"The  trading  or  transmission  of  property  or  money  which  Is  prohibited  by 
international  law  is  from  or  to  one  of  the  countries  at  war.  An  alien  enemy 
residing  in  this  country  may  contract  and  sue  like  a  citizen.  ♦  •  ♦  When 
a  creditor,  although  a  subject  of  the  enemy,  remains  in  the  country  of  the 
debtor,  or  has  a  known  agent  there  authorized  to  receive  the  amount  of  the 
debt,  throughout  the  war,  payment  there  to  such  creditor  or  his  agent  can  in 
no  respect  be  construed  into  a  yiolation  of  the  duties  imposed  by  a  state  of  war 
upon  the  debtor;  it  is  not  made  to  an  enemy,  in  contemplation  of  interna- 
tional  or  municipal  law,  and  it  is  no  objection  that  the  agent  may  possibly  re- 
mit the  money  to  his  principal  in  the  enemy's  country;  if  he  should  do  so, 
the  offense  v^ould  be  imputable  to  him,  and  not  to  the  person  paying  him  the 
money:*    (Italics  niine.) 

I  conclude,  therefore,  that  the  judgment  appealed  from  should  be 
reversed,  with  costs,  and  judgment  absolute  granted  for  plaintiflf  in  ac- 
cordance with  the  prayer  of  the  complaint,  with  costs.   AU  concur. 


(188  App.  Div.  231) 

ERNST  ZOBBIi  00.  r.  CANALS  et  al. 

(Supreme  (>ourt.  Appellate  Division,  First  Department.    May  29,  1919.) 

1.  Appeal  and  Erbob  <&=>!  175(2) — DxsPosrrioN — ^Bbvebsait— New  Trial. 

Where  there  was  no  motion  for  a  directed  verdict,  the  Appellate  Divi- 
sion, in  reversing  Judgment,  cannot  render  Judgment  for  appellant,  but 
can  only  grant  new  trial. 

2.  Evidence  ^=»167 — ^Best  Evidence — Contents  of  Test  Slips. 

Bvldenee  as  to  contents  of  test  slips  claimed  to  show  analysis  by  chemist 
was  incompetent  to  show  percentage  of  Indigotine  in  indigo,  without  pro- 
duction of  test  slips  or  the  chemist  who  made  the  analysif;. 

3.  Trial  ^=»133(5) — Conduct  or  Oouns«l— Nation auty  of  Witness. 

Where  issue  of  fact  presented  question  of  veracity  between  plaintifTs 
witness,  formerly  its  sales  manager,  and  defendant,  the  cross-examination 
of  plaintiirs  witness,  so  as  to  bring  out  fact  that  he  was  a  subject  of  Ger- 
many and  bad  left  plaintiff's  service  because  place  of  employment  was 
witliln  war.  zone,  was  prejudicial  error,  in  view  of  war  with  Germany 
which  was  not  cured  by  court's  statement  to  Jury  that  such  evidence 
should  not  prejudice  them,  and  that  aliens  have  same  standing  in  court 
as  citizens. 

^=s»For  other  caNs  8«e  same  topic  Ik  RBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Ernst  Zobel  Company  against  Juan  A.  Canals  and 
others,  copartners,  etc  From  a  judgment  of  dismissal,  entered  on 
the  verdict  of  a  jury,  and  from  an  order  denying  a  new  trial,  plain- 
tiff appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Hamilton  &  Stratmann,  of  New  York  City  (William  Pinkney 
Hamilton,  Jr.,  of  New  York  City,  of  counsel),  for  appellant. 

Vogel  &  Marion,  of  New  York  City  (Samuel  Marion,  of  New  York 
City,  of  counsel),  for  respondents. 

LAUGHLIN,  J.  The  complaint  contains  two  counts.  The  first  is 
for  damages  arising  from  failure  of  the  defendants  to  accept  and  pay 
for  8,000  pounds  of  indigo  in  accordance  with  a  contract  between  the 
parties ;  the  second  is  on  contract  for  the  balance  alleged  to  be  due  and 
owing  on  the  sale  and  delivery  of  3,000  pounds  of  indigo  to  the  de- 
fendants. 

At  the  close  of  the  evidence  the  court  dismissed  the  complaint  as  to 
the  second  count  and  submitted  the  first  count  to  the  jury,  and  they 
rendered  a  verdict  in  favor  of  the  defendants.  The  evidence  shows 
that  the  latter  part  of  April,  1917,  one  Erlanger,  the  plaintiff's  sal^ 
manager,  opened  negotiations  with  the  defendants  with  a  view  to  sell- 
ing to  them  Indian  indigo,  which  the  plaintiff  was  importing.  It  ap- 
pears that  on  or  about  the  23d  of  the  month  they  had  practically  ar- 
rived at  an  agreement  for  the  sale  of  2,000  pounds,  but  the  defendants 
were  desirous  of  purchasing  more,  and  of  obtaining  a  larger  quantity 
at  a  lower  rate.  Negotiations  to  that  end  resulted  in  a  formal  letter, 
written  by  the  defendants  to  the  plaintiff,  on  April  28th,  evidently  con- 
firming a  verbal  order  which  they  had  given  to  the  plaintiff  for  the 
purchase  of  3,000  pounds  of  Indian  indigo  at  $2.85  per  pound.  On 
the  2d  of  May,  1917,  the  defendants  wrote  the  plaintiff,  evidently  con- 
firming a  verbal  order  for  8,000  pounds  at  $2.80  per  poimd,  and  the 
final  sentence  of  the  order  was  as  follows : 

"Early  May  deUvery  on  S.  S.  Vlnovla,  no  arrival  no  aale."» 

On  said  2d  day  of  May,  .1917,  the  plaintiff  wrote  the  defendants, 
referring  to  their  two  orders,  among  other  things  as  follows : 

"Referring  to  our  conversation  of  to-day,  we  beg  to  eonfirm  acceptation  of 
your  order  as  follows :  8,000  lbs.  natural  Indigo  (Indian)  at  $2.85  per  pound  in 
bond,  New  York,  ^asls  of  50  per  cent,  indigotlne.  Dr.  Brlggs*  or  Dr.  Perkins' 
test.  Terms:  Not  cash  against  shipping  documents.  Delivery:  Early  May. 
No  arrival  no  sale.  Farther  S,000  pounds  Indian  Indigo  at  $2.80  per  lb.  in 
bond  New  York.    Terms :  As  above.    Early  May  delivery,  ex  S.  S.  ViBOVla." 

It  will  be  observed  that  this  letter  does  not  expressly  refer  to  the 
defendants'  written  orders,  and  omits,  as  to  the  8,000  pounds,  the 
words  "no  arrival  no  sale."  No  significance,  however,  is  attached  to 
that,  and  doubtless  plaintiff's  letter  was  written  before  defendants' 
was  received. 


Digitized  by 


Google 


Sup.  Ct.)  AKtfe^  ZOBBL  CO.  V.  CANALS  689 

(17«  N.T.8.) 

The  steamer  Vinovia,  referred  to  in  the  contract,  did  not  arrive  in 
New  York  until  the  2Sth  of  May,  1917.  The  defendants  accepted  de- 
livery of  3,000  pounds  of  the  indigo  on  arrival  of  the  steamer,  and 
paid  therefor  at  the  rate  of  $2.85  per  pound,  but  they  refused  to  re- 
ceive the  8,000  pounds,  on  the  ground  that  it  arrived  too  late  to  con- 
stitute a  compliance  with  the  contract  for  "early  May  delivery,"  al- 
though a  like  provision  governed  the  3,000  pounds  which  they  accept- 
ed. It  appears  that  the  plaintiff  had  a  quantity  of  the  indigo  in  Eng- 
land, intending  to  ship  it  to  the  United  States,  and  expected  that  it 
would  come  on  the  steamer  Vinovia.  Owing  to  the  uncertainty,  inci- 
dent to  the  war,  with  respect  to  ships  sailing,  the  defendants  were  un- 
willing to  make  the  contract  until  it  was  known  that  the  ship  transport- 
ing the  indigo  had  left  the  foreign  port  and  was  en  route  to  New  York. 
Consequently,  when  the  plaintiff  received  cabled  information  that  the 
Vinovia,  on  which  it  was  shipping  38  chests  of  this  indigo,  had  sailed, 
the  contract  was  made,  as  already  stated,  which  embraced  only  25  or 
26  of  the  chests;  but  it  did  not  identify  any  particular  chests  of  the 
38  as  applicable  thereto. 

The  trial  court  ruled,  and  instructed  the  jury  as  a  matter  of  law, 
that  the  delivery  was  not  tendered  in  time,  but  left  it  to  them  to 
find  whether,  on  conflicting  evidence,  there  was  a  waiver  with  re- 
spect to  the  time  of  delivery.  The  plaintiff,  neither  by  a  motion  for  a 
direction  of  a  verdict  nor  by  a  request  to  charge,  raised  the  point  as 
to  whether,  in  the  circumstances,  the  contract  should  be  construed  as  • 
obligating  the  defendants  to  accept  delivery  on  the  arrival  of  the  steam- 
er Vinovia. 

[1]  The  appellant  now  contends  that,  as  a  matter  of  law,  the  ten- 
der of  delivery  was  timely  made,  and  its  counsel  relies  on  Havemeyer 
v.  Cunningham,  35  Barb.  515,  and  22  How.  Prac.  87,  and  Hawes  v. 
Lawrence,  5  N.  Y.  Super.  Ct.  193,  affirmed  4  N.  Y.  345,  in  support  of 
that  contention.  Neither  case  is  a  precedent  on  the  facts  now.  before 
us,  for  here,  with  full  knowledge  that  the  goods  were  on  a  particular 
steamer,  the  plaintiff  contracted  for  an  early  May  delivery,  and,  there 
being  no  sale  of  particular,  designated  goods,  but  merely  an  executory 
contract  to  purchase  goods  en  route,  there  is  room  for  argument  that 
the  agreement  was  conditional  on  their  arrival  in  time  for  an  early  May 
delivery.  That  question  of  law,  however,  is  not  presented  for  decision 
and  has  not  been  exhaustively  briefed,  and  therefore  we  express  no 
opinion  thereon,  for  if  we  deemed  plaintiff's  present  contention,  which 
was  not  made  on  the  trial,  sound,  we  could  not  dispose  of  the  case  on 
that  theory,  and  could  only  grant  a  new  trial,  inasmuch  as  no  motion 
for  a  direction  of  a  verdict  was  made.  The  plaintiff  does  not  complain 
that  the  verdict  was  against  the  weight  of  the  evidence  on  the  issue 
of  fact  submitted  to  the  jury. 

[2]  One  contention  made  by  the  appellant  relates  only  to  the  sec- 
ond cause  of  action,  which  was  dismissed.  Under  the  second  count 
the  plaintiff  claimed  the  right  to  recover  more  than  the  amount,  at  the 
rate  of  $2.85  per  pound,  which  had  been  paid  for  the  indigo  delivered 
and  which  was  accepted  by  the  defendants.  This  claim  was  made  on 
the  theory  that  the  indigo  contained  a  higher  per  cent,  of  indigotine 
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on  the  basis  of  50  per  cent.,  on  which  the  contract  was  made.  On 
that  point,  instead  of  calling  the  chemist  who  made  the  test  of  the 
indigo,  it  offered  to  show  the  contents  of  the  test  slips,  which  it  claim- 
ed showed  the  analysis  made  by  the  chemist,  without  producing  the 
chemist,  or  even  the  test  slips.  Manifestly  such  evidence  was  incom- 
petent. The  trial  court  was  therefore  right  in  ruling  that  the  plain- 
tiff was  not  entitled  to  recover  on  the  second  count. 

[3]  The  other  contentions  made  by  the  appellant  are  that  the  tender 
of  delivery  was  timely  made,  that  the  sale  was  absolute,  and  not  con- 
ditional on  the  arrival  of  the  vessel  in  the  early  part  of  May,  and  that 
a  motion  made  by  it  to  withdraw  a  juror  should  have  been  granted. 
The  trial  took  place  on  the  4th  day  of  December,  1918.  The  issue 
of  fact  submitted  to  the  jury  and  decided  adversely  to  the  plaintiff 
presented  a  question  of  veracity  between  the  plaintifirs  sales  manager, 
Erlanger,  and  the  defendant  Davalos.  The  appellant  claims  that  Er- 
langer,  at  the  time  of  the  trial  and  of  these  transactions,  was  an  enemy 
alien,  being  a  German  subject,  and  that  the  jury  deemed  him  unworthy 
of  credence  on  that  ground,  and  that  this  was  improperly  brought  to 
the  attention  of  the  jury  by  the  attorney  for  the  defendants.  It  ap- 
peared that  Erlanger  was  not  in  the  employ  of  the  plaintiff  at  the  time 
of  the  trial.  The  attorney  for  the  defendants,  on  cross-examination, 
asked  Erlanger  what  the  occasion  was  for  his  leaving  the  employ  of 
the  plaintiff,  and  he  answered  that  the  company  wanted  him  to  go  to 
Chicago  and  take  charge  of  their  business  there,  and  that  he  did  not 
want  to  go.  He  was  then  asked  if  he  was  a  citizen.  Thi3  was  object- 
ed to  by  counsel  for  the  plaintiff  as  improper,  and  he  announced,  in 
effect,  that  if  there  was  any  further  attempt  in  that  direction  he 
would  move  to  withdraw  a  juror.  Later  on  during  the  cross-examina- 
tion Erlanger  was  asked  where  the  plaintiff's  place  of  business  was, 
and  he  answered  that  it  was  at  Second  avenue  and  Tenth  street  in 
the  city  of  Brooklyn.  He  was  then  asked  the  following:  "It  is  with- 
in a  half  mile  of  the  water  front,  isn't  it?" — and  he  answered  that 
he  did  not  know.  Then  he  was  asked:  "Is  it  within  the  prohibited 
war  zone  ?"  To  this,  also,  he  answered  that  he  did  not  know.  After 
the  witness  had  answered,  counsel  for  the  plaintiff  inquired  of  the 
court  whether  that  was  proper  cross-examination,  and  the  court  re- 
plied that  the  witness  had  answered.  After  the  court  in  the  charge 
had  drawn  attention  to  the  issue  of  fact  on  which  the  case  depended, 
and  to  the  fact  that  it  was  a  question  of  veracity  between  Erlanger 
and  the  defendant  Davalos,  counsel  for  the  plaintiff,  made  a  motion 
as  follows: 

"I  also  desire,  for  the  purposes  of  the  rooord,  by  reason  of  the  Injection  of 
the  citizenship  of  the  witness  Elrlanger  and  the  question  of  whether  Zobel's 
office  was  within  the  prohibited  war  zone — I  think  that  those  questions  had 
a  tendency  to  prejudice  the  Jury,  and  I  move  to  withdraw  a  Juror  because  of 
those  questions." 

The  motion  was  denied,  and  he  excepted.  The  court  thereupon  in- 
structed the  jury  that  the  evidence  with  reference  to  which  the  mo- 
tion had  been  made  should  not  prejudice  them  against  Erlanger  or  the 
plaintiff,  and  that  people  who  are  not  citizens  have  the  same  rights 
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and  standing  in  our  courts  as  those  who  are.  There  can  be  no  doubt 
but  that  the  attorney  for  the  defendants  deliberately  attempted  to  in- 
fluence the  jury  to  the  prejudice  of  the  plaintiff  by  bringing  out  the 
evidence  indicating  that  Erlanger,  who  was  not  a  citizen,  was  obliged 
to  leave  the  plaintiff's  employ  because  its  place  of  business  was  within 
the  war  zone,  and  that,  therefore,  presumably  he  was  an  enemy  alien. 
There  was  nothing  in  the  remarks  of  court  or  counsel  tending  to  with- 
draw that  impression,  but,  on  the  contrary,  such  remarks  as  were 
made  had  the  tendency  to  emphasize  it. 

In  view  of  the  pendency  of  war  between  our  country  and  Germany, 
and  of  the  issues  involved  in  the  war,  and  of  the  brutal  manner  in 
which  it  was  waged  by  Germany,  this  evidence  was  calculated  to  give 
the  defendants  an  unfair  advantage  on  the  determination  of  the  sole 
issue  of  fact  submitted  to  the  jury.  If  Erlanger's  testimony  was  re- 
liable, the  defendants  waived  any  objection  they  had  with  respect  to 
the  tender  of  delivery  of  the  goods  within  the  time  limited  therefor  in 
the  contract.  It  cannot  be  said  that  the  error  was  cured  by  the  in- 
structions of  the  learned  trial  court.  This  is  the  first  case  that  has 
come  before  us  where  an  attorney  has  overstepped  the  bounds  and 
endeavored  to  obtain  a  verdict  for  his  client,  not  on  the  merits,  but 
on  prejudice  arising  out  of  the  war.  It  may  be  unfortunate  for  the 
client,  but  above  aU  we  must  enforce  impartiality  in  the  administra- 
tion of  justice. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted  with  costs  to  the  appellant  to  abide  the  event  Order 
filed.    All  concur. 


(107  Misc.  Rep,  363) 

KIMBALL  et  t^l.  v.  OASH,  City  MarahaL 

(Supreme  Ck>urt,  Appellate  Term,  First  Department.    May  20,  1919.) 

1.  Fbaudulbnt  Conveyances  ^=^267 — F%avd  as  Dbvknsb. 

In  an  action  in  conversion  against  a  marshal,  who  levied  under  an  ex- 
ecution on  an  automobile  bought  by  plalntiils  from  Judgment  debtor,  it 
may  be  set  up  as  a  defense  that  transfer  to  plaintiifs  was  fraudulent  as 
to  creditors. 

2.  Corporations  ^3»8d,  642(3)— Transfer  of  Assets  to  Stookholdess  and 

Officers. 

Stock  Orporatlon  Law,  |  66,  providing  that  no  corporation  shall  trans- 
fer any  of  Its  property  to  any  of  Its  officers,  directors,  or  stockholders  for 
the  payment  of  any  debt,  has  no  application  to  a  transfer,  where  all  credi- 
tors at  the  time  were  provided  for  and  paid. 

a.  Fraudulent  Conveyances  ^=9208 — Bulk  Sales  Law. 

Personal  Property  Law,  §  44,  r^atlng  to  sales  in  bulk,  has  no  relevancy 
to  a  transfer  of  property,  where  all  the  debts  of  the  transferring  party 
existing  at  the  time  of  the  transfer  were  provided  for  and  paid. 

4.  Fraudulent  Conveyances  ^=»132(1) — Property  Remaining  in  Hands  or 
Seller — Presumptions. 

The  result  of  a  repeal  of  Personal  Property  Law,  {  36,  and  the  substl- 
totion  of  sections  106  and  107,  has  been  to  make  applicable  to  sales  or 
transfers  without  change  of  possession  the  rule  of  law  as  It  existed 
prior  to  the  enactment  of  section  36,  making  suth  transfers  presumptively 
void  as  against  subsequent  creditors;    but  such  presumption  is  not  con- 
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elusive,  and  is  rebuttable  by  evideno^  that  the  tranaf^  was  for  valae 
and  in  good  faith,  and  not  with  intent  to  delay  or  defraud  creditors. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict.  . 

Action  by  Charles  E.  Kimball  and  others  against  Jacob  Cash,  as 
City  Marshal,  etc.  Judgment  for  defendant,  and  plaintiffs  appeaL 
Reversed,  and  new  trial  ordered. 

Argued  March  term,  1919,  before  GUY,  BiJUR,  and  PENDLE- 
TON, JJ. 

Edwin  T.  Taliaferro,  of  New  York  City,  for  appdlants. 
Max  E.  Levine,  of  New  York  City,  for  respondent 

PENDLETON,  J.  The  action  is  for  damages  for  conversion 
against  a  city  marshal,  who  levied  under  an  execution  on  an  auto- 
mobile. Plaintiffs  claim  title  to  tlie  automobile  under  a  purchase 
from  the  judgment  debtor.  It  appeared  that  on  August  29,  1917, 
the  judgment  debtor,  a  corporation,  executed  to  plaintiffs,  three  of  its 
directors,  a  bill  of  sale  of  "the  route  now  conducted  by  the  party  of 
the  first  part  in  Greater  New  York,  together  with  two  Ford  automo- 
biles used  in  connection  therewith,  and  also  a  list  of  customers  in 
Greater  New  York  and  the  office  furniture  used  in  connection  with 
said  route,"  in  consideration  of  their  agreeing  to  pay  certain  debts  of 
the  company,  amounting  to  about  $7CX).  It  further  appeared  that  this 
transfer  was  part  of  an  arrangement  whereby  the  three  directors  sur- 
rendered all  their  stock  and  severed  their  connection  with  the  cor- 
poration, and  that  all  the  then  existing  debts  of  the  corporation  were 
thereby  paid.  Several  months  thereafter  the  indebtedness  was  in- 
curred upon  which  the  judgment  was  recovered,  and  the  levy  and  sale 
under  the  execution  thereon  is  the  conversion  complained  of. 

[1,2]  Defendant  contends  that,  as  against  the  judgment  creditor, 
the  transfer  of  the  automobile  in  question  was  fraudulent  and  void, 
ind  plaintiffs  acquired  no  title  thereto.  That  creditors  who  have  ac- 
'luired  a  specific  lien  by  judgment  and  execution  may  set  up  as  a 
defense  to  an  action  such  as  this  that  the  tran3fer  to  plaintiffs  was 
fraudulent  as  to  creditors  is  well  settled.  Hall  v.  Tuttle,  8  Wend. 
376.  There  is  no  evidence  of  intentional  actual  fraud  and  design  to 
cheat  creditors  or  any  one.  The  transaction  appears  to  have  been  en- 
tirely proper  and  legitimate.  Payment  of  all  then  existing  creditors 
of  the  seller  was  provided  for,  and  they  were  paid,  and  the  transaction 
is  clearly  good  and  valid  as  between  the  parties.  If  there  is  any  vice 
in  the  transfer  or  bill  of  sale,  it  must  be  found  in  some  statutory  pro- 
vision or  rule  of  law. 

Defendant  relies  on  several  provisions  of  statute.  Section  66  of 
the  Stock  Corporation  Law  (Consol.  Laws,  c.  59)  provides : 

"No  corporation  which  shall  have  refused  to  pay  any  of  Its  notes  or  other  ob- 
ligations, when  due,  In  lawful  money  of  the  United  States,  nor  any  of  its  offi- 
cers or  directors,  shall  transfer  any  of  Its  property  to  any  of  Its  officers,  di- 
rectors or  stocliholders,  directly  or  indirectly,  for  the  payment  of  any  debt,  or 
upon  any  other  cQaBlderation  than  the  full  value  of  the  property  paid  in  cash." 
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[3, 4]  There  was  no  evidence  the  corporation  had  refused  to  pay 
any  of  its  obligations,  and  this  provision  has  therefore  no  applkation. 
Section  44  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41), 
relating  to  sales  in  bulk,  so  called,  even  if  otiierwise  applicable,  has 
no  relevancy  here,  as  all  the  debts  of  the  company  existing  at  the  time 
of  the  transfer  have  been  paid,  anji.  the  indebtedness  to  the  judgment 
creditor  arose  subsequently  thereto,  and  such  creditors  are  not  within 
the  protection  of  that  statute.  Apex  v.  Litke,  173  App.  Div.  323,  159 
N.  v.  Supp.  707*  Defendant  cites  section  36  of  the  Personal  Prop- 
erty Law,  which  reads  as  follows : 

"Sales  and  Charffea  Other  Than  Ohattet  Mortgages  WWuHa  DeiU^erif  and 
Change  of  PossesHon, — Every  sale  of  goods  and  chattels  in  the  possession  or 
under  the  control  of  the  vendor,  and  every  assignment  of  goods  and  chattels 
by  way  of  security  or  on  any  condition,  but  not  constituting  a  mortgage  nor  in- 
tended to  operate  as  a  mortgage,  unless  accompanied  by  an  Immediate  delivery 
followed  by  actual  and  continued  change  of  possession,  to  presumed  to  be 
fraudulent  and  void  as  against  all  persons  who  are  creditors  of  the  vendor  or 
person  making  the  sole  or  assignment,  ineludJng  all  persons  who  are  his  credi- 
tors at  any  time  while  such  goods  or  chattels  remain  in  his  iK)ssession  or  un- 
der his  control  or  subsequent  purchasers  of  such  goods  and  chattels  in  good 
faith;  and  is  conclusive  evidence  of  such  fraud,  unless  it  appear,  on  the 
part  of  the  person  dnlming,  under  the  sale  or  assisniment,  that  it  was  made  in 
good  faith,  and  without  Intent  to  defraud  such  creditors  or  purchasers.  But 
this  section  does  not  apply  to  a  contract  of  bottomry  or  respondentia,  or'  to 
an  assignment  of  a  vessel  or  goods  at  sea  or  in  a  foreign  port*' 

This  section  has,  however,  been  repealed  by  chapter  571  of  the 
Laws  of  1911,  and  sections  106  and  107  of  the  Personal  Property 
Law,  added  by  that  chapter  of  the  Laws  of  1911,  have  taken  its  place. 
These  sections  are  as  folio  wis: 

Section  108:  "Sale  by  Seller  in  Possession  of  Goods  Already  Sold, — Where  a 
person  having  sold  goods  continues  in  possession  of  the  goods,  or  of  negotiable 
documents  of  title  to  the  goods,  the  delivery  or  transfer  by  that  person,  or  by 
an  agent  acting  for  Mm,  of  the  goods  or  documents  of  title  under  any  sale, 
pledge^  or  other  disposition  thereof,  to  any  person  receiving  and  paying  value 
for  the  same  in  good  faith  and  without  notice  of  the  previous  sale,  shall  have 
the  same  effect  as  if  the  person  making  the  delivery  or  transfer  were  expressly 
authorized  by  the  owner  of  the  goods  to  make  the  same.** 

Section  107:  "Creditors'  Rights  Agaimt  Sold  Goods  ^  Seller's  Possession,-^ 
Where  a  person  having  sold  goods  continues  in  possession  of  the  goods,  or  of 
negotiable  documents  of  title  to  the  goods  and  such  retention  of  possession  is 
fraudulent  in  fact  or  is  deemed  fraudulent  under  any  rule  of  law,  a  creditor 
or  creditors  of  the  seller  may  treat  the  sale  as  void." 

It  is  quite  apparent  that  for  the  specific  presumption  arising  out  of 
the  absence  of  immediate  delivery,  followed  by  actual  and  continued 
change  of  possession,  provided  by  section  36,  there  has  been  substituted 
a  provision  that  such  presumption  shall  arise  Only  where  the  retention 
of  possession  by  the  seller  "is  deemed  fraudulent  under  any  rule  of 
law,"  and  that  the  provision  in  section  36  specifically  including  among 
creditors  "all  persons  who  are  his  creditors  at  any  time  while  such 
goods  or  chattels  remain  in  his  possession  or  under  his  control"  has 
been  omitted  from  the  above  sections  106  and  107.  The  result  of  the 
repeal  of  section  36,  and  the  substitution  of  sections  106  and  107  in 
its  place,  has  been  to  make  applicable  to  sales  or  transfers  without 
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change  of  possession  the  nile  of  law  as  it  existed  in  this  state  prior 
to  the  enactment  of  section  36,  above  quoted.  Notes  of  Commissioners 
American  Uniform  Commercial  Acts,  page  88. 

This  section  was  first  introduced  into  the  statutory  law  in  1828- 
29,  and  has  remained  there  in  substantially  the  same  form  uatil  1911, 
when  the  change  above  mentioned  was  made.  The  express  provision 
of  section  36  that  creditors  include  such  as  became  creditors  at  any 
time  while  possession  was  retained  by  the  seller  was  omitted  from 
section  107  as  above  pointed  out.  Whether  such  omission  was  in- 
tended to  change  the  existing  law  may  perhaps  be  open  to  discussion. 
It  seems  much  more  probable,  however,  that  the  words  in  the  present 
statute,  "creditor  or  creditors,"  are  broad  enough  to  include  subse- 
quent as  well  as  existing  creditors,  and  the  Legislature  would  scarcely 
have  intentionally  made  so  important  a  change  in  a  statute  which  has 
been  in  existence  for  almost  100  years  without  a  special  provision  to 
that  effect. 

As  to  the  presumption  arising  from  the  absence  of  a  change  of  pos- 
session, the  statutory  provision  in  section  36  was  substantially  de- 
claratory of  the  common-law  rule  as  it  existed  before  the  enactment  of 
the  statute.  Hall  v.  Tuttle,  8  Wend.  375;  Griswold  v.  Sheldon.  4 
N.  Y.  592.  It  was  then  well  settled  that,  where  a  sale  or  transfer 
was  not  followed  by  a  change  of  possession,  it  was  presumptively 
void  as  against  creditors.  This  presumption  was  not  conclusive,  how- 
ever, but  was  rebuttable  by  evidence  that  it  was  for  value  and  in  good 
faith,  and  not  with  intent  to  hinder,  delay,  or  defraud  creditors.  Hall 
V.  Tuttle,  8  Wend.  376. 

Although  plaintiffs  testified  to  a  formal  delivery  of  the  car  at  the 
time  of  the  transfer,  there  was  some  evidence  that  before  the  sale  it 
was  kept  at  a  certain  garage  in  the  name  of  the  seller,  that  the  seller's 
name  appeared  on  the  car,  that  bills  for  storage  and  gasoline  were 
made  out  in  its  name,  and  that  all  these  conditions  obtained  after  the 
sale.  Assuming  that  there  was  evidence  sufficient  to  support  a  finding 
that  there  was  not  an  actual  and  continued  change  of  possession,  the 
uncontradicted  evidence  shows  that  the  sale  was  for  value.  The  pur- 
pose and  object  of  the  arrangement  appear  to  have  been  entirely  le- 
gitimate and  proper,  and  as  payment  of  all  debts  was  provided  for, 
and  it  was  not  contemplated  to  incur  others,  as  the  company  apparent- 
ly was  to  cease  doing  business,  at  least  in  New  York,  there  could  have 
been  no  intent  to  hinder,  delay,  or  defraud  creditors,  either  existing 
or  future,  and  any  presumption  of  fraud  was  thereby  rebutted.  The 
transfer  to  plaintiffs  was  concededly  valid  as  between  the  parties,  and« 
not  being  in  fraud  of  creditors,  plaintiffs  were  entitled  to  recover. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 
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HIJISH  V.  BLAIR  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    May  29,  1919.) 

1.  COMPROHISB   AND    SETTLEMENT   ^=>19(1) — CANCELLATION — FrAUD, 

Where  a  composition  agreement  w^as  entered  into,  and  defendants  ex- 
ecuted a  confession  of  judgment  and  delivered  it  to  plaintiff,  but  judgment 
cqpld  not  be  entered  thereon  because  It  was  not  verifledt  and  later  de- 
fendant delivered  a  properly  executed  confession  of  judgment  only  on  condi- 
tion that  plaintiff  agree  not  to  issue  a  body  execution  or  take  any  other 
action  by  reason  of  the  confession  of  judgment,  plaintiff  was  not  en- 
titled to  a  cancellation  of  bis  agreement  not  to  Issue  a  body  execution,  on 
the  ground  of  fraud  of  defendant  in  stating  that  he  had  a  certain  Interest 
in  property  which  he  assigned  to  plaintiff  as  a  consideration,  and  at  the 
same  time  claim  any  rights  under  the  second  confession  of  judgment; 
the  second  confession  being  distinct  from  the  first  agreement,  being  part 
of  the  consideration  for  the  agreement  not  to  issue  body  execution. 

2.  COMPBOinSB  ANU  SETTLEMENT  C=>19(1) — CANCELLATION — ^ESTOPPEL — RETEN- 

TION OF  Consideration. 

Where  plaintiff  and  defendant  entered  into  a  cmnposltiooa  agreement, 
wherein  defendant  delivered  to  plaintiff  a  confession  of  :^udgment,  which 
was  ineffective  for  the  reason  that  it  was  not  verified,  and  defendant 
thereafter  surrendered  a  properly  executed  confession  of  judgment  and 
an  assignment  of  certain  interests  only  on  condition  that  plaintiff  agree 
not  to  issue  a  body  execution,  plaintiff  was  not  estopped  to  bring  an  action 
to  csancel  his  agreement  not  to  issue  a  body  execution,  on  the  ground  of 
fraud  in  obtaining  it,  by  reason  of  fact  that  he  retained  the  confession  of 
judgment,  where  he  had  disclosed  on  motion  to  vacate  a  Judgment  entered 
that  he  was  not  holding  the  second  confession  of  judgment  by  reason  of 
the  second  agreement^  bvt  was  holding*  it  as  a  part  of  the  original  agree*' 
ment 

Appeal  from  Trial  Term,  New  York  County.^ 

Action  by  Adolph  Hirsh  ags^inst  Walter  Blair  and  David  H.  Blair. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.  Modified 
and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Philip  C.  Samuels,  of  New  York  City,  for  appellants. 
Trowbridge  &  Fox,  of  New  York  City  (Mason  Trowbridge,  of  New 
York  City,  of  counsel),  for  respondent. 

DOWLING,  J.  Plaintiff  had  been  for  some  years  a  customer  of 
defendants,  who  were  partners  in  bttsiness  as  stockbrokers.  His  wife 
also  had  an  account  with  defendants,  which  account  was  ihanaged  by 
plaintiff.  The  defendants  originally  had  been  engaged  in  business  as 
loan  brokers.  On  April  3,  1912,  defendants  obtained  from  plaintiff  a 
payment  of  $10,0QD  on  said  account  (which  was  an  active  one)  by 
Certain  false  and  fraudulent  representations.  Upon  discovery  ot  the 
fraud,  and  in  May,  1912,  plaintiff  began  an  action  in  the  Supreme 
Court,  New  York  county,  against  these  defendants  as  partners  for 
an  accounting,  alleging  that  they  were  indebted  to  him  in  the  sum  of 
upwards  of  $11,000.  In  his  complaint  in  that  action,  plaintiff  charged 
the  defendants  with  frauds  on  other  customers,  as  well  as  himself; 
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accused  ^hem  of  charging  and  retaining  an  unlawful  rate  of  interest, 
of  failing  to  carry  out  instructions,  of  reporting  fictitious  transactions, 
of  failing  to  properly  credit  payments  made,  of  appropriating  the  same 
to  their  own  use,  and  of  furnishing  incorrect  and  untrue  statements  of 
their  dealings  with  their  customers.  Plaintiff,  while  this  action  was 
pending,  made  complaint  against  defendants  to  the  Consolidated  Ex- 
change, of  which  they  were  members,  and,  at  the  suggestion  of  its 
president,  defendants  procured  the  American  Surety  Company  to  fur- 
nish an  undertaking  that  it  would  pay  any  judgment  which  plaintiff 
might  obtain  against  defendant  in  the  accounting  action  to  the  ex- 
tent of  $2,775.  On  September  30,  1912,  a  petition  in  bankruptcy  waB 
filed  against  the  defendants  in  the  Southern  district  of  New  York,  and 
on  November  2,  1912,  they  were  adjudged  bankrupts. 

An  interlocutory  judgment  was  rendered  in  favor  of  plaintiff  in 
the  accounting  action,  a  referee  was  appointed  to  take  the  account, 
and  an  application  was  made  to  the  referee  to  fix  a  date  for  a  hearing 
therein.  At  this  time  defendants  were  endeavoring  to  effect  a  com- 
position with  their  creditors.  Negotiations  were  entered  into  for  the 
settlement  of  plaintiff's  claim,  and  finally  an  agreement  was  entered 
into,  and  reduced  to  writing,  which  was  executed  March  17,  1913. 
The  parties  thereto  were  plaintiff,  the  defendants,  Alfred  B.  Mason, 
and  Macdonnell  Mason.  The  agreement  recited  that  these  defend- 
ants were  then  indebted  to  plaintiff  in  the  sum  of  $10,500 ;  that  they 
had  been  adjudged  bankrupts,  and  had  offered  a  composition  to  their 
•creditors,  which  was  about  to  be  moved  for  confirmation ;  that  the  debt 
to  plaintiff  was  one  that  would  not  be  affected  by  defendants'  discharge 
in  bankruptcy ;  that  defendants  were  without  means,  but  were  experi- 
enced loan  brokers  and  stockbrokers ;  and  that  they  desired  to  employ 
themselves  in  business  for  the  benefit  of 'plaintiff  until  his  indebtedness 
was  satisfied,  and  to  apply  the  profits  of  the  business  to  the  satisfac- 
tion of  plaintiff's  debt ;  that  plaintiff  was  willing  so  to  accept  payment 
in  that  way,  but  desired  the  business  to  be  conducted  by  Alfred  B. 
Mason  as  his  representative,  and  Mason  was  willing  so  to  act,  and  to 
accept  a  nominal  share  of  the  profits  for  his  services,  until  plaintiff's 
debt  was  paid,  when  the  business  was  to  be  conducted  thereafter  for 
the  benefit  of  defendants  and  Mason's  son,  Macdonnell  Mason.  The 
parties  therefore  agreed  that  Alfred  B.  Mason  should  open  the  busi- 
ness four  days  after  the  composition  agreement  had  been,  either  con- 
firmed or  rejected,  the  defendants  were  to  be  employed  therein  at 
weekly  salaries  of  $50  each  till  the  debt  had  been  paid,  and  thereafter 
each  was  to  receive  one-third  of  the  profits.  Mason  was  to  furnish 
the  services  of  his  son  without  charge  till  the  debt  was  paid,  and  was 
to  receive  himself  during  said  period  $25  weekly,  ^nd  thereafter  one- 
third  of  the  profits.  All  the  receipts  of  the  business  were  to  be  paid 
over  to  plaintiff  till  his  debt  was  paid,  while  plaintiff  agreed  to  repay 
to  Mason  out  of  the  receipts  all  the  expenses  of  the  business,  including 
salaries.  The  defendants  were  to  give  all  their  time  and  effort  to  the 
business.  As  soon  as  his  debt  was  paid,  all  the  plaintiff's  interest  in 
the  business  was  to  cease.  After  other  clauses  fixing  the  rights  of  the 
parties,  the  defendants  agreed  to  cause  to  be  delivered  to  plaintiff  26 
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shares  of  a  ivater  o6mi5an^  and  cjertain  furniture  aS  security  for  the 
indebtedness  due  him,  with  the  right  to  sell  same  whenever  the  aver- 
age monthly  payments  to  him  fell  below  $100.  It  was  finally  provided: 
"Adolph  Hlrsh  ireserves  the  right  to  reduce  the  said  indebtedness  to  Judg- 
ment at  any  time,  or  so  much  of  it  as  remains  unpaid;  but  so  long  as  the 
conditions  of  this  contract  are  carried  out,  and  so  long  as  the  payments  made 
to  him  thereunder  out  of  the  profits  of  the  said  business  shall  average  one 
hundred  dollars  ($100)  per  month,  beginning  with  the  month  of  May,  1913,  as 
hereinbefore  provided,  he  will  not  apply  for  any  body  execution  upon  such 
judgment,  or  for  any  order  in  supplementary  proceedings  thereon." 

As  part  of  the  agreement  between  plaintiff  and  defendants,  defend- 
ants offered  to  give  him  judgment  notes  for  the  amount  due,  $10,500. 
Plaintiff's  attorneys  refused  to  accept  them,  fearing  they  might  be  bar- 
red by  a  discharge  in  bankruptcy,  and  insisted  on  a  confession  of 
judgment  After  further  parleys,  defendants  finally  agreed  to  give 
the  confession  of  judgment  demanded,  and  to  permit  the  surety  com- 
pany to  pay  over  to  plaintiff  the  amount  of  its  bond,  $2,775.;  the  com- 
pany becoming  subrogated  to  that  extent  to  the  judgment.  Plaintiff 
agreed  to  accept  the  confession  of  judgment,  and  to  compromise  his 
claim  at  the  amount  fixed,  $10,500,  to  abandon  the  hearings  before  the 
referee,  and  to  seek  no  judgment  in  the  accounting  action  other,  than 
that  to  be  entered  on  the  confession.  He  also  agreed  to  subrogate  the 
surety  company  to  that  judgment  to  the  extent  of  the  amount  paid  by 
it  on  its  bond.  Accordingly,  on  March  27,  1913,  defendants  confessr 
ed  judgment  in  favor  of  plaintiff  in  the  sum  of  $10,500,  the  instru- 
ment setting  forth: 

•This  confession  of  Judgment  is  for  a  debt  Justly  due  to  the  plaintiff  on 
February  24,  1913,  arising  upon  the  following  facts:  On  AprU  3,  1912,  the 
defendants  obtained  from  the  plaintiff,  by  false  representations,  the  sum  of 
$10,000,  over  against  which  said  sum  the  defendants  claim  an  offset  of  $12.54, 
being  a  balance  due  on  said  April  3,  1913,  from  the  plaintiff  to  the  defend- 
ants, on  an  qpen  account  Tho  net  indebtedness  of  the  def  endauts  to  the  plain- 
tiffs by  reason  of  the  premisecs  with  interest  to  February  24,  1913,  as  agreed 
upon,  amounts  to  $10,500." 

The  confession,  however,  was  not  executed  in  due  form,  as  it  pur- 
ported only  to  be  acknowledged  (under  date  of  February  18th)  and  was 
not  verified.  The  defect  does  not  seem  to  have  been  noticed  at  the 
time,  and  plaintiff's  attorney,  who  had  charge  of  the  interests,  was 
away  for  some  months.  Although  the  confession  of  judgment  was  de- 
fective in  form,  because  it  was  not  verified,  the  surety  company  paid 
plaintiff  the  sum  of  $2,775  (the  full  amount  of  its  obligation)  on  April 
3,  1913,  and  it  seems  clear  that  one  of  the  reasons  why  plaintiff  insisted 
on  a  confession  of  judgment  (instead  of  accepting  judgment  notes) 
was  that  he  might  receive  that  sum  from  the  surety  company,  which  ♦ 
was  bound  to  pay  only  in  the  event  of  a  judgrnent  being  had  and  that 
defendants  executed  and  delivered  the  confession  of  judgment,  know- 
ing it  would  be  used  to  obtain  that  sum  from  the  conipanv. 

Upon  the  return  of  plaintiff's  attorney  in  June,  1913,  he  discovered 
that  the  confession  of  judgment  was  defective  in  form,  and  demanded 
a  proper  one,  which  he  testifies  he  was  promised  by  defendants'  at- 
torney.   At  this  time  a  new  or  so-called  "second  working  agreement'' 
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was  drawn  up  relating  to  the  conduct  of  the  business,  which  had  not 
proved  successful.  This  was  executed  by  plaintiff  and  Alfred  B.  Ma- 
son in  the  same  month,  and,  among  other  things,  recited  the  withdrawal 
of  Macdonnell  Mason  from  the  business,  by  consent,  as  well  as  the  fact 
that  plaintiff  had  advanced  over  $1,000  more  to  pay  the  expenses  of 
the  concern,  which  had  been  conducted  at  a  loss.  The  defendants  had 
not  executed  this  agreement  up  to  August,  1913.  On  August  9,  1913, 
defendants  tendered  to  plaintiff  a  confession  of  judgment,  duly  execut- 
ed, and  as  security  for  said  debt  a  written  assignment  from  defendants 
to  plaintiff  of  the  interest  of  defendants  in  certain  securities  which  de- 
fendants had  on  deposit  on  September  30,  1912,  with  a  certain  trust 
company  as  security  for  a  loan,  and  of  any  interest  which  defendants 
might  then  have  on  said  August  9,  1913,  in  any  securities  on  deposit 
with  a  certain  bank. 

The  last-mentioned  confession  of  judgment  conformed  in  all  re- 
spects to  the  confession  of  judgment  agreed  upon  on  March  27,  1913, 
except  that  it  did  not  permit  the  entry  of  judgment  thereon  until  on 
or  after  April  3,  1913,  whereas  under  the  terms  of  the  agreement  of 
March  27,  1913,  plaintiff  was  to  receive  a  confession  of  judgment  upon 
which  judgment  might  be  entered  at  any  time,  and  it  further  provided 
that  the  sum  of  $10,500  covered  interest  on  the  debt  for  which  it  was 
given  up  to  April  3,  1913,  whereas  under  the  terms  of  the  said  agree- 
ment that  sum  was  to  cover  interest  on  said  debt  up  to  February  24, 
1913,  only,  and  it  recited  that  judgment  was  confessed  as  of  March  27, 
1913. 

This  confession  and  assignment  were  so  tendered  upon  condition 
that  plaintiff  sign  and  deliver  to  defendants  a  certain  writing  in  the 
form  of  a  letter  to  defendants,  dated  August  9,  1913,  which  they  then 
exhibited  to  him  and  requested  him  to  sign,  which  recited  that  plain- 
tiff, in  consideration  of  the  receipt  of  said  last-mentioned  confession 
of  judgment  and  assignment,  would  not  issue  any  body  execution  or 
take  any  other  action  against  defendants,  or  either  of  them,  by  reason 
of  the  confession  of  judgment  executed  by  defendants  on  that  date. 
For  the  purpose  of  inducing  plaintiff  to  sign  said  letter,  defendants 
then  falsely  and  fraudulently  pretended  and  represented  to  plaintiff 
that  the  securities  which  they  had  on  deposit  with  the  said  trust  com- 
pany on  September  30,  1912,  as  collateral  for  a  loan,  were  still  on  de- 
posit there  as  such  security,  and  that  defendants  then  owned  an  interest 
therein,  and  that  said  interest  was  then  worth  over  $8,000,  and  that  de- 
fendants then  owned  an  interest  in  certain  other  collateral  then  on  de- 
posit with  the  above-mentioned  bank,  and  that  the  said  assignment,  in 
the  form  in  which  it  was  so  tendered  to  plaintiff,  had  been  theretofore 
drawn  and  approved  by  plaintiff's  attorney,  and  that  its  acceptance  by 
plaintiff  had  been  approved  by  the  attorney,  and  that  the  said  letter 
had  been%rawn  pursuant  to  an  understanding  and  agreement  thereto- 
fore had  between  defendants  and  plaintiff's  attorney,  and  that  the  at- 
torney had  approved  and  consented  to  the  provisions  thereof  and  its 
•  execution  by  plaintiff,  and  had  authorized  the  acceptance  by  plaintiff 
of  the  confession  of  judgment  and  assignment  upon  the  terms  and  con- 
ditions on  which  they  were  tendered. 
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Plaintiff  endeavored  to  communicate  with  his  attorney,  but  he  was 
out  of  the  city ;  so,  relying  upon  the  representations  made,  he  accept- 
ed the  second  confession  of  judgment  and  the  assignment,  and  signed 
and  delivered  the  desired  letter,  agreeing  not  to  issue  body  execution 
against  the  defendants.  The  representations  thus  made  were  all  false 
and  untrue,  to  the  tmowledge  of  defendants.  Judgment  was  not  enter- 
ed on  the  second  confession  of  judgment  until  January,  1914.  In 
April,  1914,  defendants  moved  to  set  aside  the  judgment  on  the  ground 
of  plaintiff's  agreement  that  he  would  take  no  action  upon  the  con- 
fession of  judgment,  and  plaintiff  contested  the  motion,  claiming  that 
the  agreement  set  up  by  defendants  had  been  procured  by  false  rep- 
resentations and  was  without  consideration,  and  that  he  was  entitled 
to  enter  judgment  under  the  agreement  of  March  27,  1913.  The  mo- 
tion was  denied.  Defendants  never  paid  anything  on  their  composition 
notes,  and  in  March,  1914,  after  they  had  removed  to  the  state  of  New 
Jersey,  they  filed  voluntary  petitions  in  bankruptcy  and  were  again  dis- 
charged of  all  their  obligations,  including  said  notes.  Nothing  has 
ever  been  paid  upon  the  judgment  in  question,  save  the  $2,775. receiv- 
ed from  the  surety  company. 

The  judgment  appealed  from  decreed  (1)  that  the  agreement  made  by 
plaintiff  with  defendants  on  August  9,  1913,  that  plaintiff  would  not 
issue  body  execution  or  take  any  other  action  against  defendants  by 
reason  of  the  confession  of  judgment  executed  by  defendants,  is  void, 
and  that  the  same  be  canceled  and  delivered  up  to  plaintiff ;  and  (2) 
that  the  judgment  entered  on  said  confession  of  judgment  on  Janu- 
ary 22,  1914,  is  in  full  force  and  effect. 

[1]  In  so  far  as  the  judgment  determines  the  invalidity  of  the 
agreement  in  question,  there  is  sufficient  evidence  to  sustain  the  find- 
ing of  the  court  both  as  to  the  making  of  the  false  representations  by 
defendants  to  induce  plaintiff  to  enter  into  it  and  as  to  defendants* 
knowledge  of  their  falsity.  I  am  of  opinion  that  the  entire  agreement 
of  August  9,  1913,  was  rendered  invalid  and  void  by  defendants'  fraud 
in  procuring  plaintiff's  consent  thereto.  This  leads  to  the  cancellation 
and  setting  aside  of  all  the  instruments  executed  and  delivered  as  a 
part  of  the  transaction,  including,  not  only  the  particular  agreement 
which  plaintiff  seeks  specifically  to  annul  (i.  e.,  the  letter  containing  the 
promise  not  to  issue  body  execution  against  defendants,  nor  to  take 
any  other  action  against  them  by  reason  of  the  confession  of  judg- 
ment), but  also  the  assignment  of  defendants'  interest  in  certain  securi- 
ties (which  plaintiff  tendered  to  defendants  upon  the  trial).  Nor  could 
'  plaintiff  repudiate  this  agreement  of  August  9,  1913,  and  seek  to  be 
relieved  from  any  burden  imposed  upon  him  thereunder,  and  at  the 
same  time  retain  any  advantage  gained  therefrom  at  defendants'  ex- 
pense. He  could  not  demand  back  and  destroy  his  promise  not  to  take 
any  action  on  the  judgment  based  on  the  confession,  and  still  retain 
either  the  assignment  of  securities,  or  the  second  confession  of  judg- 
ment, or  both,  unless  the  delivery  of  either  of  the  last-mentioned  in- 
struments formed  no  part  of  the  transaction  repudiated,  but  was  made 
under  a  prior,  separate,  and  distinct  agreement. 

The  judgment  appealed  from  and  the  decision  on  which  it  is  based 
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botl,  proceed  upon  the  theory  that,  because  plaintiff  had  a  right  under 
his  agreement  with  defendants  of  March  27,  1913,  to  receive  a  valid 
confession  of  judgment  from  defendants,  therefore  he  had  the  right 
to  retain  the  second  confession  (which  was  properly  verified)  and  hold 
the  judgment  entered  thereupon.  I  do  not  believe  this  is  a  correct 
theory  of  plaintiff's  rights.  He  had  already  in  his  possession  a  confes- 
sion of  judgment  signed  by  defendants,  but  upon  which  he  could  not 
enter  judgment,  because  it  was  not  verified  by  them.  This  instrument, 
for  aught  that  appears,  is  still  in  his  possession.  At  any  rate,  it  is 
not  shown  ever  to  have  been  returned  or  tendered  to  defendants.  It 
seems  to  me  that  his  sole  right,  under  the  facts  disclosed  by  the  record, 
is  to  seek  to  compel  the  verification  by  defendants  of  that  confession, 
so  that  judgment  may  be  entered  thereupon.  It  was  upon  the  faith 
of  that  confession  that  the  surety  company  paid  over  to  plaintiff  the 
sum  of  $2,775.  It  was  to  that  first  confession  that  defendants  and  the 
surety  company  refer  in  their  written  agreement  dated  March  27,  1913, 
and  it  was  to.  a  judgment  thereupon  that  the  surety  company  was  in 
part  to  be  subrogated.  The  agreement  of  March  27,  1913,  must  be 
treated  as  a  separate  and  distinct  transaction  from  that  of  tfie  follow- 
ing August.  The  August  agreement  must  be  canceled  and  annulled 
in  toto.  Defendants  did  not  give  the  second  confession  of  judgment 
because  they  admitted  they  were  liable  and  bound  so  to  do,  but  as 
part  of  the  consideration  in  a  new  and  different  transaction.  Plain- 
tiff cannot  accept  it  in  part  and  reject  it  in  part,  but  is  bound  by  his 
election  to  the  rescission  of  the  whole  transaction. 

Considering  the  second  phase  of  the  relief  given  by  the  judgment, 
therefore,  it  seems  to  me  that  it  cannot  be  sustained.  Whether  or  not 
plaintiff  was  entitled  to  a  further  confession  of  judgment  under  the 
agreement  of  March  27th  was  not  an  issue  tendered  by  the  complaint 
herein.  The  specific  relief  sought  was  the  cancellation  of  plaintiff's 
promise  not  to  take  action  on  the  judgment.  That  involved  the  defend- 
ants' fraud  in  procuring  the  agreement.  The  whole  transaction  being 
tainted  with  fraud,  so  far  as  defendants  were  concerned,  it  all  fails 
and  becomes  ineffective.  The  second  confession  of  judgment  must  go 
with  the  other  parts  of  the  agreement.  It  was  not  in  its  terms  identi- 
cal with  the  first  confession.  Plaintiff  still  has  his  right  to  seek  to 
enforce  the  agreement  by  defendants  to  give  him  a  proper  confession 
of  judgment,  and  by  appropriate  action  can  ask  that  they  be  compelled 
%o  properly  verify  the  first  confession  of  judgment,  upon  the  faith  of 
which  plaintiff  has  already  received  from  the  surety  company  the  sum 
of  $2,775. 

[2]  Were  it  not  for  the  peculiar  circumstances  of  this  case,  plaintiff 
might  be  embarrassed  in  his  desire  to  have  t^e  transaction  olF  August 
9th  declared  invalid,  in  view  of  his  failure  to  return  either  the  assign- 
ment of  securities  or  the  second  confession  of  judgment.  But  I  think 
that,  when  plaintiff  opposed  the  motion  to  vacate  the  judgment  in 
April,  1914,  he  sufficiently  disclosed  that  he  was  not  holding  the  second 
confession  by  reason  of  the  agreement  of  the  preceding  August,  but 
claimed  to  hold  it  as  a  part  of  the  original  agreement  of  March.  This, 
coupled  with  his  tender  of  the  assignment  of  securities  upon  the  trial 
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answers  the  objection  based  upon  his  apparent  retention  of  the  two  in- 
struments,  which  is  claimed  to  estop  hrni  from  rescinding  the  agree- 
ment. The  question  of  the  disposition  to  be  made  of  the  second  con- 
fession is  not  now  before  us.  Defendants  asked  for  no  affirmative  re- 
lief in  this  action. 

The  judgment  appealed  from  will  therefore  be  modified,  by  strik* 
ing  therefrom  the  provision,  "and  the  judgment  entered  on  said  confes- 
sion of  judgment  on  January  22,  1914,  is  in  full  force  and  effect,"  and 
as  so  modified,  it  will  be  affirmed,  without  costs.  Settle  order  on  notice. 
All  concur. 


(XS7  App.  Div.  832) 

POLLACK  ▼.  STATBN  ISLAND  RAPID  TRANSIT  BY.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  23,  1919.) 

1,  Malicious  PbosectjtiOw  ^=::>56 — ^Wakt  gt  Pbobablb  Cause — ^Bubdew  ov 

Pboof. 

Defendant,  in  an  action  for  malicious  prosecution,  is  not  obliged  to 
prove  affirmatively  the  existence  of  probable  cause ;  the  burden  being  on 
plaintifC  to  prove  want  of  probable  cause. 

2.  MALICI0U6  PBOsBGxrnoN  ^s»68*-PBOfiscirnoH   bt   Rahaoad   Bmflot£— 

PtTif mVE  DAUAGBS— StATDTB. 

In  view  of  Railroad  Law,  §  88,  authorizing  the  employment  of  watcdL" 

men  or  raUroad  policemen,  in  the  event  of  a.malieiouB  l^roseeation  by  a 

railroad's  employ^,  acting  within  the  scope  of  his  authority  to  apprehend 

thieves  breaking  into  and  robbing  freight  cars,  the  raUroad  may  be  liable 

•  for  compensatory  damages,  but  not  for  punitive  damages. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Morris  A.  Pollack  against  the  Staten  Island  Rapid  Transit 
Railway  Company.  From  a  judgment  for  plaintiff,  and  lan  order  de- 
nying its  motion  for  new  trial,  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MILtS,  RICH,  BLACKMAR, 
and  KELLY,  JJ. 

Lyle  H.  Hall,  of  New  York  City,  for  appellant. 
Joseph  B.  Handy,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  learned  trial  judge  charged  the  jury  as  fol- 
lows: » 

*^aUce  may  be  Inferred  from  the  want  of  probable  caluse;  but  snch  an 
inference  is  one  which  you  are  not  required  to  make,  at  aU  events,  merely 
because  you  may  find  the  absence  of  probable  cause.  In  an  action  for  mall- 
clous  prosecution^  the  defendant  must  prove  aflftrmatlvely  the  existence  of  prob- 
able canse.  An  honest  belief  in  the  guilt  of  the  plaintiffs  does  not  constitute 
probable  cause  for  a  prosecution,  unless  it  is  founded  upon  grounds  which 
would  satisfjr  an  ordinarily  prudent  and  cautious  man." 

[1  ]  The  defendant  is  not  obliged  to  prove  affirmatively  the  existence 
of  probable  cause.  The  burden  of  proof  is  upon  the  plaintiff  to  prove 
want  of  probable  cause. 

4s»For  otta«r  case*  Me  same  topio  a  KBY-NUMBBR  in  hll  Key-Nambared  Digests  A  Indoxea 
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Again,  the  learned  trial  judge,  having  charged  the  jury  that  |daintiff, 
if  the  cause  of  action  was  established,  was  entitled  to  compensatory 
damages,  proceeded  as  follows : 

"Further,  exemplary  damages  may  be  allowed  when  it  appears  that  the  un- 
lawful arrest  of  the  plaintiffs  was  committed  with  actual  malice  or  wanton 
disregard  of  the  rights  of  the  pLaintifi:».  *  •  *  Bxemplary  damages  are, 
in  a  sense,  smart  money,  given  to  Impress  upon  the  defendants  that  they  have 
Qo  right  to  unlawfully  or  illegally  prosecute  innocent  persons ;  and  If  the  plain- 
tiffs have  established  their  causes  of  action,  and  you  find  that  malice  has 
been  established,  and  that  they  have  established  want  of  probable  cause  on 
the  part  of  the  defendant  for  these  prosecutions,  then  you  may  award  to  the 
plaintiffs  damages  in  excess  of  compensatory  damages — said  damages  to  in- 
clude an  award  for  the  humiliation  to  which  they  have  been  subjected,  the 
mental  and  physical  distress  and  suffering  resulting  from  the  Imprisonment,  the 
taking  of  their  finger  prints,  the  deprivation  of  the  friendship  of  those  in  the 
community  with  whom  they  lived,  and  the  damages  to  their  reputation." 

The  counsel  for  the  plaintiff,  not  satisfied  with  this  charge,  empha- 
sized the  instruction  at  the  close  of  the  main  charge  as  follows ; 

"Mr.  Handy :  I  aslt  your  honor  to  find  that  the  jury  may  award,  in  addition 
to  the  compensatory  damages,  punitive  or  vindictive  damages  to  each  plaintiff, 
if  it  finds  that  Fletcher,  acting  within  the  scope  of  his  authority  as  the 
agent  for  the  defendant,  wantonly,  oppressively,  and  maliciously  prosecuted 
the  plaiutiffs,  and  these  acts  were  brought  to  the  knowledge  of  the  defendant 
and  were  ratified  by  it. 

'The  Ckrart:  I  so  charge. 

"Mr.  HaU:  I  except. 

"Mr.  Handy:  I  ask  ydur  honor  to  charge,  if  the  Jury  finds  malice  on  the 
part  of  Fletcher,  It  may  award,  in  addition  to  compensatory  damages,  punitive 
or  vindictive  damages  to  each  plaintiff,  if  it  al«o  finds  that  Fletcher  acted 
within  the  scope  of  his  authority  as  the  agent  for  the  defendant,  and  In  pur- 
suance of  a  detective  system  which  the  defendant  had  adopted,  and  which 
system  made  the  malice  of  Fletcher  clearly  that  of  defendant 

"The  Court:  I  so  charge. 

"Mr.  HaU:  I  except" 

[2]  These  instructions  were  erroneous.  Upon  the  proof  here  the 
defendant  was  not  liable  for  exemplary  or  punitive  damages  in  any 
case.  The  employment  of  watchmen  or  railroad  policemen  is  entirely 
reasonable  and  expressly  authorized  by  statute.  Railroad  Law  (Con- 
sol.  Laws^  c.  49)  §  88.  There  was  no  evidence  that  defendant  ratified 
wanton,  oppressive,  and  malicious  acts  of  its  employes.  On  the  contra- 
ry, the  evidence  showed  that  defendant  turned  the  entire  case  over  to 
the  district  attorney,  and  the  assistant  district  attorney,  called  as  a 
witness,  assumed  entire  responsibility  for  the  prosecution.  The  en- 
deavor to  apprehend  thieves  who  break  into  and  rob  freight  cars  is  not 
an  unlawful  system.  It  was  the  duty  of  the  railroad  company  to  act  in 
the  matter.  In  the  event  of  malicious  prosecution  by*  one  of  its  em- 
ployes, acting  within  the  scope  of  his  authority,  the  railroad  corpora- 
tion might  be  liable  for  compensatory  damages;  but  the  charge  that 
punitive  or  exemplary  damages  might  be  awarded  was  erroneous.  This 
is  the  decision  in  Craven  v.  Bloomingdale,  171  N.  Y.  439,  at  page  450, 
64  N.  E.  169,  cited  by  the  learned  counsel  for  respondent. 

In  Kastner  v.  Long  Island  R.  R.  Co.,  76  App.  Div.  323,  78  N.  Y. 
Supp.  469,  this  court,  had  before  it  a  case  very  like  the  present  appeal^ 
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where  a  railroad  policeman  arrested  the  plaintiff  on  a  charge  of  stealing 
coal  from  defendant's  premises.  Willard  Bartlett,  J.,  writing  for  the 
court,  said:  i 

"An  error  was  committed  upon  the  trial,  however,  in  respect  to  the  measure 
of  damages,  which  requires  a  reversal  of  these  Judgments.  The  learned  Judge 
was  requested  to  instruct  the  jury  that  the  damages  should  be  compensatory 
only,  and  that  they  could  not  impose  any  damages  to  punish  the  defendant 
company  In  any  form.  This  request  was  refused,  and  an  exception  was  taken 
by  the  defendant.  We  deem  the  exception  fatal.  The  action  was  against  the 
corporation;  and  tiie  liability  of  the  railroad  company  depended  upon  the 
relation  of  master  and  servant,  or  principal  and  agent,  existing  between  it 
and  the  special  officer  who  made  the  arrest.  While  it  is  undoubtedly  true 
that  a  corporation  may  be  liable  for  exemplary  or  punitive  damages  in  a 
proper  case,  such  damages  are  not  recoverable  In  this  state  against  a  master 
for  the  wrongful  act  or  negligence  of  his  servant,  unless  he  has  authorized  the 
miaconduet  or  ratified  it,  or  unless  it  is  committed  after  the  unfitness  of  the 
servant  h^s  become  known  to  the  master.  Muckle  v.  Bochester  Railway  €k>., 
79  Hun,  32,  38  [29  N.  Y.  Supp.  732],  and  cases  there  dted  by  Bradley,  J. ;  Rowe 
V.  B.  H.  R.  R.  Co.,  71  App.  Div.  474  [75  N.  T.  Supp.  893].  The  rule  on  this 
subject  adopted  in  New  York  is  that  approved  by  Mr.  Sedgwick  in  his  well- 
known  work  on  Damages,  where  he  says  that  the  better  opinion  seems  to  be 
that  'exemplary  damages  should  be  allowed  against  a  corporation  for  the  act 
of  its  servant  only  if  it  expressly  authorized  the  act  as  it  was  performed,  or 
afterwards  ratified  it,  or  was  negligent  in  hiring  the  servant  or  retaining  him 
in  Its  employ.'    1  Sedg.  Dam.  (8th  Ed.)  |  380." 

To  the  same  effect,  see  Cleghom  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  56 
N.  Y.  44,  IS  Am.  Rep.  375;  Reardon  v.  Erie  R.  R,  Co.,  179  App.  Div 
374,  166  N.  Y.  Supp.  287;  Wright  v.  Glens  Falls,  etc.,  R.  R.  Co.,  24 
App.  Piv.  617, 48  N.  Y.  Supp.  1026 ;  Parker  v.  L.  I.  R.  R.  Co.,  13  Hun, 
319;  Donivan  v.  Manhattan  R.  Co.,  1  Misc.  Rep.  368,  21  N.  Y.  Supp. 
457  (Gen.  Term,  Com.  Pleas) ;  Kutner  v.  Fargo,  20  Misc.  Rep.  207,  45 
N.  Y.  Supp.  753  (Spec.  Term,  N.  Y.  County). 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 


DECKER  V.  STATEN  ISLAND  RAPID  TRANSIT  RT.  CO. 
(Supreme  Court,  AppeUate  Division,  Second  Department.    May  23,  1919.) 

Appeal  from  Trial  T^rm,  Richmimd  County. 

Action  by  Alfred  C.  Decker  against  the  Staten  Island  Rapid  Transit  Rail- 
way Company.  From  a  judgment  for  plaintUf,  and  an  order  denying  Its 
motion  for  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR,  and  KEL- 
LY, JJ. 

PER  CURIAM.  Judgment  and  order  reversed,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event,  up<Hi  authority  of  Pollack  v.  Staten  Is- 
land Rapid  Transit  Ry.  Co.,  187  App.  Div.  832,  176  N.  Y.  Supp.  551,  decided 
herewith. 
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FBIBDMAK  et  al.  ▼.  JtODfiTfiSN. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1919.) 

PXJ5ADINQ,^S»53(2)-— JOINDKB  OF  CU.U9ES  OF  ACTIQN — ''INOONSISZBNT  CaUBBS  OF 
ACTIQW." 

A  complaint  alleging  a  contract  to  purchase  a  certain  number  of  yards 
of  goods,  and  acceptance  of  a  certain  number  of  yards  and  refusal  to  ac- 
c^;>t  tlic  balance,  setting  up  a  cause  of  action  for  tixe  contract  price  of  the 
goods  delivered,  and  a  cause  of  action  for  damages  for  refusal  to  accept 
balance  of  the  goods  at  the  ocmtract  price,  did  not  contain  "inconsistent 
causes  of  action/'  within  the  meaning  of  Code  Civ.  Proc.f  484. 

[Bd.  Note.-^For  other  deflniticma,  see  Wmrds  and  Phrases,  Second  Series, 
Inconsistent  Causes  of  Action.] 

Action  by  I.  Moses  Friedman' and  others  against  Isaac  Rodstein. 

On  motion  by  defendant  for  an  order  sustaining  an  Amended  demur- 
rer interposed  by  him  to  an  amended  complaint.    Motion  denied. 

Edward  A.  Hoenig,  of  New  York  City,  for  the  motion. 
Henry  M,  Levin,  of  New  York  City,  opposed. 

GIEOERICH,  J.  The  defendant  has  demurred  to  the  amended 
complaint  on  the  ground  that  it  has  improperly  united  inconsistent 
causes  of  action,  and  he  has  brought  on  the  issues  of  law  arising  upon 
the  demurrer  as  a  contested  motion  under  section  976  of  the  Code  of 
Civil  Procedure. 

The  first  cause  of  action  alleges  the  sale  by  the  plaintiffs  to  the 
defendant  of  100,000  yards  of  cambric  at  the  agreed  price  of  16^/^  cents 
per  yard,  deliveries  to  be  made  in  installments;  that  the  plaintiffs' 
place  of  business  was  the  place  of  delivery  of  the  merchandise,  and 
that  the  plaintiffs  duly  made  such  delivery  of  79,956%,  yards,  and  that 
the  defendant  paid  for  27,062^  ^ards  thereof,  but  failed  to  pay  for 
the  remaining  52,894^4  yards,  which  at  the  agreed  price  amounted  to 
$8,529.19.  It  is  further  alleged  in  the  same  cause  of  action  that  there 
is  in  the  plaintiffs'  possession,  held  by  them  for  the  account  of  the  de- 
fendant, the  quantity  of  20,04314  yards  of  goods,  being  the  balance  of 
the  full  contract  amount,  but  that  the  defendant  has  failed  to  take 
possession  thereof,  and  that  prior  to  the  time  when,  under  the  terms 
of  the  contract,  the  said  balance  of  the  merchandise  became  deliverabk> 
the  defendant  notified  the  plaintiffs  that  he  refused  and  would  not 
accept  tlie  delivery  thereof.  It  is  further  alleged  that  the  plaintiffs 
have  duly  performed  all  the  terms  and  conditions  of  the  contract  on 
their  part,  excepting  the  delivery  of  the  said  balance  of  20,043Vi  yards. 
The  first  cause  of  action  does  not  in  terms  allege  the  plaintiffs'  dam- 
ages, although  it  might  be  held  that  it  does  in  substance  indicate  the 
damages  the  pleader  had  in  mind  in  the  portion  which  alleges  that 
the  defendant  failed  to  pay  for  52,8941,4  yards  of  the  merchandise  de- 
livered, which  was  of  the  value,  at  the  agreed  price  of  $8,529.19.  The 
second  cause  of  action  realleges  by  reference  all  of  the  all^rations  con- 
tained in  the  first  cause  of  action,  without  anything  more,  except  the 
averment  that  the  defendant  has  failed  and  refused  to  carry  out  the 

^s»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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contract  on  hta  part,  to  the  plaintiffs'  damage,  $8^804.40.  The  manner 
in  which  the  sum  $8,804.40  is  arrived  at,  instead  of  the  sum  $8,529.19, 
will  be  referred  to  later.  The  third  cause  of  action  realleges  by  refer- 
ence the  allegations  contained  in  the  first  6  of  the  12  paragraphs  of  the 
first  cause  of  action,  which  first  6  paragraphs  relate  to  the  making  of 
the  contract  and  the  agreement  as  to  the  place  of  delivery,  omitting  the 
last  6  paragraphs,  which  relate  to  the  partial  delivery  and  the  partial 
payment  and  the  balance  of  the  goods  which'the  defendant  refused  to 
receive.  In  place  of  the  allegations  so  omitted,  the  third  cause  of  action 
merely  alleges  that  the  plaintiffs,  from  time  to  time,  delivered  certain 
merchandise  under  the  contract,  amounting  to  79,9S6?4  yards,  and  that 
the  defendant  notified  the  plaintiffs  that  he  would  not  accept  delivery 
of  the  balance,  amounting  to  20,043%  yards,  and  that  by  reason  of  the 
defendant's  refusal  to  perform  his  contract  and  to  accept  the  balance 
of  the  goods,  the  plaintiffs  have  been  damaged  in  the  sum  of  $275.61.* 
The  final  prayer  fqr  judgment  asks  for  judgment  in  the  stun  of  $8,804.- 
80,  with  interest  and  costs. 

The  theory  of  the  complaint  seems  to  be  that  lu.the  first  cause  of  ac- 
tion recovery  in  the  sum  of  $8,529.19  is  sought  because  of  the  de- 
fendant's failure  to  pay  for  all  the  goods  that  were  delivered  while  in 
the  third  cause  of  action  a  recovery  is  sought  in  the  sum  of  $275.61 
for  the  defendant's  refusal  to  accept  delivery  of  the  undelivered  bal- 
ance. The  second  cause  of  action,  without  specification  of  the  manner 
in  which  the  amount  of  damage  is  arrived  at,  asks  for  the  full  $8,804.- 
40,  being  the  total  of  the  amounts  in  the  other  two  causes  of  action. 
The  defendant's  attorney  argues  that  the  first  cause  of  action  is  specific- 
ally for  goods  sold  and  delivered,  while  the  second  and  third  causes 
are  for  breach  of  contract  to  accept  the  merchandise  in  question,  and 
that  the  first  cause  of  action,  on  the  one  hand,  and  the  second  and 
third,  on  the  other  hand,  are  based  upon  separate  and  distinct  theories, 
and  that  the  plaintiffs,  by  pleading  and  alleging  goods  sold  and  deliver- 
ed in  the  first  cause  of  action,  in  effect  affirmed  the  contract  and  sale 
of  the  property  and  alleged  delivenr  of  the  title,  while  in  the  second  and 
third  causes  of  action  the  plaintiits,  by  alleging  the  defendant's  breach 
of  the  contract,  assert  that  title  remains  in  themselves. 

I  do  not  agree  with  the  defendant's  argument  and  cannot  see  that  the 
so-called  causes  of  action  are  inconsistent  within  the  meaning  of  sec- 
tion 484  of  the  Code  of  Civil  Procedure,  which  requires  that  causes  of 
action,  in  order  to  be  properly  joined  in  the  same  complaint  must  be 
"consistent  with  each  other."  In  Davis  v.  City  of  New  York,  75  App. 
Div.  518,  78  N.  Y.  Supp.  336,  the  trustee  in  bankruptcy  of  subcontrac- 
tors had  filed  a  mechanic's  lien,  and  the  subcontractors,  after  the  ap- 
pointment of  a  trustee,  filed  a  lien  and  assigned  the  same  to  the  trus- 
tee. The  court  said,  at  page  521  of  75  App.  Div.,  at  page  337  of  78  N. 
Y.  Supp.: 

''It  is  true  tbe  facts  In  the  complaint  are  set  out  in  two  different  ways  and 
are  tenned  separate  causes  of  action,  but  the  calUng  of  them  does  not  make 
them  so.  It  is  clear  from  all  the  facts  stated,  and  from  the  judgment  de- 
manded on  such  facts,  that  but  one  cause  of  action  is  stated,  upon  which  but 
one  recovery  is  asked  or  can  be  had.  A  recovery  on  one  prevents  a  recovery  on 
the  other.    Ji  the  lien  filed  by  Smith  &  Ryan  and  assigned  to  the  plaintiff  \s 
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adjudged  to  be  vAlid,  tben  Judgment  is  nsked  to  that  effect  If,  on  the  other 
hand,  that  lien  is  held  to  be  invalid,  then  judgmoit  is  asfced  on  the  lien  filed 
by  the  plaintiff,  as  their  trustee,  both  being  for  the  same  amount  and  covering 
substantially  the  same  work." 

In  Logan  v.  Whitley,  129  App.  Div.  666,  114  N,  Y.  Supp.  255,  both 
causes  of  action  were  based  upon  a  marriage  contract  which  provided 
that  the  wife,  if  she  survived  her  husband,  should  accept  from  his  es- 
tate an  agreed  sum  in  lieu  of  dower  and  her  distributive  share  of  his 
personal  property.  The  complaint  in  form  purported  to  set  forth  two 
causes  of  action  containing  like  averments,  except  that  in  the  first  it 
alleged  that  the  wife  survived  the  husband  and  in  the  second  that  the 
condition  of  her  surviving  him  was  prevented  by  his  wrongful  act  in 
killing  her.  The  court  said  (129  App.  Div.  668,  669,  114  N:  Y.  Supp. 
255,  256) : 

"The  Code  provisions  respecting  pleading  were  designed  to  prevent,  not 
create,  pitfalls,  and  to  enable  the  parties  to  settle  their  differences  in  one  suit. 
Where  there  are  several  distinct  grounds  upon  which  the  plaintiff  may  recover 
on  but  a  single  cause  of  action,  it  is  proper  to  allege  under  different  counts 
each  ground  of  liability,  and  the  plaintiff  cannot  be  compelled  to  take  the 
hazard  of  an  election.  Velie  v.  Newark  City  Ins.  Co.,  65  How.  Pr.  1 ;  Blank 
V.  Hartshorn,  37  Hun,  101 ;  Seymour  v.  Warren,  71  App.  Div.  421  [75  N.  Y. 
Supp.  903] ;  Shirley  v.  Bernheim,  123  App.  Div.  428  [107  N.  Y.  Supp.  946].  In 
this  case  the  proof  may  show  that  the  wife  survived  the  husband,  and  it  may 
show  the  reverse.  In  either  event  the  cause  of  action  's  the  same,  but  in  the 
one  case  the  plaintiff  will  show  the  happening  of  the  contingency  upon  which 
the  payment  was  to  be  made,  and  in  the  other  case  that  the  happ^iing  of  said 
contingency  was  prevented  by  the  wrongful  act  of  the  defendant's  testator. 
This  is  not  a  case  where  the  plaintiff  seeks  to  recover  on  distinct  and  irrecon- 
cilable claims,  as  where  a  cause  of  action  on  a  contract  is  Joined  with  one 
in  disaffirmance  of  it,  and  the  like  cases.  See  Edison  Slec.  Ilium.  Co.  v.  Kalh- 
fleisch  Co.,  117  App.  Div.  842  [102  N.  Y.  Supp.  lOJO];  Kaufman  v.  Morris 
BIdg.  Co.,  126  App.  Div.  888  [110  N.  Y.  Supp.  663].  The  demurrer  on  the 
ground  of  misjoinder  was  properly  overruled." 

The  principles  which  the  courts  set  forth  in  the  cases  above  cited 
are,  I  think,  applicable  to  the  present  case.  The  plaintiflfs  are  not  here 
seeking  recoveries  on  irreconcilable  claims,  as  would  be  the  case  if 
some  of  the  causes  of  action  were  on  contract,  while  others  were  baSfed 
upon  a  disaffirmance  of  the  contract.  The  theory  of  every  part  of 
this  complaint  is  affirmance  of  the  contract,  and  an  attempt  to  recover 
damages  in  accordance  with  the  terms  of  the  contract.  So  far  as  de- 
liveries were  made,  recovery  is  sought  for  the  agreed  contract  price, 
and  so  far  as  deliveries  were  not  made,  but  were  refused,  the  claim 
is  for  damages  based  upon  the  contract  price.  There  can  be  only  one 
recovery  for  the  full  amount  claimed.  If  the  plaintiffs  recover  the  sep- 
arate apiounts  set  forth  in  the  first  and  third  causes  of  action,  then 
they  can  recover  nothing  upon  the  second  cause  of  action,  which,  as 
shown  above,  comprehends  damages  set  forth  in  both  the  other  two; 
while,  conversely,  if  they  recover  on  the  second  cause  of  action  for  the 
full  amount  claimed  therein,  they  can  recover  nothing  on  the  other  two 
causes  of  action. 

The  motion  to  sustain  the  demurrer  is  therefore  demed,  with  $10 
costs, -with  leave  to  the  defendant  to  withdraw  his  demurrer  and  to  an- 
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swer  within  20  days  after  service  of  a  copy  of  the  order  to  be  entered 
hereon,  with  notice  of  entry  thereof,  and  upon  payment  of  such  costs. 
Settle  order  on  notice. 


MBOHLOWITZ  fft  aL  T.  KRBNIK. 

(Supreme  CJourt,  Appelate  Term,  First  Department    May  23,  1919.) 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Philip  Mechlowitz  and  others  against  Joseph  Krenik. 
From  a  judgment  for  plaintiiFs,  entered  on  a  verdict,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

See,  also,.  170  N.  Y.  Supp.  923. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDI.E- 
TON,  JJ. 

Louis  J.  Altkrug,  of  Brooklyn,  for  appellant. 
John  Bogart,  of  New  York  City,  for  respondents. 

PER  CURIAM.    Judgment  affirmed,  with  costs. 

PENDLETON,  J.  (dissenting).  The  action  is  for  damages  for  fail- 
tare  to  deliver  a  balance  of  goods  alleged  to  have  been  sold  to  plaintiff. 
The  issue  of  fact  before  the  jury  was  whether  the  contract  was  for 
5  or  30  pieces  of  goods;  plaintiffs  contending  there  was  one  sale  of 
30  pieces  on  a  credit  of  30  days.  Defendant's  testimony  was  to  the 
effect  that  there  was  a  sale  of  5  pieces  on  a  30-day  credit,  but  that 
as  to  the  25  pieces  defendant  demanded  cash  and  the  negotiations  fell 
through.  Defendant  sought,  as  bearing  on  the  probabilities,  to  show 
that  in  the  single  previous  transaction  between  the  parties,  and  this 
a  small  one,  plaintiffs  had  proved  "slow  pay."  This  defendant  was 
prevented  from  doing.  The  evidence  was  properly  admissible.  The 
jury  might  well  have  drawn  from  this  unsatisfactory  experience  an 
inference  as  to  the  probability  of  defendant's  willingness  to  extend  a 
large  credit.  Where  the  issue  was  whether  plaintiff  sold  to  defendant 
or  another,  evidence  that  plaintiff  had  been  informed  such  other  person 
was  irresponsible  has  been  held  competent.  Bronner  v.  Frauenthal, 
37  N.  Y.  166.    The  court  says :  * 

"This  testimony  greatly  corroborated  the  statement  of  the  plaintiffs  that 
they  did  not  soil  to  Lowenstein,  as  it  is  not  to  be  credited  that  they  would  sell 
to  an  irresponsible  man.'* 

And  in  the  concurring  opinion,  Parker,  Justice,  says : 

"The  fact  that  the  plaintiffs  knew  Lowenstein  to  be  untrustworthy  was  one 
which  it  was  proper  the  jury  should  know  and  consider,  in  weighing  the  bal- 
anced testimony  upon  the  question  of  whether  they  did  trust  him.** 

In  Tiemeyer  v.  Turnquist,  85  N.  Y.  516,  39  Am.  Rep.  674,  the  above 
case  was  approved,  ana  it  was  held  that  the  vendor  of  goods  might 
show  he  had  refused  credit  to  the  person  defendant  claimed  was  thr 
real  vendee.    The  court  says: 
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'  '^That  at  about  the  time  of  the  sale  the  defendant  refused  to  sell  to  tlie  hus- 
band tends  to  make  more  probable  the  allegation  that  the  sale  was  to  the 
wife." 

The  fact  that  credit  was  previously  refused,  and  the  other  fact  that 
the  irresponsibility  of  the  buyer  or  proposed  buyer  was  known,  are 
separate  facts,  from  each  of  which  a  fair  inference  may  be  drawn,  and 
each  of  which  is  therefore  admissible  in  "evidence,  independently  of  the 
other,  although  on  the  same  ground.  I  think  the  case  at  bar  falls 
within  the  principle  of  those  cases.  There  was  a  sharp  dispute  in  the 
testimony,  and  any  fact  from  which  a  fair  inference  might  be  drawn, 
one  way  or  the  other,  was  important  and  competent,  and  its  exclusion 
could  not  but  be  prejudicial. 

Judgment  should  be  reversed,  and  new  trial  granted^  with  costs  to 
appellant  to  abide  the  event. 


(107  Misc.  Rep.  395) 

SILBBRSTEIN  et  aL  v.  BEGUN  et  al. 

(Supreme  Court,  Trial  Term,  New  York  County.    May  29,  1919.) 

1.  CouBTs  «=»168— Municipal  Coubt — Amount  of  Damages. 

Though  Municipal  Court  is  limited,  in  awarding  Judgment,  to  $1,000 
maximum,  it  is  not  precluded  from  fixing  a  party's  damages  for  a  larger 
amount. 

2.  Judgment  ^s»951<1) — ^Presumption — Fobmeb  Adjudication — Scope. 

Where  defendant  in  Municipal  Court  action  interposcMi  counterclaim 
for  $3,155,  and  was  given  Judgment  for  $1,000,  less  amount  of  plaintiff's 
claim,  it  will  be  assumed,  in  absence  of  other  proof,  in  defendant's  subse- 
quent action  against  plaintiff  for  $2,155,  that  the  Justice,  in  the  preceding 
action,  fixed  defendant's  damages  at  $1,000. 

3.  Judgment  0:»622(2) — Mbbobr  and  Bab — ^Neosssitt  or  Intebfosing  Coun- 

TEBCLAIM  IN  FORMEB  AOTION. 

•Defendant,  being  sued  in  Municipal  Court,  was  not  required  to  litigate 
claim  for  $3,155  against  plaintiff  by  interposing  counterclaim,  but  might 
have  set  it  up  as  an  offset,  and  thus  reserved  right  to  Institute  an 
action  in  Supreme  Court  therefor. 

4.  Judgment  ^=>622(2) — Conclusiveness  of  Adjudication — Countebolaim. 

Where  defendants,  being  sued  in  Municipal  Court,  interposed  counter- 
claim for  $8,155,  and  recovered  Judgment  for  only  $1,000,  less  plaintiff's 
claim,  they  are  bound  by  result  of  Judgment,  and  are  barred  from  recover- 
ing, on  same  claim,  in  subsequent  action  against  plaintiffs  In  Supreme 
Court. 

Action  by  David  Silberstein  and  others,  doing  business  as  the  New 
York  Manufacturing  Company,  against  Louis  Began  and  others,  do- 
ing business  as  Begun  &  Co.  On  motion  to  dismiss  ccnnplaint 
Granted. 

Bumstine  &  Geist,  of  New  York  City,  for  plaintiffs. 
Morrison  &  Schiff,  of  New  York  City,  for  defendants. 

NEWBURGER,  J.  Plaintiffs  seek  to  recover  $2,155  damages  and 
interest  for  breach  of  a  contract  made  with  them  by  defendants.  It 
appears  the  defendants  herein  instituted  an  action  in  the  Municipal 
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Court,  Bronx  Borough,  against  the  plaintiffs  herera;  to  recover  the 
sum  of  $161.13  for  goods  sold  and  delivered.  In  that  action  the  pUin* 
tiffs  here  interposed  a  couaterclaim  for  $3,155  damages  for  breach 
of  contratt  on  the  part  of  the  defendants  herein,  but  plaintiffs  in  that 
action.  A  trial  was  had,  and  the  justice  awarded  a  judgment  to  the 
plaintiffs  herein  for  $1,000  as  dasnages  on  their  counterclaim^  less 
$161.13  awarded  to  defendants  herein,  the  plaintiffs  in  that  action, 
being  the  amount  for  which  the  action  was  brought 

[1-4}  Xhe  question  to  be  detehnined  herein  is:  Was  the  award 
made  by  the  Municipal  Court  justice  an  adjudication  between  the* 
parties?  The  plaintiffs  herein  claim  that,  as  the  Municipal  Court  was 
limited  in  awarding  but  $1,000  for  their  damages,  they  are  entitled  to 
recover  the  difference  between  the  atnount  awarded  and  their  actual 
damages  in  this  action.  While  it  is  true  that  the  Municipal  Court  is 
limited  in  awarding  a  judgment  only  in  the  sum  of  $1,000  as  a  maxi- 
mum, I  knoW  of  no  rule  or  statute  that  would  prevent  a  Municipal 
Court  justice  in  fixing  a  party's  damages  for  a  larger  amount.  He  is 
limited  only  in  the  amount  for  which  he  may  direct  a  judgment  In 
this  case  it  appears  from  an  examination  of  the  judgment  roll  that 
the  justice  fixed  plaintiffs'  dam^es  herein  at  $1,000  and  deducted 
therefrom  the  sum  of  $161.13,  the  amount  plaintiffs  herein  owed  for 
goods  actually  delivered,  and  entered  judgment  for  $838.87.,  In  the 
absence  of  other  proof  I  must  assume  that  the  justice  fixed  the  plain- 
tiffs'  damages  at  the  sum  stated,  not  by  reason  of  any  lack  of  juris- 
diction, but  as  the  only  amoimt  plaintiffs  were  entitled  to.  While  the 
plaintiffs  herein  were  forced  into  the  Municipal  Court  by  the  com- 
mencemetit  of  the  action,  they  were  not  required  to  litigate  their  claim 
for  damages,  but  might  have  set  it  up  as  an  offset,  and  thus  reserved 
to  themselves  the  right  to  institute  an  action  in  this  court  for  such 
damages  as  they  claimed  they  were  put  to;  but  having  litigated  the 
question  and  sought  a  receovery,  they  are  bound  by  the  result  of  the 
judgment. 

The  motion  to  dismiss  the  complaint  must  therefore  be  granted. 


MALIA  V.  DOUGLASTON  REALTY  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    May  28,  1919.) 

Bbokers  e=»86(4)— Action  fob  CoMMis8ioif&— Bvjdbnc»— Procurino  Cause 

QV  SiJJC. 

Evidence  that  plaintiff  broker  communicated  to  defendant,  bis  princi- 
pal, an  opportTwiity  to  sell  land  for  church  purposes,  and  thereupon  sent 
to  the  church  authorities  a  map  prepared  by  defendant,  indicating  a  favor- 
able church  location,  and  some  time  thereafter  a  sale  of  such  property  was 
actually  made  to  the  church,  was  sufficient  prima  facie  to  establish  that 
such  plaintiff  was  tbe  proeorlng  cause  of  the  sale. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  William  H.  Malia  against  the  Dougla'ston  Realty  Com- 
pany. From  a  judgment  dismissing  the  complaint  at  the  end  of  plain- 
tiflf's  case,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 
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Argued  May  term,  1919,  before  GUY,  BIJUR.  and  DELEHAN- 
TY,JJ. 

Thomas  F.  Kane,  of  New  York  City,  for  appellant 

W.  H.  Van  Steenbergh,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sues  for  commissions  alleged  to  have  been 
earned  as  broker  in  procuring  the  sale  of  certain  lots  owned  by  the 
defendant. 

Plaintiff  testified  that  he  was  employed  by  the  defendant  as  a  brok- 
er; that  shortly  thereafter  he  ascertained  through  a  fortuitous  dr-. 
cumstance  that  there  was  an  opportunity  to  sell  some  of  the  property 
for  the  purpose  of  enabling  a  church  to  be  built ;  that  he  communicat- 
ed this  opportunity  to  the  defendant^  whose  officer  thereupon  indicat- 
ed on  a  map  the  precise  locality  where  the  church  might  be  most  fa- 
vorably located ;  that  he  thereupon  transmitted  this  map,  with  an  ap- 
propriate letter,  to  the  bishop  of  the  church,  and  received  an  acknowl- 
edgment of  the  letter  from  the  bishop's  secretary,  infonoiing  him  that 
the  matter  had  been  turned  over  to  one  of  the  bishop's  "consultors" ; 
that  subsequently  a  representative  of  the  church  examined  the  prop- 
erty and  r^eported  favorably  thereon ;  that  meanwhile  he  had  called 
upon  the  defendant  and  inquired  concerning  the  progress  of  the  trans- 
action, offering  to  do  whatever  might  be  necessary,  and  has  been  in- 
formed that  he  would  be  notified  if  anything  transpired ;  but  that  he 
heard  nothing  further  of  the  matter  till  he  learned  of  the  actual  sale, 
the  negotiations  for  which  he  had  evidently  thus  negotiated. 

It  seems  to  me  that,  without  further  argument,  plaintiff  had  on  these 
facts  made  out  a  prima  facie  case.  The  respondent  uiiges  now,  as  he 
did  upon  the  trial  (and  that  was  the  ground  of  the  dismissal),  that 
plaintiff  had  failed  to  prove  that  he  was  the  procuring  cause  of  the 
sale.  The  weakness  of  the  respondent's  argument  is  illustrated  by  the 
fact  that  his  counsel  solicitously  omits  from  his  alleged  statement  of 
facts  any  reference  to  the  writing  of  the  letter  by  plaintiff  to  the  bishop, 
inclosing  the  map,  which  incident  is  plainly  the  principal  one  in  the  en- 
tire transaction.  For  some  reason  which  I  cannot  fathom,  plaintiff's 
counsel  omitted  to  offer  this  letter  or  secondary  proof  thereof  in  evi- 
dence. It  is  true  that  defendant's  counsel  objected  to  plaintiff's  recit- 
ing what  he  had  said  in  the  letter,  though  no  reason  was  given  for  the 
objection,  and  no  suggestion  made  that  the  original  should  be  produced. 
Thereafter  plaintiff's  counsel  confined  himself  to  a^ing  plaintiff  what 
he  had  told  defendant's  manager  about  the  contents  of  the  letter,  and 
the  court  permitted  the  defendant  to  answer: 

"I  told  Mr.  Doollttle  [the  manager]  that  I  had  sent  a  letter  to  the  bishop^ 
trying  to  interest  the  bishop  in  purchasing  a  site  in  Douglaston  Park." 

There  is  also  other  evidence  to  the  same  effect 
Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 
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(1S8  Appw  DlT.  163) 

HERMAN  V.  JOSEPHSOHN. 

(Supreme  Goert,  Appellate  VXYUAon^  Vixat  Department    May  28,  19ia) 

1,  Municipal  Corporations  <©=b>817(2),  821(17) — Grating  in  Sidewalk — Lia- 

BILTTT   OF   AbUTTINO  OWNk»— PBESTJITPTION — JUBT    QUESTION. 

Wbera  plaintiff,  wlio  entered  defettdant's  tenement,  was  injured  wbeii 
a  grating  on  the  sidewalk  in  front  of  the  premises  broke  as  he  left,  and  it 
was  necessary  to  step  on  the  grating,  which  defendant  maintained  under 
authority  from  the  city,  in  entering  or  leaving  the  premised,  the  doctrine 
of  res  ipsa  loquitur  applies,  making  the  question  of  negligence  one  for 
tbe  jury;  It  being  lamaterlal  that  plaintlfl  passed  over  tlie  grating  the 
first  time  in  safeity. 

2l  Municipal  CoBPOBATtoirs  t(=»808(8) — Gbatihg  nv  Bxdbwaxjc— Nuisangb-^ 
What  OowsTmmts. 

Where  d^endant,  the  owner  of  a  tenement  house,  was  authorised  to 
maintain  a  grating  In  the  sidewalk,  the  structure  was  not  an  absolute 
nuisance;  but  defendant  was  bound  to  keep  the  grating  as  safe  as  any 
other  part  of  the  sidewalk,  and  if  It  was  unsafe  the  same  was  a  nuisance. 

8.  Municipal  Ck>BPOBAnoNS  ^s»816<10>— iNOUants  oh  SinEWALK-^VABiAifot 

-— BiATKBIALirr. 

Though  the  complaint  alleged  that  plaintiff  broke  through  a  grating  in 
the  sidewalk  and  suffered  injuries  at  the  time  of  entering  defendant's  tene- 
ment house,  and  the  evidence  showed  that  the  accident  occurred  on  leav- 
ing, the  variance,  which  was  not  made  the  ground  of  objection  at  trial,, 
was  ImmatertaL 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Meyer  Herman  against  Michael  Joscphsohn.  From  a 
judgment  dismissing  the  complaint  at  the  close  of  plaintiff's  case,  plain- 
tiff appeals.    Reycrsed,  and  remanded  for  new  trial. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH, 
PAGE,  and  PHILBIN,  JJ. 

Eugene  I.  Yuells,  of  New  York  City,  for  appellant 

Adolph  Waxenbatmi,  of  New  York  City,  for  respondent. 

PHILBIN,  J.  [1]  The  plaintiff  sustained  inj'uries  by  falling 
through  a  grating  maintained  on  the  sidewalk  in  front  of  defendant's 
tenement  house.  The  grating  broke  when  plaintiff  stepped  upon  it. 
It  was  2V^  feet  wide  by  3  feet  long,  and  was  immediately  in  front  of 
the  entrance  to  the  building.  It  was  necessary  to  step  upon  the  grat- 
ing in  order  to  enter.  The  plaintiff  jivas  requested  by  the  defendant 
to  make  some  repairs  in  the  building,  and  safely  passed  over  the  grat- 
ing in  entering.  He  stepped  with  both  feet  upon  it  at  that  time.  After 
being  about  10  minutes  in  the  building,  he  attempted  to  leave,  and  in 
doing  so,  and  while  he  again  had  both  feet  on  the  grating,  part  of  it 
gave  way,  and  he  was  precipitated  about  8  feet  into  the  cellar.  The 
plaintiff  weighed  250  pounds.  There  was  no  defect  apparent  when  he 
first  passed  over  the  grating.  It  was  proved  that  the  defendant  had 
obtained  due  authority  from  the  city  to  maintain  the  grating.  The 
learned  trial  court  dismissed  the  complaint  at  the  close  of  the  plaintiff's 
case.  The  plaintiff  was  the  only  witness,  except  the  physician,  who 
testified  as  to  the  nature  of  the  injuries.    I  think  the  rule  of  res  ipsa 
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loquitur  applies,  and  that  it  was  incumbent  upon  the  defendant  to  ex- 
plain the  cause  of  the  accident.  Weber  v.  Lieberman,  47  Misc.  Rep. 
594,  94  N.  Y.  Supp.  460.  It  wai  therefore  error  to  dismiss  the  com- 
plaint. The  fact  that  plaintiff  had  safely  passed  over  the  grating  about 
10  minutes  before  has,  in  my. opinion,  no  controlUng  significance  on  the 
question  as  to  whether  the  grating  was  in  proper  condition  when  the 
accident  occurred. 

[2]  The  plaintiff  not  only  made  out  a  prima  facie  case  of  negli- 
gence, but  also  of  nuisance.  While  the  defendant  had  authority  to 
maintain  the  structure,  and  there  was,  therefore,  no  absolute  nuisance, 
the  manner  of  maintaining  may  have  created  a  nuisance.  It  was  the 
duty  of  the  defendant  to  keep  the  grating  in  such  condition  as  to  make 
it  as  safe  as  any  other  part  of  the  sidewalk.  Clifford  v.  Danl,  81  N.  Y. 
52;  Trustees  v.  Foster.  156  N.' Y.  354,  359,  50  N.  E.  971,  41  L,  R.  A. 
554,  66  Am.  3t.  Rep.  575. 

[3]  The  respondent  calls  attention  in  his  brief  to  the  fact  that  the 
complaint  alleges  that  the  accident  occurred  while  the « plaintiff  was 
entering  the  building,  whereas  the  proof  was  that  it  happened  while 
he  wa[s  leaving.  No  objection  was  made  on  the  trial  to  the  variance, 
and  plaintiff  was  allowed  to  introduce  his. evidence  without  objection. 
In  any  event,  such  variance  was  not  material. 

The  judgment  should  be  reversed,  and  a  new  trial  granted^  with 
costs  to  the  appellant  to  abide  the  event.    Order  filed   All  concur. 


(107  Misc.  Hep.  257) 

DODGE  v.  HOLBROOB:. 

(Supreme  Court,  Trial  Term,  Kings  County,    May  24,  1919.) 

1.  Domicile  ^=»8 — Evidence — Pbesumption — Continuation  of  Residence. 

vy^hen  one's  residence  has  been  established  in  a  given  place.  It  i^l  be 
presumed  to  have  continued  untU  a  change  is  shown  to  have  taken  place. 

2.  Limitation  of  Aotions  ^=:»87(1) — Computation  of  Pebiod — Nonbesxdbnce 

^Effect. 

Under  Code  Clv.  Proc.  §  401,  continued  absence  of  a  debtor  from  the 
state  suspends  the  running  of  limitations  as  to  a  claim  arising  out  of 
the  state  and  not  within  section  886. 

3.  LaMITATTON  OF  ACTIONS  ^=:>195(4)— EVIDENOB-^ITBDEN  OF  PBOOP. 

When  a  cause  of  action  arises  in  another  state,  the  burden  is  upon  the 
defendant,  pleading  the  statute  of  limitations,  to  show  that  he  has  resided 
within  this  state  for  6  years  prior  to  commencement  of  the  action. 

4.  Limitation  of  Actions  ^=»165 — Accounts — Sepabation  of  Items  Babbed 

AND  Not  Babbed. 

Where,  in  an  auction  upon  an  account,  some  of  the  items  are  outlawed 
by  the  6-year  statute  of  limitations,  and  others  are  not,  it  is  proper  to 
exclude  those  that  are  barred,  and  allow  a  recovery  on  the  others. 

5.  Limitation  of  Actions  ^=>169 — Opebation  and  Effect — Effect  as  to 

Remedies  in  Otheb  States. 

Code  Civ.  Proc.  |  390a,  as  to  limitation  of  time  to  enfoTCe  a  cause  of 
action  arising  In  another  state,  does  not  pxurport  to  give  any  rl^t  of  ac- 
tion, nor  to  extend  the  time  for  commencing  an  action  otherwise  barred  by 
the  statute,  and  does  not  prevent  a  resident  of  this  state  from  rfaiTning^ 
protection  of  its  own  statute  of  limitations,  as  against  a  cause  of  action 
arising  in  another  state  and  not  barred  there. 
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6.  LdJOtATIOir'  OV  AGnOHB  ^5»83Cl)— D^TH   OT  PeRSQIT  .l^AAUS — SVBPSZISIQN 

OF  STATUTBk  1 

The  period  of  18  montbs  from  the  death  of  a  debtor  la  not  a  t>&n;  of  the 
time  limited  for  the  commencement  of  an  action,  whether  death  occnrs 
^tbin  or  wtthoiiM:  the  state.  In  View  of.  Gcide  CIt.  Proa  Jf  d»h  403. 

7.  HtTBBAND  ANi^  Wirs  ^t»l9(2)— XuiBiLmBs  oar  HusBAHD^NscdMaiLuaBB  Fun* 

IViailKD-^PaOKIIBS  Tf>  StJPPOBT.  . 

The  fact  that  one  who  abandoned  his  wife,  and  failed  to  support  her, 
sent  some  one  to  her  to  say  "he  would  ^pport  her"  several  year?  after 
the  abandonment,  does  not  relieve  him  from  that  obligation,  nor  from  his 
lilibilUy  to  one  who  has  funxlahed  Ma  wife  with  neceaaavtes, 

8.  EXBCUTOBS  AND  ADiaNX0TBAiy)B8  ^S»B2S*«-A€Vn>irs  AOAXKBT   FDBVION    AD- 

unfmoLArowB.  . 

Under  Code  Cly.  Proc.  i  lS36a,  an  action  may  be  commenced  In  New  York 
against  the  administrator  of  a  deceased  appointed  in  New  Jersey. 

Action  by  Albert  S.  Dodge  against  Eugene  C.  Holbrook,  Jr.,  as 
administrator  of  Eugene  C.  Holbroolc,  deceased.  Judgment  for- plain- 
tiff in  part. 

Belfer  &  Relf er,  of  Brooklyn,  for  plaintiff. 

George  M.  Schinzel,  of  Brooklyn,  for  defendant/  '  '    . 

CROPSEY,  J.  The  jury  has  been  waived  and  this  ca$e  has  been 
submitted  to  the  court  upon  an  agreed  statement  of  facts.  The  first 
cause  of  action  arises  out  of  the  abandonment  by  defendant's  intes- 
tate of  his  wife  and  his  failure  to  support  her.  The  assignor  of  the 
plaintiff  furnished  the  wife  with  necessaries,  the  value  of  which  is 
sought  to  be  recovered.  That  a  husband  is  Eable  under  such  circum- 
stances is  settled  beyond  question.  Kenny  v.  Meislahn,  69*App,  Div. 
572,  75  N.  Y.  Supp.  81 ;  De  Brauwere  v.  De  Brauwere,  203  N.  Y. 
460,  96  N.  E.  722,  38  L.  R.  A.  (N.  S.)  508;  Wickstrom  v.  Peck.  155 
Ar).  Div.  523,  140  N;  Y.  Supp.  570.  The  defendant  does  not  dispute 
this.  The  second  cause  of  action  is  on  a  promissory  note  made  by 
the  deceased,  dated  January  16,  1896,  and  payable  six  months  from 
its  date. 

Defendant's  chief  contention  is  that  the  plaintiff's  claims  are  out- 
lawed. The  answer  pleads  the  6-year  statute  of  limitations.  Both 
causes  of  action  arose  in  the  state  of  Rhode  Island.  The  abandon- 
ment occurred  in  July,  1896,  Plaintiff's  claim  is  for  necessaries  fur- 
nished in^  each  week  thereafter  until  December  6,  1909,  when  deceas- 
ed's wife  died,  and  for  her  funeral  expenses  incurred  in  that  latter 
month.  The  statement  of  facts  does  not  show  when  this  action  was 
begun.  But  defendant's  brief  says  it  was  January  22,  1917,  and  that 
date  will  be  taken  as  correct. 

[1]  If  the  defendant's  intestate  was  a  resident  of  this  state  at  all 
times,  both  causes,  of  action  would  be  entirely  outlawed,  for  he  did  not 
die  until  January  11, 1916,  which  was  more  than  six  years  after  the  last 
item  of  the  claims  accrued.  But  he  was  not  a  resident  of  this  state 
during  this  entire  period.  The  agreed  statement  of  facts  is  not  definite 
upon  this  point,  but  it»is  stated  that  he  was  a  resident  of  this  state 
when  he  abandoned  his  wife  here  in  1896 ;  and  the  only  other  refer- 
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•ence  to  his  residence  since  that  time  is  the  statement  that  when  he 
died  (January  11,  1916)  "and  for  10  years  prior  thereto'*  (defendant's 
brief  says  "for  more  than  10  years")  he  was  a  resident  of  New  Jersey. 
His  residence  being  established  here  in  1896,  it  must  be  presume  to 
have  continued  here  until  a  change  was  shown  to  have  taken  ^ce. 
Maver  v.  Friedman,  7  Hun,  218,  219,  affirmed  on  opinion  below  in  69 
N.  Y.  608. 

[2-4]  So  it  must  be  found  that  his  residence  was  in  this  state  until 
January  11,  1906  (10  years  prior  to  his  death).  Thereafter  he  was 
never  again  such  a  resident.  .On  January  11,  1906,  the  claim  on  the 
note  was  outlawed,  and  also  all  those  items  of  necessaries  furnished 
before  January  12,  1900.  But  the  items  furnished  after  that  date  were 
not  then  barred  by  the  statute.  And  they  have  not  become  barred 
since  for  the  deceased's  continued  absence  from  this  state  after  Jan- 
uary 11,  1906,  extended  the  statute.  Section  401,  Civil  Code;  Ruggles 
V.  Keeler,  3  Johns.  263,  3  Am.  Dec.  482;  Carpenter  v.  Wells.  21 
Barb.  593;  Power  v.  Hathaway,  43  Barb.  214;  Olcott  v-  Tioga  Rail- 
road Co.,  20  N.  Y.  210,  222,  75  Am.  Dec.  393.  And  when  a  cause 
of  action  arises  out  of  the  state  the  burden  is  upon  the  defendant, 
pleading  the  statute,  to  show  that  he  has  resided  within  this  state  for 
6  years  before  the  action  was  begun.  Mayer  v.  Friedman,  7  Hun,  218, 
affirmed  on  opinion  below  in  69  N.  Y.  608.  When  some  of  the  items 
in  an  account  are  outlawed  and  others  are  not,  it  is  proper  to  exclude 
those  that  are  barred  and  allow  a  recovery  on  the  others  Crow  v. 
Gleason,  141  N.  Y.  489,  36  N.  E.  497;  Burdick  v.  Hicks,  29  App. 
Div.  205,  51  N.  Y.  Supp.  789;  Albro  v.  Figuera,  60  N.  Y.  630.  The 
account  sued  on  is  not  such  a  one  as  is  covered  by  section  386  of  the 
Civil  Code. 

[B]  The  plaintiff  contends  that.no  part  of  his  claims  is  outlawed; 
that  section  390a  of  the  Civil  Code  permits  a  "full  recovery.  It  is  a 
fact  that  no  part  of  the  claims  is  outlawed  in  Rhode  Island.  But  it 
does  not  follow  they  may  not  be  outlawed  here.  There  is  some  lan- 
guage in  a  portion  of  the  opinion  in  Isenberg  v.  Rainier,  70  Misc.  Rep. 
498,  127  N.  Y.  Supp.  411,  that  might  give  such  an  impression.  But 
upon  the  affirmance  of  that  case  (145  App.  Div.  256  at  page  258,  130 
N.  Y.  Supp.  27)  the  court  was  careful  to  point  out  that  notwithstand- 
ing that  section  a  resident  of  this  state  "may  still  claim  the  protection 
of  our  own  statute  of  limitations."  A  similar  decision  was  rendered 
in  Dalrymple  v.  Schwartz,  177  App.  Diy.  650,  164  N.  Y.  Supp.  496. 
The  case  of  Mishawaka  Woolen  Mfg.  Co.  v.  Phillips,  93.  Misc.  Rep. 
224,  156  N.  Y.  Supp.  778,  is  opposed;  but  it  must  give  way  to  the 
appellate  court  decisions.  Section  390a  is  a  statute  of  limitations.  It 
does  not  give  or  purport  to  give  any  right  of  action,  nor  does  it  ex- 
tend or  purport  to  extend  the  time  for  commencing  an  action  otherwise 
barred  by  the  statute.  As  was  so  clearly  stated  in  Isenberg  v.  Rainier, 
145  App.  Div.  256,  130  N.  Y.  Supp.  27,  it  merely  imposes  "an  addi- 
tional limitation."  Its  only  effect  (where  it  is  applicable  at  all)  is  to 
shorten  the  period  of  limitation.  Shipman  v.  Treadwell,  150  App.  Div. 
57,  133  N.  Y.  Supp.  970,  affirmed  208  N.  Y.  404,  102  N.  E.  634; 
Olsen  V.  Singer  Manufacturing  Co-,  143  App.  Div.  142,  127  N,   f. 
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Supp.  697;  Smith  v.  Western  Pacific  Railway  Co.,  154  App.  Div.  130, 
139  N.  Y.  Supp.  129. 

[I]  The  death  of  defendant's  intestate  in  no  way  affects  the  sit- 
tiation.  A  period  of  at  least  18  months  after  his  death,  whether  with- 
in or  without  the  state,  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  an  action.  Sections  391,  403,  Civil  Code.  This  action 
¥ras  commenced  within  that  period. 

[7]  The  fact  that  the  deceased,  about  5  years  after  his  abandon- 
ment of  his  wife,  sent  some  one  to  her  to  say  **he  would  support  her," 
is  of  no  moment.  He  did  not  ask  her  to  live  with  him,  and  he  did 
not  support  her.  He  was  under  obligation  to  support  her  at  all  times ; 
and  he  could  not  relieve  himself  of  that  obligation,  nor  of  the  co- 
related  liability  for  necessaries  furnished  to  her,  by  merely  saying  he 
would  give  her  support,  and  not  doing  so. 

[8]  This  action  is  properly  brought  against  the  defendant,  though* 
he  was  appoint<xl  administrator  of  the  deceased  in  New  Jersey*    A 
foreign  administrator  or  executor  may  be  sued  in  this  state.    Section 
1836a,  Civil  Code. 

The  plaintiff  is  entitled  to  judgment  for  the  necessaries  furnished 
from  January  12,  1900.  to  December  6,  1909,  a  period  of  516  weeks, 
at  $9  a  week,  amounting  to  $4,644,  and  for  funeral  expenses,  amount- 
ing  to  $201.65,  with  interest  on  both  sums,  amounting  to  date  to 
$2752,33,  making  a  total  of  $7,597.98,  together  with  the  costs  of  the 
action. 

Findings  should  be  submitted  on  notice. 


FEDBBAIi  SIGK  SYSTEM  v.  PALMBB. 
(Snpreirie  Court,  Appellate  Term,  First  Department.    June  6,  1919.) 

L  OowTRACTs  ^=>309(1)— Termi:jation. 

An  agreement  whereby  plaintiff  agreed  to  InstaH  and  generally  maintain 
an  electric  sign,  and  defendant  to  pay  plaintiff  a  certain  amount  each 
week  in  adranoa  as  rental  for  tbe  use  of  the  sign  and  lighting  thereof, 
was  not  tenninated  by  an  order  of  the  federal  Fuel  Aduiinistrator  for- 
bidding  the  illnminatloD  of  the  sign,  exc^t  on  Saturday  nights. 

2,  Damages  <8=»85 — ^Liquidated  Dahaoes — ^Penalty. 

Where  plaintiff  and  defendant  entered  into  an  agreement  whereby 
plaintiff  agreed  to  install  and  generally  maintain  an  electric  sign,  de- 
fendant to  pay  plaintiff  the  sum  of  $56  as  a  deposit  and  $6.26  each  week  in 
advance  as  rental  for  the  use  of  the  sign  and  lis^ting  thereof,  and  the  fed- 
eral Fuel  Administrator  forbade  its  illumination,  except  on  Saturday 
nights,  a  clause  in  the  pontract  providing  that  upon  breach  thereof  de- 
fendant should  pay  plaintiff  a  sura  equivalent  to  $12  for  each  unexpired 
month  of  the  term  of  the  contract,  agreed  to  be  the  actual  loss  suffered 
by  plaintiff  by  reason  of  the  breach,  provided  for  liquidated  damages,  and 
not  for  a  penalty,  and  was  enforceable,  where  defendant  breached  his  con- 
tract by  refusing  to  pay  the  rental  stipulated,  less  a  proportionate  allow- 
ance made  for  the  dark  nights. 

$.  Contracts  ^»30S — Construction. 

Under  a  contract  whereby  plaintiff  agreed  to  install  and  generally 
maintain  an  electric  sign,  defendant  ''to  pay  the  company  the  sum  of  $06 
as  deposit  and  $6^  each  week  in  advance  for  the  remaining  term  of  this 
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contract  ail  rental  for  the  ase  of  said  sign  and  Vgbfixtg  tliereof,**  the  PSH 
held  a  deposit  by  way  of  security  for  performance  of  the  agreement,  and 
not  a  payment  on  account  for  the  first  weeks  of  the  term. 

Appeal  from  Municipal  Court,  Borough  of  Manhitttaa,  Third  Dis- 
trict. 

Action  by  the  Federal  Sign  System  (electric)  against  Estelle  D. 
Palmer.     From  a  judgment  in  favor  of  defendant,  plaintiflE  appeals 
Reversed,  and  judgment  directed  in  favor  of  plaintiff. 
•   Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

John  P.  Broomell,  of  New  York  City,  for  appellant. 

Dowsey  &  Parsons,  of  New.  York  City(Jam^s  L.  Dowsey  and 
Erastus  J.  Parsons,  both  of  New  York  City,  of  counsel),  for  re- 
.  spondent. 

BIJUR,  J.  The  facts  were  stipulated.  It  appears  that  plaintiff  and 
defendant  entered  into  an  agreement  February  17,  1917,  whereunder 
plaintiff  agreed  to  install  ai\d  generally  to  maintain  an  electric  sign 
on  premises  occupied  by  defendant.  Defendant  **agrees  to  pay  the 
company  the  sum  of  $56  as  deposit  and  $6.26  each  week  in  advance 
for  the  remaining  term  of  this  contract  as  rental  for  the  use  of  said 
sign  and  lighting  thereof.  *  *  *  "  ^}^^  sign  was  duly  maintained 
until  January  2,  1918,  when  the  first  ordei^  of  the  federal  Fuel  Ad- 
ministrator forbade  its  illumination  except  on  Saturday  nights.  On 
March  3r  1918,  the  order  was  modified  by  permitting  the  illumina- 
tion on  all  nights  except  Thursdavs  and  Sundays.  Plaintiff  main- 
tained the  sign  illuminated  on  Saturday  nights  during  the  first  period, 
and  on  all  nights  except  Thursdays  and  Sundays  during  the  second, 
until  March  29,.  1918,  when  the  lighting  was .  discontinued  and  the 
sign  removed,  upon  plaintiff's  claim  that  defendant  failed  and  refused 
to  pay  the  rental  stipulated,  less  a  proportionate  allowance  made  for" 
the  dark  nights.    The  contract  further  provided: 

''tJpon  a  breach  of  this  agreement,  by  the  leasee,  the  company  may  remove 
the  sign,  etc.,  in  which  event  the  lessee  will  pay  the  company  a  sum  equiva- 
lent to  $12  for  each  unexpired  month  of  the  term  ot  the  contract^  whldb  amn  is 
agreed  to  be  the  actual  loss  snffered  by  the  company  by  reason  of  sucb 
breach.  Nonpajrment  by  the  lessee  for  rental  due  under  this  contract  to  the 
company  may  be  considered  a  breach  of  this  contract" 

This  action  was  brought  for  the  amount  of  damages  thus  stipulated. 

[1,2]  As  no  opinion  was  rendered  by  the  learned  judge  below,  the 
reasons  for  his  decision  do  not  appear.  Respondent  does  not  seri- 
ously contend  that  the  orders  of  the  federal  Fuel  Administrator  ter- 
minated the  agreement ;  nor  would  such  contention,  if  made,  avail,  in 
view  of  a  number  of  decisions  of  this  court  to  the  contrary,  notably 
Federal  Sign  System  v.  Public  View  Baking  Co.,  memorandum  not 
for  publication,  an  affirmance  by  this  court. at  the  January,  1919, 
term,  of  a  judgment  in  favor  of  plaintiff  in  a  case  similar  in  that 
respect  to  the  one  now  before  us.  Moreover,  that  case  necessarily 
determined  that  the  amount  stipulated  as  damages  must  be  construed 
as  liquidated  damages  rather  than  a  penalty.    To  the  same  effect*  see 
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Federal  Sign  System  v.  Epps,  49  Misc.  Rep.  547,  98  N.  Y.  Supp.  855 ; 
Federal  Sign  SystemT.^Soutsos,  132' N.Y,  Supp.  761. 

[8]  Res^ondlsnt's  chief  contentibn  on  the  present. appeal  seems  to  be 
that  the  language  of  thi^  contract  in  the. instant  case  distinguishes  it 
from  the  others,  in  that  the  provision  that  the  lessee  agrees  to  pay  the 
company  the  sum  of  $56  "as  deposit'*  must  be  construed  as  a  payment 
on  account  for  the  first  weeks  of  the  term,  and  that,  thus  construed, 
defendant,  who  has  been  found  to  have  been  in  default  for  but  a  small 
part  of  $56,  must  be  held  not  to  have  been  in  default,  and  that  con- 
sequently there  was  no  breach  by  her  of  the  agreement.  In  this  con- 
struction, however,  I  cannot  concur.  It  seems  to  me  to  be  clear  that 
the  sum  named  was  a  deposit  by  way  of  security  for  defendant's 
performance  of  the  agreement.  Such  could  be  the  natural  import  of 
the  language  used,  and  it  is  confirmed  by  the  fact  that  $56  -would  not 
pay  for  any  definite  number  of  weeks  without  leaving  a  fractional 
sum,  either  more  or  less,  as  the  case  may  be. 

Respondent  .^urges  that  the  meaning  for  which  he  contends  is  ap- 
parent from  the  use  of  the  phrase  "$6.26  each  week  in  advance  for 
the  remaining  term  of  this  -contract,"  and  refers  to  words  which  have 
been  crossed  out  in  the  original  form  of  the  agreement  as  emphasizing 
that  meaning.  *  In  Xhtt  respect  also,  however,  I  reach  the  opposite  con- 
clusion.   The  printed  form  reads : 

"The  lessee  Bgsees  to  pay  tbe  company  the  som  of dollars  in  tidivance 

each  week  for  a  perU^d  of  twenty-sios  ioeefc«,  and doUars  each  week  id 

advance  for  the  remaining  term  of  this  contract.'* 

The  wordis  italicized  have  been  stricken  out  m  the  contract,  and  the 
words  "as  deposit^'  substituted  therefor.  It  is  quite  evident  that  the 
word  "remaining"  was  not  stricken  oat  by  mere  oversight,  and  that 
under  its  usual  form  of  contract  the  company  requires  the  lessee  to 
pay  on  the  spot?  the  rental  for  26  weeks,  and  then  provides  for  a 
weeldy  rental  payable  in  advance  for  the  'Wemaifdng  term  of  the  con- 
tract." Respondent  in  the  contract  in  the  instant  case  was  not  re- 
quired to  pay  down  this  advance  rental  for  26  weeks,  but  in  lieu 
thereof  was  permitted  to  make  a  "deposit"  of  $56.  Upon  this  state  of 
facts,  therefore,  I  find  it  estaUished  that  the  plaintiff  performed  the 
agreement,  that  defendant  breached  it  by  refusal  to  pay  the  rental 
due,,  and  that  plaintiff  was  entitled  to  recover  the  amount  sued  for. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  in  fa- 
vor of  plaintiff  for  the  liquidated  damages  specified  in. the  contract, 
to  wit,  $237,  with  appropriate  interest  and  costs  in  the  court  below. 
All  concur. 
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6INSBBRQ  V.  MEBWIN  et  aL 

(Supreme  Oourt,  Appellate  Term,  First  Department    June  6,  1919.) 

Sales   <s=»406— Failure   to    De!liveb— AonoN    vt>a   DAXA^fsa^Bxtxjuff   or 
Goods  Bsckivkd. 

Where  plaintiff  bon^^t  from  defendants  flre  sewing  machines,  which  de- 
fendants refused  to  deliver,  and  two  special  machines,  which  were  de- 
livered, he  was,  where  he  proved  that  the  five  machines  were  worth  in 
the  market  $55  more  than  he  had  paid  for  them,  entitled  to  recover  what 
he  had  paid  for  the  five  machines  and  the  $55  dlffo^mce  in  vaine  for 
which  he  sued;  return  of  the  tWo  machines  not  being  essential  to  en- 
title plaintiff  to  the  damage. 

*  Appeal  from  Municipal  Court,  Borough  of  Manhattan ;  First  Dis- 
tfict. 

Action  by  Samuel  Ginsberg  against  Nelson  L.  Merwin  and  another. 
From  a  judgment  in  favor  of  defendants  after  a  trial  by  a  judge  with- 
•  out  a  jury,  plaintiff  appeals.    Reversed. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ, 

Louis  B.  Brodsky,  of  New  York  City,  for  appellant 
Jordan  &  Williams,  of  New  York  City  (F.  S,  Williams,  of  New 
York  City,  of  counsel),  for  respondents. 

BIJUR,  J.  Plaintiff  proved  by  his  own  testimony  and  by  an  itemiz- 
ed bill  rendered  to  him  by  the  defendants,  which  is  recited  as  "paid," 
that  he  had  bought  from  the  defendants  five  sewing  machines  and  two 
other  special  machines  at  the  respective  prices  fixed  in  Ae  bill.  The 
two  special  machines  were  delivered,  and  need  not  be  considered.  The 
five  sewing  machines,  purchased  for  $65,  the  defendants  refused  to 
deliver. 

Plaintiff  proved  sufficiently  that  they  were  worth  in  the  market  $55 
more  than  he  had  agreed  to  pay  for  them.  He  was  therefore  entitled 
to  recover  $65  which  he  had  paid  and  the  $55  difference  in  value  for 
which  he  sued.  The  learned  judge  below  decided  for  the  defendants, 
evidently  on  the  theory  expressed  by  him  in  these  words : 

."You  can*t  recover  any  damages  In  this  case.  You  should  have  retozned 
those  two  machines,  to  have  entitled  you  to  the  damage." 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  in  favor 
of  plaintiff  for  $120,  with  appropriate  interest  and  appropriate  costs 
in  the  court  below.     All  concur. 


(IOC  Misc.  Rep.  599) 

GIFFORD  V.  PABGO. 

(Oneida  County  Court    March,  1919.) 

1.  Justices  of  the  Peace  ^=s»83(2) — ^Amendment  of  Summons. 

A  Justice  of  the  peace  has  no  power  to  amend  a  summons;  the  powers 
given  to  courts  by  Code  Civ.  Proc.  §  723,  applying  to  courts  of  record,  the 
justice  having  no  other  powers  in  that  connection,  except  such  as  are 
given  by  section  2994  relating  to  pleadings  only. 

tft=»For  other  cases  see  siiffle  topic  ft  KBT^NUMBER  in  aU  Key-Numbered  Dlseeta  ft  Indexes 
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2.  JuBncoBB  or  vbm  Pmiov  ^83»15(H4)— AidBnDMnn  ov  Bumuov^^Apveai/^Eb- 

XOPPKL. 

Where  summons  in  Justice  court  was  amended  by  consent  as  to  the 
name  of  the  defendant  and  an  answer  was  filed  in  that  name,  the  de- 
fendant, on  appeal  from  an  adverse  Judgment,  was  estopped  to  complain 
that  the  amendment  was  without  warrant,  even  where  sununons  as  first 
issued  was  not  effective. 
B*  Joint-Stock  Ck>MPAMX]&s  ^s>l,  19— Pboov  of  OozPORATti  Existence — "Cobt 
pobation/* 

Oode  Civ.  Proc  1 1776,  providing  that,  in  action  against  a  corporation, 
plaintiff  at  the  trial  need  not  prove  its  existence  unless  a  verified  answer 
affirmatively  alleges  that  defendant  is  not  a  corporation,  applies  to  a 
"Joint-stock  association,"  which  is  not  a  "corporation,"  Qiough  having 
most  of  the  attributes  of  a  corporation* 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Corporation.] 

4.  Gabbixbs  ^s>150 — "Delsly  in  DauvxaT-^LaoaTATipN  ov  I£llbiijtt — ^Neoli- 

OENCB— WBITTBN  OUilM^ 

A  Judgment  for  $14  for  delay  in  the  delivery  of  a  casting  shipped  by 
plaintiff  should  be  permitted  to  stand  on  the  theory  that  the  action  was 
for  negligence,  from  which  defendant  was  not  absolved  by  a  condition  of 
shipping  receipt  that  plaintiff's  claim  should  be  made  in  writing. 

5.  Costs  €=»247--Affibuance  of  JxjDQitxjxr  in  Pabt. 

Under  Code  Civ.  Proc.  f  3066,  par.  5,  respondent  whose  Judgment  was  af- 
finned  only  in  part  was  entitled  to  |10  costs  and  4i8hursements. 

Action  by  William  E.  GifFord  against  James  C.  Fargo,  as  treasurer 
of  the  American  Express  Company.  On  questions  of  law  from  a 
judgment  of  Justice's  Court  in  favor  of  plaintiff,  defendant  appeals. 
Judgment  reduced  and  affirmed. 

Jones,  Townscnd  &  Casey,  of  Utica,  for  appellant 
James  T.  Cross,  of  Rome,  for  respondent 

HAZARD,  J.  On  April  24,  1918,  the  plaintiff  shipped  or  caused  to 
be  shipped  from  Syracuse,  N.  Y.,  a  certain  "casting"  by  the  American 
Express  Company  to  plaintiff  at  McConnellsville  in  this  county,  a  dis- 
tance of  some  54  miles.  It  is  said  that  the  shipment  should  have 
reached  McConnellsville  the  following  morning,  but  it  did  not  in  fact 
arrive  there  for  upwards  of  two  months.  This  action  was  brought 
to  recover  damages  on  account  of  the  foregoing  facts  and  has  resulted 
in  a  verdict  for  the  plaintiff  in  the  sum  of  $49,  from  which  defendant 
appeals. 

[1]  The  summons  was  originally  issued  against  "American  Express 
Company."  It  was  served  as  per  return  upon  Addison  Gibbons,  "agent 
for  defendant  at  the  town  of  Annsville,  N.  Y.*'  We  may,  I  think, 
assume  that  this  service  is  sufficient  under  section  2881  of  the  Civil 
Code.  Upon  the  return  of  the  summons  presumably,  the  plaintiff 
asked  to  amend — 

'*all  the  proceeding  in  the  action  to  conform  to  the  fact  so  as  to  read  William 
B.  Gifford,  plaintiff,  and  James  0.  Fargo,  as  treasurer,  of  the  American  Ex- 
press Company  defendant** 

It  seems  this  motion  was  granted.  I  do  not  think  the  justice  of 
the  peace  had  any  power  to  amend  his  process.    The  powers  given  to 

^9 For  other  cates  see  same  topic  a  KETr-NTTMBER  in  all  Key-Ntimbered  Digests  &  Index  m 
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courts  by  section  72S''  of  the  Code  cleariy  apf>ly  to  courts  of  record, 
and  the  justice  had  no  other  powers  in  that  connection,  except  such 
as  are  given  to  him  by  section  2994  of  the  Code,  which  relates  to  plead- 
ings only. 

[2]  However,  the  following  appears  in  the  return: 

"Tbis  motion  is  made  pursuant  to  consent  made  In  open  court  at  the  time  of 
Joining  issues  by  Mr.  Thyme,  who  opens  [doubfiess  meaning  appears]  as  at- 
torney and  agent" 

Appellant  contends  that  the  amendment  was  without  warrant  of 
law  and  without  authority,  and  that  the  magistrate  did  not  acquire  and 
never  had  any  jurisdiction  to  render  a  jud^e^ent  against  the  defend- 
ant, James  C.  Fargo,  as  treasurer.  It  is  doubtless  true  that  the  sum- 
mons as  issued  was  not  effective ;  but  it  havin|^  been  served  upon  an 
agent  of  the  defendant,  and  the  defendant  having  appeared  azid  con- 
sented thereto,  I  think  it  is  estopped  from  raising  any  such  claim  at 
this  time,  especially  when  it  appears  that  at  a  later  date  a  written 
answer  was  filed  herein  with  titl^  as  above,  and  signed  as  follows: 

"James  O.  Fargo,  as  Treasurer  of  the  American  Bxpress  Company,  by 
Jones,  Townsend  &  Casey,  Their  Attorneys.'' 

Nowhere  in  the  case  prior  to  the  argument  of  this  appeal  has  the 
defendant  Fargo  registered  any  objection,  but  seems  to  have  volun- 
tarily appeared  and  consented  that  the  fqrmer  error  in  the  original 
summons  might  be  corrected  by  bringing  *the  suit  against  himself  as 
treasurer.  I  do  not  think  he  should  be  heard  upon  this  appeal  to 
question  what  he  has  expressly  and  repeatedly  consented  to  by  appar- 
ently two  different  representatives  appearing  for  him  at  different 
times  in  this  action.  Darling  v.  Protective  Assurance  Soc,  71  Misc. 
Rep.  113,  127  N.  Y.  Supp.  486.   . 

[3]  The  complaint  herein  alleges : 

'That  the  American  Express  Company  is  a  Joint-stock  association  of  more 
than  seven  persons,  of  which  the  defendant  James  C.  Fargo  Is  treasurer,  exist- 
ing pursuant  to  the  laws  of  the  state  of  New  York,  •  •  •  and  at  all 
times  hereinafter  named  was  engaged  In  fousina«  tn  tike  stste  of  Ne^v  Tork 
an6  elsewhere  as  a  common  carrier  0(f.  goods  in4  merchandise." 

The  answer  contains  a  general  denial,  but  does  not  affirmatively 
attack  the  above  allegation.  No  evidence  Was  given  upon  the  trial  as 
to  the.  character  of  the  defendant  It  is  claimed  by  the  appellant  that 
section  1776  of  the  Code  does  not  apply  to  joint-stock  associations, 
and  that  therefore  there  was  a  failure  of  proof.  The  point  is  inter- 
esting and  apparently  novel,  as  no  citations  are  furnished  me,  and  I 
am  tmable  to  find  any  directly  in  point  The  nearest  case  I  am  able 
to  find  is  Tiffany  v.  Williams,  10  Abb.  Prac.  204;  but  I  am  convinced 
that  there  was  in  that  case  an  affirmative  allegation  of  denial,  although 
this  is  not  beyond  doubt.  The  question  is  not  without  dif^culties.  Sec- 
tion 1776  by  its  terms  relates  only  to  an  action  "brought  by  or  against 
a  corporation."  A  joint-stock  association  is  not  a  "corporation,"  but 
it  has  many,  in  fact  most,  of  the  attributes  of  one.  In  fact,  it  has 
been  said  to  have  all  of  the  attributes  except  that  of  having  a  seal 
Waterbury  v.  Merchants'  Union  Express  Co.,  50  Barb.  160. 
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Again  it  is  said  that: 

"A  Joint-Stock  association  is  hybHd  In  its  character.  It  Is  regarded  for 
flome  purposes  as  a  corporation  and  for  other  purposes  as  a  partnership." 
Matter  of  Jones*  28  Miee.  Bep^  358,  50  N.  Y.  Supp.  884. 

PlaintiflP  ditcs  article  8  of  section  3  of  the  New  Yorjc  state  Consti- 
ttitioa  which  pdrovides  that : 

**J^e  term  'c^Nrporatlons*  as  nsed  in  th'is  article  riialL  be  coxustmed  to  in- 
<!lade  all  associations  and  Joint-stodE  companies." 

This,  however,  is  probably  not  controlling,  as  it  will  be  observed 
that  it  refers  only  to  the  term  "as  used  in  this  article,"  meaning,  of 
course,  the  Constitution,  and  not  including  the  Code.  Defendant 
cites  the  case  of  McCabe  v.  Goodfellow,  133  N.  Y.  89,  30  N.  E.  728,  17 
L.  R.  A.  204,  as  authority  for  the  proposition  that  the  plaintiff  must 
allege  and  prove  that  all  the  members  of  the  association  were  liable 
either  jointly  or  severally  to  pay  his  claim.  This  dictum  is  pursuant 
to  and  in  conformity  with  the  language  of  section  1919  of  the  Code. 
Not  only  was  there  not  in  the  case  at  bar  any  proof  of  the  identity 
of  character  of  the  defendant,  hut  there  was  also  entire  absence  of 
any  proof  along  the  lines  indicated  in  the  case  of  McCabe  v.  Good- 
feUow,  and  appellant  contends  that  in  the  absence  of  such  proof  this 
judgment  cannot  stand 

After  mature  deliberation,  I  am  of  the  opinion  that  the  case  at  bar 
must  be  differefitiated  from- the  McCabe  v.  Gciod fellow  Case.  The 
organization  involved  in  that  case  was  an  unincorporated  society, .  a 
mere  association  organized  for  an  altruistic  purpose,  with  no  capital, 
and  with  no  thot^ht  of  transacting  any  business  or  making  any  profit. 
This  defendant,  on  the  other  hand,  is  organized  for  business,  has  a 
capital  and  is  being  operated  for  profit.  In  the  McCabe  Case  the 
court  (133  N.  Y.  at  page  95,  30  N.  E.  729)  points  out  this  difference, 
saying : 

"In  this  respect  Qiere  Is  a  pihin  distlnotioa  between  assodations  fbrmed  for 
the  puinpose  of  pecuniary  profit  and  those  formed  for  other  objects." 

See,  also,  Westcott  v.  Fargo,  61  N.  Y.  549, 19  Am.  Rep.  300. 

It  is  not  a  matter  beyond  doubt  as  to  whether  a  joint-stock  associa- 
tion gets  its  authority  to  sue  or  be  sued  from,  section  1919  of  the  Code. 
Formerly^  such  an  association  was  given  authority  to  sue  and  bo  sued. 
Laws  1849,  c.  258.  '  That  act  has  been  repealed,  and  various  amend- 
atory acts  have  been  passed,  some  or  all  of  which  have  been  repealed. 
Nothing  similar  seems  to.  be  found  in  the  Joint-Stock  Association  Law 
(Consol.  Laws,  c.  29),  as  it  now  exists.  Even  if  we  must  have  re- 
course to  section  1919  for  authority  to  sue  a  joint-stock  association,  I 
think  we  may  assumcf  that  it  is  the  intention  of  the  law  to  include  such 
a  concern  as  is  this  defendant  within  the  provisions  of  section  1776 
of  the  Code.  It  is  organized  about  like  a  corporation,  has  all  the  prac- 
tical characteristics  of  a  corporation,  and  all  of  the  reasons  which 
make  section  1776  of  the  Code  necessary  or  desirable  apply  with  equal 
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force  to  this  defendant ;  and  I  think  it  should  be  held  tfadt  the  {mvi- 
sions  of  that  section  do  apply,  and  that  there  was  therefore  no  failure 
of  proof  in  that  respect  in  this  case. 

The  value  of  the  casting  in  question  upon  the  day  of  shipment  was 
proven  at  $14,  and  the  plaintiff  has  been  permitted  to  recover  in  addi- 
tion upon  his  claim  for  special  damages  because  of  the  delay  or  fail- 
ure to  deliver.  It  is  claimed  by  the  defendant  that  upon  the  authority 
of  Chapman  v.  Fargo,  223  N.  Y.  32,  119  N.  E.  76,  L.  R-  A.  1918F, 
1049,  Ann.  Cas.  1918E,  1054,  the  plaintiff's  proofs  were  not  sufficient 
to  entitle  him  to  recover.  I  deem  it  unnecessary  to  pass  specifically 
upon  that  point,  because  I  consider  that  the  lack  of  proof  of  damage 
is  such  that  no  damages  under  the  special  agreement  were  established. 
Whatever  the  facts  with  reference  to  the  proofs  may  have  been,  the 
return  does  not  show  anything  warranting  special  damages.  The 
proof  does  show  that  a  casting  worth  $14  was  delivered  to  the  defend- 
ant for  shipment  on  April  24,  1918;  that  it  should  have  arrived  at  its 
destination  the  following  day ;  that  it  did  not  in  fact  arrive  there  until 
"some  time  in  July,"  when  plaintiff  refused  to  accept  it,  and  testified 
that  it  had  then  no  value.  This  evidence  is  uncontradicted,  and  I 
think  clearly  entitles  the  verdict  to  stand  for  that  amount  The  sug- 
gestion that  the  "casting''  had  some  value  as  junk  has  no  particular 
force,  as  there  is  nothing  in  the  case  to  show  what  the  casting  was 
made  of,  or,  if  it  had  any  value  at  all,  it  was  more  than  nominal.  The 
recovery  of  the  plaintiff  must  therefore  be  reduced  to  $14. 

[4]  Defendant  raises  another  point,  upon  which  he  contends  that 
the  recovery  of  the  plaintiff  cannot  stand  at  any  amount.  It  seems  that 
the  shipping  receipt  issued  by  the  defendant  to  plaintiff,  and  whidi 
constituted  the  contract  between  them,  contained  this  provision: 

"'Except  where  the  loss,  damage,  or  injury  complained  of  is  due  to  delay  or 
damage  while  being  loaded  or  unloaded,  *  *  *  as  conditions  precedent  to 
recovery  claims  must  be  made  in  writing  to  the  originating  or  deUvering  car- 
rier within  four  months  after  delivery  of  the  property,"  etc. 

No  such  claim  in  writing  was  proven  to  have  been  made.  It  was, 
however,  proven  that  oral  notice  and  claim  were  made  very  promptly 
and  persistently,  so  that  the  real  reason  for  the  rule  or  condition,  which 
is  to  give  notice  to  the  shipper,  was  very  fully  complied  with.  I  think 
the  small  recovery  should  be  permitted  to  stand  upon  the  theory  that 
the  foundation  for  the  action  is  negligence  of  the  defendant  concern, 
and  that  the  condition  referred  to  does  not  absolve  it  from  liability  for 
its  own  negligence.  Lynch  v.  New  York  Central  &  H.  R.  R.  R.  Co., 
89  Misc.  Rep.  476,  153  N.  Y.  Supp.  633;  Richardson  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  122  App.  Div.  122,  106  N.  Y.  Supp.  702;  Security 
Trust  Co.  V.  Wells  Fargo  &  Co.,  81  App.  Div.  426, 80  N,  Y.  Supp.  830. 

[5]  We  come  to  the  question  of  costs,  which  are  governed  by  para- 
graph 5  of  section  3066.  The  judgment  has  been  affirmed  only  in 
part.  I  feel  that  the  reduction  is  due  mostly  to  technical  errors,  and 
possibly  the  failure  of  a  lay  magistrate  to  properly  transcribe  the  evi- 
dence, and  that  therefore  the  respondent  should  have  whatever  costs 
of  this  appeal  are  permitted  in  such  a  case.    The  judgment  will  there- 
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fore  be  reduced  from  $49  to  $14^  and,  as  so  reduced,  affirmed, 
with  $10  costs  and  disbursements  to  the  respondent. 
Order  affirmed,  with  $10  costs  and  disbursements. 


(106  Miaa  Bep.  652) 

CURREN  V.  GILLAM. 

(MimiciiJal  Court  of  City  of  New  York,  Borough  of  Mooklyn,  Fotirtb  District. 

Marcli,  1919.) 

1.  MOBTOAOES  9=:>471 — FOBXCLOSUBE— RXCBIYEA— OOLI^BOTION  OF  BiNTS. 

A  receiver  of  mortgaged  premises  pending  a  foreclosure  action  cannot, 
by  summary  proceedings  under  Oode  Ciy.  Proc.  f  2231,  subd.  2,  and  sec- 
tion 2235,  dlspoeaess  owner  of  equity  of  redemption  tor  failure  to  pay  the 
alleged  reasonable  value  of  his  use  and  occupation  pending  the  action,  as 
there  is  no  relation  of  landlord  and  tenant. 

2,  MoBTOAGES  ^=9471 — Receivebt— Pendino  Fobbclosubb  Actxoh — SuiacABT 

Pboceedino  bt  Obdbb  of  Goubt. 

Becelyer  of  mortgaged  premises  pending  a  foreclosure  action  cannot,  by 
summary  proceedings  under  Code  CIt.  Proa  |  2231,  subd.  2,  and  section 
2235,  dispossess  owner  of  equity  of  redemption  for  failure  to  pay  alleged 
reasonable  value  of  his  use  and  occupation  pending  action,  where  not  so 
authorized  by  special  order  of  court  appointing  him,  notwithstanding 
mortgagee's  ri^ts  under  Code  Giv.  Proc.  H  713.  714,  1496,  2281,  2235,  and 
2232,  and  rule  77  of  the  General  Rules  of  Practice. 

Sununary  proceeding  by  Joseph  P.  Curren,  as  receiver,  against  Elea- 
nor J.  Gillam,  to  dispossess  for  nonpayment  of  rent.  Proceeding  dis- 
missed. 

Thomas  J.  Snee,  of  Brooklyn,  for  receiver. 
James  Parkes,  of  New  York  City,  for  mortgagor. 

BOGENSHUT2,  J.  [1]  Summary  proceedings  are  brought  under 
the  statute  (Code  Civ.  Proc.  ^  17,  tit.  2,  §  2231,  subd.  2;  Id.  §  2235) 
to  dispossess  for  nonpa)maent  of  rent. 

The  petitioner,  as  receiver  pendente  lite,  seeks  to  dispossess  the 
owner  of  the  equity  of  redemption  of  the  mortgaged  premises  because 
of  her  failure  to  pay  $50  a  month  rent  designated  and  demanded  by 
him  as  receiver,  as  being  the  reasonable  value  of  the  owner's  use  and 
occupation  during  the  pendency  of  :the  foreclosure  action. 

As  the  proof  warrants  a  finding  that  Eleanor  J.  Gillam,  the  mother 
of  the  owner,  is  only  her  representative  and  caretaker,  and  not  a  ten- 
ant, no  right  to  dispossess  her  has  been  established.  This  presents 
the  material  and  somewhat  novel  issue  of  this  controversy. 

In  substance,  it  appears  that  upon  the  petitioner's  appointment  and 
qualification  as  receiver  he  called  upon  the  owner's  representative  at 
the  premises  and,  after  presentation  of  the  order  of  his  appointment, 
demanded  that  the  owner  thereafter  pay  $50  a  month  for  a  continua- 
tion of  her  occupancy.  Upon  her  refusal  to  pay  for  a  period  of  three 
months,  and  without  any  other  order  of  the  court  to  guide  him,  the 
petitioner  has  brought  these  proceedings.  He  contends  that  the  situa- 
tion entitles  him  to  maintain  these  proceedings,  while  the  tenant  as- 
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serts  no  such  power  exists :  First,  because  there  is  no  relation  of  land- 
lord and  tenant ;  and,  second,  because  there  was  no  authorization  by  a 
special  order  of  the  court  that  appointed  him. 

I  find  that  the  petitioner's  contention  is  not  supported  by  the  au- 
thorities. In  order  to  maintain  such  proceedings  for  nonpayment  of 
rent,  the  conventional  relation  of  landlord  and  tenant  must  exist  Ben- 
jamin V.  Benjamin,  5  N.  Y.  385 ;  Preston  v.  Hawley,  139  N.  Y.  296, 
34  N.  E.  906;  CoUyer  v.  CoUyer,  113  N.  Y,  442,  21  N.  E.  114; 
Milligan  v.  Gabbett,  101  Misc.  Rep.  253,  167  N.  Y.  Supp.  558;  Home 
Life  Ins.  Co.  v.  O'SuUivan,  151  App.  Div.  535,  136  N.  Y.  Supp.  105. 
Such  relation  may  exist  between  the  receiver  and  tenants  under  the 
owner,  or  through  leases  made  by  the  receiver.  Home  Life  Ins. 
Co.  V.  CySuUivan,  supra;   General  Rules  of  Practice,  rule  77. 

[2]  While  a  mortgagee,  for  the  protection  of  the  mortgage  indebt- 
edness, may  in  a  proper  case  have  a  receiver  appointed  to  collect  the 
rents  and  profits  (Code  Civ.  Proc.  §§  713,  714;  HoUenbeck  v.  Donnell, 
94  N.  Y.  342;  Derby  v.  Brandt,  99  App.  Div.  257,  90  N.  Y.  Supp. 
980),  nevertheless  neither  the  mortgagee  nor  the  receiver  acquires  any 
title  to  the  property ;  the  right  of  the  latter  being  measured  by  the  right 
of  possession  (pendente  lite)  as  against  the  mortgagor  and  all  claim- 
ing under  him  (Trimm  v.  Marsh,  54  N.  Y.  599,  13  Am.  Rep.  623; 
Keeney  v.  Home  Ins.  Co.,  71  N.  Y.  396,  27  Am.  Rep.  60;  Stokes  v. 
Hoffman  House,  167  N.  Y,  554,  559.  560,  60  N,  E.  667,  53  L.  R.  A. 
870). 

In  other  words,  a  mortgagee,  having  no  legal  estate  in  the  mortgaged 
premises,  cannot  eject  the  mortgagor  from  possession,  except  by  con- 
sent of  the  mortgagor,  or  after  foreclosure.  Code  Civ.  Proc.  §  1498 ; 
Barson  v.  Mulligan,  191  N.  Y.  306,  84  N.  E.  75,  16  L.  R.  A.  (N.  S.) 
151.  So,  also,  a  mortgagee  cannot  dispossess  a  mortgagor  under  the 
statute  of  "summary  proceedings"  (Code  Civ.  Proc.  §§  2231,  2235; 
Evertson  v.  Sutton,  5  Wend.  281,  21  Anv  Dec.  217;  Roach  v.  Cosine, 
9  Wend.  227),  except  in  cases  of  foreclosure  by  advertisement  (Code 
Civ.  Proc.  §  2232;  Greene  v.  Geiger,  46  App.  Div.  210,  61  N.  Y.  Supp. 
524 ;  Fletcher  v.  McKeon,  71  App.  Div.  278,  75  N.  Y.  Supp.  817). 

However,  as  an  incident  of  the  appointment  of  a  receiver,  he  is  vest- 
ed with  general  powers  to  sue  for  and  collect  the  debts,  demands,  and 
rents  belonging  to  the  mortgagor.  General  Rules  of  Practice,  rule  77. 
And  when  necessary  rent  out  the  subject-matter  of  his  charge  in  whole 
or  in  part  during  the  pendency  of  the  foreclosure  action,  but  not  to 
exceed  one  year,  and  may  compel  tenants  to  attorn  and  pay  rents  to 
him  (rule  77,  supra) ;  and,  as  the  representative  of  the  owner's  estate 
and  entitled  to  possession,  may  maintain  summary  proceedings  against 
the  tenants  for  nonpayment.  Code  Civ.  Proc.  §  2235;  Matter  of 
Renwick,  1  Month.  L.  Bui,  19. 

Outside  of  the  rights  stated,  I  cannot  find  any  authority  that  in- 
vests a  receiver  of  rents  and  profits  with  power  to  act  in  respect  to  the 
property  or  of  the  occupants,  except  upon  some  special  order  of  the 
court.  Decker  v.  Gardner,  124  N.  Y.  334,  26  N.  E.  814,  11  L.  R.  A. 
480;  American  Mortg.  Co.  v.  Sire,  103  App,  Div.  396,  92  N.  Y.  Supp. 
1082 ;  Derby  v.  Brandt,  supra. 
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No  doubt  a  receiver  toay,  in  a  proper  case^  spply  to  the  court  which 
appointed  him  for  a  special  order  to  compel  a  mortgagor,  occupying 
the  mortgaged  premises  pendente  lite,  to  pay  a  proper  rental  sum  for 
his  continuation  therein,  or  to  relinquish  and  surrender  possession,  in 
order  to  prevent  waste  or  otherwise  safeguard  the  fund  that  is  to  dis- 
charge the  mortgage  indebtedness.  Gunning  v.  Bowers,  1  Month.  L. 
Bui.  19;  Mutual  Life  Ins.  Co.  v.  Spicer,  12  Hun,  117;  Citizehs  S. 
Bank  v.  Wilder,  11  App.  Div.  63,  42  N.  Y.  Supp.  481;  Public  Bank 
V.  London,  159  App.  Div.  484,  144  N.  Y.  5upp.  561.  In  other  words, 
the  right  of  a  receiver  to  compel  the  mortgagor  cither  to  pay  a  rea- 
sonable sum  for  use  and  occupation,  or  surrender  possession  during  the 
pendency  of  the  foreclosure  actiwi,  does  not  arise  from  any  inherent 
power  that  attends  in  the  order  of  appointment.  He  cannot  deal  with 
his  charge  as  he  sees  fit,  or  arbitrarily  compel  the  owner  of  the  equity 
of  redemption  to  accept  an  obligation  against  his  will  or  without  an 
opportunity  to  be  heard  thereon.  On  the  contrary,  his  rights  in  such 
respect  can  only  arise  from  some  special  power  vested  in  him  by  an 
order  of  the  court  which  appointed  him,  coupled  with  its  inherent  pow- 
er to  enforce  compliance  with  its  mandate.  Foster  v.  Townshend,  68 
N.  Y.  203,  206. 

I  fail  to  find,  nor  has  my  attention  been  called  to,  any  authority  that 
allows  such  receiver  to  dispossess  a  mortgagor  by  summary  proceed- 
ings (Code  Civ.  Proc.  c  17,  tit.  2)  for  nonpayment  of  rent  proceed- 
ings must  be  dismissed. 

Proceedings  dismissed. 


(107  Misc.  Rep.  42f5)  •  • 

In  re  EAltLTS  BSTATD. 

(Surrogate's  CJouijt,  New  York  (bounty.    May  29,  191d.) 

1.  Taxation  ^b990<K^— TaANsneB  Tax-^Appsal  nou  Obdieb  Assbssxno  Tax. 

Allegntions  In  schedules  and  affidavits  attached  to  appraiser's  report 
will  t^  taken  as  tme,  on  appeal  from  order  assessing  a  tax  on  value  as 
ascertained  by  appraiser,  where  no  evidence  was  submitted  to  appraiser 
to  contradict  or  explain  such  allegations. 

2.  Taxation  «=»866 — Tbansfer  Tax — Pbopebtt  Held  in  Tbust. 

Transfer  tax  was  Improperly  assessed  upon  property  purchased  by  de- 
ceased with  funds  held  by  deceased  as  a  trustee. 

8.  TRVfna  Cs»S48 — ^Hbibs  of  TauflTEfi— Pbopebtt  Pxxkcrasbd   with  Trust 

FUNBS. 

Property  purchased  by  deceased  with  trust  funds  descend  to  heir  or 
next  of  kin  Impressed  with  the  trust,  and  such  heirs  or  next  of  kin  hold 
the  property  as  trustees  for  benefldarles  of  trust. 
4.  Taxation   ^=3893^TBAN8rBB  Tax — ^PBoPEBitr   Pttbohasbd   with   Trust 
Funds. 

Where  action  Is  pending  to  impress  trust  upon  deceased's  property  pur- 
chased by  deceased  with  trust  funds,  appraisal  of  estate  for  purpose  of 
assessing  transfer  tax  should  be  suspended  until  termination  of  the 
action. 

In  the  matter  of  the  estate  of  Mary  A.  Early.    From  an  order  as- 
sessing a  tax  upon  the  value  of  their  respective  interests,  as  ascertained 
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by  the  appraiser,  one  of  the  administrators  and  one  of  the  next  of  kin 
of  deceased  appeal.    Settle  order  on  notice. 

Charles  M.  Early,  of  New  York  City,  for  appellant  Charles  M. 
Early. 

*  Frederick  S.  Rauber,  of  New  York  City,  for  appellant  Agnes  C. 
Early. 

John  Delahunty,  of  New  York  City,  for  Joseph  N.  Early. 

Lafayette  B.  Gleason,  of  New  York  City,  for  state  comptroller. 

FOWLER,  S.  One  of  the  administrators  of  the  estate  of  the  de- 
cedent and  one  of  her  next  of  kin  appeal  from  the  order  assessing  a 
tax  upon  the  value  of  their  respective  interests  as  ascertained  by  the 
appraiser.  While  two  notices  of  appeal  have  been  filed,  the  questions 
raised  by  them  are  identical. 

[1-3]  The  decedent  died  on  the  23d  of  December,  1917.  At  the 
time  of  her  death  she  was  sole  trustee  of  the  estate  of  her  husband, 
John  Early.  The  appraiser  found  that  the  value  of  the  real  estate  of 
which  she  died  seized  and  the  personal  property  of  which  she  died  pos- 
sessed was  $242,758.80.  The  schedules  and  affidavits  attached  to  the 
appraiser's  report  show  that  of  this  amount  only  $21,474.09  belonged  to 
her  individually,  and  that  the  remainder  of  the  property  was  purchased 
by  her  with  the  trust  funds  of  the  estate  of  John  Early,  deceased.  No 
evidence  was  submitted  to  the  appraiser  to  contradict  or  explain  these 
allegations,  and  for  the  purpose  of  this  appeal  they  must  be  taken  as 
true.  Upon  this  evidence,  therefore,  the  appraiser  was  not  justified  in 
reporting  that  the  real  estate  purchased  with  the  trust  funds  belonged 
to  the  decedent  and  was  transferred  to  her  heirs  at  law  under  the  stat- 
ute of  descent  (Consol.  Laws,  c.  13).  As  a  matter  of  law,  the  heirs  or 
next  of  kin  of  the  decedent  would  hold  the  property  purchased  with 
the  trust  funds  as  trustees  for  the  persons  entitled  to  it  under  the  will 
of  John  Early,  deceased. 

[4]  It  appears  from  the  appraiser's  report  that  there  is  an  action 
how  pending  in  the  Supreme  Court  of  this  state  for  an  accounting  in 
the  estate  of  John  E^irly,  deceased,  and  for  a  judgment  impressing  a 
trust  upon  the  property  held  by  the  decedent  and  purchased  by  her 
with  the  trust  funds  of  the  estate  of  John  Early,  deceased ;  and  as  it  is 
obviously  impossible  to  determine  the  value  of  the  interests  of  the  heirs 
or  next  of  kin  in  the  estate  of  the  decedent  until  the  final  termination 
of  that  action,  it  seems  to  me  that  the  appraisal  of  the  estate  should  be 
suspended  until  that  time. 

Upon  the  papers  now  submitted  to  me,  the  appraiser's  report  and  the 
order  entered  thereon  are  incorrect,  and  therefore  the  order  assessing 
tax  will  be  reversed,  and  the  proceeding  remitted  to  the  appraiser. 

Settle  order  on  notice. 
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a07  Misc.  Bep.  458) 

LAINFIESTA  v.  STURGBS. 

(Supreme  CSonrt,  Special  Term,  New  York  Goimty.    Jane  11,  191^.) 

BbKACH  of  MaBBIAOK  PbOMISB  ^s^IS^PleADINO — Ck>HPI^XNT— SunriciENCT — 
AlXEQATION  OF  MaBBIAOE  CONTRACT. 

An  amended  complaint,  alleging  among  other  things  that  the  defendant 
asked  the  plaintiff  "to  marry  him  witiiin  a  reasonable  time  thereafter, 
and  that  plaintiff  then  agreed  to  marry  said  defendant  within  a  reasonable 
time  thereafter/'  held  to  suffldently  allege  mutuality  of  promises^  or  offer 
and  acceptance  sufficient  to  constitute  a  contract,  in  yiew  of  Code  Civ. 
Proc.  I  519,  providing  for  liberal  construction  of  pleadings. 

Action  by  Margaret  Lainfiesta  against  Livingston  M.  Stiirges. 
Plaintiff  and  defendant  both  moved  for  judgment  on  the  pleadings, 
consisting  of  an  s^ended  complaint  and  a  demurrer  thereto  upon  the 
ground  of  insufficiency.  Defendant's  motion  denied ;  plaintiff's  cross- 
motion  granted,  with  leave  to  the  defendant  to  withdraw  his  demurrer 
and  to  answer  within  20  days  after  service  of  copy  of  order  to  be  en- 
tered hereon,  with  notice  of  entry  thereof  and  upon  payment  of  costs. 

Burger  &  Burger,  of  New  York  City,  for  plaintiff. 
Robert  Brenton  Olsen,  of  New  York  City,  for  defendant. 

GIEGERICH,  J.  The  plaintiff  and  the  defendant  both  move  for 
judgment  on  the  pleadings,  consisting  of  an  amended  complaint  and 
a  demurrer  thereto,  upon  the  ground  of  insufficiency.  The  amended 
complaint  alleges,  among  other  things,  that  the  defendant  asked  the 
plaintiff  "to  marry  him  within  a  reasonable  time  thereafter,  and  the 
plaintiff  then  agreed  to  marry  said  defendant  within  a  reasonable  time 
thereafter."  'The  question  is  whether  there  is  mutuality  of  promises ; 
it  being  claimed  on  behalf  of  the  defendant  that  there  is  no  such  mu- 
tuality, reliance  being  placed  upon  Smyth  v.  Greacen,  100  App.  Div. 
275,  91  N.  Y.  Supp.  450,  and  Hughes  v.  Walter,  63  Misc.  Rep.  199, 
116  N.  Y.  Supp.  1. 

It  seems  to  me  that  in  the  present  case  the  complaint,  when  given 
the  liberal  construction  which  the  Code  of  Civil  Procedure  (section 
519)  prescribes  it  shall  be  given,  does  allege  a  promise  on  both  sides. 
Shortly  stated,  the  complaint  alleges  that  the  defendant  asked  the 
plaintiff  to  marry  him  and  she  agreed  to  marry  him.  L  think  these 
allegations  by  fair  intendment  allege  an  offer  on  his  part  and  an  ac- 
ceptance on  her  part,  which  constitutes  the  most  common  form  of 
contract.  The  cases  cited  on  behalf  of  the  defendant  do  not  support 
his  contention.  In  the  Smjrth  Case  the  court  held  that  the  only  promise 
of  the  defendant  which  was  alleged  was  that  he  would  many  the  plain- 
tiff on  his  own  request,  which  of  course  amounted  to  nothing  more  than 
an  option.  In  the  Hughes  Case  I  pointed  out  that  the  promise  alleged 
was  that  the  defendant  would  marry  the  plaintiff  on  her  request,  and 
that  when  the  plaintiff  made  that  request  the  defendant's  obligation 
to  marry  her  immediately  arose. 

The  defendant's  motion  is  therefore  denied,  and  the  plaintiff's  cross- 
motion  granted,  with  $10  costs,  with  leave  to  the  defendant  to  with- 
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draw  his  demurrer  and  to  answer  within  20  days  after  service  of  a 
copy  of  the  order  to  be  entered  hereon,  with  notice  of  entry  thereof, 
and  upon  payment  of  such  costs.    Settle  order  on  notice 


(188  App.  DlT.  131) 

CITY  OF  NEW  YORK  v.  BROOKLYN  HEIGHTS  R.  CO. 

(Supreme  Court,  Appellate  DlTision,  First  Department    May  29,  1910.) 

1.  Trial  <&=»171 — ^Pbocedxjbb— Motion  to  Stbiks  Out  DEnsifSE— Dibectio!? 

OP  Vebdict. 

It  was  irregular,  after  the  jury  was  sworn,  fbr  ptaintilf  to  move  to 
strike  out  the  separate  defense,  on  the  ground  that  it  was  insufficient  in 
law,  and,  after  granting  of  that  motion,  to  obtain  the  direction  of  a  ver- 
dict in  its  favor;   no  evidence  having  been  introduced. 

2.  Appeal  and  Ebbor  ^=»212 — ^Waiver  of  Errob. 

Where  defendant  did  not  object  to  an  irregular  direction  of  a  verdict, 
when  the  proper  procedure  would  have  been  to  move  for  judgment  on  the 
pleadings,  the  error  is  waived,  and  need  not  be  considered  on  appeal. 

3.  Stbeet  Railroads  ^=937 — Streets — Restoration  of  PAVEMSNTa 

Where  a  street  is  excavated  for  a  sewer,  the  expense  of  restoration 
should  be  borne  by  the  city,  instead  of  a  street  railroad  corporation, 
though  such  corporation  is  required  by  Railroad  Law,  {  178,  to  repair  the 
streets,  etc. 
•1  Street  Railroads  ^s»37 — Streets — Repair. 

Where,  after  a  street  was  excavated  for  a  sewer,  the  pavement  was  re- 
stored by  the  municipality,  tlie  municipality  may,  under  Railroad  taw,  J 
178,  requiring  street  railroad  companies  to  repair  tracks  under  the  super- 
vision of  the  local  authorities,  compel  a  street  railroad  company  tx>  repair 
the  tracks  which  thereafter  fall  into  disrepair,  notwithstanding  it  was  a 
result  of  the  previous  excavation. 

Smith  and  Philbin,  JJ.,  dissenUng. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  City  of  New  York  against  the  Brookljm  Heights  Rail- 
road Company.  From  a  judgment  for  plaintiff  upon  a  directed  verdict, 
defendant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

George  D.  Yeomans,  of  Brooklyn  (Charles  L.  Woody,  of  Brooklyn, 
of  counsel),  iCor  appellant. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (John  F.  O'Brien, 
of  New  York  City,  of  counsel,  and  Terence  Farley  and  Harold  N. 
Whitehouse,  both  of  New  York  City,  on  the  brief),  for  respondent. 

PAGE,  J.  The  action  was  brought  to  recover  for  the  expense  of  re- 
paving  Graham  avenue,  between  Conselyea  street  and  Richardson  street, 
in  the  borough  of  Brooklyn,  between  the  tracks,  rails  of  the  tracks,  and 
two  feet  in  width  outside  of  the  tracks  of  the  street  surface  railroad 
maintained  and  operated  by  the  defendant  upon  said  street 

The  facts,  as  they  appear  from  the  pleadii^s,  were  that  in  1914  the 
city  excavated  this  portion  of  Graham  avenue  for  the  purpose  of  put* 
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ting  in  a  sewer,  and  qompellcd  the  defendant  to  remove  its  tracks. 
After  the  excavation  was  completed,  on  or  about  the  1st  of  November, 
1914,  the  pavement  was  temporarily  restored,  and  on  or  about  the 
26th  day  oi  October^  1915,  the  city  or  its  jcontractprs  commenced  to  re- 
pave,  and  completed  the  same  on  or  abotit  November  18,  1915.  On 
or  about  the  22d  day  of  May,  1916,  the  dty  authorities  notified  the  de* 
fendant  th^t'the  pavement  on  Graham  avenue  between  the  tracks,  the 
rails  of  the  tracks,  and  two  f  eejt  in  width  outside  of  the  tracks  was  out 
of  repair  and  needed  repavemeint,  and  the  def  enddist  was  by  such  no- 
tice required  to  repave  the  same  under  the  supervision  of  the  president 
of  the  borough  of  Brooklyn,  and  the  defendant  was  further  notified  tliat, 
in  case  of  its  neglect  to  make  such  repairs  after  the  expiration  of  20 
d^ys  from  the  date  of  service  upon  it  of  said  notice,  the  president  of  the 
borough  of  Brooklyn  jvould  proceed  to  mafe^  the  same  at  its  expense; 
that  the  def^n^^t  whplly  neglected,  failed,  and  refused  make  said  re- 
pairs, and  after  the  expiration  of  20  days  the  president  of  the  borough 
of  Brooklyn  caused  the  same  to  be  repaved,  and  the  plaintiff  was  com*- 
pelled  to  p^y  and  did  pay  the  sum  of  $1,069.39  fort  such  repavement, 
which  was  a  fair  and  reasonable  cost  for  tiie  said  work. 

The  answer  first  denies  each  and  ivery  allegation  of  the' plaintiff's 
complaint  in  so  far  as  the  same  alleges  or  attempts  to  allege  that  the  de- 
fendant was  obligated  to  repave  or  repair  the  pavements,  or  to  pay  to 
the  city  the  costs  to  the  city  for  paving,  repaving,  or  repairing  the  pave- 
ments between  its  tracks  and  two  feet  on  each  side  thereof,  and  sets 
up  as  a  first  separate  defense  the  facts  showing  that  the  city  had  re- 
moved the  pavement,  excavated  for  and  constructed  a  sewer,  and  re- 
placed the  pavement,  and  that  the  reason  that  the  same  had  become  out 
of  repair  was  that  the  pavement  was  replaced  before  the  subsurface 
condition  of  said  street  had  become  stable  or  normal,  and  th^  repaving 
thereof  is  part  of  the  permanent  repairing  following  the  construction 
of  the  sewer,  and  that  it  was  a  part  of  a  public  improvement,  to  which 
the  defendant  was  not  obligated  to  contribute. 

There  was  also  a  second  defense  that  a  prior  action  was  pending  in 
which  the  plaintiff  seeks  to  recover  from  the  defendant  therein  the  cost 
of  repaving  following  the  construction  of  the  said  sewer.  This  latter 
defense  the  defendant  conceded  at  the  trial  did  not  constitute  a  defense. 
The  attempted  denial  in  the  answer  was  insufficient.  It  was  not  a  de- 
nial of  the  facts  alleged  in  the  complaint,  but  of  the  legal  coaclusion 
drawn  from  the  facts. 

[1,2]  The  jury,  consisting  of  one  man,  was  sworn  and  placed  in  the 
jury  box.  The  plaintiff  then  moved  to  strike  out  the  first  separate 
defense,  on  the  ground  that  it  was  insufficient  in  law.  After  argument 
the  motion  was  granted,  and  a  motion  made  for  a  direction  of  the  ver- 
dict in  favor  of  the  city,  which  motion  was  granted  and  a  verdict 
rendered  for  the  amount  claimed  in  the  complaint.  This  practice 
was  entirely  irregular;  as  there  was  no  testimony  given,  there  should 
have  been  no  direction  of  a  verdict.  The  proper  motion  to  have  been 
made  was  for  judgment  on  the  pleadings ;  but,  inasnauch  as  the  defend- 
ant does  not  urge  the  irregularity  of  this  proceeding,  we  can  ignore  it. 

[3^  4J  To  my  mind  it  is  very  clear  that  there  was  no  defense  present- 
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ed  by  the  answer.  Section  178  of  the  Railroad  Law  (Consol.  Laws,  c 
49)  reads  as  follows : 

"Sec.  178.  Repair  of  StreeU — Rate  of  Speed — Rem4>val  of  Ice  and  Snow. — 
Kvery  street  surfAce  railroad  corporation,  so  long  as  it  shall^  continue  to  nse 
or  maintain  any  of  its  tracks  in  any  street,  ayenne  or  public  place  in  any*  city 
or  village,  shall  have  and  keep  in  permanent  repair  that  portion  of  isudi 
street,  avenue  or  public  place  between  its  tracks,  the  rails  of  its  tracks,  and 
two  feet  in  width  outside  of  its  tracks,  under  the  supervision  of  the  proper 
local  authorities,  and  whenever  required  by  them  to  do  so,  and  in  such  man- 
ner as  they  may  prescribe.  In  case  of  the  neglect  of  any  corporation  to 
make  pavements  or  repairs  after  the  expiration  of  twenty  days'  notice  to  do  so, 
the  local  authorities  may  make  the  same  at  the  expense  of  such  corpora- 
tion.   ♦    ♦    •♦' 

We  have  recently  affirmed  a  decision  holding  that  the  restoration  of 
pavement  under  similar  circumstances  after  the  excavation  for  a  sewer 
was  an  expense  to  be  borne  by  the  city,  and  not  considered  as  a  repair 

to  the  street.    Citv  of  New  York  v.  Whitridge,  as  RecV,  etc., App. 

Div.  - — ,  173  N.  Y.  Supp.  903  (January  10,  1919).  In  the  present  case 
the  city  had  restored  the  pavement  and  the  same  thereafter  became  in 
disrepair.  In  my  opinion  it  was  not  intended  that  the  court  should  go 
back  of  the  conditions  that  were  found  to  exist  in  a  permanent  pave- 
ment, to  ascertain  the  responsibility  for  the  condition  which  required 
repairing.  The  supervision  over  the  pavements  and  the  authority  to  de- 
cide when  the  railroad  company  should  make  repairs  is  vested  by  stat- 
ute in  the  local  authorities,  and  the  courts  should  only  review  this  action 
when  fraud  or  an  abuse  of  discretion  is  shown. 

The  cases  relied  upon  by  the  appellant  are  not  in  point.  In  the  case 
of  Swift  V.  Brooklyn  Heights  Railroad  Co.,  134  App.  Div.  134,  118 
N.  Y.  Supp.  827,  the  city  had  excavated  a  trench  in  the  street  extending 
from  the  fail  of  the  track  to  the  curb.  It  filled  up  and  relaid  the  pave- 
ment over  it  the  same  day.  Fourteen  days  later  it  opened  the  trench 
again  to  do  further  repairs,  and  again  filled  it  up  and  relaid  the  pave- 
ment, leaving  it  higher  than  the  surrounding  surface  to  allow  for  set- 
tling. The  testimony  was  that  the  city  employes  were  to  return  later 
and  relay  the  pavement  permanently,  after  the  settling  had  become  com- 
plete. On  the  morning  of  the  fourth  day  thereafter  a  wheel  of  a  wagon 
driven  by  plaintiff  dropped  into  a  depression  in  the  pavement  within 
the  space  of  two  feet  of  the  outer  rail  of  the  defendant's  tracks  and 
Laused  an  injury  to  the  plaintiff.  It  was  held  in  that  case  that  the  rail- 
joad  company  was  not  liable  because: 

'The  city's  right  to  open  the  street  and  fill  in  and  repair  the  opening  in  its 
own  way  was  paramount  to  the  defendant  in  all  respects.  The  defendant  had 
no  right  to  supervise  the  work,  or  do  it  or  have  it  done  according  to  its  way  or 
judgment,  or  to  interfere  with  it  at  all." 

That  case,  therefore,  is  an  authority  merely  for  the  proposition  that 
the  railroad  company  is  not  liable  for  injuries  sustained  through  the 
negligence,  if  any,  there  was  in  the  repairs  which  were  being  conducted 
by  the  city ;  for  it  is  evident  that,  until  the  pavement  was  replaced  in 
permanent  form,  the  city  was  still  engaged  in  the  work  of  repair.  In 
the  case  of  Snell  v.  Rochester  Railroad  Co.,  64  Hun,  476,  19  N.  Y. 
Supp.  496,  the  depression  between  the  tracks  which  caused  the  acci- 
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dent  did  not  consist  in  a  want  of  repair,  but  was  a  part  o£  original 
construction,  for  which  the  city  alone  was  responsible,  and  which  the 
company  was  not  at  liberty  to  alter.  It  followed,  therefore,  that  the 
company  was  not  liable  for  the  injuries  to  a  third  person  driving  into 
the  depression. 

These  cases  are  clearly  not  authorities  for  the  defendant.  Here  it 
is  not  a  question  of  injuries  happening  to  third  persons  by  reason  of  any 
defect  in  the  condition  of  the  street,  but  the  liability  of  the  defendant 
to  carry  out  the  obligation  imposed  upon  it  by  statute,  where  all  the 
necessary  statutory  steps  had  been  taken  by  the  local  authorities  to  com- 
pel the  performance  of  the  required  act,  and  the  defendant  has  failed 
to  comply  therewith. 

The  judgment  should  be  aflSrmcd,  with  costs.    Order  filed. 

CLARKE,  P.  J.,  and  DOWLING,  J.,  concur. 
SMITH  and  PHILBIN,  JJ.,  dissent 


(188  App.  Div.  158) 

ARKBLL  ft  DOUGLAS,  Inc.,  v.  N.  H.  BORENSTBIN  ft  SONS,  Inc. 

(Supreme  Court,  Appellate  Dirlalon,  First  Department    May  29,  1919.) 

1.  Sales  «=»85(2) — Contracts — Constbuction. 

Where  contracts  for  the  sale  of  hats  provided  that  they  were  con- 
tingent upon  strikes,  floods,  riots,  war,  rebellion,  and  all  otiier  contin- 
gencies beyond  control  of  the  seller,  and  at  the  time  the  contracts  were 
entered  into  the  country  from  whence  the  seller  expected  to  obtain  the 
hats  was  at  war,  the  mere  fact  that  the  state  of  war  existed  would  be 
no  defense,  and  the  burden  rested  on  the  seller  to  show  that  It  was  actual- 
ly prevented  from  performing  its  contracts  by  conditions  over  which  it  had 
no  control,  and  which  resulted  from  causes  spedfied  in  the  contract. 

2.  Sales  ^s>89 — Contract — ^Moditioation — ^Bbbach — Dauaq^bb^ 

Where,  after  the  seUer  found  Itself  unable  to  deliver  hats  of  the  kind 
it  had  contracted  to  sell,  the  parties  superseded  the  original  contract 
by  an  agreement  that  the  seller  should  deliver  other  hats  of  Inferior 
cpiallty,  but  the  seller  defaulted,  held,  that  the  buyer  oonid  not  recover 
damages  on  the  basis  of  nondelivery  of  the  hats  originally  sold ;  that  con- 
tract having  been  superseded. 

3.  Sales  ^=»418(12) — Damages — Goods  fob  Resale. 

Where,  after  the  buyer  contracted  for  the  resale  of  hats  which  the  sell- 
er had  agreed  to  furnish,  the  parties  entered  into  a  second  contract  super- 
seding the  original  one,  whereby  the  seller  was  to  deliver  hats  of  Inferior 
quality,  held  that,  upon  the  seller's  default  in  performance  of  that  con- 
tract, the  buyer  cannot  recover  special  damages  for  loss  of  prospective 
profits;  there  being  no  shov^ing  that  its  customers  would  have  accepted 
the  inferior  hats. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Arkell  &  Douglas,  Incorporated,  against  N.  H.  Borenstein 
&  Sons,  Incorporated.  From  a  judgment  for  defendant  on  counter- 
claim, and  an  order  denying  motion  for  new  trial,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. ^ 

^ss>FoT  other  cases  see  same  topic  it  KBY-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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Blandy,  Mooney  &  Shipman,  of  New  Ydrfc  Gity  (Edmund  L.  Moon- 
ey,  of  New  York  City,  of  counsel,  and  Charles  Blandy  and  Frederick 
A.  Card,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Max  D.  Steuer,  of  New  York  City  (Theodor  Megaarden,  of  New 
York  City,  on  the  brief),  for  respondent. . 

MERRELI/,  J.  This  action  is  brought  to  recover  the  sum  of  $6,- 
172,50,  being  the  purchase  price  of  a  quantity  of  straw  hats  and  hemp 
braids  sold  to  the  defendant  by  the  plaintiff.  The  answer  does  not 
deny  the  allegations  of  the  complaint,  but  sets  up  two  counterclaim? 
for  damages  tor  the  alleged  breach  by  the  plaintiff  of  several  contracts 
for  the  sale  of  straw  hats  to  the  defendant..  There  being  no  contest 
in  respect  to  plaintiff's  claim,  the'  trial  was  devoted  entirely  to  the 
consideration  of  the  defendant's  counterclaims.  At  the  close  of  the 
trial  a  verdict  v/as  directed  in  favor  of  the  defendant  for  the  sum  of 
$15,269.83,  which  is  the  difference  between  the  damages  claimed  by 
the  defendant  and  the  sum  conceded  to  be  due  plaintiff.  Altogether 
six  separate  contracts  are  set  forth  in  defendant's  answer.  Three  of 
these  contracts  were  made  on  August  4,  1915,  and  are  set  forth  in 
the  second  counterclaim.  The  other  three  are  the  contracts  of  August 
9  and  30,  1915,  and  December  10,  1915,  and  are  set  forth  in  the  first 
counterclaim. 

In  the  August  4th  contracts  the  plaintiff  agreed  to  deliver  to  the 
defendant  1,700  dozen  Leghorn  hats  of  a  stated  quality  at  $5.75  per 
dozen,  to  be  delivered  in  equal  shipments  in  November  and  December, 
1915,  and  January,  1916.  Of  these  hats  only  30  dozen  were  actually 
delivered,  and  the  defendant  has  been  allowed  damages  under  its  sec- 
ond counterclaim  for  the  sum  of  $6,262.50,  being  $3.75  on  each  of 
the  1,670  dozen  hats  which  plaintiffs  failed  to  deliver. 

The  two  contracts  of  August  9  and  30,  1915,  for  1,000  dozen  and 
4,000  dozen  Leghorn  hats,  respectively,  set  forth  as  aforesaid  in  de- 
fendant's first  counterclaim,  provide  for  the  delivery  to  the  defendant 
by  the  plaintiff  of  said  5,000  dozen  hats  of  a  stated  quality  at  the 
agreed  price  of  $4  per  dozen.  After  setting  forth  these  two  contracts, 
the  answer  alleges  that  after  these  contfacts  were  made  the  plaintiff 
told  defendant  that  it  could  not  deliver  the  hats  described  therein,  but 
could  deliver  a  hat  of  another  quality,  known  as  Monghidoro,  at  $3.75 
per  dozen,  and  that  in  November,  1915,  it  was  agre^  that  the  plain- 
tiff should  deliver  to  the  defendant  5,000  dozen  of  these  hats,  "on 
condition  that  the  defendant  would  accept  the  said  merchandise  at 
the  said  price,  subject  to  same  discount,  in  lieu  of  tlie  deliveries  to  be 
made  under  the  contracts  of  August  9  and  30,  1915,  and  that  the  said 
contracts  were  to  be  regarded  as  satisfied  and  performed  upon  com- 
plete performance  by  the  plaintiff."  Not  only  did  defendant  claim 
in  its  answer  that  the  contracts  of  August  9th  and  30th  were  not  to 
be  regarded  as  superseded  by  the  November  contract  (otherwise  kno'\'n 
as  the  December  lOth  contract),  ynless  the  plaintiff  fully  performed 
the  latter,  but  the  whole  trial  was  conducted  on  that  theory.  Not  until 
the  evidence  had  been  closed  did  counsel  for  the  defendant  concede 
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that  the  Atogust  9th  and  30tb  ccmtracts  had  actually  beea  superseded 
by  the  December  contract* 

In  addition  to  the  damages  allowed,  as  above  stated,  on  the  second 
counterclaim,  the  trial  court  has  found  that  the  defendant  is  entitled 
to  the  sum  of  $15,737.$3  as  damages  under  its  first  cQuntexx:Iaim.  As 
the  contracts  of  August  9th  and  30th  were  conceded  to  have  been 
superseded  by  the  December  agreement,  the  defendant's  claim  for 
damages  must  be  based  entirely  on  the  breach  of  the  last  mentioned 
contract.  The  aforesaid. sum  of  $15|737.83  allowed  by  the  court  was 
made  up  of  two  items,  as  follows : 

'*|11335;  being  special  damages  claliued  to  be  due  the  defendant  for  loss  of 
prospective  profits  on  3,458^  dozen  of  the  Leghorn  hats,  which  defendant  says 
he  had  contracted  to  sell,  and  $3,852.83,  general  damages  arising  from  plain- 
tilTs  failure  to  deUver  1,541%  dozen  of  said  hats." 

[1]  The  six  contracts  in  question  are  all  in  writing,  and  each  con- 
tain the  following  stipulation : 

'*lliis  contract  is  contingent  upon  strikes,  floods,  riots,  war,  rebellion,  and 
all  other  contingencies  unaroidable  or  beyond  our  control." 

The  hats  in  question  are  of  a  kind  and  quality  usually  manufactured 
in  Italy,  and  were  to  be  furnished  plaiatif!  by  the.  Italian  firm  of  TuUip, 
Santini  &  Figli,  who  were  engaged  in  the  hat  business  at  Florence. 
The  plaintiff  alleged  in  its  reply,  and  contended  on  th^  trial,  that  it 
was  impossible  to  furnish  these  hats,  owing  to  conditions  which  ob- 
tained in  Italy  at  the  time  the  deliveries  wiere  to  be  made^  and  which 
conditions  were  the  direct  result  of  the  war  with  Austria,  in  which 
Italy  was  then  ei^aged.  This  is  plaintiff's  principal  defense  to  both 
of  the  defendant's  <jounterclaims.  War  between  Italy  and  Austria  was 
declared  on  May  25,  1915,  several  months  prior  to  the  execution  of 
any  of  the  aforesaid  contracts,  and  it  is  therefore  apparent  that  the 
mere  fact  that  a  state  of  war  existed  would  be  no  defense.  The  bur- 
den clearly  rested  on  th^  plaintiff  to  show  that  it  was  actually  pre- 
vented from  performing  its  contracts  by  conditions  over  which  it  had 
no  control  and  which  resulted  from  the  causes  set  forth  in  the  con- 
tracts. While  there  is  some  evidence  tending  to  show  that  the  condi- 
tions obtaining  in  Italy  at  the  time  made  the  manufacture  of  the  hats 
in  question  difficult,  such  evidence  is  not  sufficient  to  sustain  the  bur- 
den cast  upon  the  plaintiff.  The  plaintiff,  however,  claims  that  the 
evidence  of  one  Steinberg  on  this  subject  was  Improperly  excluded 
by  the  court,  and  that,  had  such  evidence  been  admitted,  there  would 
have  been  sufficient  evidence  to  sustain  plaintiff's  defense.  Whether 
or  not  the  court  erred  in  excluding  this  evidence  it  is  not  necessary  at 
this  time  to  determine.  At  best  the  testimony  of  Steinberg  would  be 
of  little  weight  owing  to  his  very  sfight  qualifications  to  testify  upon 
the  subject.  As,  however,  a  new  trial  is  to  be  granted  for  the  reason^ 
hereafter  stated,  the  plaintiff  will  have  ample  opportunity  to  prove  the 
facts. 

[2]  Aj5  above  stated,  the  trial  court  has  awarded  large  damages  to 
the  defendant  on  its  two  counterclaims.    In  so  doing  the  court  adopted 


Digitized  by 


Google 


584  176  NEW  YORK  RtJPPLBMBNT  (Sup.  Ct. 

the  defendant's  theory  in  respect  to  the  proofs  offered,  and  has  based 
these  damages  under  the  first  counterclaim  wholly  on  evidence  re- 
specting the  breach  of  the  contracts  of  August  9th  and  30th,  which  con- 
tracts were  superseded  by  that  of  December  tenth. 

The  evidence  offered  in  respect  to  damages  under  this  counterclaim 
is  entirely  confined  to  the  value  of  the  hats  described  in  the  August  con- 
tracts. The  witnesses  were  interrogated  in  respect  to  the  market  value 
of  Exhibits  2  and  3,  which  were  concededly  the  sample  hats  to  be  fur- 
nished under  the  contracts  of  August  9th  and  30th.  The  hats  to  be 
furnished  under  the  December  contract  were  of  an  inferior  grade, 
and  there  is  no  evidence  in  the  case  which  would  warrant  the  court  in 
assessing  the  damages  for  failure  to  deliver  hats  under  the  last  men- 
tioned contract. 

When  making  his  motion  for  a  directed  verdict,  defendant's  counsel 
stated  to  the  court  that  the  general  damages  claimed  by  defendant  un- 
der the  first  counterclaim  were  $2.50  per  dozen,  and  that  such  sum  was 
the  difference  between  the  contract  price  and  the  lowest?  market  price 
given  in  the  testimony.  As  the  testimony  was  devoted  exclusively  to 
proof  respecting  the  value  of  the  hats  under  the  August  contracts, 
the  court  clearly  erred  in  adopting  defendant's  figures  respecting  gen- 
eral damages.  It  is  quite  apparent  that  the  $2.50  is  the  difference  be- 
tween $^.50,  one  of  the  values  stated  by  defendant's  witnesses,  and 
the  sum  of  $4,  being  the  price  per  dozen  of  the  hats  as  set  forth  in 
the  August  contracts. 

[J]  The  court  also  erred  in  directing  a  verdict  fo^  special  damages 
for  loss  of  prospective  profits.  As  above  stated,  the  defendant  claims 
that  it  agreed  to  sell  3,458^  dozen  of  the  hats  in  question  to  customers, 
and  that  the  plaintiff  was  informed  of  that  fact  when  the  contract  of 
December  10th  was  made.  It  appears,  however,  from  the  testimony, 
that  all  of  the  hats  claimed  to  have  beert  so  sold  by  defendant  were 
hats  of  the  quality^  described  in  the  contracts  of  Au^st  9th  and  30th. 
The  defendant  claims  that  its  representative  told  plaint'flfs,  at  the  time 
the  November  agreement  was  made,  that  it  had  made  contracts  for 
the  sale  of  hats  of  the  quality  described  in  the  August  contracts,  and 
that  defendant  could  use  the  hats  to  be  furnished  under  the  new  con- 
tract to  supply  such  customers.  Such  statement,  however,  is  no  proof 
that  defendant  had  interviewed  its  customers  on  this  subject,  and  that 
tfiey  had  agreed  to  take  3,458%  dozen  of  these  hats,  which  are  con- 
ceded to  be  of  an  inferior  quality.  There  was,  therefore,  no  adequate 
foundation  for  the  award  of  special  damages. 

The  plaintiff  further  contends  that  there  is  no  legal  evidence  of  any 
damage  whatever.  While  the  evidence  is  very  unsatisfactory,  it  may 
be  that  the  condition  of  the  market  at  the  time  was  sudi  that  proof 
of  market  value  was  extremely  difficult.  While  the  defendant  should 
be  required  to  prove  its  case  by  showing  the  various  elements  of  its 
damages  claimed  to  have  been  suffered  by  it  by  the  best  evidence 
obtainable,  we  hesitate  to  say  that  the  defendant  introduced  no  legal 
evidence  of  general  damages  under  the  second  counterclaim.  It  is 
not,  however,  necessary  to  pass  upon  this  question  at  this  time,  as  ad- 
ditional proof  may  be  offered  on  the  next  trial.    Nor  is  it  necessary  to 
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consider  the  question  as  to  whether  or  not  the  proofs  required  the 
submission  of  any  question  to  the  jury. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  Or- 
der filed.    All  concur. 


KBOSAYIAN  Y.  GBIGER. 

(Supreme  Ckrart,  AppeUate  Division,  First  Department    May  29,  1919.) 

1.  Death  ^s^oSCL)— •Actior*— OoirxftiBuroBT  Nbouoknos— Bubdbn  of  Pboov. 

In  statotory  action  for  pecuniary  loss  sustained  by  next  of  kin  of  boy  8 
years  old,  on  theory  tlxat  boy's  death  was  caused  by  defendant's  negU- 
gent  operation  of  automobile,  which  collided  with  boy,  attempting  to 
cross  street,  defendant  had  burden  of  showing  contributory  negligence. 

2.  Death  ^=»103(3)— Contbibxttobt  Nbouobnce — Bvidekcb. 

In  statutory  action  for  pecuniary  loss  sustained  by  next  of  kin  of  boy 
8  years  old,  on  theory  that  boy'iT  death  was  caused  by  defendant's  neg- 
ligent operation  of  automobile,  which  collided  with  boy,  attempting  to 
cross  a  street,  held,  that  decedent  was  not  guilty  of  contributory  negli- 
gence as  matter  of  law. 

3.  Death  ^s»75 — ^Action — ^Neougengb — Evidence — SuFFicnsNcr. 

In  statutory  action  by  administrator  for  pecuniary  loss  sustained  by 
next  of  kin  of  boy  8  years  old,  on  theory  that  boy's  death  was  caused  by 
defendant's  negligent  operation  of  aut<»noblle,  which  collided  with  boy, 
attempting  to  cross  street,  verdict  for  plaintiff  7teZ4 ^unauthorized  under 
evidence. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Kamic  Keosayian,  as  administrator,  etc.,  against  John 
Geiger.  From  a  judgment  entered  on  a  verdict  for  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  MER- 
RELL,  and  PHILBIN,  JJ. 

Fred  S.  Rees,  of  New  York  City,  for  appellant. 

Hugh  Govern,  of  New  York  City  (Arthur  K.  Wing,  of  New  York 
City,  of  counsel,  and  George  S.  Wing,  of  New  York  City,  on  the  brief), 
for  respondent. 

LAUGHLIN,  J.  On  the  6th  of  July,  1916,  at  about  8:30  p.  m., 
the  defendant  was  driving  a  Ford  automobile  westerly  on  East  Twenty- 
Fifth  street,  and  when  in  about  the  middle  of  the  block,  between  Second 
and  Third  avenue,  the  automobile  came  in  contact  with  the  decedent, 
who  was  8  years  and  2  months  of  age,  and  from  the  injuries  thus  sus- 
tained the  decedent  died.  This  is  a  statutory  action,  brought  to  re- 
cover the  pecuniary  loss  sustained  by  his  next  of  kin,  on  the  theory 
that  the  boy's  death  was  caused  by  the  negligent  operation  of  the  au- 
tomobile by  the  defendant. 

The  negligence  with  which  the  defendant  was  charged  was  in  the 
care,  management,  and  control  of  the  automobile,  which,  it  was  al- 

^s^For  othrr  caseB  see  miim  topic  A  KBY-Nt7MBBR  in  all  Key-Numbered  Digests  A  Indexes 
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leged,  *Vas  caused  to  be  driven  at  fkst  speed,  and  without  any  notice  or 
warning."  It  was  further  charged  that  the  death  of  the  boy  was  solely 
due  to  the  negligence  of  the  defendant  in  driving  the  automobile  "at 
a  high,  excessive,  and  dangerous  rate  of  speed,  in  failing  to  give  plain- 
tiff's decedent  a  reasonable  opportunity  to  proceed  to  a  place  of  safe- 
ty," and  in  otherwise  carelessly,  recklessly,  and  negligently  driving 
said  automobile,  all  in  violation  of  the  laws  of  the  state  of  New  York 
and  of  the  municipal  ordinances  of  the  city  of  New  York.  On  the 
trial  no  ordii^aoce  \yas  proved,  and  no  violation  of  any  statute  was 
shown.  It  is  conceded  that  the  law  or  regulation  with  respect  to  the 
speed  at  which  automobiles  might  be  driven  at  that  point  and  at  that 
time  limited  the  speed  to  IS  mdes  per  hour.  There  was  no  evidence 
that  that  speed  was  exceeded  or  attained.  No  witness  called  by  the 
plaintiff  attempted  to.  specify  the  speed  at  which  the  automobile  was 
going.  Some  of  them,  say  it  "was  going  fast" ;  "it  was  not  slow,  but 
it  was  quite  fast"  The  defendant,  and  a  companion  who  was  riding 
with  him  testified  that  the  automobile  was  moving  only  at  the  rate  of 
7  or  8  milps  per  hoiir.  The  uncontroverted  evidence  shows  that  the 
automobife  stopped  instantly,  or  that  it  did  not  move  more  than  2 
or  3  feet  after  hitting  the  boy. 

The  testiniony  is  somewhat  conflicting  with  respect  to  the  degree  of 
light  at  the  time.  Some  of  the  witnesses  for  the  plaintiff  testified  that 
it  was  still  sufficiently  light  to  see  the  automobile  approaching  from 
the  east  as  far  as  Second  avenue,  which  was  300  feet  distant  from  the 
scene  of  the  accident.  The  testimony  given  on  behalf  of  the  defend- 
ant is  substantially  to  the  same. effect.  But,  on  th/e  other  hand,  some 
testimony  given  on  behalf  of  the  plaintiff  is  to  the  effect  that  it  was 
dusk,  and  that  objects  could  not  be  discerned  at  any  great  distance, 
and  the  defendant's  companion  testified,  in  describing  the  accident,  that 
the  automobile  was  going  west  on  the  north  side  of  the  street,  "when 
I  saw  a  bulk — that  is,  a  shadow,  more  than  anything  eke — ^pass  the 
front  of  the  car,  and  a  crash,"  which  is  perhaps  some  evidence  that 
it  was  not  very  light  at  the  time.  There  was  testimony  given  on  be- 
half of  the  plaintiff  tending  to  show  that  no  horn  or  gong  on  the  auto- 
mobile was  sounded  as  it  approached  the  point  of  the  accident.  Some 
witnesses  for  the  plaintiff  say  that  th^y  did  not  see  any  lights  on  the 
automobile,  but  two  testified  positively  tliat  there  were  no  lights  on  the 
automobile.  The  defendant  conceded  that  he  did  not  sound  the  horn 
at  this  time,  "but,  according  to  his  testimony  and  to  that  of  his  com- 
panion, and  a  member  of  the  city  fire  departnient  and  an  optician,  who 
were  both  iri  the  immediate  vicinity  and  eyewitnesses  to  the  accident, 
the  decedent  darted  out  from  the  northerly  sidewalk  on  a  run  in  front 
of  the  automobile  wh^h  it  was  nearly  opposite  where  he  left  the  curb 
and  within  5  or  6  feet  thereof.  Of  course,  if  the  accident  happened 
in  that  manner,  there  was  no  occasion  for  the  defendant  to  sound  the 
horn. 

The  defendant  and  his  companion,  Faulhaber,  who  was  a  United 
States  treasury  agent,  and  related  to  the  defendant,  and  resided  at 
the  northwesterly  corner  of  Second  avenue  and  East  Twenty-Fifth 
street,  testified  that.  the.  defendant  "called,  for  Faulhaber  at  his  said  resi- 
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dence,  and  that  they  turned  into  East  Twenty-Fifth  street,  and  were 
proceeding  westerly  along  the  carriageway  and  within  2  or' 3  feet  from 
the  northerly  curh;  that  children  were  playing  iiO  the  ^street  toward 
Second  avenue,  and  that  there  the  horn  on  the  automobile  was  sound- 
ed, but  that  as  they  approached  the  point  of  the  accident  there  was  nb 
one  in  the  street,  until  the  decedent  suddenly  darted  out  in  front  of 
the  automobile,  striking  the  left  headlight  with  his  hand  and  breaking 
the  glass.  In  this  they  are  substantially  corroborated  by  the  optician 
and  the  fireman,  both  of  whom  say,  in  substance,  that  the  decedent  was 
Being  chased  by  another  boy  westerly  on  the  northerly  sidewalk,  and 
that  as  he  came  to  a  lamp  post  near  the  curb  and  opposite  No.  221,  he 
whirled  around  the  post,  into  the  carriageway,  and  ran  into  the  auto- 
mobile. 

On  the  part  of  the  plaintiff,  a  barber  and  a  tailor,  who  were  in  the 
front  of  their  shops  on  the  south  side  of  the  street,  nearly  opposite 
the  point  of  the  accident,,  testified  that  the  decedent  was  crossing  from 
the  southerly  to  the  northerly  side  of  the  street,  on  a  walk,  and  that  he 
was  struck  by  the  left  front  wheel  of  the-  automobile  when  he  reached 
a  point  about  the  middle,  or  a  little  north  of  the  middle,  of  the  street. 
These  witnesses  say  that  they  did  not  see  a:ny  lights  on  the  automobile. 
The  barber  says  that  there  were  a  number  of  children  in  that  vicinity, 
but  no  other  witness  so  testified.  A  boy  15  years  old,  called  by  the 
plaintiff^  testified  that  he  was  on  the  south  sidewalk  in  that  vicinity  and 
saw  the  decedent  crossing  the  street  on  a  run,  or  a  "slow  trot,"  and 
that  he  was  struck  by  the  left  front  wheel  of  the  automobile  when  in 
about  the  middle  of  the  street.  The  decedent's  sister,  who  was  17  years 
of  age,  says  that  she  was  on  the  southerly  sidewalk,  and  saw  the  ?iuto- 
mabilex:oming  from  Second  avenue,  and  that  the  decedent  then  was  on 
the  southerly  sidewalk,  but  that  she  did  not  see  him  in  the  street,'and 
that  her  attention  was  not  attracted  again  until  the  accident  had, oc- 
curred. The  plaintiff  also  called  Mrs.  Malloy  and  daughter,  who  were 
on  the  northerly  sidewalk  opposite  the  point  of  the  accident,  and  they 
testified  that  they  did  not  observe  where  the  diecedent  came  from,  but 
noticed  the  automobile  coming. from  down  near  Second  avenue,  and 
did  not  observe  any  light  on  it,  and  the  daughter  said  it  had  no  light. 

[1,  2]  Other  testimony  was  given  on  the  part  of  the  plaintiff,  to  the 
effect  that  it  was  a  warm  evening,  and  that  there  were  many  children 
playing  in  the  street  on  such  occasions,  and  that  at  this  time  there  were 
children  in  the  street  further  to  the  east.  No  one  testified  to  seeing  the 
boy  look  before  or  during  die  time  he  was  crossing  the  street,  but  the 
burden  of  showing  contributory  negligence  was  on  the  defendant.  Sec- 
tion 841b,  Code  Civil  Procedure.  And  in  view  of  the  age  of  the  de- 
cedent, and  under  the  rule  applicable  to  death  cases,  which  of  neces- 
sity is  more  liberal  than  where  the  testimony  of  the  person  injured 
can  be  had  (Harrison  v.  N.  Y..C.'&  H.  R.  R.  Co.,  195  N.  Y.  86,  87 
N.  E.  802;  Braun  v.  Buffalo  Gen.  Elec.  Co.,  200  N.  Y.  484,  94  N.  E 
206,  35  L.  R.  A.  (N.  S.)  1089,  140  Am.  St.  Rep.  645,  21  Ann.  Cas. 
370;  Sackheim  v.  Pigueron,  215  N.  Y.  62,  109  N.  E.  109;  Brett  v 
Aub.  &  S.  Electric  R.  R.  Co.,  220  N.  Y.  92,  115  N.  E.  273;  Hoag  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  Ill  N.  Y.  199,  18  N.  E.  648),  it  cannot  be 
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said  as  a  matter  of  law  that  the  decedent  was  guilty  of  contributory 
negligence. 

[3]  There  is  one  theory  of  the  case,  I  think,  and  only  one,  by  which 
the  defendant  might  be  held  guilty  of  negligence,  and  that  is  if  the 
testimony  of  the  two  witnesses  for  the  plaintiff,  who  say  that  the  boy 
was  walking,  be  true.  If  so,  then,  whether  or  not  the  headlight  was 
lighted,  the  defendant  might  be  chargeable  with  negligence  for  not 
having  observed  that  the  decedent  was  continuing  on  his  way,  and  for 
not  sounding  the  horn  to  attract  his  attention  to  the  approach  of  the 
automobile.  If,  however,  the  verdict  was  predicated  upon  that  ground, 
we  think  it  is  against  the  weight  of  the  evidence,  and  that  the  defend- 
ant's contention  that  the  decedent  ran  out  from  the  northerly  sidewalk 
is  the  more  probable,  for  the  uncontroverted  evidence  shows  that  the 
defendant  must  have  had  his  automobile  under  complete  control,  and 
that  it  must  have  been  going  at  a  very  moderate  rate  of  speed  to  have 
been  stopped  as  it  was  so  soon  after  the  danger  was  observed.  It  would 
in  such  circumstances  be  unreasonable  to  infer  that  the  horn  would 
not  have  been  bounded,  or  that  the  automobile  would  not  have  been 
stopped,  before  the  coming  in  contact  with  the  decedent,  if  he  was 
walking  across  the  street  from  the  south  to  the  north,  which  would 
have  brought  him  in  plain  view  of  the  occupants  of  the  automobile, 
whether  the  headlights  were  lighted  or  not. 

It 'follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event  Order 
filed.    All  concur. 


(188  App.  Div.  129) 

DARMSTADT  v.  KNICKERBOCKER  CHANDELIER  ft  t^LEOTRICAIi 

SUPPLY  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  29,  1919.) 

Landlord  and  Tenant  <5=»227 — Renting  and  Relettino — Rent — Llabiutt 
OF  Tenant — ^Action. 

Where  a  lease  for  five  years  provided  for  monthly  pasnment  of  rent  and 
any  deficiency  arising  in  case  of  re-entry  for  breach  of  conditions  of 
lease,  and  reletting  of  the  premises,  the  landlord  may,  after  summarily 
dispossessing  the  tenant  and  before  end  of  the  term,  recover  the  accmed 
and  unpaid  rent,  though  the  premises  have  not  been  relet,  and  though 
the  exact  deficiency  cannot  be  determined  until  expiration  of  the  term. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Marie  G.  Darmstadt  against  the  Knickerbocker  Chandelier 
&  Electrical  Supply  Company.  From  a  determination  of  the  Appel- 
late Term  (172  N.  Y.  Supp.  148),  reversing  a  judgment  of  the  Munici- 
pal Court  of  New  York  in  favor  of  plaintiff,  and  dismissing  the  com- 
plaint, plaintiff  appeals.  Reversed,  and  judgment  of  Municipal  Court 
affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Hugo  S.  Mack,  of  New  York  City  (William  Kaufman,  of  New  York 
City,  of  counsel),  for  appellant 

Archibald  Palmer,  of  New  York  City,  for  respondent. 

^s»For  other  cmm  tee  eame  topic  &  KEY-NUMBER  In  all  Key -Numbered  Digeata  6  Indexee 
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PAGE,  J.  The  parties  hereto  entered  into  a  written  lease  of  certain 
premises  for  a  term  of  five  years  from  May  1,  1916,  at  a  stipulated 
rent  payable  in  equal  monthly  installments.  The  defendant  was  dis- 
possessed by  summary  proceedings  for  failure  to  pay  the  rent  due  for 
the  month  of  }uly,  1917.  The  lease  contained  a  covenant  that  if  any 
rent  shall  be  due  and  unpaid,  or  if  default  should  be  made  in  any  of 
the  covenants  therein  contained,  then  it  shall  be  lawful  for  the  plain- 
tiff to  re-enter  and  resume  possession  of  said  premises,  and  the  same 
to  have  again,  repossess,  and  enjoy  by  summary  proceedings,  by  force 
or  otherwise,  without  being  liable  to  prosecution  therefor.  In  case 
of  such  re-entry,  or  in  case  the  tenant  is  dispossessed  by  summary  pro- 
ceedings, or  other  legal  proceedings,  the  landlord  may  relet  the  prem- 
ises for  the  remainder  of  the  term,  or  any  portion  thereof,  for  the 
account  of  the  tenant,  and  receive  the  rent  thereof,  applying  the  same 
first  to  the  payment  of  such  expenses  as  the  landlord  may  be  put  to, 
and  then  to  the  payment  of  the  rent  due  by  the  lease  provided,  and 
the  balance,  if  any,  to  be  paid  to  the  defendant,  who  shall  neverthe- 
less remain  liable  for  any  deficiency,  but  there  shall  be  no  liability 
on  the  part  of  the  landlord  for  failure  to  relet  or  failure  to  collect  the 
rent  in  case  such  premises  are  relet. 

The  plaintiff  failed  to  relet  the  premises  until  the  1st  of  December, 
1917,  and  has  received  no  rent,  and  has  brought  this  action  to  re- 
cover, as  damages  for  the  breach  of  the  lease,  the  amount  of  the  rent- 
als for  the  months  of  August,  September,  October,  and  November. 
The  plaintiff  recovered  judgment.  On  appeal  the  judgment  was  re- 
versed, and  the  complaint  dismissed,  upon  the  ground  that  the  rela- 
tion of  landlord  and  tenant  was  terminated  by  the  dispossess  pro- 
ceeding, and  thereafter  the  only  obligation  on  the  part  of  the  defend- 
ant was  to  pay  any  deficiency  that  might  arise  between  the  amount 
which  the  defendant  had  agreed  to  pay  under  the  lease  and  the^amount 
that  plaintiff  might  receive  upon  the  reletting  of  the  premises;  that 
it  cannot  be  determined  until  the  end  of  the  term  whether  there  will 
be  a  deficiency  for  which  the  defendant  would  be  liable,  or  a  surplus 
for  which  plaintiff  would  have  to  account  to  the  defendant :  therefore 
the  action  was  prematurely  brought.  This  is  in  accord  with  the  de- 
cisions of  this  court,  and,  as  we  had  supposed,  with  those  of  the  Court 
of  Appeals.  See  Seidlitz  v.  Auerhach,  186  App.  Div.  7,  13,  174  N. 
Y.  Supp.  82;  Halpem  v.  Manhattan  Ave.  Theatre  Corp.,  173  App.  Div. 
610,  160  N.  Y.  Supp.  616,  affirmed  220  N.  Y.  655,  115  N.  E.  718; 
Harding  v.  Austin,  93  Ajpp.  Div.  564,  87  N.  Y.  Supp.  887;  Matter  of 
Hevanor,  144  N.  Y.  271,  39  N.'  E.  393.  In  McCready  v.  Lindeubom, 
172  N.  Y.  400,  65  N.  E.  208,  the  covenant  provided  for  the  monthly 
payment  of  damages  as  they  should  be  ascertained. 

In  a  very  recent  case  (Mann  v.  Ferdinand  Munch  Brewery,  225  N. 
Y.  189,  121  N.  E.  746)  there  was  a  similar  covenant  of  continuing 
liability  which  survived  dispossess  proceedings,  and  the  action  was 
brought,  a  year  before  the  demised  term  would  have  expired,  for  cer- 
tain monthly  installments  of  rent.  One  of  the  points  in  the  briefs  in 
the  Court  of  Appeals  was  that  the  action  was  prematurely  brought, 
because  plaintiff's  cause  of  action,  if  any,  is  for  a  deficiency  resulting 
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after  crediting  proceeds  of  all  relettings,  and  such  deficiency  cannot 
be  determined  until  after  the  expiration  of  the  lease.  Although  the 
court  in  its  opinion  did  not  discuss  this  point,  we  cannot  assume  that 
they  did  not  consider  it.  The  Court  of  Appeals  reversed  the  order 
of  the  Appellate  Division  (173  App.  Div.  746,  160  N.  Y.  Supp.  314), 
and  affirmed  the  judgment  of  the  trial  court  in  favor  of  the  plaintiff, 
which,  of  course,  it  could  not  have  done,  had  it  considered  that  the 
action  was  prematurely  brought.  Accepting  the  latest  decision  of 
the  Court  of  Appeals  as  controlling,  we  are  constrained  to  reverse  the 
determination  of  the  Appellate  Term,  and  affirm  the  judgment  of  the 
Municipal  Court,  with  costs  to  the  appellant  in  this  court  and  the 
Appellate  Term.    Order  filed.    All  concur. 


(188  App.  DlT.  109)  ^ 

BARRETT  v.  BROOKLYN  HEIGHTS  R.  CO. 

(Supreme  Court,  AppeUate  Division,  Second  Department    May  2S,  1919.) 

1.  Carbiebs  ^=s>244 — ^Licensee — Entering  Cab  to  Pay  Fabe  fob  Passenoebs. 

Where  plaintiff  entered  defendant's  street  car  with  lady  passjengers, 
whose  fares  he  paid,  and  requested  the  conductor  to  stop  at  the  next  street 
crossing,  and  the  conductor,  learning  for  the  first  time  that  plaintiff  was 
not  a  passenger,  consented,  and  signaled  the  motdrman  to  stop,  lie  recog^ 
nlzed'that  plaintiff  was  not  wrongfully  on  the  car  and  permUted  his  pres- 
ence, BO  that  plaintiff  was  a  licensee,  and  not  a  trespasser. 

2.  CaBBXEBS    <^=»244 — IPEBeONEk.  Not    PABSSNGCBS    ENTJEBING    PVBUO    COX9VST- 

ANCEs — Determination  of  Right  by  Agents. 

As  it  is  sometimes  proper  to  permit  persons  who  are  not  passengers  to 
enter  public  conveyances,  the  authority  to  determine  when  that  may  be 
done  is  imt)lied]y  confetred  on  the  agent  in  charge. 

3.  Carriers  <g=:»244'^PERMiTTiNG  Others  Than  PASSENftBBS  on  Conveyance^ 

TBESPASiSERB. 

When  employes  of  a  common  carrier  permit  the  presence  on  the  convey- 
ance of  pei;sons  who  have  not  paid  their  fares  as  passengers,  such  permis- 
sion relieves  such  persons  fiom  the  imputation  of  being  wrongful  intrud- 
ers or  trespassers. 

4.  Negligence  <@==>33(1) — Duty  of  Owner  of  Premises  to  Tssspasseb. 

The  owner  of  premises  owes  to  a  trespasser  no  duty,  except  to  refndn 
from  intentionally  and  wantonly  injurihg  him. 

5.  Negligence  <S=»32(1) — Duty  of  Owner  of  Prehisbs  to  Licicnbee— Condi- 

tion OF  Premises. 

To  a  licensee  the  owner  of  premises  owes  no  duty  to  exercise  care  that 
the  premises  are  safe,  for  the  licensee,  in  entering  by  permission,  takes 
the  risk  of  their  condition.  - 

0.  CAitRTERS  <®=>304i3)— Ditty  to  Licensee— Affirm ativb  Negligence — Lia- 
bility. 

Where  plaintiff,  suing  for  personal  injuries,  entered  defendant  street 
railway  company's  car  to  pay  the  fares  of  pass«igers,  asked  that  the  car 
be  stopped  at  the  next  crossing,  where  he  intended  to  alight,  and  while 
upon  the  steps  was  thrown  therefrom  by  the  sudden  starting  of  the  car 
forward  with  a  Jerk  after  it  had  started  to  slow,  down  to  enable  htm  to 
alight,  there  was  an  affirmative  act  of  neglAgoaee,  and  as  such  a  viola- 
tion  of  defendant's  duty  to  plaintiff. 

€:=>For  other  cases  see  same  topic  &  KCY-XUMLIBR  in  aU  K^y-Ntimbered  Dlsests^  fn&exeB 
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Apjjejal'frcwii Tiiai  Term,  Kings  County.     .  ..    / 

Action  by  William  Barrett  against  tiie  Brooklyn  Heights  Railf  oad 

Company.    Prom  a  judgment  for  plaintiff  and  against  "Sie  defendant 

for  $1,8^9.60,  defendant  appeals.    Affirmed. 

The  plaintiff,  with  three  ladies,  entered  a  street  car,  operated  by  the  de- 
fendant, at  the  comer  of  MMdagh  Bnd?^lt<m  streets  in  fbe  bofongb  of  Brook* 
lya.  The  pbdntifl  bad  no  Intention  of  becoming  a  passenger..  Be  paid  the 
fare  of  the  three  ladies,  and  then  notified  the  conductor,  t^t  he  wished  tq 
alight  at  the  ne:a(t  corner.  According  to  the  request  of  the  plaintiff,  the  con- 
ductor gave  the  signal  to  the  motorman  to  stop^  and  the  car  slt)wed  down. 
The  plaintiff  went  upon  the  step  of  the  back  platform  of  the  ear,  awaiting  its 
stopping,  and  while  there  the  car  was  suddenly  started  forward  with  0.  jerk, 
which  detached  plaintiff's  hold  upon  the  **grab  bar"  and  threw  him  into  the 
street,  inflicting  upon  him  the  injuries  for  which  this  Judgment  has  been 
rendered. 

Argued  before  JEI^S,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Trabue  Carswell,  of  Brooklyn,  for  appellant.* 
♦   ^yilliam  V,  Burke,  of  Brooklyn,  for  respondent 

BLACKMAR,  J.  [1,  2]  This  appeal  raises  the  question  of  the 
duty  that  the  defendant  owed  to  the  plaintiff,  who  was  not  a  passen^ 
ger  otl  the  car.  We  think  that  the  plaintiff  was  a  licensee,  and  not 
a  trespasser.  He  entered  to  pay  the  fare  of  the  three  ladies.  Having 
done  so,  he  requested  the  conductor  to  stop  at  the  next  street  cross- 
ing. The  conductor,  learning  then  for  the  first  time  that  he  was  not  a 
passenger,  consented  and  signaled  the  motorman  to  stop.  In  so  doing 
he  recognized  that  plaintiff  was  not  wrongfully  on  the  car  and  permit- 
ted his  presence.  Grimshaw  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  205  N.  Y. 
371,  98  N.  E.  762,  40  L.  R.  A.  (N.  S.)  563,  Ann.  Cas.  1913E,  571.  Af 
it  is  sometimes  proper  to  permit  persons  who  are  not  passengers  to  enter 
public  conveyances,  the  authority  to  determine  when  that'  may  be 
done  is  impliedly  conferred  upon  the  agent  in  charge.  The  rule  is  dif- 
ferent in  cases  of  private  premises  and  private  vehicles,  such  as  Gold- 
berg V,  Borden's  Condensed  Milk  Co.,  185  App.  Piv.  222,  172  N.  Y. 
Supp.  828,  McDonough  v.  Pelham  Hod  Elevating  Co.,  Ill  App.  Div. 
585,  98  N.  Y.  Supp.  90,  and  Morris  v.  Brown  et  al.,  HI  N.  Y.  318,  18 
N.  E.  722,  7  Am.  St.  Rep.  751.  The  case  of  Eaton  v.  Delaware,  L.  & 
W.  R.  R.  Co.,  57  N.  Y.  382,  15  Am.  Rep.  513,  is  limited  by  the  Grim- 
shaw Case,  supra. 

[3]  The  law  seems  to  be  that,  when  employes  of  a  qonveyance  oper- 
ated by  common  carriers  permit  the  presence  on  the  conveyance  of  per- 
sons who  have  not  paid  their  fares  as  passengers,  such  permission  re- 
lieves such  persons  from  the  imputation  of  being  wrongful  intruders  or 
trespassers.    Grimshaw  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  supra. 

[4^5]*  Notwithstanding  the  expressions  found  iu/Aome  authorities, 
in  which  a  licensee  is  placed  in  the  same  category  as  a  trespasser  with 
reference  to  the  duty  that  the  owner  of  the  premises  owes,  we  think 
there  is  a  distinction.'  The  owner  of  the  premises  owes  to  a  trespasser 
no  duty  excqjt  to  rrfrain  from  intentionally  or  wantonly  .iajuring  him. 
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Rounds  V.  D.,  L.  &  W.  R.  R.  Co.,  64  N.  Y.  129,  21  Am.  Rep.  597; 
Birch  V.  City  of  New  York,  190  N.  Y.  397,  83  N,  E.  51,  18  L.  R.  A. 
(N.  S.)  595 ;  Blackmore  v.  Toronto  Street  Railway  Co.,  38  U.  C.  Q. 
B.  172;  Magar  v.  Hammond,  183  N.  Y.  387,  76  N.  E.  474,  3  L.  R.  A. 
(N.  S.)  1038.  To  a  licensee  the  owner  of  the  premises  owes  no  duty 
to  exercise  care  that  the  premises  are  safe,  for  the  licensee,  in  entering 
by  permission,  takes  the  risk- of  their  condition.  L^rmore  v.  Crown 
Point  Iron  Co.,  101  N.  Y.  391,  4  N.  E.  752,  54  Am.  Rep.  718;  HeskeU 
V.  Auburn  L.,  H.  &  P.  Co.,  209  N.  Y.  86, 102  N.  E.  540,  L.  R.  A.  1915B, 
1127;  Vaughan  v.  Transit  Devdopraert  Co.,  222  N,  Y.  79,  118  N.  E- 
219;  Pollock  on  Torts,  p.  639;  Dixon  v.  Swift,  98  Me.  209,  56  Atl. 
761 ;  Cusick  v.  Adams,  115  N.  Y.  55,  21  N.  E.  673,  12  Am.  St.  Rep. 
772;  Beck  v.  Carter  et  al.,  68  N.  Y.  283,  23  Am.  Rep.  175. 

[8]  But,  while  the  owner  of  premises  does  not  owe  to  a  licensee 
the  duty  of  using  ordinary  care  that  the  premises  shall  be  in  a  safe  con- 
dition, he  does  owe  the  duty  of  refraining  from  any  affirmative  act  of 
negligence  that  may  injure  the  licensee.  In  Barry  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  92  N.  Y.  289,  44  Am.  Rep.  377,  it  was  held  that  the  de- 
fendant railroad  company  was  liable  for  the  negligent  movement  of 
trains  over  a  passageway  that  the  plaintiflF  was  using  as  a  licensee.  Ta 
the  same  eflFect  is  Byrne  v.  N.  Y.  C,  &  H.  R.  R.  R.  Co.,  104  N.  Y. 
362,  10  N.  E.  539,  58  Am.  Rep.  512.  The  same  principle  was  applied 
in  Pomponio,  AdmV,  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  66  Conn.  528,  34 
Atl.  491,  32  h.  R.  A.  530,  50  Am.  St.  Rep.  124,  the  court  saying: 

"It  Is  also  true  that  the  landowner  must  not  hlmselt  by  what  has  been 
called  'his  own  ftctive  negligence,*  injure  either  the  licensee  or  the  party  in- 
vited, while  they  are  upon  his  land." 

This  principle  was  recognized  in  Larmore  v.  Crown  Point  Iron  Co.^ 
supra,  and  Vaughan  v.  Transit  Development  Co.,  supra.  In  Pollock  on 
Torts,  p.  642,  it  is  written : 

"It  may  probably  be  assumed  that  a  licensor  is  answerable  to  the  licensee  for 
ordinary  negligence,  in  the  sense  that  his  own  act  or  omission  will  make  him 
liable  if  it  is  subh  that  it  would  create  liability  as  between  two  persons  havinr 
an  equal  right  to  be  there.*' 

So  in  Walsh  v.  F.  R.  R.  Co.,  145  N.  Y.  301,  39  N.  E.  1068,  27  L.  R. 
A.  724,  45  Am.  St.  Rep.  615,  the  court  said  that  the  defendant  owed 
the  plaintiff — 

*'a  duty  to  abstain  from  injuring  him  either  intentionally  or  by  failing  to  ex- 
ercise reasonable  care,  but  it  did  not  owe  him  the  duty  of  active  vigilance  to 
see  that  he  was  not  injured  while  upon  its  land  merely  by  permission  for  his 
own  convenience.'.' 

This  distinction,  so  well  settled  by  the  authorities  in  this  state,  does 
not  seem  to  be  recognized  in  the  courts  of  Massachusetts,  where  tht 
rule  is  the  same  as  to  a  trespasser  and  a  bare  licensee.  O'Brien  v. 
Union  Freight  R.  R.  Co.,  209  Mass.  449,  95  N.  E.  861,  36  L.  R-  A. 
(N.  S.)  492. 

The  rules  of  law  applying  to  the  case  of  one  who  goes  upon  prem- 
ises in  pursuance  of  a  business  interest  common  to  him  and  the  owner, 
and  of  one  who  enters  as  a  guest,  are  somewhat  different;  but  they 
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are  not  germane  to  the  question  before  us,  not  wttfain  the  scope  of 
this  opinicm^  and  are  therefore  not  considered. 

We  therefore  conclude  that  the  defendant  was  liable  to  the  plaintiff, 
a  licensee,  for  any  active  negligence  that  resulted  in  his  injury.  The 
^ct  of  defendant's  employes  in  suddenly  starting  the  car  forward  with 
a  jerk,  when  with  their  knowledge  it  was  slowing  down  for  the  purpose 
of  enabling  the  plaintiff  to  alight,  was  an  affirmative  act  of  negligence, 
and  as  sudi  it  was  a  violation  of  the  duty  that  the  defendant  owed  to 
the  plaintiff,  who  was  a  licensee. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(107  Misc.  Bep.  Q 

PfiOPLS  ex  rel.  NO.  176  WEST  EIGHTY-SEVENTH  ST.  COBPOKATION  ▼• 
CANTOR  et  aL.  Tax  Com'rB. 

(Supreme  Ck)urt,  Speckd  Term,  New  York  County.   April,  1919.) 

1.  HtmidPAL  COSPOBAXIONS  Cs:>967(l>— TaXATKON — ^"BUZLDINO  IN  COUBSB  OF 

CONSTBUCnON." 

Greater  New  York  CSiarter,  §  889a,  as  added  by  Laws  1913,  c.  824,  pro- 
vides tbat  "a  building  in  course  of  constmction,  commenced  since  the 
preceding  Itt  day  <^  October  and  not  ready  for  occopancy,  ahaU  not  be 
aaseased*"  must  be  interpreted  in  llgbt  of  Tenement  House  Law,  H  120, 
121,  relating  to  construction  and  occupancy,  and  a  bnUding  is  no  longer 
"in  course  of  construction**  when  It  is  completed  pursuant  to  requirements 
of  law. 

2.  FiXTUBis  ^=»1— DMriNxnow— "ButtDiKO." 

A  "fixture''  l8  something  affixed  or  attached  to  a  building  and  used  in 
connection  with  It,  movable  or  immovable;  and  a  "building"  is  an  edi- 
fice erected  by  art  and  fixed  upon  or  over  the  soU,  composed  of  stone,  brick^ 
wood,  etc.,  and  designed  for  use  in  the  position  for  which  it  is  so  fixed. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Building;   Fixture.] 

8.  FlXTlTEES  ^S»l — NaTTTBS. 

A  fixture  may,  under  rules  of  law,  become  or  be  considered  as  a  part  of 
the  realty  or  freehold  by  physical  annexation  to  the  building,  and  pre- 
supposes the  existence  of  a  building  to  which  it  is  affixed. 
4.  Municipal  Corporations  «=s>967(1)— Taxation-*"Buii*ding  in  Coubse  of 
cjonstruction." 

Where  construction  of  apartment  house  was  completed  in  accordance 
with  laws  and  plans  approved  by  building  and  tenement  department , 
prior  to  October  1,  1917,  at  which  tibme  aU  apartments  were  leased,  and 
rents  for  that  month  paid  in  full  in  advance,  it  was  not  exempt  from 
taxation  under  Greater  New  York  Charter.  §  880a,  as  added  by  Laws 
1913,  c.  324,  as  a  "building  in  course  of  construction/'  though  on  that  date 
all  steam  radiators  had  not  beeu  instaUed  or  connection  of  some  gas 
ranges  made. 

Certiorari  by  the  People,  on  the  relation  of  the  No.  176  West  Eighty- 
Seventh  Street  Corporation,  against  Jacob  Cantor  and  others,  Tax 
Commissioners,  to  review  an  assessment  upon  real  property.  Assess- 
ment reduced, 

Stoddard  &  Mark,  of  New  York  City,  for  relator. 
R.  M.  De  Acosta  and  M.  Strasburger,  both  of  New  York  City,  for 
respondents. 

^s»Vor  other  caMC  tM  iaxm  topic  A  KBT-NUMBBR  In  aU  Kegr-Nambered  Digests  ft  Indezss 
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OREENBAUM,  J.  The  assessment  of  the  property  under  review 
was  entered  upon  the  annual  record  of  assessed  valuations  for  1918 
as  follows:  '^Unimproved,  $185,000;  improved,  $750,000."  The  land 
valuation  is  not  attacked.  The  assessment  of  the  building  is  assailed 
upon  the  following  three  grounds:  That  it  was  not  ready  for  occu- 
pancy on  October  1,  1917;  that  it  was  overvalued;  and,  finally,  that 
a  former  board  of  commissioners  of  taxes  and  assessments  had  reduced 
its  assessed  valuation  by  $100,000,  which  action  a  succeeding  board  il- 
legally reversed,  in  reinstating  the  original  assessment. 

The  condition  of  the  building,  a  13-story  apartment  house,  on  Octo- 
ber 1,  1917,  was  as  follows:  The  masonry  work,  tiling,  plastering, 
marble  work,  and  plumbing  were  completed.  The  elevators  were  in 
operation.  The  electric  light  supply  had  been  installed,  with  a  master 
meter,  from  which  the  apartments  obtained  their  light.  Ninety  per 
cent  of  the  gas  meters  were  ready  for  use.  The  relators  submitted  tes- 
timony tending  to  show  that  on  October  1,  1917,  there  were  only  about 
a  dozen  steam  radiators  out  of  a  requisite  600  installed  in  the  building ; 
that  owing  to  delay  in  shipments  by  the  manufacturers,  occasioned  by 
war  conditions,  it  took  until  about  the  middle  of  November  before  all 
the  radiators  were  ready  for  use;  that  the  gas  ranges  had  not  been 
connected  by  October  1,  1917.  It  was  established  that  many  workmen 
of  various  kinds  were  engaged  during  October  and.  November  and  a 
part  of  December  in  scraping  and  polishing  the  floors;  in  installing 
electric  lighting  receptacles,  switches,  and  individual  meters,  as  well  as 
interior  telephones ;  in  affixing  chandeliers ;  in  painting  various  parts 
of  the  interior ;  in  carpentering,  such  as  adjusting  doors,  putting  down 
thresholds,  placing  locks  on  doors,  fastening  hardware,  and  building 
inclosures  about  radiators.  It  was  also  established  that  a  number  of 
stores  on  the  ground  floor  in  the  building  had  not  been  plastered  nor 
floored. 

On  September  8th,  upon  the  relator's  application  to  the  bureau  of 
buildings,  a  certificate  of  occupancy  was  issued.  On  September  21, 
1917,  an  application  was  made  to  the  tenement  house  commissioner  of 
the  city  of  New  York  for  a  certificate  of  completion,  in  which  the  re- 
lator stated  that  "said  building  has  been  erected  and  completed  in  ac- 
cordance with  law  and  with  the  plans  approved  by  the  tenement  house 
department."  There  is  some  evidence  that  permission  was  granted  on 
October  2d  by  the  department  to  the  relator  to  allow  tenants  "to  move 
in."  The  final  certificate,  however,  was  issued  on  October  9,  1917. 
All  of  the  apartments,  73  in  number,  had  been  leased  prior  to  October 
1,  1917,  the  occupancies  to  commence  October.  1,  1917;  the  rent  for 
each  apartment  was  paid  in  advance,  and  no  deductions  or  allowances 
were  made  because  of  the  alleged  unfinished  condition  of  the  building. 
No  tenant  was  called  to  testify  as  to  the  condition  of  his  apartments. 

[  1  ]  Whether  or  not  the  building  was  exempt  from  taxation  on  Oc- 
tober 1,  1917,  the  tax  day,  depends  upon  the  interpretation  of  section 
889a  of  the  Greater  New  York  Charter  (added  by  diapter  324,  Laws 
of  1913).    That  section  provides  as  follows: 

"A  building  In  course  of  construction,  commenced  since  the  preceding  first 
day  of  October  and  not  ready  for  occupancy,  shall  not  be  assessed." 
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In  People  ex  rel.  New  York  Central  &  H.  R,  R:  R.  Co.  v.  Pvirdy, 
216  N.  Y.  704,  111  N.  E.  1097,  the  Court  of  Appeals  reversed  the 
Appellate  Division  on  the  dissenting  opinion  of  Scott,  J.,  who  stated 
(167  App.  Div.  637,  153  N.  .Y.  Supp,  300)  that— 

*'TIi6  purpose  of  section  8S9a  undoubtedly  wa6  to  enoonragi  bnildSng  by 
extending  to  a  builder  a  limited  ezemptlcm  from  taxation  while  his  building 
was  going  on.  But  for  this  section  it  would  be  the  duty  of  the  assessors  in 
valuing  a  parcel  of  land  occupied  by  an  uncompleted  building  to  estimate 
something  for  the  partially  completed  improvement.  It  was  to  avoid  that 
injustice,  as  I  consider,  that  the  section  was  adopted." 

The  construction  of  the  building  under  review  was  "c^oflMoenced 
since  the  preceding  first  day  of  October."  The  inquiry,  therefore,  nar- 
rows itself  to  the  consideration  of  the  question  whether  on  October  1, 
1917,  the  building  Was  "in  course  of  construction,"  and  "not  ready  for 
occupancy."  The  use  of  the  latter  quoted  words  implies  that  a  building 
may  be  ready  for  occupancy  before  actual  completion*— that  is,  wlaile 
"in  course  of  construction"-— and  hence  that  in  such  case  it  would  not 
be  entitled  to  exemption.  It  would  also  seem  to  follow  that,  if  a 
building  is  "erected  and  completed  in  accordance  with  law,"  it  ra^ 
not  be  said  to  be  any  longer  "in  course  of  construction,"  and  therefore 
not  entitled  to  exemption.  In  other  words,  exemption  only  arises  when 
the  building  is  both  "in  coarse  of  construction"  and-  "not  ready  for 
occupancy." 

When  is  a  building  deemftd  to  be  "in  coturse  of  construction?"  It 
seems  to  me  that  the  act  should  be  interpreted  in  the  light  of  the 
Building  and  Tenement  House  Law  (Consol.  Laws,,c.  61)  in  compli- 
ance with  the  provisions  whereof  the  building  in  this  proceeding  was 
erected.  The  construction  of  a  building  may  not  be  commenced  with- 
out a  permit  of  the  tenement  house  departnacnt.  Section  120.  Sec- 
tion 121  of  the  act  provides : 

''No  buflding  hereaftei:  constructed  as  or  altered  into  a  ten^itent  house 
shall  be  occupied  in  whole  or  in  part  for  human  habitation  until  the  issuance 
of  a  certificate  by  the  department  aforesaid  that  said  building  conforms  in 
ail  respects  to  the  requirements  of  this  chapter." 

The  necessary  effect  of  the  foregoing  provision  is  that  when  a  build- 
ing has  been  erected  in  all  respects  in  conformity  to  the  requirements 
of  the  act,  it  is  a  completed  building  and  may  then  "be  occupied  in 
whole  or  in  part  for  human  habitation."  There  is  nothing  in  the  Tene- 
ment House  Law  which  concerns  itself  with  stoves,  heating  apparatus, 
interior 'decorations,  or  improvements.  Of  course,  if  a  landlord  leases 
an  apartment  upon  the  understanding,  express  or  implied  that  the  ten- 
ant is  to  be  furnished  with  steam  heat,  gas  ranges  for  cooking,  or 
other  improvements,  and  is  to  have  the  rooms  decorated  in  a  certain 
.  style,  it  might  be  said,  as  between  the  landlord  and  tenant,  that  until 
all  these  fixtures  and  conveniences  are  supplied  the  apartment  is  "not 
ready  for  occupancy."  But  it  seems  to  me  that  the  exemption  act  must 
have  contemplated  that  a  building  is  no  longer  "in  course  of  construc- 
tion" when  it  is  completed  pursuant  to  the  requirements  of  law.  Im- 
provements in  the  interior  of  a  building,  as  the  erection  of  partitions 
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or  installations  of  gas  staves,  lighting  fixtures,  steam  radiators,  may 
not  be  regarded  as  structural  parts  of  the  building. 

[2,  3]  It  is  a  well-recognized  canon  of  interpretation  of  statutes  that 
words  in  common  use  are  to  be  construed  according  to  their  plain  and 
ordinary  significance.  The  act  under  review  mentions  a  "building," 
and  makes  no  reference  to  improvements  or  fixtures.  Bouvier  (fid. 
1914)  defines  a  building  as : 

"An  edifice,  erected  by  art,  and  fixed  upon  or  over  the  soil,  composed  of 
istone,  brick,  marble,  wood  or  other  proper  substance,  connected  together,  and 
designed  for  use  In  the  position  in  which  it  is  so  fixed." 

•  In  this  age  of  steel,  the  word  "steel"  might  well  have  been  included 
in  the  specifications  of  materials  entering  itito  the  construction.  A 
fixture  is  something  "affixed  or  attached  to  a  building  and  used  in  con- 
pection  with  it,  movable  or  immovable."  See  Bouvier,  supra.  A  fix- 
ture may  under  rules  of  law  become  or  be  considered  as  a  part  of  the 
realty  or  freehold  by  physical  annexation  to  the  building.  It  presup- 
poses the  existence  of  a  building  to  which  it  is  affixed.  It  is  not  im- 
portant here  to  determine  whether  the  gas  stoves  and  steam  radiators 
are  to  be  regarded  as  personal  or  real  property.  The  fact  is  that  they 
are  only  fixtures  and  in  that  sense  are  to  be  distinguished  from  the 
building. 

[4]  For  taxation  purposes,  as  between  tfie  state  and  the  owner  of 
real  property,  it  would  seem  to  me  to  be  a  strained  interpretation  of 
section  889a  of  the  charter  to  hold  that  the  Legislature  intended  to 
have  read  into  it  the  special  agreements  or  covenants  between  landlords 
and  tenants  as  to  furnishings  and  fixtures,  which  have  no  relation  to 
the  matter  of  the  construction  of  the  building,  which  alone  is  the  state's 
concern.  The  relator,  in  its  applications  for  certificates  of  occupancy 
to  the  building  and  tenement  house  departments,  expressly  asserted 
that  the  building  was  completed  in  accordance  with  the  laws  and  with 
the  plans  approved  by  the  legal  authorities  prior  to  October  1, 1917,  and 
it  should  not  now  be  heard  to  say  that  the  building  was  not  then  com- 
pleted. Nor  does  the  tardy  issuance  of  a  certificate  by  the  tenement 
house  department  on  October  7,  1917,  alter  the  fact  that  the  building 
was  completed  before  October  1,  1917,  as  the  evidence  conclusively 
has  established.  Assuming,  thereifore,  that  all  the  steam  heat  radiators 
had  not  been  installed  by  October  1,  1917,  and  that  many  of  the  gas 
ranges  had  not  been  connected  with  the  gas  pipes,  it  nevertheless  fol- 
lows that  the  building  was  not  exempt  from  taxation. 

As  to  the  remaining  questions  presented  to  the  court,  it  will  suffice  to 
say  that  the  evidence  satisfactorily  establishes  that  the  assessors  over- 
valued the  building  to  the  extent  of  at  least  $100,CXX).  This  conclusion 
makes  it  unnecessary  to  pass  upon  the  question  whether  reinstatement 
of  the  reduction  of  $100,000  in  the  assessment  was  illegal  The  assess- 
ment will  be  reduced  by  the  sum  of  $100,000. 

Ordered  accordingly. 
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SCHBIEB  r.  MITCHF.LIi  et  al.,  State  Industrial  Commission. 

(Supreme  Court,  Appellate  Division,  First  Department    May  29,  1D19.) 

1.  Hkaltii  ^=3»32 — ^CoNDiTioN  OF  FAOToaT  BTJiLDXiras — Orders  of  Industrial 

BOABD-*APPKAIr-PARTT  IN   INTBBBST. 

An  action  to  vacate  an  order  of  tlie  labor  department,  directing  a 
corporation  to  comply  v?ith  Labor  Law  relating  to  conditions  in  factory 
buildings,  in  view  of  section  52a^  as  added  by  Laws  1915,  a  719,  providing 
that  the  person  affected  or  his  agent  may  petition  for  variation  thereof, 
section  B2b,  as  added  by  Laws  1915,  c.  674,  providing  for  such  proceeding 
by  party  in  interest,  and  CJode  Civ.  Proc,  §  449,  cannot  be  prosecuted  in 
the  name  of  one  who  is  a  mere  agent  or  architect  for  the  interested  party. 

2.  Constitutional  Law  ^=942 — ^Validitt  of  Statute — Objection  by  Party 

Not  Interested. 

The  constitutionality  and  validity  of  a  statute  cannot  be  reviewed  in  a 
proceeding  where  there  Is  no  person  in  interest  authorized  to  test  such 
questions. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  H.  Scheier  against  John  Mitchell  and  others,  as  mem- 
bers of  the  State  Industrial  Commission.  From  a  judgment  entered 
upon  a  decision  dismissing  the  complaint  after  trial  at  Special  Term, 
plaintiflF  appeals.    Judgment  affirmed,  with  costs. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  MER- 
RELL,  and  PHILBIN,  JJ. 

Bond  &  Babson,  of  New  York  City  (Walter  H.  Bond,  of  New  York 
City,  of  counsel),  for  appellant. 

Robert  W.  Bonynge,  of  New  York  City  (Frederick  H.  Cunningham, 
of  New  York  City,  of  counsel),  for  respondents. 

MERRELL,  J.  I  think  the  judgment  herein  is  right,  and  should  be 
affirmed.  The  action  is  brought  to  rescind,  cancel,  vacate,  and  set  aside 
an  order  of  the  labor  department  of  the  state  of  New  York,  division  of 
factory  inspection,  made  on  April  29,  1915,  directing  the  Apex  Leas- 
ing Company,  Incorporated,  a  domestic  corporation,  to  comply  with 
the  requirements  of  chapter  36  of  the  Laws  of  1909,  as  amended,  with 
reference  to  the  building  located  at  No.  47  West  Forty-Second  street 
in  the  borough  of  Manhattan.  The  building  is  known  as  the  Bryant 
Park  Building,  or,  more  familiarly,  by  the  name  of  the  Pleischman  Bath 
Building,  and  is  held  by  the  Apex  Leasing  Company,  Incorporated,  un- 
der a  lease  from  the  owner  of  the  fee  therein.  Under  the  statute  an  ac- 
tion is  authcMTized  to  be  brought  by  a  party  in  interest  to  test  the  valid- 
ity of  such  an  order  made  by  the  labor  department  of  the  state ;  said 
action  being  in  the  nature  of  an  appeal  from  such  order.  Plaintiff's 
complaint  herein  was  dismissed  by  tfie  trial  court,  upon  the  ground  that 
the  plaintiff  was  not  the  real  party  in  interest,  within  the  meaning  of 
the  Code  of  Civil  Procedure,  and  that  there  was  no  authority  in  law 
to  bring  this  action.  The  facts  were  stipulated  by  the  parties  and  are 
briefly  as  follows; 

■  ■  ■  m 

^s»For  oUier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Kumbered  Dlseeta  A  Indexes 
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The  plaintiff  is  a  practicing  architect  of  the  city  of  New  York,  and  is 
the  agent  of  the  Apex  Leasmg  Company,  Incorporated,  die  lessee  of  the 
premises  in  question.  The  plaintiff  represented  said  Apex  Leasing 
Company,  Incorporated,  in  all  hearings  held  upon  a  petition  filed  with 
the  State  Industrial  Commission  under  section  52a  of  the  Labor  Law 
(Consol.  Laws,  c.  31),  asking  for  the  revocation  of  Ae  said  order  made 
by  the  state  department  of  labor,  requiting  the  lessee  of  said  Bryant 
Park  Building  to  conform  to  the  requirements  of  the  statute  with  refer- 
ence to  safeguarding  the  inmates  of  s^id  building.  Said  building  clearly 
was  a  factory  under  the  provisions  of  the  statute.  The  defendants  in 
this  action  at  the  time  of  its  commencement  constituted  the  State  Indus- 
trial Commission.  The  said  commission  was  preceded  by  the  state  de- 
partment Of  labor,  the  head  of  which  was  the  commissioner  of  labor, 
who  at  that  time  was  one  James  M.  Lynch.  The  state  department  of  la- 
bor by  legislation  became  the  State  Industrial  Commission,  and  the  for- 
mer commissioner  of  labor,  upon  the  formation  of  the  State  Industrial 
Commission,  was  duly  appointed  .one  of  the  members  of  said  commis- 
sion. The  State  Industrial  Commission  was  created  by  chapter  674  of 
the  Laws  of  1915,  which  4ct  consolidated  the  state  department  of  labor 
and  the  Workmen's  Compensation  Commission,  composed  of  a  com- 
mission of  five,  lipon  its  creation  the'State  Industrial  Commission  suc- 
ceeded to  aU  the  powers  and  responsibilities  theretofore  vested  in  the 
state  department  of  labor  and  the  Workmen's  Compensation  Commis- 
sion, and  took  upon  itself  the  enforcement  of  all  outstanding  matters 
theretofore  vested  in  the  above  department  of  labor  and  Workmen's 
Compensation  Commission. 

The  order  in  question  was  made  by  the  duly  constituted  authorities, 
being  the  department  of  liabor  of  the  state  of  New  York  as  then  consti- 
tuted, on  April  29,  1915.  The  order  was  made  pursuant  to  an  inspec- 
tion of  a  duly  authorized  inspector  of  the  department  of  labor,  and 
provided  as  follows : 

•D^artment  of  Lal)oir,  State  of  New  York; 

**Dlvlslon  oof  Factory  Incvection. 

"MGM—S—S— COB— 3—31— 16w 

**381  Fourth  Avenne,  New  York. 

"Apr.  29— 15. 

•'Apex  Tj<»afling  Co.,  Inc.,  17  West  42d  St.,  N.  Y.  City:  Yoo  are  hereby  di- 
rected to  comply  with  the  following  requirements  of  chapter  36,  Laws  of  1909, 
as  amended,  in  the  building  located  at  No.  47  West  42d  St.,  In  the  ^ity  and 
county  of  New  York,  now  used  for  manufacturing  purposes,  and  of  which  you 
are  the  lessee. 

"1.  Provide  a  required  meane  of  exit  so  located  that  no  poi»t  of  floor  will 
'be  more  than-lOO  feet  from  such  exit. 

**2.  Fireproof  all  openings  on  course  of  exterior  screened  stairway. 

"3.  Continue  exit  stairs  to  roof. 

"4.  Inclose  all  interior  stair%vays  serving  as  a  required  means  of  exit,  and 
the  landings,  platforms,  and  passageways  connecting  therewith,  on  all  sldm 
with  partitions  of  fire-resisting  material,  extending  oontlnuouely  froun  the 
basement  to  three  feet  'iibove  the  rocf.  All  opeulngp  in  said  partitions  to  be 
provided  with  self-closing  doors  constructed  of  flre-resistlng  material. 

"(The  above  requirements  must  be  complied  with  within  twenty  days  from 
the  date  written  above.) 
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**l^4  Prot^A  .cbwten^^^ti  of  levators  at  bottom  of  rdb.    (10  daya.) 
'*6.  Arrange  workroom  ^oors  to  ball  to  open  out  or  be  double  swing:  Fac- 
tory of  Wm.  Forman,  4th  floor;    Karhn  i  Conbagen,  3d  floor;    Brecber  & 
Littmann,  Benard  &  B.  M.  Levoy,  2d  floor.    (10  days.) 

''CSigned]    James  M^  Lynch,  OommUsioner. 
"J.  J.  Floods  Chief  Factor?  Inspector,  First  District,"       .     . 

The  lessee  of  the  building,  Apex  Leasing  (Jlompany,  Incorporated, 
failed  to  comply  with  the  provisions  of  said  order,  and  a  criminal  pros- 
ecution of  said  leasing  company  was  instituted  in  the  Seventh  District 
Magistrate's  Ciourt  of  the  City  of  New  York.  Thereafter,  and  within 
five  days  after  the  institution  of  the;  said  criminal  prosecution,  a  duly 
verified  petition  was  filed  with  the  State  Industrial  Commission  by  the 
said  agent  of  the  Apex  Leasing  Company,  Incorporated,  asking  for  a 
review  of  the  said  order.  The  filing  of  this  petition,  under  the  stat- 
ute, automatically  stayed  the  prosecution  of  the  criminal  action  pending 
against  said  lessee.  Said  petition  was  entitled,  ''In  the  Matter  of  the 
Petition  of  John  H.  Scheiei:  for  Review  by  the  State  Industrial  C!^m- 
mission,  of  Certain  Orders  Issued  by  the  Stajie  Department  of  Labor," 
and  was  addressed  to  the  Honorable  Board  of  State  Industrial  Com- 
missioners. The  petition  was  signed  and  verified  by  said  Scheier,  who 
is  the  plaintiff  herein,  on  December  30,  1913.  After  hearings  thereon 
before  the  State  Industrial  Commission,  and  the  application  of  the  peti- 
tioner having  been  argued  and  finally  submitted  on  April  5,  1916,  an 
ordef  was  made  by  the  said  commissioners  on  April  10,  1916,  sub- 
stantially denying  the  prayer  of  the  petitioner  for  a  revocation  of  said 
order  of  April  29,  1915.  Thereafter,  and  on  or  about  May  1,  1916,  the 
plaintifF  commenced  this  action  to  review  and  test  the  validity  and  rea- 
sonableness of  the  provisions  of  law  under  which  said  order  .was  made, 
and  the  validity  and  reasonableness  of  the  rules  and  regulations  made 
in  pursuance  thereof,  and  of  the  order  directing  compliance  therewith. 
The  commencement  of  this  action  stayed  the  orignial  prosecution  there- 
.  to  fore  instituted  against  the  Apex  Leasing  Company,  Incorporated,  and 
said  criminal  prosecution  is  still  pending  undetermined. 

The  premises  in  question  consist  of  a  seven-story  building  erected 
prior  to  October  1,  1913,  and  located  on  the  northeast  comer  of  Sixth 
avenue  and  Forty-Second  street  in  the  borough  of  Manhattan,  city  and 
county  of  New  York.  Owing  to  the  fact  that  the  Fleischman  baths 
occupy  the  sixth  and  seventh  floors  of  the  building,  the  building  has 
been  popularly  known  as  the  Fleischman  Bath  Building.  Roughly 
speaking,  the  building  extends  201  feet  easterly  along  R)rty-Second 
street  from  Sixth  avenue,  and  about  96  feet  northerly  along  Sixth 
avenue  from  Forty-Second  street.  The  first  floor  of  the  building  is 
occupied  exclusively  by  retail  shops,  consisting  of  millinery  stores,  stores 
for  Uie  retail  of  dresses,  refrigerators,  optical  goods,  jewelry,  candy, 
gentlemen's  furnishings,  and  drugs.  The  second,  third,  fourth,  and  fifth 
floors  are  occupied  for  various  purposes,  including  offices,  mercantile 
establishments,  and  factories.  The  total  occupancy  of  the  building 
above  the  ground  floor  at  the  time  of  the  first  inspection  was  390  per- 
sons, of  which  96  were  engaged  in  factory  work.  At  an  inspection 
made  subsequently  to  the  order  of  April  29,  1915,  and  just  preceding 
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the  institution  of  the  criminal  prosecution  of  the  lessee  in  Magistrate's 
Court,  it  was  found  that  the  building,  above  the  ground  floor,  at  that 
time  was  regularly  occupied  by  325  persons.  Under  the  stipulation 
there  can  be  no  doubt  that  the  building  was,  within  the  statute,  a  factory 
building.  On  the  second  floor  there  were  four  factories ;  on  the  thirf 
floor,  one ;  on  the  fourth  floor,  five — making  in  all,  ten  factories  in  the 
building.  These  factories  were  engaged  in  the  manufacture  of  milli- 
nery, dresses,  waists,  and  optical  goods,  on  the  second  floor;  on  the 
third  floor,  dresses,  clothing,  and  gowns ;  and  on  the  fourth  floor,  den- 
tal supplies.  The  work  in  these  factories  was  done  in  part  by  hand 
and  in  part  by  machinery.  The  building  did  not  comply  with  what  the 
department  regarded  as  necessary  under  the  provisions  of  the  statute, 
and  therefore  the  original  order  of  April  29,  1915,  was  made.  Said 
order  was  not  complied  with,  as  before  stated,  and  the  physical  condi- 
tions remain  at  the  present  time  as  they  we^e  on  April  29, 1915. 

[1]  The  statute,  so  far  as  pertinent  to  the  ground  upon  which  the 
complaint  herein  was  dismissed,  is  as  follows : 

Section  52a  was  added  to  the  Labor  Law  by  chapter  719  of  the  Laws 
of  1915,  and  it  was  thereby  enacted,  among  other  things,  as  follows: 

"If  there  shall  he  practical  difficulties  or  unnecessary  hardship  In  carrying 
out  any  provision  of  this  chapter,  or  rule  or  regulation  adopted  by  the  Industri- 
al Board  thereunder,  affecting  the  construction  or  alteration  of  buildings,  exits 
therefrom,  the  installation  of  fixtures  and  apparatus,  or  the  safeguardlog  of 
machinery  and  prevention  of  accidents,  the  Industrial  Board  shall  have 
power  to  make  a  variation  from  such  requirements  if  the  spirit  of  the  provi- 
sion or  rule  or  regulation  shall  be  observed  and  public  safety  secured.  Any 
person  effected  by  such  provision  or  rule  or  regulation,  or  his  agent,  may  pe- 
tition the  board  for  such  variation  stating  the  grounds  therefor.  The  board 
shall  fix  a  day  within  a  reasonable  time  for  a  hearing  on  such  petition  and 
give  notice  thereof  to  the  petitioner  who  may  appear  in  person  or  by  agent 
or  attorney." 

It  will  be  borne  in  mind  that  the  order  of  April  29,  1915,  required 
compliance  on  the  part  of  the  Apex  Leasing  Company,  Incorporated, 
with  the  statute  in  the  particulars  mentioned  in  the  order.  Thereupon, 
by  virtue  of  the  statute  above  quoted,  the  plaintiflf,  being  the  architect  of 
the  lessee  of  the  building,  made  and  verified  a  petition  a^ing  a  nuKiifi- 
cation  of  the  order  of  April  29,  1915.  The  statute  above  quoted  is  to 
the  eflfect  that— 

*'Any  person  affected  by  such  provision  or  rule  or  regulati<m,  or  hi$  a^eiU, 
may  petition  the  board  for  such  variation  stating  the  grounds  therefor.  The 
board  shall  fix  a  day  within  a  reasonable  time  for  a  hearing  on  such  petition 
and  give  notice  {hereof  to  the  petitioner  who  may  appear  in  person  or  by 
ogerU  or  attorney." 

The  plaintiff  assumed,  by  virtue  of  such  statutory  provision,  to  him- 
self not  only  verify  the  petition,  but  serve  as  petitioner,  and  the  pro- 
ceeding was  instituted  in  the  name  of  the  agent,  instead  of  in  the  name 
of  the  lessee,  who  was  the  real  party  in  interest.  The  Industrial  Board 
appears  to  have  recognized  the  petition,  and  its  subsequent  order  of 
April  10,  1916,  was  made,  in  most  respects  confirming  its  original  or- 
der of  April  29,  1915.  The  statute,  by  section  52b  of  the  Labor  Law  as 
amended  by  chapter  674  of  the  Laws  of  1915,  provides  as  follows: 
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"Any  person  In  Interest  nofety  hting  an  action  In  the  Supreme  Court  a^inst 
the  commission  as  defendant,  to  determine  the  validity  and  reasonableness  of 
any  provision  of  this  chapter  or  of  the  rules  and  regulations  made  in  pursuance 
thereof  or  of  any  order  directing  compliance  therewith :  Provided,  that  no 
such  action  to  determine  the  validity  or  reasonableness  of  any  rule,  regulation 
or  order  shall  be  brought,  except  as  an  appeal  from  the  determination  of  the 
commission,  as  provided  In  section  52a.*' 

By  virtue  of  said  statute  the  plaintiflf  brings  this  action  as  an  appeal 
from  said  determination  of  the  commission.  Upon  the  trial  the  learned 
trial  court  dismissed  the  complaint  upon  the  ground  that  the  plaintiff 
was  not  the  real  party  in  interest,  within  the  provisions  of  section  449 
of  the  Code  of  Civil  Procedure.    That  section  of  the  Code  provides : 

"Sec.  449.  Party  in  Interest  to  8ue--TruBtee,  etc.,  may  Sue  Atone.— -Every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest,  except  that 
an  executor  or  administrator,  a  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorized  by  statute,  may  sue,  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted.  A  person,  with  whom  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee  of  an  ex- 
press trust,  within  the  meaning  of  this  section." 

I  think  the  court's  decision  in  this  respect  was  entirely  correct. 
Moreover,  it  seems  to  me  that  the  statute  (section  52b  of  the  Labor 
Law  as  amended  by  chapter  674  of  the  Laws  of  1915)  confers  no  au- 
thority upon  the  plaintiff  to'  bring  this  action.  Said  statute  provides 
that  "any  person  in  interest"  may  bring  an  action  to  determine  the  va- 
lidity and  reasonableness  of  any  provision  of  the  law  or  of  any  rule 
or  regulation  made  in  pursuance  thereof.  The  plaintiff  is  the  archi- 
tect of  the  real  party  in  interest,  the  Apex  Leasing  Company,  Incor- 
porated, and  is  no  more  than  a  mere  agent.  He  is  not  interested  per- 
sonally in  the  event  of  the  action  or  in  the  matters  concerning  which 
it  is  brought.  The  only  interest  which  he  has  is  that  of  a  faithful 
employe  serving  his  master.  I  do  not  think  the  statute  contemplated, 
even  in  the  institution  of  the  first  review  of  the  original  order,  that 
the  petition  should  be  in  the  name  of  the  agent.  The  most  that  the  stat- 
ute provides,  as  I  construe  it,  is  that  the  agent  is  permitted  to  institute 
the  proceedings,  and  may  verify  the  petition  in  behalf  of  his  principal. 
Such  provision  of  the  statute  is  entirely  reasonable,  and  affords  pro- 
tection to  an  aggrieved  party,  through  its  agent,  in  case  of  absence  or 
inability  of  the  party  itself  to  take  the  initiative.  But  it  seems  to  me 
that  the  statute  intended  that  the  proceeding  should  be  at  all  times  in  the 
name  of  the  principal,  and  not  in  the  name  of  the  agent.  Therefore 
the  agent  was  authorized  in  the  first  instance,  in  behalf  of  His  principal 
and  in  his  principal's  name,  to  petition  the  commission  for  a  modifica- 
tion of  its  original  order. 

I  do  not  think  the  petition  made  in  the  instant  case  complied  with 
the  statute,  and  the  Industrial  Commission  might  well  have  disregarded 
the  same.  The  action  now  sought  to  be  taken  as  an  appeal,  reviewing 
the  action  of  the  commission,  must  certainly  be  in  the  name  of  the  real 
party  in  interest,  which  in  this  case  is  the  corporation  holding  the  prem- 
ises under  lease.  Therefore  I  think  there  is  no  force  in  the  argument  of 
counsel  for  the  appellant  that,  inasmuch  as  the  original  proceeding  was 
in  the  name  of  the  plaintiff,  such  fact  justifies  the  commencement  of  the 
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present  action,  which  is  only  authorized  in  behalf  of  one  of  the  parties 
to  the  proceeding  before  the  commission.  By  subdivision  5  of  section 
52a  of  the  Labor  Law,  as  amended  by  chapter  674  of  the  Laws  of  1915, 
the  decision  of  the  commission  is  final,  unless  within  20  days  after  its 
issuance  "one  of  the  parties  to  the  proceeding  before  the  commission 
appeals  from  its  decision  by  bringing  an  action  as  provided  in  section 
52b.*'  If  the  lessee  of  the  property,  the  real  party  in  interest,  finds 
itself  in  the  situation  of  being  unable  to  test  by  appeal  under  the  stat- 
ute the  action  of  the  commission,  such  embarrassment  results  from  its 
failure  or  that  of  its  agent  in  due  time  to  take  a  proper  preliminary  pro- 
ceeding in  the  name  of  the  real  party  in  interest. 

[2]  Both  parties,  in  their  briefs,  apparently  seek  to  test  the  merits  in- 
volved by  the  orders  sought  to  be  rescinded,  and  to  obtain  a  decision 
from  this  court  concerning  the  constitutionality  and  validity  of  the 
statute  and  the  validity  and  reasonableness  of  the  particular  order  in- 
volved herein.  I  do  not  think  that  we  should  pass  upon  the  consti- 
tutionality of  the  statute  involved  (even  were  that  necessary,  in  View 
of  the  determination  in  Cockcroft  v.  Mitchell  et  al.,  101  Misc.  Rep. 
211,  167  N.  Y.  Supp.  6,  recently  affirmed  in  this  court  [187  A'pp.  Div. 
189,  173  N.  Y.  Supp.  903]  upon  the  opinion  at  Special  Term),  nor 
can  we  inquire  into  the  reasonableness  of  the  order  which  has  been 
made  affecting  the  property  in  question,  as  the  plaintiff  is  not,  within 
the  statute,  "a  person  in  interest"  authorized  to  test  said  questions. 

The  judgment  dismissing  plaintiff's  complaint  should  be  affirmed, 
with  costs.    Order  filed.    All  concur. 


(107  Misc.  Kep.  353) 

STEVENS  ▼.  HUSH  et  aL 

(Supreme  Court,  AppeUate  Term,  First  Department.    May  20,  1919.) 

1.  Husband  and  Wife  ^=>23% — Authobitt  of  Wife — Pbest7Mfiion. 

There  is  no  geueral  presumption  at  law  growing  out  of  tbe  marital  rela- 
tion that  wife  Is  authorized  to  act  for  the  husband. 

2.  Husband  and  Wife  ^=»4,  19(2) — ^Liability  of  Husband — Necessabies. 

At  common  law  the  husband  is  charged  with  the  duty  of  supporting  his 
wife  and  family,  and  one  who  deals  with  wife  for  necessaries,  with 
knowledge  that  wife  and  husband  are  living  together,  may  assume 
that  proposed  contract  is  on  husband's  obligation,  and  may  recover  from 
husband  for  necessaries  furnished,  though  husband  has  not  authorized 
wife  to  bind  him,  or  has  forbidden  her  to  do  so,  unless  he  has  furnished 
her  either  with  necessaries  in  kind  or  money  wherewith  to  buy  them. 

3.  Husband  and  Wife  «©=»23 — Contbaot  by  WIFB^— -Liability  of  Husband 

— ^Authority. 

Husband's  liability  on  wife's  contract  not  for  necessaries  depends 
solely  on  the  principles  of  agency,  to  be  proved  as  in  otixor  cases,  or  of 
estoppel,  if  she  has  been  held  out  a»  authorized  to  bind  him. 

4.  Husband  and  Wife  «=»235(2)— Necessabies— Suite  of  Rooms  at  Sea- 

shore Hotel. 

Wife's  contract,  in  advance,  for  a  suite  of  rooms  and  private  bath,  with 
board,  at  a  seashore  hotel,  for  the  fixed  period  of  the  summer  season,  at 
a  place  other  than  the  uisual  place  of  abode,  is  not,  as  a  matter  of  iaw,  a 

^=:9For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Dicevts  ft  Indexea 
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contract  for  neoeaaarles ;  the  question  Mm^  for  jury  wi<^er,  proper  In- 
structions. 

5.  HUBBANP  AND  WiFB  <S=»23%-^AGENCT  OF  WlTE— EVIDKNCB. 

In  (action  against  husband  on  wife's  contract,  Involving  Issue  of 
"Whether  contract  was  for  necessaries,  evidence  tending  to  negative  wife's 
auttkorlty  to  enter  into  such  a  contract  was  admissible,  since,  If  contract 
was  not  for  necessaries,  huaband  was  sot  liable,  in  absence  of  authority 
of  wile  to  bind  hlin  tliereon. 

6.  Husband  and  Wifb  ^:?»244--CosTS-rPEBSONS  Entitled — Joint  Defend 

ANTS. 

Under  Code  Civ.  Proc.  §  8229,  where  judgment  is  rendered  against  hus- 
band, but  not  against  wife,  joined  as  oodefendont,*  wife  is  not  entitled  to 
coste,  where  Rhe  nnited  In  answer  with  husband;  but,  if  plaintiff  had 
failed  as  to  both  husband  and  wife,  she  would  have  been  entitled  to, part 
of  the  costs  as  of  course. 
?•  Dismissal  and  Nonsuit  ^=537 — Discontinuance  as  to  Codefendant-:- 

COSTS. 

Under  Code  Civ.  Pro<^.  }  S2Z&,  where  action  against  husband  and  wifie 
was  discontinued  as  to  wife  upon  plaintiff's  motion,  the  court,  in  its  dis- 
cretion, should  have  imposed  costs  as  a  condition  of  allowing  the  dis- 
continuance. 

8.  Courts  ^=»ldO(9) — City  Court — MoninCATioN  of  jUDG^iENt — Costs. 

.  Where  City  Court  denied  costs,  apparently  upon  ground  of  lack  of 
power,  the  Appellate  Term,  on  appeal,  may  modify  judgment,  so  as  to 
award  costs. 

9.  Appeal  and  Ebrob  ^;39878<1>— Review — ^DsNtAL  of  Costs — Kntebing  of 

Order. 

Where  action  was  discontinued  against  a  codefendant  upon  plalntifiTs 
motion,  without  costs,  court  on  appeal  will  not  deny  the  codefendant  costs; 
where  costs  should  have  been  awarded  her  as  a  condition  of  allowing 
discontinuance,  merely  because  no  order  was  entered  from  which  appeal 
could  be  taken,  though  the  entering  of  an  order  and  appeal  therefrom 
would  have  l)een  the  better  practice. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Catherine  Stevens  against  Catherine  Hush  and  Harry  J. 
Hush.  Action  against  first-named  defendant  discontinued  upon  plain- 
tiff's motion,  without  costs.  Judgment  rendered  for  plaintiff  against 
last-named  defendant,  after  trial  heiort  court  and  jury.  Both  defend- 
ants appeal.  Judgment  against  last-named  defendant  and  order  ap- 
pealed from  reversed,  and  new  trial  ordered.  Judgmeat  as  to  first- 
named  defendant  modified,  so  as  to  provide  for  costs,  and  affirmed 
as  modified. 

See,  also,  104  Misc.  Rep.  69,  171  N.  Y.  Supp,  41;  172  N.  Y.  Supp. 
258 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Foley  &  Martin,  of  New  York  City  (William  J.  Martin  and  George 
V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for  appellant 
Harry  J.  Hush. 

Patrick  J.  Dobson,  of  New  York  City,  for  appellant  Catherine  Hush. 

Lewis  F.  Glaser,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  Plaintiff  sues  the  defendants,  husband  and  wife, 
to  recover  for  an  alleged  breach  of  a  contract  whereby,  it  is  alleged, 
defendants  engaged  board  and  lodging  for  themselves  and  family,  for 
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the  summer,  which  they  subsequently  refused  to  avail  themselves  of» 

or  pay  for. 

At  the  opening  of  the  trial  of  the  action  plaintiff  moved  to  discon- 
tinue as  against  the  wife,  which  motion  was  granted,  and  after  testi- 
mony on  both  sides  a  verdict  was  rendered  against  the  husband,  and 
judgment  was  entered  that  the  action  against  the  wife  be  discontinued, 
and  that  plaintiff  recover  against  the  husband  the  amount  of  the  ver- 
dict and  costs.  Both  defendants  appeal ;  the  husband  for  alleged  error 
at  the  trial,  and  the  wife  on  the  ground  that  she  should  have  been 
awarded  costs  as  a  condition  of  leave  to  discontinue. 

The  case  has  been  tried  before.  At  a  former  trial,  the  complaint 
against  the  husband  was  dismissed  for  failure  of  proof  of  s^ency  in 
the  wife  to  bind  him,  and  a  verdict  was  rendered  against  the  wife. 
Both  were  reversed  on  appeal — ^the  judgment  against  the  wife  on  the 
ground  that  an  arrangement  made  by  the  wife  for  board  and  lodging 
for  the  family  must  be  assumed  to  have  been  intended  as  the  husband's 
contract,  and  no  recovery  against  the  wife  can  be  had  without  proof 
that  it  was  the  intent  both  of  the  wife  and  the  hotel  company  that  the 
contract  should  be  her  personal  contract.  Stevens  v.  Hush,  104  Misc. 
Rep.  69,  171  N.  Y.  Supp.  41.  The  judgment  dismissing  the  complaint 
against  the  husband  was  reversed  on  the  ground  that  the  evidence  of 
the  wife  and  the  husband  tended  to  show  authority  on  her  part  to  bind 
the  husband  and  was  therefore  sufficient  to  put  the  husband  to  his 
proof.    Stevens  v.  Hush,  172  N.  Y.  Supp.  258. 

The  arrangement,  whatever  it  was,  was  concededly  made  by  the 
wife,  and  at  the  trial  under  review  the  court  charged  the  jury  that — 

"Whatever  Mrs.  Hush  did  was  binding  upon  her  husband.  If  she  made  an 
agreement  with  this  hotel,  the  law  presumes  that  she  had  authority  from  her 
husband  so  to  do,  and  the  law  carries  Uabiiity  to  the  husband.'* 

The  court  excluded  testimony  by  the  husband,  intended  to  show  want 
of  authority  in  the  wife  to  act  for  him,  saying : 

'The  law  presumes  that  the  wife  had  authority  to  make  a  contract  for 
board  and  lodging." 

To  both  the  charge  and  this  ruling  defendant  excepted,  and  their 
correctness  presents  the  question  involved  in  the  husband's  appeal. 

[1,2]  There  is  no  general  presumption  at  law,  growing  out  of  the 
marital  relation,  that  the  wife  is  authorized  to  act  for  the  husband.  At 
common  law  the  husband  is  charged  with  the  duty  and  burden  of  sup- 
porting his  wife  and  family,  and,  where  the  husband  and  wife  are  liv- 
ing together,  parties  dealing  with  the  wife  for  necessaries,  knowing 
this,  are  entitled  and  bound  to  assume  that  the  proposed  contract  is  on 
the  husband's  obligation  alone,  who  may,  however,  show  as  matter 
of  defense  that  he  has  supplied  the  necessaries,  either  in  kind  or  in 
money  wherewith  to  buy  them;  otherwise,  he  is  liable,  and  the  fact 
that  the  wife  had  not  been  authorized  by  the  husband  to  bind  him,  or 
had  even  been  in  fact  forbidden  to  do  so,  is  immaterial. 

[3]  In  cases,  however,  other  than  for  necessaries,  the  liability  of 
the  husband  depends  solely  on  the  principles  of  agency,  to  be  proved 
as  in  other  cases,  or  of  estoppel,  if  she  has  been  held  out  as  authorized 
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to  bind  him.  Wanamakcr  v.  Weaver,  176  N.  Y.  75,  68  N.  E.  135,  65 
L.  R.  A.  529,  98  Am.  St.  Rep.  621 ;  Frank  v.  Carter,  219  N.  Y.  38> 
113  N.  E.  549,  L.  R.  A.  1917B,  1288;  Martin  v.  Oakes,  42  Misc.  Rep. 
201,  85  N.  Y.  Sttpp.  387;  XeUer  v.  Phillips,  39  N.  Y.  351.  There  are 
two  theories  on  which  defendant  in  this  case  may  be  held  liable :  One, 
that  the  contract  was  for  necessaries,  in  which  case  evidence  of  au- 
thority in  the  wife  is  imneccssary ;  the  other,  that,  although  not  neces- 
saries, the  wife  had  specific  authority  to  bind  the  husband.  At  the  trial 
there  was  some  evidence  given  to  show  ^)ecific  authority  in  the  wife 
to  bind  the  defendant.  The  court,  however,  by  its  charge  and  ruling, 
in  effect  held  that,  as  matter  of  law,  the  alleged  contract,  if  made,  was 
for  necessaries,  on  which  defendant  was,  as  matter  of  law,  liable,  and 
excluded  evidence  tending  to  negative  authority  in  the  wife  as  defend- 
ant's agent. 

The  question  on  this  appeal  is  therefore  whether  the  alleged  con- 
tract is,  as  matter  of  law,  a  contract  for  "necess«lries,"  as  that  term  is 
used  and  defined  in  the  law.  The  parties  concededly  are  living  together 
and  have  a  permanent  home  in  the  city  of  New  York.  That  board  and 
lodging  in  themselves  generally  belong  to  the  category  of  things  ap- 
pertaining to  maintenance  and  support  may  be  conceded  without  ques- 
tion. It  is  quite  apparent,  however,  that  for  every  contract  of  that 
character  the  wife  might  make,  no  matter  where  or  for  how  long  a 
period,  the  husband  would  not  be  liable  without  his  consent. 

[4,  6]  That,  under  the  circumstances,  a  contract  in  advance  for  a 
suite  of  rooms  and  private  bath,  with  board,  at  a  seashore  hotel,  for 
the  fixed  period  of  the  summer  season,  at  a  place  other  than  the  usual 
place  of  abode,  is  a  contract  for  "necessaries,"  cannot,  I  think,  be  held 
as  matter  of  law.  Whether  it  is  a  reasonable  and  suitable  necessity 
involves  questions  of  fact,  which  should  be  submitted  to  the  jury  un- 
der proper  instructions.  If  it  was  not  a  contract  for  necessaries,  the 
question  at  the  trial  then  was  whether  the  wife  was  as  matter  of 
fact  specifically  authorized  to  bind  the  defendant,  and  on  such  issue 
evidence  tending  to  negative  such  authority  was  proper.  There  were 
thus  in  the  case  two  questions  of  fact  to  be  presented  for  the  consider- 
ation of  the  jury,  and  as  to  the  latter  the  evidence  excluded  should  have 
been  received.  This  exclusion  of  evidence  was  therefore  error.  The 
judgment  as  to  the  husband  must  be  reversed,  and  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

[8-8]  As  to  the  wife's  appeal,  if  no  discontinuance  had  been  ask- 
ed for,  and  the  cause  had  proceeded  to  trial  against  both  defendants, 
and  plaintiff  had  failed  as  to  the  wife  and  recovered  as  against  the 
husband,  the  wife,  having  united  in  the  answer  with  the  husband, 
would  not  have  been  entitled  to  costs,  either  of  course  or  as  matter 
of  discretion  (section  3229) ;  but  if  plaintiff  had  failed  as  to  both  de- 
fendants, the  wife  would  have  been  entitled  to  part  of  the  costs  as  of 
course.  Under  such  circumstances,  it  was  within  the  discretion  of  the 
court  to  impose  some  costs  as  a  condition  of  allowing  the  jdiscontinu- 
ance,  and  this  should  have  been  done,  and  this  court  can  modify  the 
judgment  accordingly.  Reichart  v.  Walter,  80  Misc.  Rep.  402,  141 
N.  Y.  Supp.  266;  Jaffray  v.  Goldstone,  62  Hun,  52,  16  N.  Y.  Supp. 
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430.  The  court  below  apparently  denied  costs  on  the  frouod  of  lack 
of  power. 

[9]  It  would  probably  have  been  more  proper  practice  to  have  en- 
tered an  order  and  appealed  from  that,  but  this  is  no  sufficient  reason 
for  denying  relief. 

Judgment  as  against  Harry  J.  Hush,  and  order  appeakd  from,  are 
reversed,  and  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event;  and  judgment  as  to  Catherine  Hush  modified,  so  as  to  provide 
for  the  payment  of  $25  as  a  condition  of  the  leave  to  discontinue,  and, 
as  so  modified,  affirmed,  without  costs  of  appeal. 

GUY,  J.,  concurs. 

BIJUR,  J.  (concurring).  Plaintiff  sues  the  husband  on  a  contract 
alleged  to  have  been  made  by  the  wife  for  two  months'  summer  board 
for  herself,  the  husbftnd,  and  four  children.  The  error  claimed  lies 
in  two  rulings  of  the  learned  trial  judge — one,  to  the  effect  that  the 
husband  was  liable  as  matter  of  law ;  and  the  other,  excluding  evidence 
of  any  conversation  between  husband  and  wife  in  which  he  had  assum- 
ed to  limit  her  authority.  In  order  to  determine  the  correctness  of 
Ihe  rulings  which  are  challenged,  and  to  clarify  the  issues  for  the  new 
trial  about  to  be  ordered,  it  is  necessary  to  understand  the  basts  of  a 
husband's  liability. 

It  is  well  settled  that  a  husband  owes  to  his  wife  and  children  the 
duty  of  supporting  them  in  a  style  commensurate  witb  his  position  in 
life.  De  Brauwere  v.  De  Brauwere,  203  N.  Y.  460, 96  N.  E.  722,  38  L. 
R.  A.  (N.  S.)  508;  Keller  v.  Phillips,  39  N.  Y.  351,  354.  It  foUows  that 
this  duty  cannot  be  discharged  except  by  performance.  Frank  v.  Car- 
ter, 219  N.  Y.  35,  at  page  38,  113  N.  E.  549,  L.  R.  A.  1917B,  1288. 
Therefore,  if  the  objects  contracted  for  by  the  wife  lie  within  the  cate- 
gory of  what  are  usually,  though  perhaps  not  happily,  designated  as 
**necessaries,"  the  sole  defense  which  the  husband  may  successfully  in- 
terpose is  that  he  has  actually  furnished  them  or  the  means  to  obtain 
them.  Clearly,  also,  the  wife's  authority  to  purchase  necessaries  must 
be  coterminous  with  the  husband's  duty,  and  cannot  be  limited  by  in- 
structions to  her  or  notice  to  the  other  contracting  party.  As  is  said  by 
Devens,  J.,  in  Alley  v.  Winn,  134  Mass.  77,  at  page  79  (45  Am.  Rep. 
297),  she  is  authorized  "to  bind  him  even  against  his  will.  His  consent 
in  such  .case  is  conclusively  implied  by  reason  of"  the  marital  relation. 

Much  confusion  has  arisen  from  the  use  interchangeably  of  the 
phrases  "duty  of  the  husband"  and  "implied  authority  of  the  wife." 
Where  necessaries  alone  are  concerned,  it  is  indifferent  what  phras- 
eology is  employed  to  describe  the  obligation,  since  it  is  imposed  by 
law,  and  to  that  extent  the  agency  implied  is  one  implied  in  law,  and 
should  be  clearly  distinguished  from  an  agency  implied  in  fact.  See 
Cromwell  v.  Benjamin,  41  Barb.  (N.  Y.)  558.  The  latter  generally 
arises  out  of  the  course  of  conduct  of  the  husband  in  the  maintenance 
of  the  ordinary  household,  and  is  governed  by  the  common  rules  of 
agency.  Of  course,  authority  implied  in  fact  is  of  the  same  weight  and 
value  as  that  actually  expressed.    See  Henry  &  Co.  v.  Talcott,  175  N. 
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Y.  385,  389,  67  N:  E.  617.  Where,  however,  authority  either  express 
or  implied  in  fact  is  relied  on,  the  question  whether  me  husband  has 
supplied  the  same  or  similar  articles  manifestly  becomes  immaterial 
On  the  otfier  hand,  the  husband  may  successfully  defend  by  proving 
a  revocation  of  the  authority,  which,  however,  would  be  effective  only 
as  to  articles  which  are  not  necessaries. 

There  is  another  phase  of  implied  agency,  namely,  apparent  agency, 
or  what  is  usually  known  as  "holding  out"  the  person  contracting  as 
having  authority,  where  the  husband  would  be  bound  by  way  of  es- 
toppel In  such  cases,  knowledge  of  the  husband's  previous  course  of 
conduct  would  have  to  be  shown  by  the  party  seeking  to  recover,  while 
revocation  of  the  authority  would  have  to  be  communicated  to  the 
intending  vendor* 

Whether  the  subject-matter  of  the  contract  falls  within  the  class  of 
necessaries,  is  to  be  determined  according  to  the  position  and  circumr 
stances  of  the  husband,  and  where  the  testimony  permits  divergent  in- 
ferences it  is  a  question  of  fact  for  a  jury.  Wanamaker  v.  Weaver, 
176  N.  Y.  75,  68  N.  E.  135,  65  h.  R.  A.  529,  98  Am.  St.  Rep.  621; 
Bergh  v.  Warner,  47  Minn.  250,  50  N.  W,  77,  28  Am.  St.  Rep.  362. 

In  the  foregoing  discussion  I  have  had  in  mind  only  those  cases 
where  husband  and  wife  are  living  together  in  a  household  maintained 
by  him.  Somewhat  different  considerations,  not  relevant  to  the  pres- 
ent case,  apply  where  for  any  reason  they  are  living  apart. 

While  the  opinions  in  the  leading  cases  appear  to  be  not  entirely  in 
harmony,  this  result  is,  I  think,  largely  due  to  the  fact  that  many  of 
them  contain  expressions  which  go  beyond  the  points  actually  decided. 
Thus  Wanamaker  v.  Weaver,  176  N.  Y.  75,  68  N.  E.  135,  65  L..R.  A. 
529,  98  Am.  St.  Rep.  621,  is  frequently  cited  as  authority  for  various 
propositions  which  are  referred  to  merely  arguendo,  for  at  page  77 
of  176  N.  Y.,  at  page  135  of  68  N.  E.  (65  L;  R.  A,  529,  98  Am.  St. 
Rep,  621),  the  court  expressly  says : 

"The  only  question  wbich  we  deem  It  irecessary  to  consider  la  that  raised 
by  tbe  ezoeption  ta  the  charge  aa  made,  submitting  to  the  Jury  the  question 
as  to  whether  the  defendant's  wife  was  abundantly  supplied  with  similar 
articles  to  those  purchased  at  the  time  of  the  purchase,  and  •  •  •  .  the 
articles  were  not  necessary  for  her  support  and  maintenance?* 

Again,  in  Debenham  v.  Mellon,  L.  R-  6  Q.  B.  Div.  394,  on  appeal 
L.  R.  6  App.  Cas.  23  (cited  in  the  Wanamaker  Case),  emphasis  is  laid 
upon  a  determinative  consideration  which  affects  the  entire  decision. 
Thus  the  Lord  Chancellor  (Lord  Selboume),  in  his  opinion  in  the 
House  of  Lords,  says,  at  page  33 : 

"Xow,  my  Tx)rds,  In  the  present  case  that  ordinary  state  of  circumstances 
which  usually  accompanies  cohabitation,  where  there  is  a  hotise  and  an 
establishment  is  entirely  wanting.  Tliere  was  here  no  house,  no  establishment, 
•    •    •    which  commonly  raises  the  presumption." 

The  same  distinction  is  pointed  out  by.  Lord  Blackburn  at  page  35. 

While  less  stress  seems  to  be  laid  in  the  English  cases  upon  the  duty 
of  the  husband,  the  same  result  appears  to  be  reached  by  way  of  rea- 
soning from  the  usual  custom  in  case  of  a  household  establishment. 
On  the  whole,  I  think  the  principles  which  I  have  endeavored  to  f  or- 
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mulate  are  fully  supported  by  the  authorities,  and  are  considerably 
illuminated  by  tfie  colloquies  between  court  and  cotinsd  in  the  English 
reports.  See  Jolly  v.  Rees,  15  C.  B.  (N.  S.)  628;  Debeham  v.  Mellon, 
supra;  Morel  Bros.  v.  Westmoreland,  [1903]  L.  R  1  K.  B.  64; 
Wanamaker  v.  Weaver,  supra;  Alley  v.  Winn,  supra;  McCrerry  v. 
Martin,  84  N.  J.  Uw,  626,  87  Atl.  433,  47  L.  R.  A.  (N.  S.)  279,  Ann. 
Cas.  191 5A,  1;  Bergh  v.  Warner,  supra;  and  Parsons  on  Contracts, 
vol.  1,  pp.  348-350  (chapter  XVIII). 

We  come,  then,  to  the  question  of  the  correctness  of  the  rulings  of 
the  learned  judge  below  in  the  instant  case.  It  cannot,  I  think,  be 
successfully  contended  that  there  was  evidence  sufficient  to  warrant 
a  jury  in  finding  that  the  wife  had  express  authority  of  the  husband  to 
make  the  contract.  On  the  contrary,  the  testimony  indicated  that  the 
wife  regarded  her  mission  more  as  one  of  inquiry  for  the  purpose  of 
reporting  to  her  husband  than  of  attempting  to  close  a  contract  on 
her  own  judgment.  Nor  was  there  evidence  of  the  husband's  previous 
conduct  sufficient  to  support  the  inference  of  a  general  authority  im- 
plied in  fact;  consequently  instructions  given  by  the  husband  to  his 
wife  would  have  been  wholly  immaterial  for  the  establishment  of  a 
defense.  On  the  other  hand,  since  in  this  view  of  the  case  the  plain- 
tiff was  bound  to  rely  upon  the  authority  of  the  wife  implied  in  law, 
and  the  equivalent  duty  of  the  husband  to  provide  her  with  appropriate 
^'necessaries,"  the  question  whether  the  summer  board  alleged  to  have 
been  contracted  for  fell  within  that  designation  was  a  question  of  fact 
for  the  jury.  The  learned  judge,  however,  himself  decided  that  ques- 
tion as  one  of  law  by  charging  that,  if  the  wife  made  the  agreement 
with  the  plaintiff,  "the  law  presumes  that  she  had  authority  from  the 
husband  so  to  dp,"  to  which  portion  of  the  charge  the  defendant  duly 
excepted. 

Plaintiff  was  entitled  to  the  verdict  of  the  jury  on  the  question 
whether,  in  view  of  the  position  and  circumstances  of  the  defendant's 
household  and  the  habits  of  life  in  this  community,  summer  board  for 
the  family  for  the  few  months  of  the  heated  term  is  a  "necessary"  as 
defined  by  the  authorities. 

I  therefore  concur  in  the  conclusion  that  the  judgment  be  reversed, 
and  a  new  trial  granted. 


PBOPUD  ex  rel.  COLNB  ▼«  SMITH  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    May  29,  1919.) 

1.  Municipal  Cobpobations  #saS4 — ^Auwioien — Contest  of  E^LEonon — Geb- 

TiORARi — ^Extent  op  Review, 

On  certiorari,  pursuant  to  Greater  New  Tork  Charter,  |  27,  to  review 
action  of  board  of  aldermen  in  determining  a  contest  over  election  of  a 
member  of  board  for  an  aldermanic  district,  all  ballots  protested,  and 
not  only  ballots  concerning  wMcb  committee  to  which  matter  was  referred 
differed,  were  open  to  review. 

2.  Elections  €=»194(1),  291^-Ballot6 — ^Distinouishinq  Masks. 

In  determining  whether  a  cross  mark  complies  with  the  law,  and  wheth- 
er slight  lines  or  dots  were  accidentally  made,  allowance  must  be  made  for 

^:s»F«r  other  cases  see  same  topic  a  KEY-NUMBER  in  «!!  Kejr-Nambered  Digests  a  Indsxes 
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the  Infinoity  of  the  voter  as  to  the  eyesight  or  physically,  and  there  is  no 
presumption  that  a  ballot  was  torn  by  the  voter. 
3.  Elections  ^»180(1) — Baixots— Marking — Showing  Intent. 

The  voter  must  show  his  Intent,  as  required  by  the  statute,  or  hie  ballot 
cannot  be  counted. 
C  Elections  ^5s»182— Soldibbs'  Bai.lot8~Pa8zsbs. 

Where  paster  ballot  was  folded  inside  pie  official  war  ballot,  omission 
to  paste  the  ballots  together  would  not  invalidate  ballot,  in  view  of  Elec- 
tion Law,  {  512,  as  to  taking  and  returning  votes  of  soldiers, 

5.  Elections  ^=>194(]) — Mutilation  of  Ballot  by  Voter, 

Holes  and  tears  made  by  voter  Invalidate  the  ballot. 

6.  Elections  ^=»1&4(1) — ^Writing  Invalidating  Ballot. 

Ballot  having  the  word  "Republican"  written  upon  it  was  invalid. 

7.  Elections  €=»194(5) — Ballots—Validity — Ink  Marks. 

Writing  names  of  candidates  in  ink,  or  marldng  cross  marks  in  ink,  in- 
validates ballot. 

8.  Elections  ^s»ld4(l) — Erasvbks  on  Soldikbb'  Ballotts — ^Law  Applicable. 

The  general  provisions  of  the  Election  Law  with  respect  to  erasures  and 
markings  apply  to  soldiers'  ballots;  such  ballots  not  being  excepted  by 
Election  liaw,  §  512,  regulating  taking  and  returning  votes  of  soldiers. 

Certiorari  by  the  People,  on  the  relation  of  William  W.  Colne,  to 
review  the  action  of  Alfred  E.  Smith  and  others,  composing  the  Board 
of  Aldermen  of  the  City  of  New  York,  in  deciding  a  contest  over  the 
election  of  a  member  of  the  Board  for  the  Forty-Sixth  Aldermanic 
District,  at  the  general  election  held  on  the  6th  day  of  November, 
1917,  and  in  unseating  the  relator,  and  in  seating  the  respondent  John 
1,.  Dempsey.    Action  of  board  confirmed,  and  proceeding  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  MER- 
RELL,  and  PHILBIN,  JJ. 

Francis  H.  Warland,  of  New  York  City,  for  relator. 
•  William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (William  B.  C. 
Mayer,  of  New  York  City,  of  counsel,  and  Terence  Farley,  of  New 
York  City,  and  William  A.  Walling  and  E.  Ivan  Rubenstein,  both  of 
Brooklyn,  on  the  brief),  for  respondent  board  of  aldermen. 

A.  I.  Nova,  of  Brooklyn,  for  respondent  Dempsey. 

LAUGHLIN,  J.  The  certified  statements  of  the  returns  made  by 
the  inspectors  of  election  were  duly  filed  and  were  canvassed  by  the 
board  of  aldermen  acting  as  the  board  of  canvassers.  It  was  found 
that  the  relator,  who  was  the  Republican  candidate,  received  4,206 
votes,  and  the  respondent,  who  was  the  Democratic  candidate,  received . 
4,205  votes.  A  certificate  of  election  was  accordingly  issued  to  the  re- 
lator, who  duly  qualified.  The  board  of  aldermen  met  on  the  17th 
day  of  January,  1918,  and  at  that  time  it  received  a  formal  notice  of 
contest  from  Dempsey,  specifying  the  grounds  upon  which  he  claimed 
to  be  entitled  to  be  seated,  to  which  Colne  filed  a  formal  answer,  and 
the  matter  was  referred  to  the  committee  on  privileges  and  elections, 
consisting  of  nine  members. 

Section  27  of  the  Greater  New  York  Charter  (Laws  1901,  c  466) 

provides  as  follows: 

..     ,.i.--.... 11 I        I    i.^^.        .»■       i.ti        ■       1^ 
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"The  board  of  aldermen  shall  determine  the  rules  of  its  own  proceedings, 
shall  be  the  judge  of  the  election  returns  and  qualifications  of  its  own  mem- 
bers, subject,  however;  to  review  by  certiorari  of  any  court  of  competent  ju- 
risdiction*" 

And  formerly  the  statute  did  not  limit  the  review  to  certiorari.  It 
has  been  held  that  these  statutory  provisions  authorize  the  board  of 
aldermen  to  determine  any  contest  over  tihe  election  of  a  member,  and 
to  go  behind  certified  statements  returned  by  the  inspectors  by  which, 
as  a  board  of  canvassers,  it  was  found,  and  to  recanvass  the  ballots 
and  determine  any  question  relating  to  the  validity  of  the  election. 
People  ex  rel  Krulish  v.  Fornes,  175  N.  Y.  114,  67  N.  E.  216;  Peo- 
ple ex  rel.  Hatzel  et  al.  v.  Hall,  80  N.  Y.  117.  An  order  to  open  the 
ballot  boxes  and  the  envelopes  containing  the  void  and  protested  bal- 
lots was  obtained,  and  all  of  the  ballots,  9,985,  cast  for  the  office,  were 
produced  before  and  canvassed  by  the  committee  in  the  presence  of 
counsel  for  both  claimants,  and  evidence  was  taken  with  respect  to 
an  unmarked  or  blank  official  ballot,  and  a  Greater  New  York  paster 
ballot,  which  were  detached,  and  they  were  marked  Exhibits  A  and  B, 
respectively. 

[1]  The  method  of  procedure  adopted  by  the  committee  was  to 
make  a  record  of  the  number  of  ballots  in  each  district  conceded  by 
counsel  to  be  good,  and  of  the  ballots  in  each  district  protested  by 
either  party,  together  with  the  grounds  of  protest,  and  those  so  Ipro- 
tested  were  marked  with  exhibit  numbers,  commencing  with  Exhibit 
No.  1,  and  were  placed  in  separate  envelopes.  On  the  cofnpletion  of 
this  work,  it  was  found  that  there  were  upwards  of  900  ballots  so 
protested.  The  committee  then  held  executive  sessions,  at  which  the 
ballots  in  each  election  district  were  considered  and  voted  upon.  In 
this  canvass  by  the  committee  records  were,  made  of  the  ballots  unan- 
imously conceded  by  the  members  of  the  committee  to  be  valid  and 
void,  and  those  held  valid  and  void  by  a  majority  vote  only.  The  views 
of  the  members  of  the  committee  differed  with  respect  to  81  ballots, 
32  of  which  were  for  Colne  and  held  to  be  void  by  a  majority  vote, 
and  49  of  which  were  for  Dempsey  and  held  valid  by  a  majority  vote. 
This  action  of  the  majority  of  the  committee  gave  Dempsey  a  plural- 
ity of  5  and  the  majority  so  reported,  and  the  minority  reported  in 
favor  of  deciding  the  Dempsey  vote  void  and  the  Colne  votes  valid. 
The  majority  report  was  adopted,  and  Colne  was  unseated  and 
Dempsey  seated. 

The  relator  attempted  to  confine  the  review  by  certiorari  to  the  81 
ballots  concerning  which  the  committee  differed;  but  counsel  for 
Dempsey  insisted  that  he  was  not  bound  by  the  unanimous  action  of 
the  committee  in  rejecting  ballots  for  him  which  he  claimed  to  be 
valid,  or  in  counting  for  Colne  ballots  protested  by  him,  and  that  the 
review  is  authorized,  not  to  determine  whether  particular  ballots  were 
properly  counted,  but  whether  the  ultimate  action  of  the  board  of 
aldermen  in  unseating  Colne  and  seating  Dempsey,  which  depends 
upon  which  of  them  received  the  greater  number  of  valid  votes,  was 
proper.  This  proceeding  evidently  was  intended  by  the  Legislature 
to  be  a  final  review  of  the  election  contest,  and  we  therefore  decided 
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Aat  the  action  of  the  board  of  aldermen  on  all  of  the  ballots  so  pro- 
tested and  marked  with  exhibit  numbers  were  open  to  review,  and  we 
suggested  that  counsel,  endeavor  to  agree  upon  so  many  of  them  as 
possible,  and  then  submit  briefs  specifying  the  exhibits  each  party  de- 
sired us  to  pass  upon,  classifying  them  according  to  the  objections 
made  thereto.  That  was  done,  with  the  result  Siat,  in  addition  to 
the  81,  Dempsey  asked  us  to  examine  and  pass  upon  some  293  other«» 
and  Colne  148  others. 

An  examination  of  the  ballots  confirms  the  selection  of  Dempsey  and 
by  a  much  larger  plurality  than  that  given  .by  the  board  of  aldermen. 
We  find  many  more  errors  in  counting  void  ballots  than  in  rejecting 
valid  ones.  This  is  just  what  might  be  expected  in  authorizing  a 
judicial  review  of  a  canvass  of  ballots  under  our  Election  Law  (Consol. 
Laws,  c.  17)  as  it  existed  in  the  fall  of  1917,  for  down  to  that  time 
the  trend  of  legislation  had  been  away  from  having  the  validity  of 
the  ballot  depend  on  the  intent  of  the  voter,  to  be  cfetermined  by  the 
election  inspectors,  and  toward  having  such  validity  determined  by 
the  application  of  fixed  rules  prescribed  by  the  Legislature,  leaving 
to  the  election  inspectors  no  discretion  (sections  82,  86,  and  331  of 
the  Election  Law,  as  amended  by  chapter  537,  Laws  of  1916;  People 
ex  rel.  Kams  v.  Porter,  176  App.  Div.  330,  163  N.  Y.  Supp.  103),  and 
courts  apply  such  statutes  rigidly,  as  intended  by  the  Legislature,  to 
prevent  corruption  in  election,  while  inspectors  of  election  and  a  board 
of  laymen,  such  as  the  board  of  aldermen,  incline  toward  a  literal  con- 
struction, and  are  apt  to  declare  ballots  containing  markings  other 
than  those  authorized  by  law  valid  or  invalid  according  to  whether  they 
deem  that  the  marking  was  or  was  not  made  to  idcjitify  the  ballot  of 
the  voter,  which  is  not  the  test  prescribed  by  the  Legislature.  The 
Legislature  had  prescribed  clear  and  definite  rules  for  the  guidance  of 
voters,  and  they  were  printed  on  the  face  of  the  ballots. 

If  voters  took  pains  to  ascertain  their  rights,  or  observe  such  rules, 
there  was  no  difficulty  in  casting  valid  ballots,  for  each  voter  was  in-, 
formed  by  such  rules  that,  if  he  tore  or  defaced  or  wrongly  marked 
his  ballot,  he  was  entitled  to  return  it  and  obtain  another.  Sections 
82  and  331,  Election  Law,  as  amended  by  chapter  537,  Laws  of  1916. 
If  a  voter  tore  or  defaced  or  wrongly  marked  his  ballot,  and  failed, 
by  the  exercise  of  this  privilege  of  returning  it,  to  cast  a  ballot  not 
torn,  defaced,  or  wrongly  marked,  the  Legislature  deemed  that  it  was 
better  that  his  ballot  should  be  declared  void  than  that  by  a  tear, 
erasure,  or  wrong  marking  it  might  be  identified  for  a  corrupt  or 
unlawful  object  or  purpose.  To  that  end  the  Legislature  prescribed 
how  the  voting  X  mark  should  be  made,  and  where  it  should  be  placed, 
and  that  any  mark  other  than  as  expressly  authorized  and  any  erasure 
or  tear  on  the  ballot  should  render  the  entire  ballot  void.  Sections  82, 
86,  and  331,  Election  Law,  as  amended  by  chapter  537,  Laws  of  1916. 
Section  86  of  the  Election  Law  *as  so  amended,  after  defining  a  void 
ballot  as  one  on  which  there  should  be  found  any  mark  other  than  a 
X  mark  for  voting  made  with  a  pencil  having  black  lead  and  in  the 
voting  space  only,  or  one  containing  any  writing  other  than  authorized 
in  voting  fpr  a  candidate  whose  name  was  not  on  the  ballot,  or  one 
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defaced  or  torn  by  the  voter,  or  containing  any  specified  erasure  made 
by  the  voter,  or  one  in  which  there  should  be  found  inclosed  a  sep- 
arate piece  of  paper  or  other  material,  and  providing  that  such  bal- 
lots should  not  be  counted  for  any  candidate,  provided  as  follows : 

"Any  straight  line  crossing  any  other  straight  line  at  any  angle  within  a 
voting  space  shall  be  deemed  a  valid  voting  mark;  but  no  ballot  shall  be 
declared  void  because  a  cross  mark  thereon  is  irregular  in  form/' 

Under  these  and  similar  provisions  of  the  former  Election  Law,  it 
has  been  held  that  any  erasure  on  the  ballot  manifestly  made  by  the 
voter,  or  failure  to  cross  the  line  of  the  cross  mark  within  the  voting 
space,  or  making  a  cross  mark  on  the  ballot  other  than  in  the  voting 
space,  or  using  any  instrument  other  than  a  pencil  with  black  lead  in 
marking  the  ballot,  or  making  a  semicircular  mark  over  and  detached 
from  the  cross  mark,  or  making  one-half  of  a  cross  mark,  or  making 
a  number  in  the  voting  space,  or  an  incomplete  cross  mark,  or  a  single 
line  in  the  voting  space,  instead  of  a  cross  mark,  or  any  mark  other 
than  the  cross  mark  in  the  voting  space,  or  a  figure  consisting  of  many 
lines,  but  not  constituting  a  cross  mark,  renders  the  entire  ballot  void, 
and  that  whether  a  ballot  is  valid  or  void  is  a  question  of  law.  People 
ex  rel.  Karns  v.  Porter,  176  App.  Div,  330,  163  N.  Y.  Supp.  103; 
Matter  of  Slevin,  179  App.  Div.  618,  167  N.  Y.  Supp.  72;  People  ex 
rel.  Brown  v.  Board  of  Sups.,  etc.,  170  App.  Div.  364,  156  N.  Y. 
Supp.  205 ;  People  ex  rel.  Feeny  v.  Board  of  Can  v.,  156  N.  Y.  36,  SO 
N.  E.  425;  Matter  of  Garvin,  168  App.  Div.  218,  153  N.  Y.  Supp. 
549;  People  v.  Board  of  Canv.,  65  Misc.  Rep.  223,  121  N.  Y.  Supp. 
565 ;  In  re  Houligan,  55  Misc.  Rep.  5,  106  N.  Y.  Supp.  205 ;  see,  also, 
Matter  of  Fallon,  135  App.  Div.  195,  119  N.  Y.  Supp.  1061,  and  197 
N.  Y.  336,  90  N.  E.  942;  People  ex  rel.  Wells  v.  Collin,  19  App.  Div. 
457,  46  N.  Y.  Supp.  701,  affirmed  sub  nom.  People  ex  rel.  Wells  v. 
Common  Council,   154  N.  Y.  750,  49  N.  E.  1102. 

But  voting  more  than  once  for  the  same  candidate,  by  making 
a  cross  mark  in  the  voting  space  opposite  his  name  in  different  col- 
umns, or  making  a  heavy  cross  consisting  of  more  than  one  line  cross- 
ing another  and  with  flourishes  or  separated  at  the  end,  evidently  made 
by  the  voter  in  running  the  pencil  back  and  forth,  or  making  a  X  in 
the  marked  out  space,  not  requiring  a  X  where  the  name  of  a  can- 
didate is  written  in,  or  a  cross  of  double  lines,  or  evidently  accidental 
dots  or  pencil  lines,  writing  part  of  a  name  of  a  candidate  whose  name 
is  not  printed,  in  the  space  for  writing  in  a  name,  or  a  smudge  or 
ink  mark  on  the  border,  which  might  have  been  made  by  the  inspec- 
tors^ does  not  invalidate  the  ballot.  Matter  of  Fallon,  supra ;  Peo- 
ple ex  rel.  Feeny  v.  Board  of  Canv.,  supra ;  People  ex  rel.  Brown  v. 
Board  of  Sups.,  supra;  People  ex  rel.  Karns  v.  Porter,  supra;  Mat- 
ter of  Garvin,  supra. 

[2,  3]  In  determining  whether  a  cross  mark  complies  with  the  law, 
and  whether  slight  lines  or  dots  were  accidentally  made,  allowance 
must  be  made  for  infirmity  of  the  voter  as  to  eyesight  or  physically 
(Matter  of  Fallon,  supra),  and  there  is  no  presumption  that  a  ballot 
was  torn  by  the  voter  (Thacher  v.  Lent,  71  App.  Div.  483,  75  N.  Y. 
Supp.  732).    The  voter  must  show  his  intent  as  required  by  the  stat- 
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nte,  or  his  ballot  cannot  be  counted.  People  ex  rel.  Damon  v.  Fes- 
senden,  31  App.  Div.  371,  52  N.  Y.  Supp.  324;  People  ex  rel.  Wells 
V.  CoUm,  19  App.  Div.  457,  46  N.  Y.  Supp.  70,  affirmed  sub  nom. 
People  ex  rel.  Wells  v.  Common  Council,  etc,  154  N.  Y.  750,  49  N. 
E.  1102. 

These  rulings  cover  all  points  presented  in  the  case  at  bar,  with  the 
exception  of  a  few  votes  of  soldiers.  We  have  examined  the  ballots 
in  the  light  of  the  statutes  as  so  construed,  and  find  with  respect  to 
the  81  ballots  concerning  which  the  vote  of  the  committee  on  privi- 
^egts  and  elections  and  of  the  board  of  aldermen  was  not  unanimous 
that  ballots  marked  Exhibits  Nos.  54,  443,  538,  572,  611,  and  813 
for  Colne,  but  not  counted  for  him,  and  34,  35,  247,  459,  and  650, 
counted  for  Dempsey,  are  void  on  account  of  erasures;  that  1,  95, 
169,  430,  466,  468,  710,  809,  and  817  for  Colne,  but  not  counted  for 
him,  and  318,  413,  and  719,  counted  for  Dempsey,  are  void  on  ac- 
count of  pencil  marks  other  than  proper  cross  marks;  that  81,  226, 
371,  378,  646,  and  666,  for  Colne,  but  not  counted,  and  5,  11,  13,  387, 
417,  418,  489,  533,  678,  681,  and  701,  counted  for  Dempsey,  are  void 
for  not  containing  complete  cross  marks  and  for  other  unauthorized 
pencil  markings;  that  No.  312,  counted  for  Dempsey,  is  void  on  ac- 
count of  holes,  evidently  made  by  the  voter;  that  871,  for  Colne,  but 
not  counted,  is  void  on  account  of  indelible  pencil  markings ;  and  that 
all  other  of  said  61  ballots  are  valid. 

[4]  With  respect  to  the  ballots  composed  of  Exhibits  A  and  B, 
which  is  one  of  these,  the  evidence  taken  by  the  committee  fairly 
shows  that  the  paster  ballot  was  folded  inside  the  official  war  ballot, 
and  that  there  was  merely  an  omission  to  paste  them  together.  In 
view  of  the  provisions  of  the  statute  with  respect  to  taking  and  re- 
turning the  votes  of  soldiers  (section  512,  Election  Law,  being  chap- 
ter 22,  Laws  1909),  by  which  it  is  provided  that  no  mere  informality 
in  carrying  out  the  provisions  of  law  regulating  the  manner  of  taking 
and  returning  such  votes  should  invalidate  the  election,  and  that  such 
provisions  should"  be  liberally  construed,  we  think  such  omission  did 
not  invalidate  the  ballot.  This  result  shows  that  if  the  review  were 
confined  to  the  81  ballots  the  action  of  the  board  of  aldermen  could 
not  be  sustained. 

[6]  But  with  respect  to  the  other  ballots  counted  for  Colne  and 
challenged  by  Dempsey,  we  find  that  Nos.  10,  23,  S3,  55,  56,  73,  83, 
86,  87,  130,  170,  171,  175.  192,  195,  205,  220.  224,  234,  267,  293, 
294,  513,  521,  543,  545,  556,  581,  600,  608,  609,  612,  628,  638,  640, 
653,  667,  744,  769.  773,  810,  and  855  were  void  for  erasures;  that 
Nos.  17,  21,  22,  78,  191,  202,  236,  351,  555,  606,  633,  and  805  were 
void  on  account  of  pencil  marks  other  than  proper  cross  marks ;  that 
Nos.  20,  85,  92,  93,  98,  174,  222,  356,  481,  539,  542,  585,  631,  708, 
735,  807,  816,  and  820  were  void  for  not  having  complete  cross  marks 
and  for  other  markings;  that  Nos.  349,  356,  and  390  are  void  on 
account  of  tears  and  holes  evidentlv  made  by  the  voters. 

[8 J  There  were  also  four  soldiers'  votes  Nos.  845,  860,  891,  and  896, 
counted  for  Colne,  which  must  be  held  to  be  void— S45  for  having  the 
word  "'Republican"  written  upon  it;   860  because  candidates  in  other 
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counties  than  Kings  were  also  voted  for;  and  891  and  896  because 
Colne's  name  was  not  on  the  ballots. 

With  respect  to  the  Dempsey  ballots  not  counted  by  the  board  of 
aldermen,  but  which  he  claims  are  valid,  we  find  that  Nos.  144,  186, 
370,  419,  and  475  were  valid  and  should  have  been  counted  for  him. 

[7]  With  respect  to  other  Dempsey  ballots  challenged  bv  Colne, 
we  find  that  Nos.  66,  114,  273,  342,  403,  404,  474,  561,  620,  754,  898. 
897,  and  890  were  void  for  erasures;  that  Nos.  716  and  728  were 
void  for  defective  cross  marks;  that  859  is  void  on  account  of  the 
names  of  candidates  being  written  in  ink;  and  that  No.  889  is  voitf 
on  account  of  ink  cross  marks. 

[8]  Ballots  Nos.  659,  897,  898,  and  890  are  soldiers'  ballots,  but 
we  think  the  general  provisions  of  the  law  with  respect  to  erasing  and 
marking  apply  to  them,  and  are  not  excepted  by  the  provisions  of 
said  section  512,  which  relate  only  to  informalities  in  carrying  out  the 
provisions  of  law  relating  to  taking  and  returning  the  votes  of  soldiers, 
and  the  liberal  construction  required  is  limited  thereto. 

The  result  of  our  review  of  the  action  of  the  board  of  aldermen  is 
an  increase  in  Dempsey's  plurality  from  5  to  42  votes* 

It  follows  that  the  action  of  the  board  of  aldermen  in  unseating  the 
relator  and  in  seating  Dempsey  should  be  confirmed,  and  the  proceed- 
ing dismissed,  with  $50  costs  and  disbursements  to  the  respondents. 
Order  filed.    All  concur. 


(107  Misc.  R«p.  309) 

DREYFUS  V.  RARITAN  CHEMICAL  WORKS. 

(Supreme  Court,  Appellate  Term,  Second  Department.    May  Term,  1919.) 

1.  Sales  <5=»150(1) — ^Delivery— Performance. 

Generally,  if  parties  by  their  agreement  have  fixed  the  place  of  delivery, 
delivery  of  the  bill  so  specified  Is,  unless  It  be  Waived,  an  indispensable  req- 
uisite to  the  seller's  recovery,  and,  on  the  other  hand,  delivery,  or  a 
readiness  to  deliver  at  that  place,  is  a  sufllcient  performance  on  his  part 
to  entitle  him  to  recover,  even  though  the  buyer  was  not  there  to  receive 
the  goods. 

2|  Sales  <8=»37t — Performance — ^Delivery — Compliance  with  Bitter's  Ship- 
ping Instrxjctions. 

Where  sales  contract  gave  buyer  right  to  name  place  of  deUvery,  seller 
cannot  recover  for  breach  thereof,  upon  theory  of  having  performed  his 
contract,  without  showing  that  he  obeyed  shipping  instructions  of  buyer. 

8.  SiM:s  ^=s>88 — Furnishing  of  Cars  for  Transportation — ^Duty  of  Buyer. 
In  the  absence  of  agreement,  or  a  practice  to  the  contrary,   where 
goods  are  sold  f.  o.  b.  cars,  the  obligation  Is  upon  buyer  to  furbish  the 
cars  necessary  in  the  transportation. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District. 

Action  by  Wolfram  E.  Dreyfus,  doing  business  under  the  firm  name 
and  style  of  the  Cambridge  Soap  &  Chemical  Company,  against  the 
Raritan  Chemical  Works.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  May  term,  1919,  before  CLARK,  KELBY,  and  MAN- 
NING,  T.T. 

^s>.For  other  caMs  tee  aame  topic  &  KBT -NUMBER  In  all  Kej-Numbered  Dtseots  ft  Iiid«i« 
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Hovell,  McChesney  &  Clarkson,  of  Brooklyn  (Sidney  A.  Clarkson, 
of  Brooklyn,  of  counsel),  for  appellant. 
Alvah  W.  Burlingame,  Jr.,  of  Brooklyn,  for  respondent. 

KELBY,  J.  The  action  is  on  a  yrritten  contract,  the  plaintiflf  alleg- 
ing performance  on  his  part.    This  contract  reads  as  follows: 

"August  17.  1917. 

"Earitan  Cbemlcal  Works,  8  West  40Qx  Street,  N«w  YoA»  N.  Y.— Gentlemen : 
We  have  sold  you : 

"Material:  About  600  tons  ordinary  Ught  soda  ash,  J^agle  Thistle  brand, 
589c  alkali.  In  barrels. 

"Delivery:  About  100,000  lbs.  each  month,  beginning  January,  1918,  and 
ending  January,  1919. 

"Price:  Two  dollars  eighty-five  cents  per  cwt  basis  of  58%  f.  o.  h.  Salt- 
vllle,  Ta. 

"Terms:  Net  cash  against  K,  B.  B/L  and  documents  at  time  goods  leave 
the  factory,  Saltsrllle,  Va. 

"Conditions:  Buyers  are  to  give  thirty  (30)  days'  previous  notice  of  each 
require  shipment.  When  no  such  notice.  Is  given  by  the  buyers  regardlnpr 
shipment,  It  Is  agreed  that  the  seller  has  the  right  to  order  these  goods  shipped 
to  New  York,  and  buyers  agree  to  accept  and  pay  for  the  goods  as  soon  as 
B.  R.  B/Ii  and  documents  are  tendered  them. 

"Sellers  are  not  to  be  responsible  for  contingencies  beyond  their  control, 
such  as  embargoes,  shortage  of  cars,  government  seizure  or  control,  strikes, 
or  other  unavoidable  causes  preventing  shipment  at  time  designated  by  buyers 
or  provided  for  herein. 

"Each  shipment  or  delivery  shall  constitute  a  separate  sale,  and  the  de- 
fault In  any  shipment  or  delivery  shall  not  vitiate  the  contract  as  to  other 
shipments  or  deliveries.  The  buyers  agree  and  obligate  themselves  to  accept! 
and  pay  for  all  shipments  as  and  when  they  are  tendered  by  the  sellers; 
If  for  any  of  the  above  reasons  shipments  do  not  leave  the  factory  as  ordered 
the  buyers,  however,  shall  not  be  obligated  to  acc^t  any  shipments  or  deliv- 
eries tendered  after  April  1,  1919. 

"Any  government  tax  upon  the  goods  which  are  the  subject  of  this  sale  are 
to  be  added  to  the  contract  price. 

"Accepted :  Cambridge  Soap  &  Chemical  Co., 

•"W.  B.  Dreyfus,  Proprietor. 

"Accepted:  Barltan  Chemical  Works, 

"W.  E.  Day,  V.  Pres.     , 

••Witnesses." 

The  plaintiff  caused  to  be  presented  to  the  defendant  a  railroad  bill 
of  lading  and  documents  at  their  office  in  New  York ;  the  bill  showing- 
destination  of  consignment  Jersey  City,  N.  J.  The  defendant,  through 
one  of  its  agents,  took  the  bill  of  lading  and  invoice  and  delivered  to 
the  plaintiff's  messenger  the  following  letter: 

"May  16,  1918. 

•'Cambridge  Soap  &  Chemical  Company,  New  York  City— Dear  Sirs:  We 
respectfully  return  herewith  invoice  dated  May  15th  and  bill  of  lading  dated 
May  11th,  covering  shipment  of  190  barrels  of  soda  ash,  car  L.  V.  72957,  which 
Is  consigned  to  the  order  of  Arnold,  Hoffman  &  Co.,  Jersey  City,  N.  J.  On  De- 
cember 10,  1917,  we  gave  you  shipping  Instructions  for  this  soda  ash  to  be 
shipped  to  us  at  the  Old  Dominion  Line  Pier,  New  York  City,  or  any  freight 
pier  New  York  City.  Our  contract  also  specifies  that  you  are  to  ship  these 
goods  to  New  York.  We  are  not  located  In  Jersey  City,  and  our  customer  will 
not  accept  delivery  in  Jersey  City.  Therefore  this  tender  Is  not  In  accordance 
with  our  contract,  and  we  respectfully  reject  it. 

"Yours  very  truly,  Barltan  Chemical  Works, 

"W.  BX  Day,  V.  Pres." 
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In  the  case  of  Littlejohn  et  al.  v.  Shaw,  159  N.  Y.  188,  S3  N.  E.  810, 
the  court  held  as  follows : 

"When  the  refusal  to  accept  purcliased  goods  is  based  upon  particular  ob- 
jections, formally  and  deliberately  stated,  all  other  objections  are  deemed 
waived ;  and  the  vendor,  in  order  to  recover  the  price,  need  only  prove  com- 
pliance with  the  contract  of  sale  in  the  particulars  covered  by  the  stated  ob- 
jections." 

The  sole  point  in  the  case,  then,  is  whether  the  buyer  was  justified 
in  his  refusal  of  tender.  It  sufficiently  appears  from  the  evidence  that 
during  the  month  of  May  there  was  an  existing  embargo  on  the  ship- 
ment of  goods  to  New  York  City  piers.  Permission  to  ship  to  these 
piers,  on  showing  proper  facts,  could  be  had  from  the  Domestic  Divi- 
sion, Freight  Traffic  Committee,  North  Atlantic  Ports,  a  governmental 
agency.  It  appears  that  on  April  19,  1918,  the  seller  (plaintiff)  applied 
to  the  Domestic  Division,  Freight  Traffic  Committee,  North  Atlantic 
Ports,  for  the  issuance  of  a  permit  allowing  shipment  of  the  goods  in 
question.    That  application  is  in  evidence,  marked  Plaintiff's  Exhibit 

3,  and  is  as  follows : 

"New  York,  April  19,  1918. 
"The  Domestic  Division,  Freight  Traffic  Committee,  North  Atlantic  Ports, 
141   Broadway,   New   York — Gentlemen:     Railroad   shipping   is   hereby   re- 
quested covering  movement  of  following  freight,  consigned  to  the  Cambridge 
Soap  &  Chemical  Company,  No.  646  Madison  Ave., 
"Shipper— Mathieson  Alkali  Works. 
"Point  of  shipment— Saltville,  Va'. 
"Commodity— Soda  aah. 

Two 
"Quantity— £»««•  cars  maximum  capacity  dnring  May,  1018 

Maximum  loading  capacity. 
"Terminal  Road— Central  R.  R.  of  New  Jersey. 

"Specific  lighterage  or  station  delivery  desired— Jay  Stroot  Brooklyn  Jer- 
sey Avenue  Sta.,  Jersey  City,  N.  J. 

"Very  truly  yours,  Cambridge  Soap  &  Chemical  Co., 

"W.  B.  Dreyfus,  Prop." 

On  the  face  of  this  application,  it  appears  that  the  request  for  five 
cars  Was  changed  to  two  cars,  and  the  station  of  delivery  desired  was 
changed  from  **j2iy  Street,  Brooklyn,"  to  "Jersey  Avenue  Sta.,  Jersey 
City,  N.  J."  The  change  as  to  number  of  cars,  it  appears,  was  made 
by  James  McDonough,  of  the  Central  Railroad  of  New  Jersey,  who 
was  and  is  a  member  of  the  Freight  Traffic  Committee.  A  glance  at 
the  face  of  the  permit  indicates  change  of  destination  was  made  by 
a  freight  agent  when  permit  was  first  applied  for.  Mr.  McDonough 
testified  that  an  application  was  made  for  a  permit  to  ship  the  goods 
in  suit,  and  testified  as  to  the  particular  application,  just  above  quoted, 
as  follows: 

*The  application  called  for  five  cars  to  be  moved  during  May,  1918,  and  at 
that  time  the  roads  throughout  were  somewhat  congested,  and  a  large  amount 
of  army  freights  and  troops  and  coal  were  running  over  the  Southern  roads, 
so  that  the  gateways,  through  which  this  shipment  would  move,  via  Hagers- 
town,  Md.,  or  the  way  of  Norfolk,  or  the  way  of  Potomac,  which  was  In  Wash- 
ington, were  all  congested,  and  our  instructions  were  not  to  delay  trains  for  the 
Allies  or  the  United  States  government. 

"Q.  What  was  there  with  respect  to  this  shipment?  A.  Knowing  the  condi- 
tion, of  which  we  were  kept  constantly  posted,  I  cut  down  that  permit  from  5 
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cara  to  2,  for  the  very  reasoDs  that  applicatioDB  were  ooraing  in  very  strong ; 
some  appUcotlons  asked  for  about  20  cars.  We  wpuld  cut  that  down  one- 
half,  or  probably  two-thirds,  so  as  to  serve  every  commercial  house,  without 
blocking  or  congesting  the  roads/* 

It  is  fairly  deducible  from  the  evidence  that  the  consignor  applied 
for  a  permit  for  shipment  through  to  the  Jay  Street  Terminal,  Brook- 
lyn, and,  through  no  fault  of  his,  it  was  arbitrarily  changed  by  govern* 
ment  agencies  to  Jersey  City.  It  also  appears  from  the  minutes  that 
one  of  the  plaintiff's  officers  had  a  conversation  with  the  defendant's 
agents,  in  January,  1918,  as  follows : 

•*Q.  What  did  he  say  to  you,  and  what  did  you  say  to  him,  at  that  time?  A. 
I  told  him — I  went  there  telling  him  that  there  cannot  be  any  permits  gotten 
at  the  present  time  to  ship  goods  to  New  York  City.  He  aaid,  *Teat*  he 
knew  it  was  very  difficult ;  and  I  said  to  him,  It  ought  to  be  easy  for  you  to 
get  permits ;  you  claim  these  goods  have  been  sold  to  the  United  States  gov- 
ernment and  its  allies,  and  you  can  easily  get  permits,  because  these  are  pre- 
ferred shipments.'  '* 

The  witness  further  continued: 

"He  said  very  little.    He  said  permits  were  hard  to  get ;  that's  all.'* 

It  appears  impliedly  on  the  face  of  the  permit  itself  that  it  was  the 
duty  of  the  consignee  to  apply  for  the  permit,  because  on  the  face  of 
the  permit  appears  the  following  phrase  in  caps: 

"Ckuisiguee  should  forward  this  shipping  permit  to  shipper,  who  must  pre- 
sent it  to  initial  road's  agent  with  bill  of  lading  and  shipping  order." 

There  is  no  evidence  in  the  case  of  any  effort  having  been  made  by 
the  consignee  to  get  this  permit.  Such  permit  could  have  been  readily 
obtained  by  the  consignee,  if  he  wanted  to  take  the  shipment.  On  No- 
vember 12th  the  defendant  wrote  plaintiff  as  follows : 

"Replying  to  yours  of  the  9th  inst.,  please  note  that  all  our  soda  ash  pur- 
chased on  contract  of  Octoher  17,  1917,  will  be  used  for  the  manufacture  of 
explosives  in  the  United  States  or  will  be  shipped  to  the  AUies  for  ammuni-. 
tion  purposes  abroad.  Please  note  that  we  now  give  you  shipping  instruc- 
tUms  to  ship  all  the  soda  ash  on  this  contract  to  us  at  Barclay  Street  station 
or  some  other  downtown  station  at  New  York  City«" 

[1]  There  is  no  evidence  in  the  case  that  before^  plaintiff  actually 
forwarded  the  goods  he  notified  defendant  of  the  application  for  the 
permit  above  described  and  of  the  change  of  destination,  nor  is  there 
any  evidence  in  the  case  of  waiver  of  the  place  of  destins^tlon.  The 
general  rule  is,  if  the  parties  by  their  agreement  have  fixed  the  place  of 
delivery,  delivery  of  the  bill  so  specified  is,  unless  it  be  waived,  an  in- 
dispensable requisite  to  the  seller's  recovery ;  and,  on  the  other  hand, 
delivery,  or  a  readiness  to  deliver  at  that  place,  is  a  sufficient  perform- 
ance on  his  part  to  entitle  him  to  recover,  even  though  the  buyer  was 
not  there  to  receive  the  goods.  Mechcm  on  Sales,  §  1128,  and  cases 
cited. 

[2]  The  plaintiff,  having  sued  on  the  theory  that  he  had  performed 
his  contract,  does  not  show  that  he  obeyed  the  shipping  instructions  of 
the  buyer,  and  for  that  reason  the  judgment  must  be  reversed.* 

[3]  The  question  as  to  whether  there  was  a  breach  by  the  defend- 
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ant  of  the  contract  by  refusing  or  neglecting  to  furnish  cars  and  permit 
for  the  shipment  is  not  passed  upon,  because  of  tfie  state  of  the  plead- 
ings and  of  the  evidence.  In  the  absence  of  agreement  or  a  practice 
to  the  contrary,  where  goods  are  bought  f .  o.  b.  cars,  the  obligation  is 
upon  the  buyer  to  furnish  the  cars  necessary  in  transportation.  Gra- 
ham et  al.  V.  United  States,  188  Fed.  651,  110  C.  C.  A.  465.  •  See,  also, 
Davis  et  al.  v.  Alpha  Portland  Cement  Co.  (C.  C.)  134  Fed.  274,  |u<fe- 
ment  affirmed  73  C.  C.  A.  388,  142  Fed.  74;  Evanston  Elevator  & 
Coal  Co.  V.  Castner  et  al.  (C.  C.)  133  Fed.  409. 

Judgment  reversed,  and  new  trial  granted,  with  $30  cosjts  to  abide 
the  event. 

CLARK  and  MANNING,  JJ.,  concur. 


(106  Misc.  Rep.  087) 

NEW  YORK  LIFE  INS.  ft  TRUST  CO.  ▼.  PHELPS  et  al. 

(Supreme  C>)urt,  Special  Term,  New  York  County.    April,  1919.) 

1.  Wills  «=»498 — CoNerrBucrioN — ^Tebminatioit  of  Trust — "Isstte." 

Under  will  devising  realty  in  trust  to  pay  income  equally  to  each 
child  for  their  maintenance,  etc.,  and  providing  that,  on  death  of  any 
cEITd  leaving  lawful  issue  surviving,  his  or  her  share  should  vest  in  such 
issue  forever,  the  word  "issue"  was  to  be  confined  to  children  and  the 
capital  of  the  trust  terminating  by  death  of  a  daughter  of  testator  would 
go  equally  to  her  son  and  her  daughter,  to  exclusion  of  such  daughter's 
three  chUdren. 

{Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  E^rst  and 
Second  Scries,.  Issue.] 

2.  Wills  <&s»5B1(1) — ^^Peb  Capita  Distribution — PmsBmanow, 

The  presumption  in  New  York  favors  a  per  capita  distribution,  but 
yields  to  a  very  faint  glimpse  of  a  different  intention. 

Action  for  the  construction  of  a  will  by  the  New  York  Life  Insur- 
ance &  Trust  Company,  as  trustee  under  the  will  of  Thomas  Morrell, 
deceased,  for  the  benefit  of  Julia  Blanche  Peck,  deceased,  against 
iyouise  Gordon  Phelps,  the  New  York  Life  Insurance  &  Trust  Com- 
pany, executor  of  the  will  of  Julia  Blanche  Peck,  deceased,  and  others. 
Will  construed,  apd  decree  framed. 

Emmet  &  Parish,  of  New  York  City,  for  plaintiff. 

Henry  C.  Quinby,  of  New  York  City,  for  defendant  Peck. 

Graham  &  L'Amoreaux,  of  New  York  City  (George  S.  Graham  and 
John  B.  Knox,  both  of  New  York  City,  of  counsel),  for  defendant 
Phelps. 

ERLANGER,  J.  On  April  10,  1883,  Thomas  Morrell  died  in  New 
York  county,  leaving  a  will  and  four  codicils,  which  were  thereafter 
probated  in  said  county.  He  appointed  three  executors  who,  since 
they  qualified,  have  either  died  or  resigned,  and  on  May  10,  1910,  tiic 
plaintiff  was  substituted  as  trustee  of  the  unexpired  trusts  created  by 
the  decedent  in  his  third  codicil  for  the  benefit  of  his  children,  of  whom 
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Julia  Blanche  Peck  was  one*  She  died  on  September  8,  1918^  leaving 
her  survivii^  two  children,  a  daughter,  Louise  Gordon  Phelps,  a  son, 
Howard  M.  Peck,  and  three  grandchildren,  Dudley  F.  Phelps,  Jr.,  aged 
9  years,  Blanche  Phelps,  aged  5  and  Lander  Prince  Phelps,  aged  2 
years,  the  children  of  her  said  daughter,  Louise  Gordon  Phelps.  By 
the  death  of  Mrs.  Peck,  the  trust  created  for  her  benefit  terminated. 
The  plaintiff  is  prepared  to  distribute  the  ^are  so  held  in  trust  for  her, 
but  it  is  uncertain  whether  the  whole^  of  the  capital  is  to  go  in  equal 
proportions  to  her  said  two  children  per  stirpes,  or  whether  it  should 
be  divided  among  her  said  two  children  and  her  three  grandchildren 
per  capita.  Because  of  this  doubt,  this  action  was  brought  to  procure 
a  construction  of  the  will  and  for  instructions  to  the  plaintiff  in  respect 
of  the  distribution  of  the  fund  in  question.  It  is  also  asked  that  its 
account  be  settled  and  allowed. 

The  three  infant  defendants  are  represented  by  their  father  as 
guardian  ad  litem,  who  has  served  the  usual  infants*  answer.  The 
defendant  Louise  Gordon  Phelps,  the  mother  of  the  three  infants,  by 
her  answer,  admits  all  the  allegations  of  the  complaint,  and  her  broth- 
er, Howard  M.  Peck,  by  his  answer,  alleges  that  there  is  neither  doubt 
nor  uncertainty  with  regard  to  the  true  meaning  of  the  will,  and  that 
by  its  terms,  upon  the  death  of  his  mother  Julia  Blanche  Peck,  the 
fund  in  question  was  to  be  equally  divided  between  himself  and  his 
sister. 

The  case  comes  before  the  court  merely  upon  the  will  and  pleadings. 
From  the  will  it  appears  that  the  testator  had  11  children .  in  addition 
to  sisters,  nephews,  nieces,  and  grandchildren.  After  making  his  will, 
codicils  thereto  were  added  from  time  to  time.  The  clause  of  the  will 
that  has  given  rise  to  this  controversy  appears  in  the  third  codicil,  and 
by  it  the  testator  devised  to  his  executors,  the  survivor  of  them,  and 
their  successors  or  successor,  two  pieces  of  real  estate,  in  trust,  to 
Qollect  the  income  therefrom  and,  after  making  the  payments  specified, 
he  directed  that  the  real  estate  be  divided  into  as  many  equal  shares  as 
he  shall  have  children  born  to  him  and  his  wife,  Julia  Abbey,  and  to' 
hold  one  of  said  shares  in  trust  for  each  of  his  children  so  bom,  and 
to  pay  over  to  them  respectively  the  net  income  of  the  said  shares  for 
their  respective  lives  for  their  support  and  maintenance — 

"and  upon  the  death  of  each  child  learlng  lawful  issne  him  or  her  surviring, 
his  or  her  share  in  the  said  trust  estate  shall  go  to  and  become  vested  iu  said 
issue  forever  to  whom  I  do  hereby  give,  devise  and  bequeath  the  same, 

'*If  at  the  time  of  my  decease  any  or  either  of  my  said  children  bom  of 
my  said  wife,  Julia  Abbey,  shall  have  died  leaving  lawful  Issue  surviving, 
the  share  which  under  the  foregoing  provisions  would  hare  been  held  in 
trust  for  the  parent  If  surviving  me  shall  go  to  and  become  vested  in  such 
issue,  share  and  share  alike  to  him,  her  or  them  {ind  to  his,  her  or  thdr  heirs 
and  assigns  forever,  to  whom  I  do  hereby  give,  devise  and  bequeath  the  same. 

"In  case  of  the  death  of  any  or  either  of  my  said  children  bom  of  my  said 
wife  Julia  Abbey,  without  leaving  lawful  Issue  him,  her  or  them  surviving,  the 
share  of  which  under  the  foregoing  provision  would  have  been  held  in  trust 
for  the  one  so  dying  shall  go  to  and  become  vested  in  the  survivors  or  sur- 
vivor of  my  said  children  bom  of  my  said  wife  Julia  Abbey,  share  and 
share  alil^e  to  them,  him  or  her  and  to  their,  his  or  her  issue,  share  and  share 
alike,  per  stirpes  and  not  per  capita  to  whom  I  do  hereby  give,  devise  and 
bequeath  tte  same*"  . 
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[1,  2]  Does  the  word  "issue,"  as  used  in  the  above  clause,  limit  thf. 
gift  in  the  event  of  the  death  of  either  of  the  life  beneficiaries  to  the 
children  born  to  each  or  does  it  include  descendants  generally?  On 
the  interpretation  of  this  word  much  depends.  If  it  is  confined  to 
children  only,  then  the  capital  of  the  expired  trust  must  be  divided  into 
two  equal  parts ;  but,  if  it  means  descendants,  then  the  division  would 
be  in  the  proportion  of  one-fifth  to  Howard  M.  Peck  and  four-fifths 
to  Louise  Gordon  Phelps  and  her  three  infant  children.  The  word 
has  been  prolific  of  juridical  thought  and  opinion,  not  alone  in  our 
state,  but  elsewhere.  In  determining  a  designated  class  in  whom  the 
gift  is  to  vest  after  the  expiration  of  the  life  estate,  the  testator's  in- 
tention is  the  controlling  factor,  and  that  intention  is  to  be  ascertained 
from  the  context  of  the  entire  will  or  such  extrinsic  circumstances  as 
can  be  considered. 

"The  presumption  In  tWs  state  favors  a  per  capita  dlstrlbutloii,  •  •  • 
but  the  presumption  yields  to  'a  very  faint  glimpse  of  a  different  intention.'  ** 
Matter  of  Farmers'  Loan  &  Trast  Co.,  213  N.  Y.  168, 107  N.  E.  340. 

It  seems  to  me  that  the  will  and  codicils  postulate  in  clause  after 
clause  that  the  primary  objects  of  the  testator's  benefactions  were  the 
•children  born  of  his  wife,  Julia  Abbey,  and,  upon  the  death  of  either, 
that  then  the  children  of  the  one  so  dying  were  to  take  the  parent's 
share.  In  the  clause  above  quoted,  though  the  words  "per  stirpes" 
are  used  but  once,  and  that  at  the  end,  it  points  unmistakably  to  an  in- 
tent that  the  issue  so  described  should  take  by  representation.  Why, 
then,  ascribe  to  him  an  intention  to  include  descendants  generally  in 
respect  of  the  first  two  sentences  of  the  disputed  clause,  when  he  ex- 
pressly excluded  them  in  the  final  words  of  the  gift?  The  briefest 
analysis  of  this  clause  serves  to  demonstrate  the  point.  He  used  the 
word  "issue"  in  his  different  dispositions,  but  he  clearly  described 
whom  he  meant  when  he  particularly  specified  that,  if  any  of  his  said 
children  died  leaving  no  issue,  then  the  share  which  would  have  been 
held  in  trust  for  the  one  so  dying  was  to  vest  in  the  surviving  children 
— i.  e.,  those  bom  to  his  said  wife,  Julia  Abbey — share  and  share  alike, 
or  to  his  or  their  issue  in  equal  shares  per  stirpes  and  not  per  capita. 
Here  the  stirpital  distribution  is  clearly  and  definitely  shown. 

If,  now,  we  examine  other  parts  of  the  will,  abundant  evidence  is 
furnished  that  the  class  who  were  to  enjoy  the  gift  over  in  every  in- 
stance were  the  same  as  those  specified  in  this  contested  clause.  None 
of  the  paragraphs  in  either  the  will  or  codicils  are  numbered,  and  in 
that  situation,  to  avoid  unnecessary  prolixity,  pages  only  can  be  re- 
ferred to.  On  page  13  of  the  main  will,  described  as  his  residuary 
clause,  he  mentions  his  11  children  by  name  and  then  declares  that  none 
of  the  bequests  shall  lapse«by  reason  of  the  death  of  any  of  them  "who 
may  leave  issue  before  my  decease,"  but  in  case  of  such  predecease  the 
estate  so  bequeathed  shall  go  to  the  issue  of  such  child  "so  dying 
before  me  per  stirpes  and  not  per  capita."  On  page  19  is  found  a  simi- 
lar provision,  and  there  he  declares  that,  if  anv  of  his  children  born  to 
bis  wife  Julia  Abbey  shall  die  leaving  issue,  then  the  latter  were  desig- 
nated to  take  the  parent's  share  per  stirpes  and  not  per  capita.  Like 
provisions  are  found  on  pages  22,  24,  25,  and  28.    The  clause  in  ques- 
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tion  has  many  features  similar  to  the  one  in  the  will  which  wai  be- 
fore the  court  for  construction  m  Matter  of  Farmers'  Loan  &  Trust 
Co.,  supra. 

Other  authorities  which  support  the  contention  of  the  defendant 
Howard  M.  Peck  are:  Palmer  v.  Horn,  84  N.  Y.  516;  Emmet  v. 
Emmet,  67  App.  Div:  183,  73  N.  Y.  Supp.  614;  Matter  of  Tenney,  104 
App.  Div.  290,  93  N.  Y.  Supp.  811 ;  New  York  Life  Ins.  &  Trust  Co. 
V.  Wells,  173  App.  Div.  769,  160  N.  Y.  Supp.  100.  The  many  cases 
cited  on  behalf  of  the  infants  in  support  of  their  contention  that  the 
word  "issue"  means  descendants  prove  the  rule  that  the  word  is  elastic 
and  has  resulted  in  much  literature  on  both  sides  of  the  question.  The 
uniformity  in  draftings  wills  with  limitations  over  after  th-  life  estate 
shall  have  been  spent  has  caused  numberless  contests  and  contrariety 
of  opinion.  Differences  in  adjudicated  cases  have  been  pointed  out 
repeatedly  where  descendants  generally  have  either  been  included  in 
a  class,  or  excluded.  After  all,  the  particular  will  on  trial  is  the  primal 
consideration,  and  the  intention  of  the  testator  sought  for  and  upheld. 

In  my  opinion  the  three  children  of  Mrs.  Phelps  are  excluded  from 
the  gift,  and  the  trust  estate  held  for  the  life  of  Julia  Blanche  Peck 
should  be  divided  between  Howard  M.  Peck,  her  son,  and  Louise 
Gordon  Phelps,  her  daughter,  in  equal  shares.  If  the  account  to  be  tak- 
en is  not  the  subject  of  dispute,  I  will  pass  upon  it.  On  the  other 
hand,  if  any  contest  is  to  be  made  in  respect  of  it,  and  exceptions  filed 
thereto,  the  decree  should  be  interlocutory  and  provide  for  a  reference. 
Otherwise  a  final  judgment  will  be  entered. 

Judgment  accordingly. 


(107  Misc.  Rep.  1») 

TOWN  OP  NORTH  HEMPSTEAD  v.  PUBLIC  SERVICE  CORPORATION  OF 

LONG  ISLAND. 

(Supreipe  Court,  Special  Term,  Nassau  County.    April,  1919.) 

1.  Gas  <S=>6 — Franchises — Use  of  Stbeets. 

The  privilege  conferred  by  a  town  upon  a  pubUc  service  oorporatlon  to 
maintain  and  operate  its  gas  mains  and  pipes  along  a^d.  through  pubUc 
highways  of  town  was  a  franchise  emanating  from  the  sovereign  power, 
through  the  exercise  of  ^awfully  delegated  powera 

2.  Gas  ^=>6 — Franchise — Contract — Construction. 

A  town's  franchise  to  maintain  and  operate  gas  mains  along  pnblK* 
highways  of  town,  when  accepted,  becomes  a  contract  between  parties, 
which  is  to  be  construed  according  to  general  principles  governing  con- 
tracts, and  is  as  obligatory  upon  parties  as  any  other  contract. 

3.  Gas  €=»6 — Fbanoiiisb — Conditions — Acceptance. 

A  franchise  to  maintain  and  operate  £^as  mains  along  public  highways 
of  town  may  be  accompanied  by  reasonable  and  not  prohibited  conditions 
precetlent  or  subsetjuent,  which  regulate  or  limit  exercise  of  franchise,  and, 
if  accepted,  their  performance  becomes  obligatory  upon  grantee  as  a  con- 
tractual obligation. 

4.  Gas  «=>6 — FoANcmsE-'-CbNSTBUcTioN. 

The  provisions  of  a  franchise  are  to  be  construed  as  any  other  contrac- 
tnal  provisions  in  a  contract  between  individuals. 

5.  Contracts  <&s»d03(l) — Impossibilitt  of  Pehfobicance. 

A  party  entering  into  an  absolute  contract,  without  any  qualification 
of  exception,  and  who  receives  from  other  party  consideration  therefor, 
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must  abide  by  It,  and  either  perform  It  or  pay  the  dajtaagea»  unless  per- 
formance Is  rendered  Impossible  by  the  act  of  God,*  the  law,  or  the 
other  party. 

6.  OoNTBACTS  ^«s»30i3(2) — Impossibility  op  Pebfobmance — Operation  of  Law. 

The  exception  excusing  performance  of  a  contract  where  performance 
is  tendered  Impossible  by  act  of  law,  is  confined  to  cases  where  some  duly 
authorized  legal  action  or  some  process  of  law  has  made  performance 
physically  impossible,  or  where  impossibility  results  from  destruction  of 
the  corpus  or  .thing  by  the  act  of  the  law,  or  where  the  law  by  legislative 
enactment  or  by  some  court  abrogates  the  contract,  excuses,  prevents,  or 
prohibits  performance  or  renders  it  illegal. 

7.  Gas  ^=>13(1) — Franchise — ^Nonperformance — ^Excuse — War  Measures — 

"Act  op  Law." 

Public  Service  Corporation's  failure  to  perform  conditions  in  its  fran- 
chise from  town  to  maintain  and  operate  gas  mains  in  highways  was  not 
excused,  because  performance  of  conditions  was  in  fact  rendered  im- 
possible by  official  action  of  War  Industries  Board,  created  by  Act  Oong. 
Aug.  29,  1916  CD.  S.  Oomp.  St.  {  3115a  et  seq.),  In  directing  wire  and 
steel  primarily  to  war  purposes,  so  that  corporation  could  not  lay  addi- 
tional pipes,  as  required  by  f  itmchlBe,  as  performance  was  not  forbidden  or 
rendered  illegal  by  "any  act  of  the  law." 

[Ed.  Note.— For  other  definiUons,  see  Words  and  Phrases,  Act  of  the 
Law.l 

8.  Contracts  <$=p303(2) — Excuse  por  Nonpbrfobmance — Subsequent  Legis- 

lation. 

Increased  difficulty  and  expense  of  performance  occasioned  by  law. 
enacted  after  the  execution  of  |i  contract,  does  not  excuse  performance. 

Action  by  the  Town  of  North  Hempstead  against  the  Public  Serv- 
ice Corporation  of  Long  Island,  to  recover  liquidated  damages  for  the 
nonperformance  of  a  contract..-  Judgment  for  plaintiff. 

Dowsey  &  Parsons,  of  New  York  City,  foi*  plaintiff. 
Caldwell  &  Murphy,  of  New  York  City,  for  defendant 

ASPINALL,  J.  This  is  an  action  brought  by  the  plaintiff  against 
the  defendant  to  recover  the  sum  of  $1,000,  as  liquidated  damages  for 
the  nonperformance,  upon  the  part  of  the  defendant,  of  certain  terms 
and  conditions  contained  in  a  contract  dated  June  17,  1912,  whereby 
the  town  of  North  Hempstead  granted  to  the  defendant  the  right  to 
operate  gas  mains  along  public  highways  and  in  public  places  in  said 
town.  The  defendant  in  its  amended  answer  interposed  four  separate 
and  distinct  defenses  to  said  action. 

At  the  close  of  the  trial,  counsel  for  the  plaintiff  moved  to  strike  out 
all  of  the  evidence  introduced  under  paragraph  8  of  the  defendant's 
amended  answer,  which  constituted  its  third  separate  defense,  upon 
the  ground  that  the  same  was  incompetent,  irrelevant,  and  immaterial 
The  third  separate  defense  reads  as  follows : 

"That  on  or  about  the  6th  day  of  April,  1917,  the  United  States  of  America 
duly  declare*!  a  state  of  war  existing  between  the  Imperial  Government  of 
Gennany  and  the  United  Statos,  and  on  December  7,  1917,  declared  a  state 
of  war  existing  between  the  United  States  and  Austria!,  and  the  government 
of  the  United  States,  after.  April  dth,  1917,  took  control  and  supervision  of 
and  over,  and  still  has  control  and  8tq>ervision  of  and  over,  the  steel  and 
pipe  distribution  and  industries  of  the  United  States,  and  created  a  Priorities 

^=:9For  oUier  cases  see  same  topio  A  KBY-NUMBBR  in  aU  Xej-Mumbered  2>isestB  A  Indexes 
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Board  and  a  War  iDdnstries  Board,  and  theae  boards  made  hq  proviston  for 
the  purchase  of  pipe  to  lay  the  same  in  the  town  of  North  Hempstead,  and 
that  without  such  a  proYision  no  such  pipe  is  to  be  procured  by  this  defend- 
ant for  laying  im  the  town  Of  North  Hempstead,  and  ttie  plaintiff  made  no 
application  to  said  Priorities  Board  or  to  the  War  Industries  Board  for  a 
priority  order,  although  the  plaintiff  well  knew  or  should  have  known  that 
the  rules  of  the  government  required  them  to  make  such  an  application,  and 
because  of  that  condition  and  others  this  defendant  has  been  unable  and  is  still 
unable  to  get  sufficient  material  and  labor  to  lay  an  additional  three  miles 
of  pipe  or  any  part  thereof,  along  or  through  Bayview  avenue  to  the  end  of 
Travels  lane  In  the  town  of  North  Hempatead,  or  any  part  thereof." 

I  am  of  the  opinion  that  the  evidence  so  introduced  is  incompe- 
tent, irrelevant,  and  immaterial,  and  that  the  defendant  cannot  success- 
fully avail  itself  of  this  third  specific  defense;  but,  in  order  that  the 
entire  controversy  may  be  decided  upon  the  merits,  I  deny  the  plain- 
tiff's motion  to  strike  out  said  evidence.  Upon  this  proposition,  I 
have  the  following  comment  to  make :  The  defendant  wholly  f afled 
to  prove  its  defense  as  set  forth  in  paragraph  8  of  the  amended  an- 
swer, and  even  if  it  had  proved  the  same,  it  would  not  have  been  a 
bar  to  this  action,  under  the  authorities. 

[1,2]  The  privilege  conferred  upon  the  defendant  t»  lay^  maintain, 
and  operate  its  gas  mains  and  pipes  along  and  throti§pb  the  public  high- 
ways of  the  town  of  North  Hempstead  constitutes  a  franchise,  which 
emanates  from  the  sovereigjn  pQwer  through  the  exercise  of  lawfully 
delegated  powers  (Beekmari  v.  Third  Ave.  R.  R.  Co.,.  153  N.  Y.  144, 
152,  47  N.  E.  277;  California  v.  Pacific  Railroad  Co.,  127  U.  S.  1,  40, 
8  Sup.  Ct.  1073,  32  L.  Ed.  150),  and  the  rights  and  privileges  so  con- 
ferred by  the  sovereign  power,  and  called  a  franchise,  when  accepted, 
become  a  contract  between  the  sovereign  power  and  the  individual,  to 
be  construed  and  governed  by  the  same  principles  regulating  contracts 
generally,  and  which  are  as  obligatory  upon  the  parties  as  any  other 
contract  (Trustees  of  Southampton  v.  Jessup,  162  N.  Y.  122,  126,  56  N. 
E.  538;  People  v.  O'Brien,  111  N.  Y.  1,  49,  18  N.  E.  692,  2  L.  R.  A. 
255,  7  Am.  St.  Rep.  684;  Thompson  v.  People  ex  rel.  Taylor,  23 
Wend.  537,  552,  553,  554,  573,  579;  Brooklyn  City  R.  R.  Co.  v. 
Brooklyn  Central  R.  R.  Co.,  32  Barb.  358,  364). 

[3]  Since  a  franchise  confers  rights,  privileges  and  powers  of  pub- 
lic concern,  not  within  the  domain  of  individual  rights,  the  granting 
of  die  same  may  be,  and  usually  is,  accompanied  by  conditions,  either 
precedent  or  subsequent,  which  regulate,  limit,  or  control  the  exercise 
of  the  rights  and  privileges  so  conferred.  Such  conditions,  if  reason- 
able in  character  and  not  prohibited,  may  properly  be  exacted,  and 
if  the  acceptance  of  a  franchise  with  the  accompanying  conditions  con- 
stitutes a  contract,  the  performance  of  the  conditions  becomes  obliga- 
tory upon  the  grantee  of  the  franchise  as  a  contractual  obligation.  It 
stands  in  the  same  category  as  any  provision  in  any  other  contract 
which  one  of  the  parties  h^s  agreed  to  perform.  People  ex  rel.  West 
Side  Street  Railway  Co.  v.  Barnard,  110  N.  Y.  548,  553,  557,  18  N. 
E.  354;  Gaedeke  v.  Staten  Island  Midland  R.  R.  Co..  43  App.  Div. 
514,  528,  60  N.  Y.  Supp.  598;  Joyce,  Franchises,  §  342;  Wilson  v. 
Tennent,  32  Misc.  Rep.  273,  278,  65  N.  Y.  Supp.  852;  Interstate  ftail- 
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way  Co.  V.  Massachusetts,  207  U.  S.  79,  84,  28  Sup.  Ct.  26,  52  L.  Ed 
111,  12  Ann.  Cas.  555. 

[4,  5]  The  contract  made  between  the  plaintiff  and  the  defendant 
contained  certain  terms  and  conditions  for  th^,  nonperformance  of 
which  this  action  has  been  instituted,  and,  as  an  excuse  for  such  non- 
performance, the  defendant  interposed  as  one  of  its  defenses  the  Im- 
possibility of  performance,  as  specified  and  contained  in  its  third 
separate  defense,  which  in  ray  judgment  cannot  possibly  defeat  the 
plaintiff's  claim,  for  the  following. reasons: 

The  provisions  of  a  franchise  are  to  be  considered  as  any  other 
contractual  provisions  in  a  contract  between  individuals.  The  leading 
case  upon  this  proposition,  and  the  one  most  often  quoted,  is  Para- 
dine  V.  Jane,  Alleyn,  26,  quoted  in  The  Harriman,  76  U.  S.  (9  Wall.) 
161,  172,  19  L.  Ed.  629.  The  rule  is  well  sUted  in  a  New  York  case, 
as  follows: 

"If  a  party  enter  Into  an  absolute  contract  without  any  quaUfication  or 
exception,  and  receives  from  the  party  with  whom  he  contracts  the  considera- 
tion of  such  engagement,  he  must  abide  by  the  contract,  and  either  do  the  act 
or  pay  damage^."    Beebe  y.  Johnson,  19  Wend.  600,  32  Am.  Dec  518. 

And  it  has  also  been  held  in  the  United  States  courts  as  follows : 

'*It  Is  a  well-settled  mle  of  law  that,  if  a  party  by  his  contract  charge  him- 
self with  an  obUgation  possible  to  be  performed,  he  must  make  it  good,  unless 
its  performance  is  rendered  impossible  by  the  act  of  God,  the  law,  or  the  other 
party.  Unforeseen  difllculties,  however  great,  will  not  excuse  him."  Der- 
mott  V.  Jon^,  69  U.  S.  (2  Wall.)  1,  7  (17  L.  Ed.  782). 

And  in  a  later  New  York  case  the  rule  is  also  reiterated  as  follows: 

"While  as  a  general  rule,  where  the  performance  of  a  duty  created  by 
law  is  prevented  by  inevitable  accident,  without  the  fault  of  a  party,  the 
default  will  be  excused,  yet  when  a  person  by  express  contract  engages  abso- 
lutely to  do  an  act  not  impossible  or  unlawful  at  the  time,  neither  inevitable 
accident,  nor  other  unforeseen  contingency  not  within  his  control,  wUl  excuse 
him,  for  the  reason  that  he  mfight  have  provided  against  them  by  hia  con- 
tract." Wheeler  v.  Connecticut  Mutual  Life  Insurance  Co^  82  N.  Y.  543,  550 
(37  Am.  Bep.  594). 

This  also  is  the  rule  as  stated  in  the  following  cases:  Cameron- 
Hawn  Realty  Co.  v.  City  of  Albany,  207  N.  Y.  377,  381,  101  N.  E.  162, 
49  L.  R.  A.  (N.  S.)  922;  Jones  v.  United  States,  96  U.  S.  24,  29.  24 
L.  Ed.  644;  Harmonv  v.  Bingham,  12  N.  Y.  99,  107,  62  Am.  Dec 
142;  Carnegie  Steel  (Jo.  v.  United  States,  240  U.  S.  156,  165,  36  Sup 
Ct.  342,  60  L.  Ed.  576;  Jacksonville  M.  P.  Railway  &  Navg.  Co.  v. 
Hooper,  160  U.S.  514,  527,  16  Sup.  Ct.  379,  40  L.  Ed.  515;  Richards 
&  Co.,  Inc.,  V.  Wreschner,  174  App.  Div.  484,  156  N.  Y.  Supp.  1054, 
158  N.  Y.  Supp.  1129;  Cobb  v.  Harmon,  23  N.  Y.  148,  150. 

I  am  clearly  of  the  opinion  that  this  action  is  in  all  respects  within 
the  general  rule  as  laid  down  in  the  above  quoted  authorities.  I  am 
well  aware  that  there  are  several  exceptions  to  the  general  rule  as 
previously  stated,  but  the  principal  exception  is  usually  couched  in 
the  following  language: 

"Unless  its  performance  Is  rendered  impossible  by  the  act  of  God,  the  law,  or 
th^  other  party."  Labaree  Co.  y.  Grossman,  100  App.  Div.  409,  502,  82  N.  Y. 
Snpp.  065» 


Digitized  by 


Gpogle 


Sup.  Ct)      TOWN  OF  NOBTH  HBMF8T£AI>  V.  POBUC  8EBV.  CORP.         625 

(176  N.T.8.) 

[I]  The  conteiitton  of  the  defendant  is  that  by  reason  of  the  ac- 
tivities of  the  War  Industries  Board  of  the  council  of  national  de- 
fense in  controlling  iron  and  steel  production  and  the  utilization  there- 
of primarily  for  war  purposes,  performance  of  the  provision  of  the 
franchise  in  question  was  rendered  impossible  by  act  of  "the  law" 
within  the  meaning  of  the  above-quoted  exception  to  the  general  rule. 
In  my  opinion  the  defendant  is  mistaken  in  this  respect.  The  excep- 
tion relating  to  performance  rendered  impossible  by  act  of  the  law 
seems  to  be  conifined  to  cases  where  some  duly  authorized  Ic^al  action^ 
or  some  process  of  law,  has  made  performance  physically  impossible,, 
as  in  the  case  of  People  v.  Bartktt,  3  Hill,  570,  or  where  the  impossi- 
bility results  from  the  destruction  of  the  corpus  or  thing  by  act  of  the 
law,  as  in  LoriUard  v.  Clyde,  142  N.  Y.  456,  37  N.  E.  489,  24  L.  R. 
A.  113,  or,  generally  where  the  law  either  directly  or  indirectly,,  by 
l^slative  enactment  or  by  some  court  action  in  effect  abrogates  the 
contract,  or  excuses  performance,  or  prevents,  prohibits,  or  renders 
illegal  the  performance  of  the  act  contracted  to  be  performed.  People 
V.  Globe  Mutual  Life  Ins.  Co.,  91  N.  Y.  174,  178;  Buffalo  E.  S.  R- 
R.  Co.  V.  Buffalo  Street  R.  R.  Co.,  Ill  N.  Y.  132,  139, 19  N.  E.  63,  2  L. 
R.  A.  284;  Jones  v.  Judd,  4  N.  Y.  411;  Brick  Presbyterian  Church 
V.  New  York,  5  Cow.  538. 

[7,  8]  I  am  fully  satisfied  that  the  present  case  does  not  come  with- 
in any  of  the  exceptions  to  the  general  rule.  The  purpose  of  the 
council  of  national  defense  was,  briefly  stated,  to  secure  the  "co-ordi- 
nation of  industries  and  resources  for  the  national  security  and  wel- 
fare." Fed.  Stat  Ann.  (2d  Ed.)  vol.  9,  p.  1342  (U.  S.  Comp.  St.  § 
3115a). 

It  may  be  conceded  that  the  rules  and  regulations  of  the  War  In- 
dustries Board  greatly  increased  the  difficulty,  and  probably  the  ex- 
pense, of  securing  pipe;  but  the  difficulty  so  created  stands  in  no 
other  or  different  category  than  if  created  by  any  other  cause  or 
unforeseen  contingency,  such  as  scarcity  of  labor,  strikes,  increased 
taxation,  or  demands  in  excess  of  the  supply.  The  controlling  con- 
sideration is  that  neither  the  acquisition  nor  the  use  of  the  pipe  for  the 
purpose  of  fulfilling  the  obligation  assumed  by  the  defendant  was  for- 
bidden or  rendered  illegal  by  any  act  of  *'the  law."  Official  action  in- 
creased the  difficulty  of  performance,  but  imposed  thereon  no  taint  of 
illegality,  and  I  am  of  the  opinion  that  none  of  the  cases  hold  that  per- 
formance is  excused  by  such  a  situation  as  is  disclosed  in  this  case- 
On  the  contrary,  it  has  been  held  that  increased  difficulty  and  expense 
of  performance,  occasioned  by  a  law  enacted  after  the  execution  of  a 
contract,  never  excuses  performance.  Baker  v.  Johnson,  42  N.  Y.  126, 
131. 

Whether  or  not  an  application  for  a  priority  order,  if  made,  would 
have  been  granted  or  refused,  or  whether  or  not  the  rules  and  regu- 
lations at  any  particular  time  did  or  did  not  specifically  provide  for  a 
priority  order  in  such  a  case  as  this,  are  considerations  beside  the 
question.  The  important  fact  is  that  the  power  to  grant  such  an  order 
was  at  all  times  in  the  Priorities  Board  or  the  War  Industries  Board. 
Such  action  was  not  prohibited  nor  rendered  illegal.  If,  in  the  exer- 
176N.T.S.— 40 
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cise  ol  a  wise  precaution,  the  defendant  had  previously  acquired  a  sur- 
plus supply  of  pipe,  the  use  thereof  was  never  prohibited  nor  rendered 
illegal.  Neither  was  the  acquisition  of  pipe  from  private  sources 
ever  prohibited  nor  declared  illegal.  The  performance  of  the  require- 
ments of  the  franchise  was  therefore  never  rendered  impossible  by 
any  act  of  "the  law,"  within  the  meaning  of  the  exception  to  the  gen- 
eral rule. 

The  most  that  can  be  said  is  that  the  defendant  was  confronted  by 
unforeseen  contingencies  against  which  it  might  have  provided  in  the 
contract.  Not  having  done  so,  it  is  liable  because  performance,  while 
possibly  rendered  more  difficult  and  expensive  by  the  unforeseen 
contingency,  has  not  been  rendered  physically  impossible,  nor  forbid- 
den or  characterized  as  illegal  by  any  act  of  "the  law."  Mawhmney 
V.  Millbrook  Woolen  Mills,  105  Misc.  Rep.  99,  172  N.  Y.  Supp.  461. 

In  my  opinion  the  remaining  separate  defenses  have  not  been  sus- 
tained by  the  defendant,  and  I  therefore  find  that  the  plaintiff,  upon  the 
whole  case,  is  entitled  to  judgment  against  the  defendant  for  the  full 
amount  claimed,  with  interest  and  costs. 

Judgment  accordingly. 


(187  App.  Div.  645) 

PEARSON  y.  PEARSON. 

(Supreme  Court,  Appellate  Division,  First  Department     May  1©,  1919.) 

1.  Divorce  ^=s>326 — Foreion  Decree — Matters  Concluded. 

Where  wife,  residing  in  New  Tork,  Instead  of  declining  to  appear  or 
answer  in  divorce  suit  brought  by  husband  in  Nevada,  appeared  and 
by  answer  raised  every  issue  which  could  be  brought  to  meet  the  complaint, 
held,  she  was  bound  by  the  decree  in  Nevada  action  granting  divorce  to 
husband  and  adjudging  that  she  had  been  guilty  of  cruelty  Justifying  the 
husband  in  leaving  her  and  could  not  recover  in  an  action  for  reimburse- 
ment for  expenses  for  necessaries  after  husband's  abandonment 

2.  HX79BAND  AND  WlFB  ^S»4 — ^HUSBAND'S  LIABIUTT  FOB  NBCJESSABIES — ^JUSTI- 

FIABLE  SEPABATION. 

The  husband  was  under  no  further  obligation  to  support  his  wife,  pro- 
vided the  separation  was  justified  because  of  her  conduct. 

3.  Husband  and  Wife  ^=>4 — Necersaries — Liability  of  Husband. 

Husband's  separation  from  wife  having  been  found  justifiable,  the  hns- 
band*s  liability  to  support  his  wife  ceased  on  date  of  separation,  and  sacJi 
liability  was  not  extended  until  entry  pf  divorce  decree  in  husband's  favor. 

4.  Husband  and  Wife  ^=s»19(1) — Wife's  Exfbnditubes  fob  NscEsaABijBS— 

Beimbubsement. 

Wife's  action  for  reimbursement  for  expenses  for  necessaries  after 
husband's  abandonment  can  only  be  supported  by  proof,  not  only  that 
payments  were  made  by  the  wife  out  of  her  separate  estate,  hat  that 
they  were  actually  made  for  what  the  law  deems  necessaries. 

Smith,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Minnie  Hatch  Pearson  against  Henry  Pearson.     Judg- 
ment for  plaintiff,  and  defendant  appeals.    Reversed. 

See,  also,  104  Misc.  Rep.  675,  173  N.  Y.  Siipp.  563. 
.  Argued  before  CLARKE,  P.  J.,  and  LAJJGHUN,  DOWNING, 
SMITH,  and  MERRELL,  JJ. 

®=9For  oUier  cases  see  some  topic  &  KBY-NUMBER  in  all  Key-Numbered  DlffesU  it  Indexes 
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Howard  R.  Baync,  of  New  York  City,  for  appellant. 

O'Gorman,  Battle  '&  Vandiver,  of  New  York  City  (George  Gordon 
Battle,  of  New  York  City,  of  counsel,  and  Lanman  Crosby,  of  New 
York  City,  on  the  brief),  for  respondent. 

DOWI,ING,  J.  This  action  was  brought  to  recover  the  sum  of 
$3,000,  moneys  claimed  to  have  been  necessarily  expended  by  plaintiff 
for  her  board,  maintenance,  and  other  necessaries,  because  the  de- 
fendant, her  husband,  on  or  about  April  1,  1915,  without  cause,  aban- 
doned her,  without  providing  any  means  for  her  support,  and  has  at 
no  time  since  contributed  anything  to  her  support,  save  that  between 
April  1,  1915,  and  October  1,  1915,  he  paid  in  part  for  her  rent  and 
food. 

The  pjaintiil  and  defendant  were  married  in  the  state  of  Alabama 
on  October  3,  1907,  and  there  is  no  issue  of  the  marriage.  Defend- 
ant IS  a  physician.  About  April  1,  1915,  he  and  his  wife  were  living 
in  an  apartment  hotel  in  New  Yoric  City,  when  he  claims  that  he  was 
forced  to  leave  his  wife  on  account  of  her  behavior  being  such  that 
they  could  no  longer  live  in  peace  together  and  he  would  cease  to 
live  with  her,  while  she  claims  that  he  told  her  that  he  loved  her  no 
longer  and  had  not  loved  her  for  four  years  and  he  would  live  with 
her  no  longer.  From  April  1  uptil  October  15,  1915,  defendant  paid 
the  rent  of  the  apartment  theretofore  occupied  by  them  and  also  cer- 
tain bills  for  merchandise.  He  also  paid  for  plaintiff's  meals  at  the 
hotel  durfng  said  period.  From  April  1,  1915,  until  May  1,  1916, 
plaintiff  claims  to  have  expended  the  sum  of  $3,535.35  for  her  sup-^ 
port  and  maintenance. 

The  present  action  to  recover  $3,000  of  the  amount  so  expended 
was  begun  in  the  Supreme  Court,  New  York  County,  April  20,  1916. 
Defendant  duly  appeared  and  answered.  While  this  action  was  still 
pending,  and  in  December,  1916,  the  husband,  claiming  to  have  been 
for  more  than  six  months  a  bona  fide  resident  of  the  county  of 
Washoe,  state  of  Nevada,  and  still  to  be  a  resident  thereof,  in  the 
city  of  Reno,  began  an  action  in  the  Second  judicial  district  court  of 
the  state  of  Nevada,  for  the  county  of  Washoe,  for  an  absolute  divorce 
on  the  ground  of  extreme  cruelty,  specifying  numerous  instances 
claimed  to  constitute  cruelty.  He  claimed  that  his  wife's  acts  as 
specified,  and  her  general  ill  treatment  of  him — 

"made  life  unbearable  and  intolerable  for  him,  catised  him  great  mental  pain 
and  suffering,  Interfered  with  the  practice  of  his  profession,  caused  him  to  be- 
come exceedingly  nervous,  seriously  affected  his  health,  and  threatened,  if 
continued,  to  permanently  impair  his  health;  that  by  reason  of  said  acts  and 
said  general  ill  treatment  plaintiff  was  obliged  to  leave  the  defendant  and 
did  leave  the  defendant  in  the  month  of  July,  1915." 

He  further  alleged : 

'That  the  acts  of  the  defendant  above  specified  were  without  any  fault  on 
the  part  at  the  plaintiff,  and  that  the  cliarges  made  by  the  defendant  against 
the  plaintiff  above  specified  were  untrue,  unjust,  and  without  any  cause 
whatsoever ;  that  the  plaintiff  was  at  all  times  faithful  to  the  defendant,  and 
endeavcMred  to  the  beat  of  his  aMlity,  until  forced  to  leave  her  because  of  her 
iU  treatment  of  him,  to  fully  perform  his  obligations  as  her  husband." 
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Jit  asked  judgment  that  the  matrimonial  relation  existing  between 
the  plaintiff  and  defendant  be  forever  dissolved,  and  that  each  of  said 
parties  be  restored  to  the  status  of  a  single  person,  upon  the  ground 
that  the  wife  was  not  within  the  state  of  Nevada,  but  was  a  resident 
of  the  town  of  Gallion,  state  of  Alabama.  An  order  for  the  publication 
of  the  summons  was  made,  and  the  same  was  personally  served  on 
the  wife  at  the  Park  Avenue  Hotel  in  the  city  of  New  York.  There- 
after the  wife  duly  appeared  by  attorney  and  interposed  an  answer 
and  cross-complaint  in  the  Nevada  action.  She  specifically  denied 
every  charge  made  against  her  in  the  complaint  Then  by  way  of  an 
affirmative  answer,  affirmative  recriminatory  defense,  and  also  as  and 
by  way  of  cross-complaint  she  alleged,  in  a  first  defense : 

'Tbat  for  a  period  of  more  tban  one  year  before  the  fittng  of  this  cross-com- 
plaint plaintiff  has  failed  and  neglected  to  provide  defendant  with  any  of  the 
common  necessaries  of  life  whatsoever,  when  such  neglect  on  his  part  was  not 
due  to  poverty  which  he  could  not  have  avoided  by  ordinary  industry,  but,  on 
the  contrary,  plaintiff  was  at  all  times  possessed  of  ample  and  sufficient 
means  with  which  to  have  provided  defendant  with  all  the  necessaries  of  life 
and  with  which  to  have  fally  and  properly  supported  her  acoording  to  her 
station  in  life." 

Further,  in  a  second  defense : 

**That  in  the  month  of  April,  1915,  and  more  than  one  year  before  the  filing 
of  this  croes-complnlnt,  or  of  the  original  complaint  in  this  action,  plaintiff 
without  cause  willfully  deserted  and  abandoned  defendant,  removed  himself 
from  her  domicile,  ceased  to  live  or  cohabit  with  her,  and  ever  since  said  date 
has  continued  to  so  desert  and  abandon  defendant,  to  live  separate  and  apart 
from  hor,  and  refused  to  live  or  cohabit  with  her,  all  of  which  is  without 
cause  and  against  the  wishes  and  without  the  consent  of  the  defendant." 

In  a  third  defense  she  alleged: 

"Mat  since  said  marriage  plaintiff  has  been  guilty  of  extreme  cruelty  to- 
wards defendant,  and  has  treated  defendant  with  a  long  line  of  persistent 
and  continual  course  of  unkind  acts  and  oniel  treatment,  which  have  destroyed 
her  happlnesH,  seriously  affected  her  health,  and  caused  her  great  and  griev- 
ous mental  pain  and  anguish." 

In  a  fourth  defense  she  alleged  that  her  husband  was  a  resident  of 
the  state  of  New  York,  and  his  presence  in  the  state  of  Nevada  was 
solely  for  the  purpose  of  obtaining  his  divorce,  and  then  he  proposed 
returning  to  his  domicile  in  the  state  of  New  York.  For  relief  she 
prayed : 

'*l.  That  plaintiff  take  nothing  by  reason  of  his  complaint 

"2.  That  said  action  be  dismissed  for  want  of  Jurisdiction  of  the  court 
over  the  subject-matter  of  the  action  and  over  the  domicile  of  the  parties. 

**3.  In  the  event  that  the  contention  of  defendant  that  the  court  has  no  Ju- 
risdiction over  the  subject-matter  of  the  action  should  be  overruled,  then  the 
defendant  prnys  that  she  be  given  Judgment  against  the  plaintiff  for  an  ab- 
solute divorce ;  that  such  division  of  the  property  of  plaintiff  as  aforesaid  n» 
shall  be  just  and  equitable  shall  be  made,  either  by  way  of  a  division  of 
property  or  of  due  and  proper  alimony. 

"4.  That  when  she  shaU  have  informed  her  counsel  of  the  details  of  her 
fourth  affirmative  defense,  that  she  will  be  permitted  to  set  the  same  up 
by  amendment,  or  by  bill  of  particulars  furnished  to  plaintilfi." 
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The  husband  filed  a  reply  and  answer  to  the  wife's  affirmative  an- 
swer and  cross-complaint,  wherein  he  repeated  his  charge  that  it  was 
because  of  his  wife^s  acts  of  cruelty  that  he  was  obliged  to  leave  her, 
set  up  liis  own  and  his  wife's  financial  condition,  and  in  paragraph 
II  averred : 

''Plaintiff,  replying  to  and  answering  defendant's  second  alleged  affirma- 
tive answer  and  recriminatory  defease  and  cro8&K^>mplaint,  admits  his  mar- 
riage to  the  plaintiff,  as  alleged,  and  that  there  is  no  issue  of  said  marriage. 

"Answering  paragraph  II  thereof,  admits  that  he  left  plaintiff  in  the 
month  of  July,  1915,  and  has  not  since  cohabited  with  her,  but  denies  that  his 
80  doing  was  or  is  without  cause,  or  against  the  wishes  or  without  the  con- 
sent of  the  defendant,  and  plaintiff  avers  that  defendant's  acts  of  ill  treatment 
and  cruelty,  continuing  through  a  long  period,  practiced  against  him  as  al- 
leged, in  his  complaint  on  file  herein,  to  which  reference  is  hereby  expressly 
made,  rendered  his  life  with  the  defendant  intolerable  and  impossible,  and 
obliged  him  to  live  separate  and  apart  from  her." 

The  action  in  Nevada  duly  proceeded  to  trial,  the  wife  being  present 
in  person  and  represented  by  counsel,  and  also  testifying  thereupon. 
The  wife  withdrew  her  prayer  for  an  absolute  divorce.  Among  the 
findings  made  by  the  court  were  the  following: 

"II.  That  the  plaintiff  now  is  and  (or  more  than  six  months  before  the  com- 
mencement of  this  action  was  a  bona  fide  resident  of  the  county  of  Washoe, 
state  of  Nevada,  and  during  all  of  said  period  has  actually  been  a  resident  in 
the  city  of  Reno,  therein. 

'*III.  That  the  said  defendant,  before  the  commencement  of  said  action,  and 
since  the  marriage  of  said  plaintiff  and  defendant,  has  treated  the  said  plain- 
tiff with  extreme  crueKy,  in  the  manner  and  form  set  forth  in  said  plaintiff's 
complaint,  and  that  the  facts  alleged  in  said  plaintiff's  complaint  in  refer- 
ence thereto  are  true.    ♦    ♦    ♦ 

"V.  That  the  charge  In  the  affirmative  answer  and  cross-complaint  of  the 
defendant,  that  the  plaintiff  for  a  period  of  more  than  one  "year  had  failed  to 
provide  the  defendant  with  the  common  necessaries  of  life,  is  not  sustained  by 
the  proof,  and  the  court  therefore  finds  that  the  facts  alleged  in  said  answer 
and  cross-complaint  in  reference  thereto  are  not  true. 

"VI.  That  the  charge  made  In  the  second  defense  In  said  answer,  that  the 
plaintiff  in  April,  1915,  and  for  more  than  one  year  before  the  filing  of  the 
cross-complaint,  without  cause,  willfully  deserted  and  abandoned  the  de- 
fendant«  is  not  supported  by  the  proof,  and  the  court  therefore  finds  that 
the  facts  alleged  in  reference  thereto  are  not  true. 

"VII.  That  the  allegations  set  forth  In  the  third  defense  in  said  answer, 
to  the  effect  that  the  plaintiff  has  been  guilty  of  extreme  cruelty  toward  the 
defendant,  is  not  sustained  by  the  proof,  and  the  court  therefore  finds  that 
the  allegations  thereto  are  not  true. 

"VIII.  That  the  facts  set  forth  in  the  second  paragraph  of  the  fourth  de- 
fense of  said  defendnnt's  an.<!wer  to  plaintiff's  complaint,  to  the  effect  that  the 
court  has  not  Jurisdiction  of  the  parties  to  this  action,  because  the  plaintiff 
was  not  a  bona  fide  resident  of  the  state  of  Nevada,  are  not  sustained  by 
the  proof,  and  the  court  therefore  finds  that  the  allegations  of  said  complaint 
in  reference  thereto  are  not  true." 

The  court  further  found,  as  a  conclusion  of  law,  that  the  husband 
was  entitled  to  a  decree  of  divorce  from  his  wife  upon  the  ground 
of  extreme  cruelty  "and  that  the  defendant  take  nothing  herein." 
A  decree  was  entered  accordingly,  July  11,  1917,  whereby  it  was — 

"ordered,  adjudged,  and  decreed  that  the  bonds  of  matrimony  heretofore  exist- 
ing l)etween  the  said  Henry  Pearson  and  the  said  defendant,  Minnie  H. 
Pearson,  be  and  the  same  are  hereby  dissolved,  vacated,  and  annulled,  and 
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each  of  said  parties  are  restored  to  the  statos  of  an  utmiarrted  person,  and 
that  the  said  defendant  take  nothing  by  her  answer  and  cross-complaint  here- 
in, and  that  neither  the  plaintiff  nor  defendant  have  or  recover  from  the 
other  any  property  or  money,  either  as  alimony  or  a  division  of  the  property 
of  the  parties  hereto." 

All  these  proceedings  had  in  the  Nevada  action  were  set  up  by  sup- 
plemental answer  in  tfie  present  suit  and  form  a  part  of  the  decision 
herein.  The  finding  of  fact  made  by  the  learned  justice  at  Special 
Term  as  to  the  alleged  desertion  is : 

"4.  That  on  or  about  the  20th  day  of  March,  1915,  the  defendant  left  the 
plaintiff  and  refused  thereafter  to  live  with  her.'* 

There  is  no  finding  that  the  act  of  defendant  in  leaving  plaintiff  and 
refusing  to  further  live  with  her  was  not  justified  and  was  not  due 
to  plaintiflF's  own  acts.  There  was  no  finding  made  to  contradict,  an- 
*  tagonize,  or  vary  the  finding  of  the  Nevada  court  that  the  defendant 
had  not  willfully  deserted  his  wife,  but  that  she  had  been  guilty  of 
cruelty  towards  him  which  had  justified  and  caused  his  leaving  her. 

Furthermore,  as  was  found  by  the  court  in  this  action,  the  Nevada 
court  found  that  there  was  neither  nonsupport  nor  desertion. 
'  The  court  has  awarded  the  sum  of  $3,000  as  "about  right,"  "based 
upon  the  proportion  of  income  commonly  allowed  for  alimony." 

[1]  It  thus  appears  that  the  recovery  herein  is  based  solely  upon 
the  existence  of  the  marital  relationship,  accompanied  by  a  failure  to 
furnish  funds  for  the  wife's  support,  quite  regardless  of  whether 
the  husband  was  forced  to  leave  his  wife  by  such  conduct  on  her  part 
as  rendered  his  further  living  with  her  impossible.  I  do  not  see  how 
it  is  possible  to  affirm  this  judgment,  giving  any  force  whatever  to 
the  decree  of  the  Nevada  court,  which  had  jurisdiction  of  both  hus- 
band and  wife,  and  whose  judgment  is  binding  upon  both.  Upon 
this  trial  the  wife  was  content  to  stand  upon  the  husband's  legal  duty 
to  support  *her  and  upon  sucJb  proof  as  she  sought  to  make  of  the  ex- 
penditure by  her  of  moneys  from  her  separate  estate  for  alleged  nec- 
essaries. She  did  not  attempt  to  controvert  the  findings  of  the 
Nevada  court  upon  the  questions  of  her  cruel  treatment  of  her  hus- 
band and  of  the  justification  of  his  abandonment  of  her.  The  hus- 
band stood  upon  the  findings  made  by  the  Nevada  court. 

[2]  Concededly  the  husband  was  under  no  further  obligation  to 
support  his  wife,  provided  the  separation  was  justified  because  of 
her  conduct.  L.  R.  A.  191 7A,  963.  Both  the  issue  of  nonsupport  and 
of  separation  for  just  cause  were  litigated  in  the  Nevada  action.  The 
wife  was  under  no  obligation  to  submit  herself  to  the  jurisdiction  of 
the  Nevada  courts.  Whether  she  was  a  'resident  of  Alabama  or  of 
New  York,  she  could  have  declined  to  appear  or  answer  in  the  action 
here,  and  relied  upon  the  assertion  and  protection  of  her  marital  and 
property  rights  in  the  state  of  her  domicile.  Being  advised  by  coun- 
sel, she  must  have  known  the  exact  nature  of  those  rights,  and  that 
she  agreed  that  they  should  be  determined  by  the  courts  of  Nevada 
when  she  voluntarily  entered  their  jurisdiction.  Her  answer  raised 
every  issue  that  could  be  brought  to  meet  the  complaint     She  even 
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sought  the  aid  of  that  state  to  grant  her  a  divorce  in  that  very  action, 
I  do  not  see  how  she  can  possibly  be  heard  successfully  to  claim  now 
that  the  courts  of  this  state  should  disregard  the  findings  and  judgment 
of  a  court  which,  with  jurisdiction  of  the  parties  and  the  subject- 
matter,  has  decided  adversely  to  her  the  very  matters  she  now  seeks  to 
litigate  here. 

[3]  Her  husband's  separation  from  her  as  of  the  date  of  April, 
1915,  having  been  found  not  to  have  been  willful  and  without  cause, 
but,  on  the  contrary,  to  have  been  justified,  the  husband's  liability  to 
support  his  wife  ceased  on  that  date,  and  such  liability  was  not  ex- 
tended until  the  entry  of  the  decree  in  the  Nevada  action.  It  was 
not  the  outcome  of  the  Nevada  suit,  but  the  justification  of  defend- 
ant's leaving  his  wife,  which  relieved  him  of  the  duty  of  supporting 
her;  and  when. the  Nevada  court  found  that  he  was  justified  in  leav- 
ing her,  it  judicially  decided  the  controversy  raised  by  the  wife's  de- 
nial of  tier  responsibility  for  the  separation ;  hut  the  husband's  lia- 
bility still  had  ceased  when  he  justifiably  left  the  marital  home.  I  con- 
clude, therefore,  that  plaintiff  is  bound  by  the  decree. of  the  Nevada 
court  and  cannot  recover  in  this  action. 

[4]  In  any  event,  this  judgment  could  not  be  sustained,  for  the 
proof  is  insufficient  to  furnish  a  basis  for  the  amount  allowed  herein. 
The  learned  court  allowed  a  gross  sum  as  representing  what  he  thought 
fair,  in  view  of  all  the  circumstances.  But  an  action  such  as  this  can 
only  be  supported  by  proof,  not  only  that  payments  were  made  by 
the  wife  out  of  her  separate  estate,  but  that  they  actually  were  made 
for  what  the  law  deems  "necessaries,"  and  that  proof  is  lacking  in 
the  present  case. 

The  judgment  appealed  from  should  be  reversed,  with  costs,  and 
judgment  entered  in  favor  of  the  defendant,  with  costs.  The  aporo- 
priate  findings  and  conclusions  should  be  made,  and  the  necessary  re- 
versals of  findings  and  conclusions  should  also  be  had,  to  meet  the 
views  hereinbefore  expressed.    Settle  order  on  notice. 

CLARKE,  P.  J.,  and  LAUGiHUN  and  MERRELL,  JJ.,  concur. 

SMITH,  J.,  dissents,  on  the  opinion  of  Hotchkiss,  J.,  at  Trial  Term 
(173  N.  Y.  Supp.  563). 


GOULD  V.  FLEITMANN  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    May  2,  1919.) 

1.  EXECUTOBS  AND   ADMINISTRATORS    ®=>423 — FRf\.UDULENT   CONVEYANCES — ^AC- 

TION BY  Creditors  to  Set  Aside  Frauditlknt  Transfer. 

It  Is  Dot  essential,  in  an  action  brought  under  Personal  Property  Law, 
§  19,  to  set  aside  fraudulent  transfers  of  life  insurance  policies  pay- 
able to  decedent's  estate,  tliat  the  plain tiflP,  who  stands  In  the  place  of 
administrator,  should  be  a  Judgment  creditor. 

2.  Executors    and    Administrators    ^=o481(1) — Rembdies     of    CREDrroBs 

Against  Fraudulent  Transfer — Conditions  Precedent — Execution, 
In  an  action  by  a  judgment  creditor,  od  b^alf  of  himself  and  other 

^=:»For  other  cases  see  eamd  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlgesti  A  lAdezes 
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creditors,  to  s^  aside  fraudulent  transfers  of  life  insnranee  policies 
payable  to  decedent's  estate,  the  issuance  and  return  of  execution  Is  not 
essential,  If  It  Is  Impossible  to  issue  execution. 

3.  Executors  and  Admin istratobs  «=>450— Evidence — FfiAt7DULBNT  Trans- 

fer. 

In  action  to  set  aside  the  assignments  of  Ufe  insurance  polides  payable 
to  the  estate,  made  by  an  Insolvent  deceased  debtor  without'  considera- 
tion to  his  sister  in  his  lifetime,  evidence  held  to  show  that  the  assign- 
ments were  voluntary,  and  for  the  purpose  of  placing  the  policies  beyond 
the  reach  of  creditors. 

4.  Fraudulent  Conveyances  ^=»50 — ^Value  of  Property  Conveyed.  ■ 

That  life  Insurance  policies,  transferred  by  an  insolvent  decedent  debtor 
in  his  lifetime  to  his  sister  without  any  consideration,  had  no  oa^h  value 
at  the  time,  and  that  therefore  the  creditors  were  not  deprived  of  any- 
thing, does  not  relieve  them  from  the  taint  of  fraud,  where  such  policies 
were  payable  to  the  estate,  in  which  the  creditors  would  be  interested. 

6.  Frauduusnt    Conveyances    C=>50 — ^Assignment    of    Policies — ^Polictes 
Without  Cash  Value. 

The  transfer  by  insured,  without  consideration  and  while  heavily  in 
debt  and  In  an  insolvent  condition,  to  his  sister  of  life  Insurance  policies, 
payable  to  his  estate,  being  a  transfer  of  valuable  contracts,  must  be 
governed  by  the  same  rules  as  the  transfers  of  other  property,  regardless 
of  whether  the  policies  had  a  cash  value  when  assigned. 

6.  I^raudulent  Conveyances  ^=:»169 — Knowledge  and  Intent  of  Grantee 

— NECEssnx 

The  rule  that,  to  set  aside  a  conveyance  as  fraudulent,  the  fraud  must 
be  brought  home  to  the  assignee  as  well  as  to  the  assignor,  does  not 
apply  to  voluntary  conveyances  supported  by  no  consideration,  but  only 
to  tran.saction3  supported  by  a  valuable  consideration. 

7.  Dismissal  and  Nonsuit  €=>54 — Grounds — Error  in  Form  of  Action. 

An  objection  to  a  complaint  in  an  action  to  set  aside  an  asslgnpient 
of  insurance  policies  for  fraud,  that  the  cause  of  action  is  not  an  equitable 
one,  if  good,  affects  only  the  mode  of  trial,  and  does  not  reqaire  or  justify 
dismissal  of  the  complaint 

8.  Action  ^=5>25(2)— Legal  or  Equitablb. 

In  a  suit  by  a  creditor,  suing  for  himself  and  others,  to  set  aside  as- 
signments by  deceased  debtor  of  life  insurance  policies  as  being  in  fraud 
of  creditors,  and  to  compel  the  assignee  to  pay  the  money  received  by  her 
to  the  administrator,  the  cause  of  action  stated  Is  equitable,  and  not  legal. 

Smith  and  Merrell,  J  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Suit  by  Edwin  Gould,  on  behalf  of  himself  and  all  other  creditors 
of  F.  Augustus  Heinze,  deceased,  against  Lida  M.  Fleitmann,  indi- 
vidually and  as  administratrix,  etc.,  with  Walter  M.  FuUerton,  as 
administrator,  etc.,  impleaded.  From  a  judgment  entered  upon  the 
report  of  a  referee,  directing  the  defendant  Lida  M.  Fleitmann  to  ac- 
count for  and  pay  over  to  the  administrator  the  proceeds  of  certain 
life  insurance  policies  of  deceased,  the  defendant  Lida  M.  Fleitmann 
appeals.    Affirmed. 

The  following  is  the  opinion  of  Referee  Charles  F.  Brown: 

With  the  exception  of  the  Northwestern  Company,  the  policies  were  all  by 

their  terms  payable  to  the  Insured,  or  to  his  executors,  administrators,  or 

assigns.    The  policy  In  the  Northwestern  Company  was  made  payable  to  such 

beneficiary  or  beneficiaries  as  the  Insured  should  thereafter  nominate  under 
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tbe  contract  Thd  aasignments  of  these  poUdes  were  made  on  Blarob  29, 1912, 
and  thereafter  and  up  to  the  time  of  his  deaths  which  occurred  on  November 
4,  1914,  all  the  premiums  upon  said  policies  were  paid  by  Heinze  as  they  fell 
due. 

Mrs.  Fleitmann  was  duly  appointed  administratrix  of  Heinze's  estate,  and 
collected  from  said  insurance  companies  upon  said  policies  the  sum  of  $218,- 
6&i.44.  In  an  accounting  in  the  Surrogate's  Court  of  Saratoga  Ck)unty  she 
refused  to  include  su<ii  sum  among  the  assets  of  Heinze^s  estate,  upon  the 
ground  that  the  policies  were  her  property  and  the  proceeds  therefrom  belong- 
ed to  her. 

Thereafter  this  action  was  commenced.  It  is  brought  under  and  pursuant  to 
section  19  of  the  Personal  Property  Law  (Oonsol.  Laws,  c.  41)  by  the  plaintiff, 
who  was  a  judgment  creditor  of  Heinze  at  the  time  of  his  death,  haying  re- 
covered in  the  Supreme  Court  of  this  state  on  October  15,  1914,  a  Judgment 
for  |1h264,58S.91  upon  a  promissory  note  bearing  date  July  S,  1907,  and  pay- 
able, with  interest,  on  January  8,  1908.  This  judgm^it  was  affirmed  upon 
appeal  to  the  Appellate  Division  and  remains  wholly  unpaid. 

[1 }  It  is  not  essential,  in  an  action  under  the  provision  of  the  statute  dted, 
that  the  plaintiff  should  be  a  Judgmoit  creditor.  He  stands  in  the  place  oi 
administrator.    Harvey  v.  McDonnell,  113  N.  Y.  526,  21  N.  E.  695. 

[2]  Even  in  the  ordinary  judgment  creditor's  action,  the  issuance  and  return 
of  execution  is  not  essential,  if  it  be  impossible  to  issue  execution,  as  in  the 
case  at  bar.    National  Bank  v.  Wetmore,  124  N.  X.  241,  26  N.  E.  548. 

Subsequent  to  the  commencement  of  this  action  Mrs.  Fleitmann  was  by 
the  surrogate  of  Saratoga  county,  who  had  jurisdiction  over  the  estate  of  the 
deceased,  removed  as  administratrix,  and  the  defendant  Walter  A.  FuUerton 
was  appointed  administrator  in  her  place,  and  thereafter  he  was  made  a  de- 
fendant in  this  action. 

Mr.  Follerton  appears  in  the  action  as  such  administrator  and.  also  as  the 
general  guardian  of  Frederick  A.  Heinze,  an  infant  and  only  child  of  said  F. 
Augustus  Heinze.  As  administrator  he  seeks  to  have  the  assignments  set 
aside  as  fraudulent  and  joined  in  the  demand  for  judgment  made  in  the  com- 
plaint. As  general  guardian  he  has  denied  the  allegations  of  fraud  con- 
tained in  the  complaint,  and  on  the  trial  attempted  to  prove  that  the  assign- 
ments were  made  to  Mrs.  Fleitmann  in  trust  for  said  infant.  There  is  abso- 
lutely no  testimony  to  sustain  the  latter  claim,  and  no  further  reference  will 
be  made  to  it. 

Brior  to  the  assignrnents  of  said  several  policies  of  insurance  Heinze  had 
borrowed  from  the  said  several  companies  issuing  such  policies,  except  the 
Northwestern  Mutual  life  Insurance  Company,  the  full  cash  or  surrender 
value  of  each  policy,  and  at  the  time  of  the  alignments  to  Mrs»  Fleitmann  the 
said  policies  were  held  by  the  companies  making  such  loans  as  security  there- 
for. The  policy  issued  by  the  Northwestern  Mutual  Life  Insurance  Company 
had  no  cash  or  surrender  value. 

Subsequent  to  the  assignments  to  Mrs.  Fleitmann  Heinze  borrowed  from 
said  companies  further  sums  equal  to  the  additional  cash  value  which  accrued 
upon  such  policies  by  the  payment  of  premiums  thereon,  and  in  respect  to  such 
loans  Mrs.  Fleitmann  joined  with  her  brother  in  the  notes  or  obligations  given 
to  the  companies  making  such  loans  and  in  the  assignments  thereof  or  the 
security  therefor.  The  history  of  these  several  loans  Is  set  forth  in  defendants' 
Exhibits  .35.  41,  and  42. 

It  is  sufficient  to  say  that,  at  the  time  the  assignments  were  made,  the 
policies  assigned  had  no  ca?  h  or  surrender  value,  and  that  such  value  as  was 
the  result  of  the  payment  of  premiums  after  March,  1912,  was  obtained  by 
Heinze  from  the  companies  through  loans  made  to  him  and  secured  by  the  as- 
signments of  the  policies,  in  which  assignments  Mrs.  Fleitmann  joined. 

The  defendant  Mrs.  Fleitmann  has  testified  to  a  series  of  transactions 
between  herself  and  her  brother,  beginning  in  1896  and  continuing  until  his 
cleath,  whereby  she  gave  to  him  money  to  invest  for  her  in  speculative  enter- 
prises, and  which,  considering  the  amount  of  the  original  contribution,  re- 
sulted in  lai^e  profits  to  her,  a  part  of  which  vob  paid  to  her  in  cash,  a  part 
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was  left  with  ber  brother  for  reinyestmeiit,  and  a  pftrt  was  a  loan  to  blm,  for 
wliich  be  was  indebted  to  her  at  the  time  of  the  aflsigoments  and  also  at  his 
death. 

[3]  It  is  sought  by  Mrs.  Fleitmann  to  sustain  the  assignments,  on  the  gronnd 
that  they  are  to  be  treated  either  as  a  payment  or  as  security  for  the  sums 
owing  to  her  by  her  brother,  and  upon  the  further  ground  that  as  his  creditor 
she  had  an  insurable  interest  in  his  life.  The  assignments  cannot,  in  my 
opinion,  be  sustained  upon  either  ground.  There  is  no  connection  between  the 
dealings  to  which  Mrs.  Fleitmann  testified  and  the  assignments  of  these 
policies.  The  assignments  of  the  policies  were  an  independent  act  by  H^nxe, 
and  the  validity  thereof  must  be  determined  without  any  reference  to  the 
dealings  he  had  with  his  sister  in  respect  to  the  investment  of  her  money. 

The  assignments  were  not  made  either  to  pay  or  to  secure  any  debt  which 
Heinze  owed  to  the  plaintiff,  and  no  such  purpose  was  mentioned  by  either  of 
the  parties  at  any  time  in  connection  with  the  assignments.  Mrs.  Fleitmann 
testified  that  all  tbat  was  said  by  her  brother  to  her  about  the  assignments  was 
that  "he  told  me  I  was  to  be  the  beneficiary.  *  *  *  i  was  the  beneficiary  of 
his  life  insurance  policies."  He  did  not  tell  her  the  amount  of  the  policies  or 
what  company  had  issued  them,  and  she  (Ud  not  see  them  until  after  his 
death. 

After  the  assignments  were  made,  when  her  brother  desired  to  borrow  money 
upon  the  policies,  the  papers  necessary  to  be  signed  by  Mra  FlMtmann  were 
brought  to  her,  and  she  signed  them  as  requested  without  question.  It  is  evi- 
dent from  this  statement  of  the  transaction  that  the  assignments  were  not 
made  in  payment  of  any  debt  due  to  the  defendant  Mrs.  Fleitmann.  What- 
ever Heinze*s  indebtedness  was  to  Mrs.  Fleitmann,  it  was  the  same  after  the 
assignments  as  before.  She  gave  up  nothing  and  surrendered  no  part  of  the 
debt  due  her. 

E\irthermore,  the  indebtedness  existing  at  the  time  the  assignments  were 
made  appears  to  have  been  paid  in  full  during  the  years  1912  and  1913  out 
of  royalties  payable  by  the  American  Smelting  &  Befining  Company  to  the 
Miners'  Smelting  Company,  as  set  forth  In  the  defendant  Fleltmann's  Ex- 
hibits 18,  19,  20,  and  21. 

There  is  no  ground  for  any  claim  that  the  assignments  were  made  to  secure 
any  indebtedness  to  Mrs.  Fleitmann.  As  already  stated,  there  was  no  men- 
tion of  such  a  purpose  between  the  parties  when  the  assignments  were  made, 
or  at  any  other  time. 

The  testimony  in  my  opinion  admits  of  but  one  ccnwdttsion,  and  that  IS  the 
assignment  of  the  policies  by  Heinze  was  a  voluntary  act  on  his  part  for  the 
purpose  of  vesting  in  his  sister  the  right  to  receive  the  proceeds  at  the  maturity 
of  the  policies,  or  at  his  death  if  he  should  die  before  they  matured.  That  he 
was  contemplating  such  a  transfer  for  the  purpose  of  putting  the  policies 
beyond  the  reach  of  his  creditors  is  plain  from  the  testimony  of.  Mr.  Levy. 
He  doubtless  anticipated  that,  if  his  sister  was  made  the  ben^ciary,  his  con- 
trol over  the  policies  would  not  be  interfered  with  in  any  respect,  and  that 
this  anticipation  was  realized  is  shown  by  the  loans  obtained  by  him  upon 
the  policies  during  the  years  1918  and  1914  with  his  sister's  consult. 
^  [4]  It  is  contended,  however,  that  as  the  policies  had  no  cash  value  at  the 
time  of  the  assignments  the  transfer  cannot  be  deemed  to  be  fraudulent,  as  no 
property  was  transferred  to  which  the  creditors  would  have  been  entitled. 
The  argument  Is :  That  as  the  policies  had  no  value  when  assigned  the  credi- 
tors of  the  assignor  were  not  deprived  of  any  property  to  whidi  they  were 
entitled,  and  if  the  premiums  were  paid  by  the  insured  after  the  assignments 
the  creditors  are  entitled  to  nothing  more  than  the  amount  of  such  premiums. 

Such  is  the  substance  of  the  argument  contained  In  the  opinion  in  the  case 
of  Shaver  v.  Shaver,  35  App.  Div.  1,  54  N.  Y.  Supp.  464,  cited  by  the  counsel  for 
Mrs.  Fleitmann.  In  that  case,  however,  the  policy  involved,  which  was  made 
payable  to  the  insured's  brother  was  a  substitute  for  a  prior  policy,  also  pay- 
able to  the  brother,  and  which  had  been  Issued  10  years  before  the  later  one 
was  taken  out.  There  was  no  claim  that  the  first  policy  was  fraudulent.  Tbe 
insured  had  not  taken  out  a  policy  payaUe  to  his  estate,  but  had  always 
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Intended  that  hia  brother- should  be  tbe  beneficiary.  TTnder  these  drcamgtaEiie- 
es,  the  Appellate  Division  held  that  nothing  had  been  transferred  to  whi<di 
creditors  were  entitled,  and  there  was  no  proof  of  fraud. 

The  case  at  bar  In  my  opinion  falls  within  the  rale  applied  in  Continental 
National  Bank  v.  Moore,  83  App.  Div,  419,  82  N.  Y.  Supp.  d02,  and  the  cases 
In  Judge  Laugfalin's  opinion.  In  that  case  the  assignments  were  voluntary,  and 
made  by  the  insured  to  his  wife  without  consideration.  It  is  true  that  the 
insured  contemplated  suicide  when  he  made  the  transfer,  but  that  fact  I  regard 
only  as  testimony  bearing  on  the  question  of  fraudulent  intent. 

The  real  question  was:  Did  the  insured  make  the  transfer  for  the  purpose 
of  potting  his  insurance  b^ond  the  reach  of  his  creditors?  To  the  determi- 
nation of  that  question  the  intent  to  commit  suicide  was  an  important  fact,  and 
in  connection  wltli  the  insured's  indebtedness  to  the  bank,  of  which  he  was  the 
teller,  arising  out  of  his  defalcations,  his  general  insolvency,  and  the  criminal 
proceedings  resulting  from  his  defalcations  in  the  bank,  the  court  held  that  the 
transfer  was  made  for  the  purpose  of  cheating  his  creditors.  Judge  Laughlin 
said  (88  App.  Div.  428,  82  N.  Y.  Supp.  805):  *'The  assignment  of  the  policies 
was  apparently  voluntary.  No  consideration  was  recited,  and  the  drcum- 
firtances  under  which  it  was  made  fairly  justify  the  Inference  that  it  was 
made  in  contemi^ation  of  the  suicide  and  for  the  purpose  of  putting  the  insur- 
ance beyond  the  rea(di  of  his  creditors." 

In  Ionia  County  Savings  Bank  v.  McLean,  84  Mich.  625,  48  N.  W.  159,  the 
facts  were  quite  similar  to  the  case  at  bar.  That  action  was  brought  by  a 
creditor  of  Alexander  McLean,  to  set  aside  a  deed  of  real  estate  made  by 
said  deceased  a  few  months  before  his  death  and  an  assignment  of  a  life 
insurance  policy  for  $5,000  made  to  his  son  and  daughter.  There  was  no 
consideration  for  the  assignment,  and  at  the  time  of  his  death  Mclean  was  in- 
solvent. The  policy  had  been  issued  in  1871,  and  was  payable  to  the  insured, 
his  executors,  administrators,  and  assigns.  The  Insured  died  in  1887.  The 
trial  court  set  atdde  the  deed,  but  refused  to  set  aside  the  assignment ;  but  the 
judgment  in  respect  to  the  assignment  was  reversed  upon  appeal,  the  court 
saying:  "In  the  absence  of  a  valuable  consideration  aside  from  love  and  affec- 
tion, it  is  conceded  that  the  transfer  of  this  insurance  policy  is  void  as  to 
creditors  unless  it  is  protected  by  How.  St.  §  4238." 

After  holding  it  was  not  protected  by  that  statute,  it  said  further :  **This 
policy  was  property,  a  chose  in  action,  and  up  to  the  time  of  its  assignment  it 
was  the  property  of  Alexander  McLean  just  as  certainly  and  effectually  as  a 
promissory  note  payable  10  years  from  date,  or  upon  the  happening  of  a  cer- 
tain event,  was  his  property.  Creditors  had  a  right  to  rely  upon  that  as  one 
of  his  assets.  •  •  ♦  A  life  insurance  policy  being  the  property,  it  follows 
that  its  assignment  must  be  governed  by  the  same  rules  as  that  of  other  prop- 
erty. *  ♦  ♦  Alexander  McLean  did  not  insure  his  life  for  the  sole  benefit  of 
his  wife  and  daughter.  He  insured  it  for  the  benefit  of  his  estate,  in  which 
his  creditors  were  to  be  interested."  ♦  ♦  ♦  The  law  recognized  no  dis- 
tinction in  the  transfer  of  a  debtor's  property.  Whatever  is  his,  subject  to  his 
control,  is  his  property  for  all  intents  and  purposes ;  and,  in  the  absence  of 
statutory  provision,  all  transfers  made  by  him  must  be  governed  by  the 
same  rule.  It  is  of  no  consequence  that  Alexander  McLean  might  at  any  time 
during  his  life  have  surrendered  this  policy,  for  its  cash  value  or  otherwise, 
or  that  he  might  have  converted  any  of  his  property  into  cash,  and  taken 
out  insurance  directly  for  the  benefit  of  his  wife  and  daughter.  The  statute 
gave  him  that  right.  But  this  question  must  be  determined  by  what  he  did 
do,  not  by  what  he  might  have  done." 

In  McKown's  Estate,  198  Pa.  96,  47  Atl.  1111,  the  facts  are  also  similar  to 
the  case  at  bar.  On  April  11,  1888,  McKown  took  out  a  policy  of  insurance 
upon  his  life  for  $10,000  in  the  Manhattan  Life  Insurance  Company,  payable 
to  his  executors,  administrators,  and  assigns.  He  died  on  June  21,  1897.  In 
October,  1893,  he  assigned  the  policy  to  his  wife,  she  knowing  nothing  of  the 
transaction.  At  the  time  of  the  transfer  the  insured  was  indebted  to  the 
Insurance  company,  which  in  1894  recovered  a  judgment  against  him  for  the 
sum  of  ^,346.05.    After  the  assignment  McKown  continued  to  pay  the  pre- 
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miums  on  the  policy.  The  court  held  that  the  aasignmeiit  was  frauduloit  and 
void  as  to  the  creditors  of  McKown. 

The  testimony  in  this  case  leaves  no  doubt  in  my  mind  that  Heinflse  trans- 
ferred the  policies  to  his  sister  in  order  to  place  the  proceeds  beyond  the 
reach  of  his  creditors.  The  policies  were  by  the  terms  payable  either  to  the 
assignee  or  to  his  executors,  administrators,  or  assigns.  In  other  words, 
they  were  payable  to  his  estate  in  which  his  creditors  would  be  interested,  a 
fact  which  is  deemed  of  importance  in  all  the  cases  I  have  examined,  and 
shows  the  intent  of  the  assignor  in  making  the  assignment  to  withdraw  the 
policy  from  creditors.  With  the  exception  of  the  policy  issued  by  the  North- 
western Mutual  Life  Insurance  Company,  all  the  policies  had  privileges  and 
conditions  attached  to  them  which  made  them  valuable  to  the  insured  during 
his  lifetime,  and  it  is  clear  that  he  expected  to  exercise  the  same  control 
over  the  policies  and  all  such  privileges  and  conditions  after  the  assignments 
as  he  did  before.  This  is  shown  by  the  loans  obtained  by  him  from  the  com- 
panies after  the  assignments  were  made  with  his  sister's  consent. 

[B]  But,  apart  from  these  considerations,  the  policies  were  valuable  con- 
tracts. They  constituted  property,  and  their  transfer  without  consideration 
when  he  was  in  debt  for  large  amounts,  and  when,  as  I  find,  he  was  insolvent* 
must  be  governed  by  the  same  rules  as  the  transfer  of  other  property. 

The  fact  that  the  policies  did  not  have  a  cash  value  when  the  assignments 
were  made  is  of  no  importance.  That  subject  was  considered  in  Continental 
National  Bank  v.  Moore,  83  App.  Div.  419,  82  N.  Y.  Supp.  302.  In  that  case 
the  policies  had  a  cash  value  when  assigned,  and  a  claim  was  made  that  the 
creditor  could  recover  only  such  cash  value.  This  claim  was  overruled.  Judge 
Laughlln  saying  (83  App.  Div.  424,  S2  N.  Y.  Supp.  30G) :  ''H  these  policies  had 
remained  payable  to  the  estate  of  the  decedent,  of  course,  the  insurance  could 
be  reached  by  his  creditors.  The  attempted  transfer  being  set  aside  as  fraudu- 
lent and  void  as  against  the  creditors,  and  the  insurance  having  become  pay- 
able by  the  death  of  the  decedent  before  the  judgment  annulling  the  transfer. 
it  would  seem  both  upon  principle  and  authority  that,  the  full  value  of  the 
policy  having  become  fixed  by  his  death,  the  entire  insurance  inures  to  the 
benefit  of  the  creditors  and  not  merely  the  cash  value  thereof.*' 

The  cases  cited  by  counsel  for  Mrs.  Fleitmann  are  not  in  conflict  with  the 
view  I  have  expressed.  I  have  already  referred  to  Shaver  v.  Shaver.  In  Del 
Valle  V.  Hyland,  76  Hun,  494,  27  N.  Y.  Supp.  1059,  actual  consideration  for 
.  the  transfer  was  proven. 

[6]  The  defendant  Fleitmann  contends  that  the  transfer  cannot  be  set^aside 
without  proving  that  she  as  transferee  was  guilty  of  fraud.  The  rule  that. 
to  set  a.«5ide  a  conveyance  as  fraudulent,  the  fraud  must  be  brought  home  to 
the  assignee  us  well  as  to  the  assignor,  has  no  application  to  voluntary  con- 
veyances supported  by  no  consideration.  It  applies  only  to  transactions  sup- 
ported by  a  valuable  consideration. 

[7]  ITie  point  is  also  taken  that  the  cause  of  action  set  out  in  the  complaint 
was  not  an  equitable  one,  and  that  the  complaint  should  be  dismissed.  If 
this  objection  to  the  complaint  was  good,  it  would  affect  only  the  mode  of 
trial ;  that  is,  whether  by  the  court  or  by  a  jury.  It  would  not  require  or 
justify  the  dismissal  of  the  complaint.  The  parties  having  stipulated  to 
refer  the  action  have  waived  trial  by  jury,  and  as  the  court  has  jurisdiction  uf 
the  subject-matter,  judgment  conformable  to  the  facts  proven  will  be  rendered,, 

[8]  The  cause  of  action,  however,  is  not  legal,  but  equitable.  The  plaintiff' 
does  not  sue  to  recover  money  due  to  himself,  but  money  belonging  to  the 
estate  of  his  deutor  and  the  recovery  in  the  action,  if  sustained,  will  not  go 
to  the  plaintiff,  but  to  the  administrator  of  F.  Augustus  Heinze,  to  be  distrib- 
uted by  him  through  the  Surrogate's  Oourt. 

My  conclusion  is  that  the  assignments  of  the  policies  must  be  set  aside 
and  the  money  received  by  the  defendant  Fleitmann  must  be  paid^  to  Mr. 
Fiillerton,  the  administrator  of  F.  Augustus  Heinze,  with  interest  from  the 
date  of  its  receipt 

Argued  before  CLARKE,  P.  J.,  and  DOWNING,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 
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Stephen  A.  Mclntirc,  of  New  Yoric  City  (Joseph  M.  Proskauer,  of 
New  Yoil^  City,  of  counsel,  and  Charles  R  Bailey,  of  New  York  City, 
on  the  brief),  for  appellant 
"  Sullivan  &  Cromwell,  of  New  York  City  (Clarke  M.  Rosecrantz,  of 
New  York  City,  of  counsel,  and  Ralph  Royall,  of  New  York  City,  on 
the  brief),  for  respondent  Gould. 

James  A.  Leary,  of  Saratoga  Springs,  for  respondent  FuUerton. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of  the 
referee.    Order  filed. 

MERREtrl/,  J.,  dissents. 

SMITH,  J.  (dissenting).  In  1912  F.  Augustus  Heinze  was  insol- 
vent. He  then  assigned  to  his  sister,  this  appellant,  four  life  insurance 
policies  which  he  held  payable  to  his  estate.  This  assignment  was 
without  consideration.  It  is  conceded  in  the  case  that  he  had  at  the 
time  of  the  assignment  borrowed  from  the  several  companies  in  which 
such  policies  were  held  an  amount  equal  to  the  full  surrender  value 
of  the  policies.  After  the  assignment  he  paid  the  premiums  as  they 
became  due  upon  the  policies,  and  immediately  after  th?  payment  of 
the  said  premiums  he,  with  consent  of  appellant,  borrowed  further 
sums  upon  the  policies  to  reimburse  himself  for  the  premiums  thus 
paid.  The  referee  has  found  that  the  assignment  of  these  policies 
without  consideration  while  insolvent  was  presumptively  fraudulent, 
which  presumption  was  not  rebutted  by  the  defendant  and  upon  this 
finding  has  directed  the  judgment  appealed  from.  Heinze  died  in 
1914,  and  this  appdlant,  as  assignee,  collected  the  amounts  due  upon 
the  policies. 

Appellant  has  argued  with  much  force  that  fraud  could  not  be  pred- 
icated on  the  assignment  of  life  insurance  policies  ^thich  had  no  sur- 
render value,  because  the  creditors  were  not  deprived  of  any  substan- 
tial security.  Authorities  have  been  cited  to  sustain  this  proposition. 
I  deem  it  unnecessary  to  consider  this  proposition,  however,  because 
of  my  view  of  the  effect  of  the  national  Bankruptcy  Act  (Act  July  1, 
1898,  c.  541,  30  Stat  544  [U.  S.  Comp.  St.  §§  9585^96561),  which 
reserves  to  the  debtor  all  life  insurance  policies  over  and  above  their 
surrender  value,  whatever  may  be  the  debtor's  equity  therein.  Most, 
if  not  all  of  the  authorities  cited  arose  before  the  Bankruptcy  Act  of 
1898,  which  secures  this  reserved  right,  and  whatever  may  be  their 
force,  the  conclusions  arrived  at  are  strongly  fortified,  as  I  view  it, 
by  the  terms  of  the  act. 

The  Constituti6n  of  the  United  States  gives  to  Congress  the  power 
to  enact  uniform  bankruptcy  laws.  Pursuant  to  that  constitutional 
prerogative.  Congress  has  enacted  a  national  bankruptcy  law,  which 
provides  that  a  bankrupt,  upon  paying  or  securing  to  the  trustee  the 
surrender  value  of  any  life  insurance  policy  which  he  may  have,  may 
have  returned  to  him  that  policy  for  his  own  benefit.  Under  this  provi- 
sion of  the  law  it  has  been  held  that,  if  a  policy  has  no  surrender  value, 
it  does  not  pass  to  the  trustee,  but  is  retained  by  the  bankrupt  for  bis 
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own  benefit.  Collier  on  Bankruptcy,  1140.  The  learned  referee  has 
found  that  these  policies  were  transferred  by  F.  Augustus  Heinze  to 
his  sister  to  defraud  his  creditors.  The  intent  thus-  found  can  only 
be  construed  as  an  intent  to  withdraw  these  assets  f  rorti  the  reach  of 
his  creditors.  This  presents  the  simple  question  whiether  a  debtor 
can  be  guilty  of  defrauding  creditors  by  withdrawing  from  those 
creditors  assets  which  were  never  within  their  reach:  It  is  elementary 
that  a  creditor  can  only  complain  of  a  transfer  by  which  he  is  harmed. 
If  Heinze  had  voluntarily  gone  into  bankruptcy,  these  policies  would 
still  have  been  his  own,  to  dispose  of  as  he  pleased.  If  the  creditors 
had  put  him  into  bankruptcy,  these  policies  would  still  have  been  his 
own,  to  dispose  of  as  he  pleased.  By  the  acquiescence  of  these  cred- 
itors he  was  not  put  into  bankruptcy,  probably  because  they  thought 
a  man  of  his  ability,  45  years  of  age,  might  recoup  his  misfortunes 
and  work  out  of  his  financial  difficulties.  With  the  absolute  right  to 
reserve  these  policies  for  his  own  benefit  under  the  bankruptcy  act, 
the  creditors  lost  nothing  by  his  assignment  to  his  sister,  and  it  is 
difficult  to  see  how  he  can  be  charged  with  fraud  for  withdrawing  from 
his  creditors  property  which  he  would  have  the  absolute  right  to 
withhold  from  them,  if  they  had  proceeded  to  put  him  in  bankruptcy. 
It  may  be  contended  that  tfie  right  to  withhold  this  asset  from  cred- 
itors was  conditioned  upon  the  debtor's  taking  advantage  of  the  Bank- 
ruptcy Act.  If  this  were  a  question  of  the  passing  of  title,  this  argu- 
ment would  not  be  without  force.  A  statute  prescribing  a  method  by 
which  title  shall  pass  must  be  strictly  followed,  otherwise  title  will 
not  pass.  But  here  title  passed  to  the  assignee  subject  only  to  im- 
peachment by  the  creditors  for  fraud. 

I  cannot  conceive,  however,  how  fraud  can  be  predicated  upon  the 
method  employed  when  the  method  itself  was  not  adopted  with  a 
fraudulent  purpose.  In  other  words,  if  the  creditors  coUld  not  claim 
this  asset  in  bankruptcy,  they  cannot  claim  it  on  the  ground  of  fraud- 
ulent transfer,  when  the  debtor  abstained  from  bankruptcy  with  the 
creditors'  acquiescence.  The  reservation  by  the  Bankruptcy  Law  to 
the  bankrupt  of  the  right  to  this  policy  beyond  the  surrender  value 
may  well  be  based  upon  public  policy,  on  the  ground  that  an  insur- 
ance policy  would  have  a  markedly  greater  value  to  the  debtor  than  to 
his  creditors.  A  trustee  would  have  no  right  to  hold  the  policy  and 
pay  premiums  from  the  bankrupt  estate,  that  the  creditors  might  even- 
tually benefit  by  the  debtor's  death.  In  re  McKinney  (D.  C.)  15  Fed. 
535.  He  could  only  surrender  the  policy  and  take  the  surrender  value. 
This  public  policy  would  negative  fraud  in  this  transfer,  though  the 
debtor  did  not  go  into  bankruptcy.  But,  irrespective  •  of  the  consider- 
ations of  public  policy,  I  am  of  the  opinion  that  'f  raud  cannot  be 
predicated  of  a  transaction  which  could  not  have  been  successfully 
challenged  during  the  life  of  the  debtor,  because,  if  then  challenged, 
the  debtor  could  have  protected  his  transfer  by  invoking  the  protection 
of  the  national  Bankruptcy  Law.  This  conclusion  is  not  in  antagonism 
to  the  case  of  Continental  Bank  v.  Moore,  83  App.  Div.  419,  82  N.  Y. 
Supp.  302,  because  in  that  case  the  policy  had  a  surrender  value 
which  was  attempted  to  be  fraudulently  transferred.    Nor  does  it  con- 
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flict  with  the  decision  in  Reynolds  v.  ^tna  Hit  Ins.  Co.,  160  N,  Y. 
635,  55  N.  E.  305.  In  the  policy  there  under  consideration  there  was 
a  surrender  value,  and  it  was  held  that  the  title  to  the  policy  had  passed 
to  the  receiver  in  supplementary  proceedings.  In  fact,  no  case  is 
cited,  either  before  or  since  the  passage  of  the  national  Bankruptcy 
Act  of  1898,  in  which  the  transfer  of  a  life  insurance  policy  has  been 
held  fraudulent  where  the  policy  had  no  surrender  value. 

I  recognize  that  the  question  as  here  presented  is  a  novel  one.  But 
its  importance  is  manifest.  Upon  the  question  of  actual  fraud,  how- 
ever, which  must  here  be  found  to  avoid  this  transfer,  the  absolute 
legal  right  to  withhold  these  policies  from  creditors  under  the.  Bank- 
ruptcy Law  is  to  my  mind  a  controlling  factor.  I  vote  for  a  reversal 
of  the  judgment  and  a  dismissal  of  the  complaint. 


WHITING  et  al.  v.  MILLBR. 
(Supreme  Court,  Appellate  Division,  First  Department.     May  29,  1919.) 

1.  LncrTATiON  of  Aotionb  ^=»2(2) — Action  foe  Commission — Statute. 

An  action  commenced  August  22,  1917,  by  real  estate  broker  doing  busi- 
ness in  New  York  City,  for  procuring  tenant  for  defendant's  premises  in 
Scranton,  Pa.,  wherein  evldenoe  showed  that  contract  was  made  and 
services  were  performed  in  Pennsylvania,  and  that  cause  of  action  accrued 
March  21,  1910,  and  that  defendant  resided  in  Pennsylvania,  was  under 
Code  Civ.  Proc.  §  390,  as  amended  by  Laws  1916,  c.  536,  governed  by  the 
Pennsylvania  statute  of  limitations  of  six  years ;  Code  Civ.  Proc.  §  401, 
not  applying. 

2.  Limitation   of  Actions  ^=»95(3) — Action   fob   Commission — Bubden  of 

Pboof. 

In  action  by  brokers  doing  business  In  New  York  City,  commenced  Au- 
gust 22, 1917,  on  cause  of  action  accruing  March  21, 1910,  under  a  Pennsyl- 
vania contract  whereby  they  procured  tenant  for  defendant's  Pennsyl- 
nia  property,  which  action,  under  Code  Civ.  Proc.  §  390,  as  amended  by 
Laws  1916,  c.  536,  was  prima  facie  barred  by  plea  of  Pennsylvania  statute 
of  limitations  of  six  years,  plaintiffs.  In  view  of  Code  Civ.  Proc.  §  401,  If 
wishing  to  bring  themselves  within  exception  in  section  390a,  as  added  by 
Laws  1902,  c.  198,  by  being  residents  of  New  York,  had  burden  of  proving 
such  fact. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  William  H.  Whiting  and  others,  copartners  conducting 
a  real  estate  brokerage  business,  against  John  S.  Miller.  From  a  de- 
termination of  the  Appellate  Term,  affirming  a  judgment  of  the  Munic- 
ipal Court,  Borough  of  Manhattan,  First  District,  in  favor  of.  plain- 
tiff, defendant,  by  leave  of  the  Appellate  Term,  appeals.  Determina- 
tion and  judgment  reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
MERRELL,  and  PHILBIN,  JJ. 

Henry  B.  Singer,  of  New  York  City  (Sam  L.  Cohen,  of  New  York 
City,  on  the  brief),  for  appellant. 

Jerome  C.  Lewis,  of  New  York  City,  for  respondents. 

^s»For  other  cases  see  same  topic  &  KKT-N UMBER  in  all  Key-Numbered  Digests  A  Indextw 
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LAUGHLIN,  J.  The  plaintiffs  were  copartners  conducting  a  real 
estate  brokerage  business  at  No.  41  Park  Row,  borough  of  Manhat- 
tan, New  York  City.  They  have  recovered  for  services  as  brokers 
in  procuring  a  tenant  for  the  defendant  for  a  store  and  basement  in 
the  city  of  Scranton,  Pa.  The  evidence  shows  that  the  contract  was 
made  and  the  services  were  performed  in  Pennsylvania.  The  cause 
of  action  therefor  accrued  on  the  21st  day  of  March,  1910.  This  ac- 
tion was  commenced  on  the  22d  day  of  August,  1917.  The  defendant 
originally  pleaded  the  statute  of  limitations  of  Pennsylvania  of  six 
years,  and  on  the  trial  proved  the  statute,  and.  by  a  member  of  the 
Pennsylvania  bar,  that  it  was  applicable  to  such  a  cause  of  action  as 
thi<5.  On  the  trial  defendant  was  allowed  to  amend,  without  obiection, 
by  pleading  our  statute  of  limitations  to  the  same  effect  as  well.  The 
defendant  resided  in  the  state  of  Pennsylvania  when  the  contract  was 
made  and  ever  since,  and  never  resided  in  this  state.  One  of  the  plain- 
tiffs testified  that  at  the  time  of  the  trial  he  resided  in  Nevy  Jersey,  but 
it  was  not  shown  where  the  other  plaintiffs .  resided,  and  there  is  no 
evidence  that  either  of  them  resided  in  this  state  when  the  cause  of  ac- 
tion accrued,  or  at  any  time  since. 

[1]  Section  390  of  the  Code  of  Civil  Procedure,  from  the  time  of 
its  enactment  until  the  15th  day  of  May,  1916,  provided,  so  far  as 
here  material,  that  when  a  cause  of  action  accrues  against  a  nonresi- 
dent of  this  state  an  action  could  not  be  brought  thereon  in  the  courts 
of  this  state  against  him  or  his  personal  representative,  after  the  ex- 
piration of  the  time  limited  by  the  laws  of  his  residence  for  bringing 
a  like  action,  excepting  by  a  resident  of  this  state,  and  where  the  cause 
of  action  originally  accrued  in  favor  of  a  resident  of  this  state,  or 
where  the  person  in  whose  favor  it  originally  accrued  was  or  became 
a  resident  of  this  state  before  the  expiration  of  the  time  so  limited, 
or  the  cause  of  action  was  assigned  to,  and  was  thereafter  contin- 
uously owned  by,  a  resident  of  this  state. 

Section  390a  was  added  to  the  Code  of  Civil  Procedure  by  chapter 
193  of  the  Laws  of  1902,  and  took  effect  on  the  1st  day  of  September 
of  that  year.  It  then  provided,  and  still  provides,  that  where  a  cause 
of  action  arises  without  the  state  an  action  cannot  be  brought  thereon 
within  this  state  after  the  expiration  of  the  time  limited  by  the  laws  of 
the  state  or  country  where  the  cause  of  action  arose  for  bringing  such 
an  action,  excepting  where  the  cause  of  action  accrued  in  favor  of  a 
resident  of  this  state.  By  chapter  536  of  the  Laws  of  1916,  which 
took  effect  May  15th  of  that  year,  said  section  390  was  amended  by 
omitting  the  exceptions  with  respect  to  the  action  being  brought  by  a 
resident  of  this  state,  and  by  inserting,  after  the  provisions  limiting 
the  time  for  commencing  the  action  to  the  time  prescribed  by  the  laws 
of  the  residence  of  the  party  against  whom  the  cause  of  action  accnied, 
a  proviso  to  the  effect  that,  if  such  limitation  be  less  than  the  time  fix- 
ed by  the  laws  of  this  state  for  a  like  action,  then  the  limitation  fixed 
by  our  laws  shall  govern.  The  amendment  contained  a  provision  au- 
thorizing the  commencement  of  an  action  within  six  months  after  the 
amendment  took  effect  on  a  cause  of  action  against  which  the  former 
statute  had  not  run ;  but  since  this  action  was  not  brought  within  six 
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months  thereafter  that  is  immaterial.  By  this  amendment'  section  390 
became  applicable  specifically  to  causes  of  action  accruing  against  non- 
residents of  the  state,  and  it  provided  that  the  limitation  for  bringing 
an  action  thereon  in  this  state  should  be  that  prescribed  by  the  laws  of 
the  residence  of  the  person  against  whom  such  cause  of  action  accrued, 
unless  such  limit  should  be  less  than  that  prescribed  by  our  statutes,  in 
which  case  our  law  should  govern. 

Section  390a  relates  generally  to  causes  of  actions  arising  outside 
of  the  state,  without  regard  to  the  residence  of  the  person  against 
whom  they  accrue,  excepting  where  the  cause  of  action  originally  ac- 
crued in  favor  of  a  resident  of  this  state.  It  may  be  that  the  provi- 
sions of  section  401  of  the  Code  of  Civil  Procedure,  extending  the  stat- 
ute of  limitation^  with  respect  to  a  cause  of  action  accruing  against 
a  person  who  is  without  the  state,  or  who  departs  from  the  state  and 
remains  continuously  absent  therefrom  for  the  space  of  one  year  or 
more  after  the  cause  of  action  accrued,  or  resides  in  the  state  under  a 
false  name,  still  applies  to  some  causes  of  action  against  nonresidents, 
who  were  such  when  the  cause  of  action  accrued.  See  Olcott  v. 
Tioga  Railroad  Co.,  20  N.  Y.  210,  75:  Am.  Dec,  393;  Mayer  v.  Fried- 
man, 7  Hun,  218,  affirmed  69  N.  Y.  608;  Moloney  v,  Tilton,  22  Misc. 
Rep.  691,  51  N.  Y.  Supp.  19;  Goldberg  v.  Lippmann,  6  Misc.  Rep.  35, 
25  N.  Y.  Supp.  1003 ;  Plummer  v.  Lowenthal,  165  N.  Y.  Supp.  220. 
And  in  the  case  of  Plummer  v.  Lowenthal,  supra,  the  Appellate  Terra 
held  that  section  401  is  applicable  to  the  causes  of  action  embraced  in 
section  390a.  I  am  of  opinion,  however,  that  the  provision  of  said  sec- 
tion 401  should  not  be  deemed  applicable  to  section  390  as  so  amended 
in  1916,  and  that  the  latter  section  should  now  be  construed  as  em- 
bodying the  only  statute  of  limitations  applicable  to  an  action  against 
a  ncmresident  who  was  such  when  the  cause  of  action  accrued  and 
when  the  action  thereon  was  brought.  See  Isenberg  v.  Rainier,  145 
App.  Div.  256,  130  N.  Y,  Supp.  27,  affirming  70  Misc.  Rep.  498,  127 
N.  Y.  Supp.  411. 

[2]  In  Isenberg  v.  Rainier,  supra,  the  test  prescribed  under  said 
section  390a  was  whether  the  cause  of  action,  if  brought  in  the  for- 
eign jurisdiction,  would  be  there  barred.  Applying  that  test  here,  it 
is  perfectly  clear  that  the  cause  of  action  would  have  been  barred  if 
brought  in  Pennsylvania.  But  if  the  provisions  of  said  section  390a 
and  of  said  section  401  are  applicable,  the  burden  was  on  the  plaintiffs 
to  show  that  they  were  residents  of  this  state  when  the  cause  of  ac- 
'tion  accrued,  and  that  they  failed  to  do.  The  plea  of  the  statute  of 
limitations  of  six  years  and  the  uncontroverted  evidence  that  the  ac- 
tion was  not  brought  within  six  years  from  the  time  it  accrued  pre- 
sented a  prima  facie  defense  of  the  statute  of  limitations,  and  if  the 
plaintiffs  wished  to  bring  themselves  within  the  exception  contained  in 
the  said  section  390a  by  reason  of  being  residents  of  the  state,  it 
was  for  them  to  prove  such  facts.  Mason  v.  Henry,  152  N.  Y.  529, 
539,  46  N.  E.  837;  Crow  v.  Gleason,  141  N.  Y.  489,  36  N.  E.  497; 
Reilly  v.  Sabater,  43  N.  Y.  Supp.  383 ;  Crump  v.  S«f ton,  172  N.  Y. 
Supp.  338 ;  Maslow  v.  Ageloff,  100  Misc,  Rep.  357,  165  N.  Y.  Supp. 
176N.Y.S.— 41 
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830;  SchelLv.  Weaver,  225  111.  159,  80  N.  E.  95,  Ann.  Cas.  341,  342. 
343,  and  cases  cited. 

It  follows  that  the  determination  of  the  Appellate  Teifm  and  the 
judgment  of  the  Municipal  Court  should  be  reversed,  and  the  com- 
plaint dismissed,  with  costs  to  the  appellant  in  all  the  courts.  Order 
filed.    All  concur. 


PEOPLE  ex  rel.  HAECKEB  STEKUNG  CO.,  lac,  v.  CITY  OF  BUFFALO 

et  al. 
(Supreme  Court,  Special  Term,  Erie  Couaty.    May  14,  1919.) 

1.  Mandamus  ^=»3(4) — Municipal  Contbactb— Comfiixiwg  Awabd  to  Low- 

est Bidder. 

Bidder  for  municipal  contract  under  Buffalo  City  Charter,  {  50,  who, 
after  making  due  allowance  for  whatever  discretion  vested  In  commis- 
sioner of  public  works  and  the  common  council  in  determining  who  is  to 
be  awarded  contract,  Is  still  the  lowest  reasonable  bidder  on  the  basis 
Of  the  specifications,  and  may  compel  the  award  of  contract  by  mandamus, 
unless  all  bids  are  rejected ;   there  being  no  remedy  at  law. 

2.  Municipal  Corporations  <S=»241 — Contracts — Refusal  to  Award  Con- 

tract TO  Lowest  Bidder — ^Action  at  Law. 

An  action  at  law  by  the  lowest  bidder  for  city  contract  to  recover  dam- 
ages, where  contract  has  not  in  fact  been  awarded  to  him,  cannot  be 
maintained,  except  In  those  cases  where  by  peculiar  provisions  of  the  char^ 
ter  the  statute  itself  expressly  confirms  the  contract  to  the  lowest  bidder. 

3.  Evidence  ^==>66 — Awarding  of  City  Contract — Presuicptions — Acts  of 

Officers — Possession  of  EJxpert  Knowledge. 

In  mandamus  by  lowest  bidder  to  compel  city  to  award  him  contract  to 
furnish  city  with  tractors  for  use  in  connection  with  flasher  trailers  in 
cleaning  streets,  where  city  upon  recommendation  of  commissioner  of 
public  works  gave  contract  to  a  higher  bidder,  it  will  be  assumed  that 
commissioner  of  public  works,  in  determining  to  whom  to  give  contract, 
was  possessed  of  the  necessary  expert  knowledge  needed  to  award  the 
contract. 

4.  Municipal  Corporations  ^=?>241 — Contracts— Awarding  to  Lowest  Bid- 

der— Discretion. 

In  determining  who  is  the  lowest  responsible  bidder  for  dty  contract, 
under  Buffalo  City  Charter,  $  50,  providing  that  contract  shall  be  let 
to  lowest  responsible  bidder,  the  commissioner  of  public  works  and  com- 
mon council  are  called  upon  to  exercise  their  discretion ;  their  determina- 
tion involving  other  considerations  than  the  figures  submitted. 

5.  Municipal  Corporations  ^s=>241 — Awarding   op  City  Contract — Good 

Faim. 

The  awarding  of  contract  to  furnish  city  with  nine  tractors  for  use  in 
connection  with  fiusher  trailers  in  cleaning  streets  to  manufacturer  of  the 
tractors  then  in  use  by  city,  for  the  purpose  of  securing  standardization' 
of  parts,  instead  of  to  lowest  bidder,  whose  tractor  was  assembled,  was 
made  in  good  faith  and  not  arbitrarily. 

6.  Municipal  Corporations  ^=»241 — City  Contracts — ^Awarding  of  Con- 

tract— Considerations. 

That  corporation  bidding  for  city  contract  is  a  local  industry,  spread- 
ing a  large  pay  roll  over  city,  is  not  a  sufficient  reason  for  awarding 
contract  to  such  corporation,  instead  of  to  a  lower  bidder. 

7.  Municipal  Corporations  <S=»241 — Crrr  Contracts — ^Advertising  for  Bids 

— Specifications. 

In  advertising  for  bids  for  city  contract,  the  making  of  specificatloiLs 
which  would  exclude  competition  are  a  plain  violation  of  the  statute. 

^S9F0T  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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8.  Municipal  Oorpobations  ^=3»235 — Oitt  Contracts — Void  Specifications. 
Where  spedflcations,  on  tlie  basis  of  which  bids  for  city  contract  were 
submitted,  were  void,  the  bids  submitted  were  void. 

Application  for  mandamus  by  the  People,  on  the  relation  of  the 
Haecker  Sterling  Company,  Incorporated,  against  the  City  of  Buffalo 
and  others.    Application  for  writ  denied. 

Saperson  &  McNaughton,  of  Buffalo,  for  relator. 

William  S.  Rann,  Corp.  Counsel,  of  Buffalo,  for  defendants  city  of 
Buffalo,  mayor  and  members  of  common  council,  and  commissioner 
of  public  works. 

Dudley,  Stowe  &  Sawyer,  of  Buffalo,  for  defendant  Pierce  Arrow 
Motorcar  Co. 

COlrE,  J.  The  relator  has  applied  for  a  writ  of  mandamus  requiring 
the  common  council  and  commissioner  of  public  works  of  the  city  of 
Buffalo  to  award  to  it  the  contract  to  furnish  nine  tractors  for  use  in 
connection  with  flusher  trailers  in  cleaning  the  streets  of  said  city; 
it  being  claimed  that  the  rdator  is  the  lowest  Iridder  therefor. 

The  city  owns,  and  operates  through-its  department  of  public  works, 
bureau  of  streets,  six  so-called  "flushers"  for  cleaning  the  streets,  and 
these  are  drawn  by  six  gasoline  motor  tractors,  which  have  been  in 
use  for  several  years,  and  all  of  which  are  manufactured  by  the  de- 
fendant Pierce-Arrow  Motorcar  Company. 

In  April,  1919,  the  common  council,  on  the  recommendation  of  the 
commissioner  of  public  works,  determined  to  purchase  nine  more 
flushers  and  nine  more  tractors  for  use  in  connection  therewith.  The 
necessary  preliminary  requirements  of  the  charter  were  complied  with. 
Provision  was  made  for  raising  the  sum  of  $75,000  for  the  purpose, 
and  the  commissioner  of  public  works  was  duly  authorized  to  adver- 
tise for  bids  for  such  tractors  and  flushers.  He  accordingly  advertised 
for  sealed  proposals  in  the  following  form: 

"Department  of  Public  Works,  Buffalo,  N.  Y. 
"Sealed  proposals  will  be  received  by  the  cororaisMoner  of  public  works, 
Boom  5,  Municipal  Building,  untU  11 :00  a.  m.,  April  18,  1919,  for  the  follow- 
ing: 

"For  1  to  9    5-Ton  Tractor  Chassis. 

"No  proposals  will  be  considered  unless  it  be  accompanied  by  a  certified 
check  amounting  to  10  per  cent,  of  said  proposal  or  a  bond  amounting  to  50 
per  cent,  of  said  proposal. 

"Specifications. 

"&-ton  capacity,  182-iiich  wheel  base,  two-speed  power  take-off,  worm  drive 
and  interchangeable  in  all  parts  with  the  present  tractors  owned  by  the  bureau 
of  streets,  department  of  public  works,  city  of  Buffalo. 

"Delivery  30  days  from  receipt  of  order. 

"Bidder  to  submit  spedflcations  of  tractor. 

"For  One  to  Nine  Flusher  Trailers, 

"No  proposal  will  be  considered  unless  it  be  accompanied  by  a  certified  check 
amounting  to  10  per  cent,  of  said  proposal  or  a  bond  amounting  to  60  per  cent, 
of  said  proposal. 

^s^For  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Dlgesta  A  Indexes 
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"Specifications. 

"City  to  farnish  successful  bidder  f.  o.  b.  Buffalo,  N.  Y.,  wltti  tractor  baying 
two-speed  power  take-off  for  driving  pump. 

"Pump  to  be  two-stage,  4  flusher  nozzles,  2  sprinkler  nozzles,  all  to  be  placed 
on  tractor  and  controlled  from  drlver^s  seat. 

*'Tank  capacity  to  be  2,000  gallons  and  construction  of  trailer  and  eQuipment 
to  be  equal  to  and  intercbangeable  in  all  parts  witb  trailer  flushers  now  owned 
by  the  bureau  of  streets,  department  of  public  works,  city  of  Buffalo. 

"Painting— Entire  equipment  to  be  lettered  and  painted  as  directed  by  the 
commissioner. 

"Delivery  to  be  30  days  from  receipt  of  tractor. 

"Price  to  be  f.  O.  b.  Buffalo,  N.  Y.,  for  entire  equipment 

"Bidder  to  submit  specifications  of  flusher  trailers. 

"(Authorized  by  the  councU,  March  19,  1919,  O.  P.,  1919,  p.  536.) 

"Arthur  W.  Kreinheder,  Commissioner  of  Public  Works.** 

Only  one  bid  was  received  for  the  flushers,  to  wit,  that  of  tjie  Chas. 
Hvass  &  Co.,  Incorporated.  Three  bids  were  received  for  the  trac- 
tors, which  were  as  follows : 

Haecker-Sterllng  Co..  9  trucks,  at  $4,200  each $37,800.00 

Accompanied  by  bond. 

Maccar  Truck  Co.,  1  to  0  tractors  at  $5,000  each 45.000.00 

Pierce  Arrow  Motorcar  Co.,  1  to  JB  tractors  at  different  prices,  de* 

pending  upon  the  number,  9  tractors,  however,  at  $5,578.50 50,200.50 

Notwithstanding  the  fact  that  the  relator's  bid  was  the  lowest  in 
figures,  and  that  of  the  Pierce  Arrow  Motorcar  Company  the  highest 
in  figures,  the  commissioner  of  public  works  determined  to  award  the 
contract  to  the  latter  company  and  sent  his  recommendation  accord- 
ingly to  the  common  council,  in  which  report  and  recommendation  he 
stated  as  follows : 

"The  department  has  now  in  operation  six  tractors  and  flushers  which  have 
given  satisfaction  in  every  respect ;  the  tractors  having  been  purchased  from 
the  Pierce  Arrow  Motorcar  Company  and  the  flushers  from  Chas.  Hvass  &  Co., 
Incorporated,  of  New  York  City.  The  council  authorized  this  d^artment  In 
May,  1918,  to  purchase  three  tractors,  Including  power  take-off,  for  the  sum 
of  $5,700,  as  against  their  present  price  of  $5,578.50  each,  and  to  purchase  from 
the  Chas.  Hvass  &  Co.,  Incorporated,  three  2,000-gaUon  flushers  at  the  sun 
not  to  exceed  $3,900  each,  as  against  their  bid  of  $3,975.  Jt  ha^  heen  the  m- 
tention  of  this  department  to  standardize  all  motor  apparatus^  at  aU  times 
considering  price  and  qnality. 

''The  Sterling  and  Maccar  trucks  may  answer  the  purpose,  hut  haiHng, 
since  1916,  thoroughly  tested  the  Pierce  tractors  and  the  flushers  purchased 
from  Hvass,  and  considering  the  fact  that  the  Pierce  Arrow  Motorcar  Com- 
pany is  a  home  industry,  pays  large  amovnfs  in  taxes,  and  spreads  a  heavy 
pay  roll  over  the  city,  we  feel  that  no  deviation  should  he  ma^c  at  this  time 
from  the  estahlished  policy  that  standardization  shall  be  maintained,  and 
that  the  contract  for  the  tractors  should  be  awarded  to  the  Pierce  Arrow 
Motorcar  Company,  and  the  contract  for  the  flushers  to  Charles  Hvass  & 
Co.,  Incorporated." 

The  italics  in  the  above  quoted  portion  of  the  recommendation  are 
my  own. 

The  common  council  acted  upon  the  recommendation  and  awarded 
the  contract  accordingly,  and  the  Haecker- Sterling  Company,  claiming 
to  be  the  lowest  responsible  bidder,  has  instituted  this  proceeding. 

The  proposal  of  the  Pierce  Arrow  Motorcar  Company  was  accom- 
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panied  by  very  detailed  specifications  and  priovided  in  partiettlar  for  a 
tractor  with  a  wheel  base  of  132  inches  and  for  a  two-speed  power 
take-off  in  addition  to  the  regular  transmission,  and  which  was  in- 
tended for  operating  the  mechanism  driving  the  centrifugal  pump  for 
supplying  pressure  to  the  flushing  apparatus. 

The  proposal  of  Haecker  Sterling  Company,  which  was  addressed 
to  the  commissioner  of  public  works,  was  as  follows : 

"According  to  the  advertised  bid  for  one  to  nine  five-ton  diassls  Sterling 
motor  trucks,  dimetuions  and  requirementi  as  advertised,  we  herewith  beg  to 
quote  you  for  one  chassis  $4,200,  also  for  eight  &-ton  chassis  Sterling  trucks, 
f.  o.  b.  Buffalo,  $33,600." 

The  italics  are  mine. 

Attached  to  this  proposal  were  printed  specifications,  with  a  photo- 
graph of  the  tractor.  These  printed  specifications  appear  to  be  the 
specifications  for  the  stock  tractor  produced  by  the  relator,  and  the 
wheel  base  therein  specified  is  168  inches,  and  does  not  include  a 
power  take-off.    But  in  the  relator's  affidavit  it  is  stated  : 

"That  the  Sterling  truck  Is  ordinarily  made  with  a  one-speed  power  take-oft* 
and  the  Pierce  Arrow  truck  with  a  two-speed  power  take-off." 

And  the  relator  asserts  that  the  one-speed  take-off  is  better  adapted 
to  the  use  of  the  Hvass  flusher  than  the  two-speed  power  take-off, 
"but  nevertheless  the  said  Haecker-Sterling  Company,  Incorporated, 
will  furnish  trucks  with  two-speed  pqwer  take-off,  if  required."  This 
proposal,  as  will  be  seen,  is  for  the  first  time  made  in  the  affidavit  used 
on  this  application. 

Section  50  of  the  charter  of  the  city  of  Buffalo  provides  as  follows : 

"No  contract,  the  expense  of  which  shaU  exceed  the  sum  of  $1,000,  shall  be 
made  by  the  council  or  by  any  of  the  city  departments  or  any  officials  thereof, 
unless  there  shall  be  published  a  notice  in  the  official  paper  and  two  other 
dally  papers  in  the  city  at  least  twice  a  week  for  two  weeks,  inviting  sealed 
proposals  for  the  same  according  to  plans  and  specifications,  to  be  filed  in  the 
office  of  the  department,  or  official  having  charge  of  the  work ;  and  the  con- 
tract shall  be  let  to  the  lowest  responsible  bidder  who  shall  furnish  security 
for  its  performance  satisfactory  to  the  eouncU,  department,  or  officials." 

The  Pierce  Arrow  Motorcar  Company  is  impleaded  with  the  city 
and  its  officials  in  this  proceeding. 

[1]  It  is  ui^ed  by  each  of  die  defendant^  that  if  the  relator  has 
any  remedy  it  is  by  an  action  .at  law,  and.  that  in  any  event  a  writ  of 
mandamus  cannot  be  issued  to  enforce  the  rights  asserted.  In  this 
contention  the  defendants  are  in  error.  If  in  fact,  after  making  due 
allowance  for  whatever  discretion  is  vested  in  the  commissioner  of 
public  works  and  the  common  council  in  determining  the  question,  the 
relator  is  still  the  lowest  responsible  bidder  on  the  basis  of  the  specifi- 
cations, which  are  a  part  of  the  advertisement,  then,  unless  all  bids 
be  rejected,  the  relator  is  entitled  to  a  writ  of  mandamus  to  compel 
the  award  of  the  contract  to  it.  People  v.  Contracting  Board,  46 
Barb.  254;  People  ex  rel.  Matthews  v.  City  of  Buffalo,  5  Misc.  Rep. 
42,  25  N.  Y.  Supp.  50;  People  ex  rel.  Lynch  v.  Lennon,  147  App. 
Div.  537,  132  N.  Y.  Supp,  620;  MoUoy  v.  City  of  New  Rochelle,  198 
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N.  Y.  402  (opinion  of  Vann,  J.,  page  412)  92  N.  E.  94,  30  L.  R.  A.  (N. 
S.)  126. 

[2]  An  action  at  law  by  the  lowest  bidder  to  recover  damages, 
where  the  contract  has  not  in  fact  been  awarded  to  him,  cannot  be 
maintained,  except  in  those  cases  where  by  peculiar  provisions  of  the 
charter  the  statute  itself  expressly  confirms  the  contract  to  the  lowest 
bidder.  MoUoy  v.  City  of  New  Rochclle,  198  N.  Y.  402,  408,  412,  92 
N.  E.  94,  30  Xr.  R.  A.  (N.  S.)  126;  People  ex  rel.  l^ynch  v.  Lennon, 
147  App.  Div.  537,  at  pages  543,  544,  132  N.  Y.  Supp.  620, 

If,  in  determining  who  is  the  lowest  bidder;  a  mere  arithmetical 
computation  in  figures  only  is  involved,  then  the  relator  is  the  lowest 
bidder  (provided  its  proposal  complies  with  the  specifications),  and 
there  appears  to  be  no  question  as  to  its  responsibility. 

If,  however,  the  question  is  to  be  determined  by  other  considerations 
than  figures  alone,  and  if  the  commissioner  of  public  works  and  com- 
mon council  are  vested  with  discretion  in  determining  that  question, 
then  their  discretion  cannot  be  forced,  nor  the  manner  of  its  exercise 
interfered  with,  by  mandamus.  People  ex  rel.  Harris  v.  Commis- 
sioners, 149  N.  Y.  26,  43  N.  E.  418;  People  ex  rel.  McCabe  v.  Mat- 
thies,  179  N.  Y.  242,  72  N.  E.  103. 

In  People  ex  rel  Coughlin  v.  Gleason,  121  N.  Y.  631,  at  page  634, 
25  N.  E.  4;  at  page  5,  it  is  stated  by  Judge  Earl : 

"It  is  true  that  the  common  council,  where  there  are  several  bidders,  have 
jurisdiction  to  determine  who  is  the  lowest  responsible  bidder,  but  in  order  to 
give  its  action  any  legal  effect,  it  must  exercise  its  Jurisdiction  and  make  a 
determination  based  upon  some  facte.  If  It  refuses  to  accept  the  lowest  bid 
for  work  or  supplies  there  must  be  some  facts  tending  to  show  that  It  is  not 
that  of  a  responsible  bidder,  or  there  must  be,  at  least,  some  pretense  to 
that  effect.  An  arbitrary  determination  by  such  a  body  to  accept  the  highest 
bid  without  any  facts  Justifying  it,  cannot  have  the  effect  of  a  jurisdictional 
determination,  and  must  be  denounced  as  a  palpable  violation  of  law." 

In  this  court,  at  a  Special  Term  thereof  presided  over  by  Justice 
Kenefick  in  1905,  in  the  case  of  People  ex  rel.  Allis-Chalmers  Co.  v. 
Francis  G.  Ward,  as  Commissioner  of  Public  Works,  a  peremptory 
writ  of  mandamus  was  sought  to  compel  the  award  of  a  contract  to 
the  relator  for  an  engine  to  operate  a  pump  in  connection  with  the 
-city  waterworks;  the  relator  in  that  case  being  the  lowest  bidder  in 
dollars  and  cents.  The  contract,  however,  was  awarded  to  another 
company,  the  commissioner  maintaining  that  its  pump  was  "by  far  the 
best,  more  economical  and  efficient,  offered  by  any  of  the  bidders." 
Justice  Kenefick,  discussing  the  question,  states  in  an  opinion  written 
by  him : 

**The  commissioner  is  empowered,  not  alone  to  execute  the  contract,  but 
also  to  determine  who  is  the  lowest  resi)onBible  bidder  and  to  award  the 
contract  In  making  such  award  he  is  not  conflned  to  determining  which  bid- 
der is  the  lowest  in  figures  and  that  such  bidder  is  trustworthy  and  responsi- 
ble, but  he  is  also  entitled  to  take  into  account  the  greater  or  less  economy  and 
desirableness  of  the  several  pumps  proposed." 

In  East  River  Gaslight  Co.  v.  Donnelly,  93  N.  Y.  557,  Judge  Dan- 
forth,  at  page  560,  discussing  the  question  of  who  was  the  lowest  bid- 
der, says: 
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"It  was  the  duty  of  defendants  to  choose  hetween  these  fllnininating  sub- 
stances; to  determine  the  responsibility  of  the  bidders,  the  sufficiency  of 
the  security  offered,  the  greater  or  less  economy  and  desirableness  of  the 
several  means  of  lighting;  and  this  could  only  be  done  after  comparing  the 
bids  and  advantages  of  the  methods  proposed.  As  to  all  these  things  there 
must  first  be  investigation  and  inquiry',  then  discretion,  and  afterward  deter- 
mination or  Judgment.  Then  comes  the  only  ministerial  duty,  that  of^  de- 
livering or  executing  the  contract" 

[3]  In  the  instant  case  it  appears  that  the  city  owns  six  of  the 
Pierce  tractors,  which  it  has  operated  for  several  years ;  that  they 
have  demonstrated  their  durability,  efficiency,  and  economy ;  that  the 
parts  thereof  are  interchangeable  with  those  now  proposed  to  be  fur- 
nished ;  that  the  Pierce  Company  manufactures  all  of  its  own  parts  at 
its  plant,  which  is  located  at  Buffalo,  and  that  the  tractor  of  the  re- 
lator is  an  assembled  car,  and  that  replacement  of  worn  or  broken 
parts  is  for  that  reason  much  more  difficult ;  that  the  two-speed  power 
take-off,  which  is  part  of  the  equipment  of  the  Pierce  Arrow  truck,  is 
better  adapted  to  the  operation  of  the  flusher ;  that  in  material,  work- 
manship, and  consequent  durability  ,the  Pierce  truck  is  in  the  long 
run  the  more  economical.  This  determination  involved  the  possession 
of  expert  knowledge,  which  it  must  be  assumed  that  the  commissioner 
of  public  works  possessed,  and  the  exercise  of  discretion  on  the  part 
of  himself  and  the  common  council,  and  I  have  every  reason  to  be- 
lieve that  the  determination  was  made  in  good  faith. 

[4,  5]  I  conclude  that,  in  determining  who  was  the  lowest  bidder, 
the  commissioner  of  public  works  and  common  council  were  called 
upon  to  exercise  their  discretion,  and  that  their  determination  involved 
other  considerations  than  the  figures  submitted,  and  that  there  is  a 
basis  in  the  facts  for  the  conclusion  made  by  them;  that  this  conclu- 
sion was  honestly  made  and  in  good  faith,  and  not  arbitrarily.  Such 
being  the  case,  a  writ  of  mandamus  will  not  issue. 

[8]  Some  of  the  reasons  given  by  the  commissioner  of  pubJic  works 
in  his  recommendation  to  the  common  council  after  opening  the  bids 
are  clearly  insufficient,  particularly  the  reason  that  the  Pierce  Arrow 
Motorcar  Company  is  a  local  industry,  spreading  a  large  pay  roll 
over  the  city.  There  were  other  reasons,  however,  given  in  his  rec- 
ommendation and  by  the  common  council,  which  do  involve  the  exer- 
cise of  a  proper  discretion. 

[7]  It  IS  contended  that  the  policy  of  the  city  to  maintain  standard- 
ization in  its  motor  equipment  logically  leads  only  to  the  Pierce  Arrow 
Motorcar  Company,  and  the  pursuit  of  this  policj*  inevitably  and  log- 
ically excludes  competition,  and  in  this  connection  it  appears  from 
the  specifications  themselves  that  the  tractors  to  be  furnished  are  to 
be  "interchangeable  in  all  parts  with  the  present  tractors  owned  by  the 
bureau  of  streets,"  and  the  trucks  now  owned  are  Pierce  Arrow  trucks. 
Of  course,  specifications  which  would  exclude  competition  are  a  plain 
violation  of  the  statute.  Smith  v.  Syracuse  Improvement  Co.,  161  N. 
Y.  484,  55  N.  E.  1077;  Grace  v.  Forbes,  64  Misc.  Rep  130,  118  N. 
Y.  Supp.  1062. 

[8]  There  is  at  least  some  food  for  thought  in  this  suggestion,  but  it 
does  not  help  the  relator  in  the  present  proceeding,  for  if  th»  specific 
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cations  on  the  basis  of  which  the  bids  were  submitted  were  void,  then 
clearly  all  the  bids  were  void,  and  the  delator  would  not  be  entitled  to 
mandamus.  Smith  v.  Syracuse  Improvement  Co.,  161  N.  Y.  484,  489, 
490,  Sd  N.  E.  1077. 

I^e  application  for  a  writ  of  mandamus  is  denied,  with  $10  costs. 


(107  Misc.  Bep.  27) 

SCHEIN  v.  ERASMUS  BEAI/TY  CO..  Inc. 

(Supreme  Court,  Special  Term,  Kings  County.    April,  1919.) 

1,  Wills  ^=»693(1) — Convbtancb  bt  Exxcvtobs  ^OLDIlTo  Titlb  in  Trust 

WITH  Power  of  Sale. 

Deed  by  executors  holding  title  In  trust  with  unrestricted  power  of 
sale  held  to  convey  the  entire  title,  subject  to  a  mortgage  by  devisees. 

2,  Associations  ^=>15(1) — Conveyance  to  Assooiations — I^Iembebs  as  Joint 

Tenants. 

A  conveyance  to  a  local  union,  which  was  a  voluntary  association,  vest- 
ed title  in  all  its  members,  not  as  tenants  in  common,  but  as  joint  tenants 
with  survivorship. 

3.  Associations  <8=»20(2) — Fobeclostjre  Against  Union — ^Parties. 

Even  if  all  members  of  a  local  union  became  vested  with  title  under  a 
conveyance  to  the  union,  they  were  not  all  necessary  parties  to  foreclosure 
of  an  outstanding  mortgage  against  property,  as  under  Code  Civ.  Proc.  f 
1919,  the  action  to  foreclose  was  properly  brought  against  the  president  of 
the  union,  so  that  the  referee's  deed  in  such  action  conveyed  all  title  of  the 
union  and  Its  members. 

4.  Mortgages  «=»278— Rights  or  Pubchaskb  SuBjrscrr  to  Mobtgaqe— Estop- 

pel. 

Where  grantees  took  under  a  deed  to  the  entire  fee  of  the  premises 
conveyed,  expressly  subject  to  a  mortgage,  when  the  mortgage  was  fore- 
closed, their  entire  title  was  divested;  and  they  were  estopped,  by  the 
provisions  in  the  deed,  from  asserting  that  the  mortgage  affected  only  a 
twenty-two  twenty-fourths  part  of  the  entire  title  vesting  In  them,  and 
that  foreclosure  divested  only  that  proportion  of  the  title. 

Action  by  William  Schein  against  the  Erasmus  Realty  Company, 
Incorporated^  to  establish  an  equitable  lien  on  real  property.  Judg- 
ment directed  for  defendant,  dismissing  the  complaint  upon  the  merits. 

Samuel  Bikoff,  of  New  York  City  (Alexander  Bloch,  of  New  York 
City,  of  counsel),  for  plaintiff. 

David  Grobefg,  of  Brooklyn  (Herman  S.  Bachrach,  of  Brooklyn, 
of  counsel),  for  defendant. 

BENEDICT,  J.  This  is  a  vendee's  action  to  establish  an  equitable 
lien  upon  real  property  for  the  sum  of  $1,229,  representing  the  down 
payment,  expenses  of  examination  of  title  and  improvements  to  the 
property  made  on  the  faith  of  the  contract.  The  defendsint  has  inter- 
posed a  defense,  but  not  a  counterclaim,  asking  for  specific  perform- 
ance. The  contract  of  sale  was  in  writing,  and  the  time  fixed  for  tak- 
ing title  was  postponed  by  agreement  several  times  on  account  of  the 
alleged  defect  by  reason  of  which  the  vendee  was  unwilling  to  CQpiplete 
the  purchase.    The  defect  upon  which  the  vendee  bases  his  refusal  to 
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complete  arises  out  of  the  following  fac*s;  mrfaich  can  vei^  i«reH  be  sum- 
marized, as  the  counsel  for  the  plaintiff  has  done  in  his  brief,  in  the 
following  language: 

"One  JohD  B.  Ermete  died  seized  of  the, property  on  the  10th  day  of  Janu- 
ary, 1897,  leaving  a  widow,  seven  adult  diudren,  and  two  grandchildren,  In- 
fants under  the  age  of  14  years.  By  his  wlU  he  deylsed  a  one-third  Interest  in 
the  premises  to  his  widow,  2/24  to  eadi  of  his  seven  chUdren,  and  i/%4  to  his 
executors  in  trust  for  the  grandchildren  during  their  minorities.  He  appointed 
his  son  Frank  and  his  widow  his  executors,  and  gave  them  discretionary  pow- 
ers to  sell  his  real  estate.  The  widow  conveyed  her  Interest  in  the  said  proi)- 
erty  to  the  seven  children,  and  on  the  2etti  day  of  October,  IB8T,  the  seven 
children,  then  owning  ^^/t*  interest  in  the  premises,  executed  a  mortgage  for 
three  thousand  three  hundred  (^,300.00)  dollars  to  one  Harman  Wemmann. 
The  owners  of  the  «/24  Interest  held  in  trust  for  the  grandchildren  did  not 
Join  in  the  execution  of  the  mortgage.  Thereafter,  and  on  the  12th  day  of 
September,  1006,  the  executors,  exercising  the  power  of  sale  given  them  under 
the  will,  conveyed  the  premises  to  one  Kien^l,  and  on  May  5,  1009,  Kiendl  con- 
veyed the  same  to  one  Beihl,  subject  to  a  mortgage  of  three  thousand  three 
hundred  ($3,300.00)  dollars.  On  May  3,  1909,  Beihl  in  consideration  of  the 
sum  of  six  thousand  ($6,000.00)  dollars  conveyed  the  premises  to  Local  Union 
No.  147,  United  Brotherhodd  of  Oatpenters  and  Joiners  of  America,  an  unin- 
corporated association,  subject  to  the'  said  mortgage  of  three  tbowiaiMl  three 
hundred  ($3,300.00)  dollars.  On  February  3,  1912,  Wernmann  brought  an  ac- 
tion to  foreclose  his  mortgage  for  three  thousand  three  hundred  ($3,300.00) 
dollars.  The  defendants  were  Henry  Matheson,  as  president  of  Local  Union 
No.  147,  etc.,  Beihl  and  his  wife,  and  certain  mechanics'  lienors  who  had  filed 
liens  against  the  premises  betcveen  October  8, 1909,  and  December  7, 1909,  which 
liens  were  kept  alive  by  the  commencement  of  a  mechanic's  lien  action  by  one 
of  the  said  lienors  on  the  26th  day  of  April,  1910.  The  said  action  to  foreclose 
the  mortgage  resulted  in  a  judgment  of  foreclosure  and  the  sale  of  the  prem- 
ises to  one  Sarah  V.  Qentry.  On  the  25th  day  of  June,  1912,  Beihl,  the  grantor 
of  the  local  union,  and  his  wife,  by  quitclaim  deed  conveyed  the  premises  to 
the  said  Sarah  V.  Gentry,  the  purchaser  under  the  foreclosure  sale.  Sarah  V. 
Gentry's  title*  if  any,  was  by  several  mesne  conveyances  transferred  to  the 
defendant.  It  is  contended  by  the  plaintiff  that  the  deed  by  Beihl  to  the  local 
union  vested  the  title  to  the  premises  In  the  members  of  the  union  Individually, 
inasmuch  as  the  local  union  was  an  unincorporated  association  and  incapable  of 
taking  title  under  the  provisions  of  the  Real  Property  Law  (Con?ol.  Laws,  c. 
50).  Therefore  each  and  every  member  of  such  unincorporated  association,  and 
the  wives  of  the  married  members,  should  have  been  made  parties  defendant 
to  the  action  to  foreclose  the  mortgage,  which  they. were  not" 

[t]  The  position  which  the  defendant  takes  in  opposition  rests  upon 
the  theory  that  the  deed  to  the  local  union  is  a  nullity  and  that  after 
the  foreclosure  of  the  Wemmann  mortgage  Beihl  and  his  wife,  the 
persons  who  had  made  the  deed  to  the  local  union,  conveyed  the  prem- 
ises by  quitclaim  deed  to  Sarah  V.  Gentry,  the  grantee  in  the  referee's 
deed,  and  that  by  virtue  of  this  deed  the  present  defendant  obtained  a 
good  and  marketable  title  to  the  property  in  question. 

Neither  of  these  two  contentions  is  sound  in  law.  While  it  is  true 
that  the  mortgage  for  $3,300  only  covered  *'/a4  of  the  title  of  the  dev- 
isees of  John  B.  Ermete,  the  entire  title  was  conveyed  by  the  execu- 
tors of  his  will  under  the  general  power  of  sale  conferred  upon  them 
by  the  will.  This  power  was  broad  and  unrestricted,  and  overrides  the 
whole  estate.  See  Cussack  v.  Tweedy,  126  N.  Y.  82,  87,  26  N.  E.  1033. 
Therefore  the  grantee  in  the  deed  by  the  executors,  one  Kiendl,  became 
seized  of  the  entire  title,  and  his  grantee,  Beihl,  became  similarly  seiz- 
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ed ;  the  property  all  the  time  being  subject,  to  the  mortgage  for  $3,300. 
Beihl  conveyed  the  title  to  the  local  union  subject  to  the  same  mort- 
gage. 

[2]  As  to  whether  the  effect  of  this  last-mentioned  conveyance  was 
to  vest  title  to  the  property  in  all  the  members  of  the  local  union  then 
existing  is  not  important  for  the  purposes  of  this  case.  I  am  in- 
clined to  the  opinion  that  such  was  the  effect  of  tht  conveyance.  The 
local  union  was  neither  a  corporation,  a  partnership,  nor  a  joint-stock 
company.  It  was  what  is  known  as  an  "association,"  or  as  a  "volun- 
tary association."  The  tide  vested  in  all  the  members  by  force  of 
the  deed,  not  as  tenants  in  common,  but  as  joint  tenants,  with  survivor- 
ship. See  Branagan  v.  Buckmari,  67  Misc.  Rep.  242,  122  N.  Y.  Supp. 
610,  affirmed  145  App.  Div.  950,  130  N.  Y,  Supp.  1106;  also  the  de- 
cision of  Judge  Vann  in  Ostrom  v.  Greene,  161  N.  Y.  353,  360,  55 
N.  E.  919. 

[3]  But,  even  assuming  that  all'the  members  of  the  local  union  be- 
came vested  with  the  title  under  this  deed,  it  does  not  by  any  means 
follow  that  they  were  all  necessary  parties  to  a  foreclosure  of  the 
Wemmann  mortgage.  Section  1919  of  the  Code  of  Civil  Procedure 
covers  a  situation  such  as  this.    It  provides  as  follows : 

"An  action  or  special  proceeding  may  be  maintained,  by  the  president  or 
treasurer  of  an  unincorporated  association,  consisting  of  seven  or  more  per- 
sons, to  recover  any  property  or  upon  any  cause  of  action,  for  or  upon  which 
aU  the  associates  may  maintain  such  an  action  or  special  proceeding,  by 
reason  of  their  interest  or  ownership  therein,  either  jointly  or  in  common. 
*  *  *  An  action  or  q;>ecial  proceeding  may  be  maintained,  against  the 
president  or  treasurer  of  such  an  association,  to  recover  any  property,  or  upon 
any  cause  of  action,  for  or  upon  which  the  plaintiff  may  maintain  such  an 
action  or  special  proceeding,  against  all  the  associates,  by  reason  of  their  in- 
terest or  ownership,  or  claim  of  ownership  therein,  either  jointly  or  in  com- 
mon, or  their  liablUty  therefor,  either  jointly  or  severnlly." 

It  follows,  therefore,  that  the  action  to  foreclose  the  mortgage  upon 
the  property  of  the  local  union  was  correctly  brought  against  Henr}' 
Matheson,  as  president  of  the  local  union,  and  that  the  referee's  deed 
in  such  action  conveyed  all  the  title  of  the  union  and  the  members 
thereof  in  the  property.  This  title  subsequently  came  into  the  defend- 
ant by  mesne  conveyance,  and  the  plaintiff  was  not  justified  in  law  in 
refusing  to  accept  the  tender  of  the  conveyance  thereof  by  the  defend- 
ant upon  the  grounds  urged  against  the  validity  of  the  title. 

[4]  But  it  may  be  urged  that  the  $3,300  mortgage  only  affected 
"^/a4  of  the  title  which  became  vested  in  the  members  of  the  local 
union,  and  that  such  mortgage  was  subsequently  foreclosed  against 
that  association  only  as  to  that  proportion  of  the  title.  A  complete 
answer  to  that  suggestion  is  that  the  association  and  its  members  were 
estopped,  by  the  provisions  of  the  deed  under  which  they  acquired 
title,  from  asserting  such  a  claim.  By  this  deed  they  became  seized 
of  the  entire  fee,  expressly  subject  to  the  mortgage  for  $3,300.  When 
that  was  foreclosed  against  them,  their  entire  title  was  divested.  Even 
if  such  were  not  the  case,  however,  and  their  grantee  in  foreclosure, 
Sarah  V.  Gentry,,  only  acquired  ^*/a*  of  the  title,  the  remaining 
^/i4  were  then  outstanding  in  Beihl,  and  by  the  deed  of  quitclaim  exe- 
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cuted  by  him  and  his  wife  to  Sarah  V.  Gentry  the  title  to  these  */«• 
became  vested,  in  her. 

It  is  not  necessary,  in  view  of  this  determination  to  consider  the 
question  whidi  was  litigated  upon  the  trial,  as  to,  whether  or  not  there 
had  been  an  uriauthori2Ded  change  or  alteration  in  the  written  contract 
of  sale  after  its  execution. 

Judgment  is  accordingly  directed  in  favor  of  the  defendant  against 
the  plaintiff,  dismissing  the  complaint  upon  the  merits,  with  costs. 

Judgment  accordingly. 


RICHARDSON  v.  GBBBNBURO. 

(Supreme  Court,  AppeUate  Division,  Third  Department.    May  19,  1919.), 

1.  Masteb  and  Sebvant  «S=»373— WoRK^nsN's  Compensation — ^Accidentai*  In- 

jury "Arising  Out  of  and  in  Course  of  Employment." 

The  contraction  of  glanclers  through  Inhalation  of  the  bacteria  of 
glanders,  resulting  in  death  of  a  stableman,  ^ms  not  an  "accidental  In- 
Jury  arising  out  of  and  in  the  course  of  the  employment,**  within  Work- 
men's Compensation  Law,  $  3,  subd.  7,  and  section  10. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Course  of  Employment.] 

2.  Evidence  C=»14 — Comthon   Knowledge — Infectious   Disease — Cause. 

It  Is  a  matter  of  common  knowledge  that  the  conditions  generally  pre^ 
vailing  in  cases  of  liifectious  diseases  ate  caused  by  poisons  or  toxins  ex- 
uded by  living  organisms  or  bacteria  present  within  the  human  body. 

John  M.  Kellqgg,  P.  J.,  and  Cochrane,.!.,  dlflsentlng. 

Appeal  and  Questions  Certified  from  6tate  Industrial  Commission. 

Proceedings  by  Louise  Richardson  for  compensation  under  the 
Workmen's  Compensation  Law  for  the  death  of  her  son,  Elmer  Rich- 
ardson, opposed  by  Harry  Greenburg,  employer.  From  an  award  of 
the  State  Industrial  Commission,  the  employer  appeals,  and  the  Com- 
mission certifies  a  question.  Question  answered  in  negative^  award 
denied,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELtOGG,  JJ. 

David  Batt,  of  New  York  City,  for  employer. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

HENRY  T.  KELLOGG,  J.  [1]  The  State  Industrial  Commission 
has  certified  to  this  court  the  following  question : 

"Was  the  contraction  of  glanders,  nnder  the  circumstances  as  found  by  the 
commission,  which  resulteil  in  the  death  of  Elmer  Richardson,  an  accidental 
injnry  arising  out  of  and  in  the  coarse  of  his  employment,  within  the  meaning 
of  the  Workmen's  Compensation  Law?' 

The  findings  made  by  the  commission  are  substantially  to  this  effect : 
That  Elmer  Richardson  was  employed  as  a  stableman  by  Harry  Green- 
burg; that  while  so  employed,  he  was  required  to  lead  a  horse  affected 
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with  glanders  thfougfa  the  streets  of  the  city  of  New  York;  that  dur- 
ing this  journey  he  contracted  glanders ;  that  the  disease  was  contracted 
through  inhalation  of  the  bacteria  of  glanders ;  that  he  died  from  the 
disease  of  glanders  14  days  thereafter ;  that  his  death  was  due  to  an 
accidental  injury  arising  out  of  and  in  the  course  of  his  employment. 
The  commission  also  made  an  award  to  a  dependent  mother  and  son, 
from  which  award  an  appeal  has  been  taken. 

Compensation  is  payable  by  an  employer  only  "for  the  disability  or 
death  of  his  employe  resulting  from  an  accidental  personal  injury." 
Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  §  10.  Of  such  an 
injury  the  definition  is  given: 

"  'Injury'  and  'personal  injury*  mean  only  accidental  injuries  arising  out  of 
and  in  the  course  of  employment  and  such  disease  or  infection  as  may  natural- 
ly and  unavoidably  result  therefrom.**  Workmen's  Compensation  Law,  |  3, 
subd.  7. 

Had  it  been  the  intention  of  the  Legislature  to  include  within  the 
meaning  of  "injury,"  or  "personal  injury,"  all  diseases  of  whatever 
nature,  it  would  not  have  been  necessary  expressly  to  mention,  in  ad- 
dition to  "accidental  injuries,"  "such  disease  or  infection  as  may  nat- 
urally and  unavoidably  result  therefrom."  This  express  mention  of  a 
disease  which  is  the  consequence  of  injury  would  seem  to  exclude  all 
diseases  which  are  not.  The  particular  disease  must  "result"  from  "ac- 
cidental injury" — that  is  to  say,  it  must  be  preceded  by  such  injury, 
and  therefore  cannot  constitute  the  injury  which  it  follows.  Evident- 
ly  "disease"  and  "accidental  injury"  are  in  contrast  with  each  other, 
so  that  the  former  is  never  comprehended  by  the  latter.  The  Work- 
men's Compensation  Law  was  drawn  with  painstaking  care,  and  it  can- 
not be  supposed  that  words  and  phrases  found  therein,  particularly  in 
tiie  defining  clauses,  were  needlessly,  meaninglessly,  or  obscurely  used. 
The  plain  meaning  of  its  words,  without  the  aid  of  judicial  interpre- 
tation, induces  the  conclusion  that  the  Legislature  intended  to  make 
compensable  no  condition  or  death  resulting  from  disease,  unless  the 
disease  itself  followed  a  traumatic  injury  or  other  injury  not  partak- 
ing of  the  nature  of  a  disease. 

The  construction  suggested  would  accord  with  the  interpretation 
given  by  decisions  to  the  phrase  "accidental  injury,"  as  employed  in  pol- 
icies of  insurance  against  accident,  and  permit  awards  only  where  re- 
covery would  be  permitted  under  such  policies.  Thus  it  was  held  in 
Bacon  v.  U.  S.  M.  A.  Ass'n,  123  N.  Y.  304,  25  N.  E.  399.  9  L.  R.  A. 
617,  20  Am.  St.  Rep.  748,  that  death  due  to  malignant  pustule,  com- 
monly called  anthrax,  caused  by  anthrax  bacteria  entering  the  pores 
of  the  skin  at  points  where  there  were  no  abrasions,  resulted  from  dis- 
ease, and  not  from  accidental  injury.  On  the  other  hand,  we  find  that 
diseases  naturally  resulting  from  traumatic  injuries  have  been  held 
to  be  accidental  injuries.  Thus  in  Bailey  v.  Interstate  Casualty  Co.,  8 
App.  Div.  127, 40  N.  Y.  Supp.  513,  blood  poisoning  arising  from  the  in- 
jection of  an  infected  hypodermic  needle  into  the  flesh  to  a  depth  not 
intended  was  held  to  be  an  accidental  injury.  In  Lewis  v.  Ocean  Acci- 
dent &  G.  Corp.,  224  N.  Y.  18,  120  N.  E.  56,  death  resulting  from  in- 
flammation of  the  brain,  in  turn  caused  by  bacteria  entering  the  blood 
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current  through  a  punctured  pimple,  was  held  to  be  due  to  accidental 
injury.    The  court  said: 

"Tbe  punctured  wound  is  an  adequate  cause.  The  eyldence  suggests  no 
other/' 

There  are  no  decisions  under  the  Workmen's  Compensation  Law 
which  are  opposed  to  the  construction  of  that  law  herein  suggested.  In 
Hiers  v,  Hull  &  Co.,  178  App.  Div.  350,  164  N.  Y.  Supp.  767,  an  award 
for  a  death  from  the  disease  of  anthrax,  which  was  caused  by  anthrax 
bacteria  entering  the  tissues  through  abrasions  or  fissures  in  the  skin, 
was  upheld ;  but  in  that  case  the  fissures  themselves  were  occasioned 
by  accidents  occurring  in  the  course  of  and  growing  out  of  the  employ- 
ment. In  Horrigan  v.  Post-Standard  Co.,  224  N.  Y.  620,  121  N.  E.  872, 
an  award  for  the  death  of  an  employe  was  upheld,  where  the  em- 
ploye placed  an  injured  hand  in  a  urinal  which  he  was  cleaning,  and 
thus  received  an  infection  from  the  results  of  which  he  died.  The 
memorandum  in  that  case  does  not  disclose  the  fact  that  the  injury  to 
the  hand  occurred  in  the  course  of  the  employment.  However,  an  ex- 
amination of  the  record  shows  that  the  commission  made  a  finding 
that  a  wound  upon  the  hand  opened  while  the  employe  was  cleaning 
the  urinal,  so  that  accidental  injury  in  the  course  of  the  employment 
preceded  the  infection.  In  Hart  v.  Wilson  &  Co.,  Inc.,  186  App.  Div. 
926,  172  N.  Y.  Supp.  896,  in  which  no  opinion  has  been  officially  re- 
ported, an  award  for  a  death  from  lockjaw  was  upheld,  where  an  em- 
ploye, having  cracks  and  crevices  in  his  fingers  constitutin^r  a  species 
of  eczema,  contracted  the  disease  of  lockjaw  while  working  among 
hides  containing  the  bacteria  of  tetanus.  The  record  in  that  case  dis- 
closes that  the  cracks  and  crevices  in  his  fingers  were  the  natural  con- 
sequences of  his  work  in  water  as  a  wool  sorter,  and  thus  accidental 
injury  in  the  course  of  employment  preceded  the  contraction  of  lock- 
jaw.* 

These  three  cases,  therefore,  all  fall  within  the  express  terms  of  the 
Workmen's  Compensation  Law  which  permit  recovery  for  the  conse- 
quences of  disease  when  the  disease  itself  is  the  result  of  injury.  There 
are  also  numberless  cases  in  which  awards  for  disabilities  or  death  have 
been  sustained  where  traumatic  injuries,  aggravating,  but  not  causing, 
diseases,  were  involved.  It  is  true  that  the  diseases  in  these  cases  did 
not  "result"  from  "accidental  injury"  within  the  meaning  of  the  defini- 
tion now  under  consideration,  since  the  diseases  pre-existed  the  inju- 
ries. However,  the  Workmen's  Compensation  Law,  in  section  10,  as 
already  noted,  provides  for  compensation  "for  the  disability  or  death" 
of  an  employe  "resulting  from  an  accidental  personal  injury,"  and  in 
these  instances  the  disabilities  or  deaths  all  resulted  from  such  an  in- 
jury though  the  diseases  involved  did  not.  These  cases,  therefore, 
are  not  in  the  least  significant  upon  the  question  now  under  consid- 
eration. 

[2]  It  is  a  matter  of  common  knowledge  that  the  conditions  gener- 
ally prevailing  in  cases  of  infectious  disease  are  caused  by  poisons  or 
♦oxins  exuded  by  living  organisms  or  bacteria  present  within  the  hu- 
man body. 
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'  ''It  may  now  be  statM  as  an  accepted  fact  tbat  all  tine  iraiMiTtant  reaalts  of 
bacteria  in  the  tissues  are  due  to  poisonous  toxins  formed  by  them."  Enc.  Brit. 
subject  "Bacteriology." 

It  is  in  this  respect  that  a  condition  of  disease  differs  from  a  condi- 
tion resulting  from,  the  taking  of  a  poisonous  drug.  In  the  former 
all  the  poisons  which  harm  or  kill  are  generated  within  the  human  body, 
while  in  the  latter  all  the  poisons  are  extraneous.  It  is  one  of  the  char- 
acteristics of  injuries  that  they  are  the  result  of  the  application  to  the 
human  body,  internally  or  externally,  of  an  external  force.  Years 
of  study  and  consideration  given  by  insurance  experts  to  the  subject 
of  accidental  injuries  have  resulted  in  the  framing  of  policies  of  acci- 
dent insurance  to  cover  as  a  general  rule  only  those  injuries  which 
are  caused  by  "external,  violent,  and  accidental  means."  Corpus  Juris, 
vol.  1,  p.  489.  Death  resulting  from  asphyxiation  has  been  held  to  be 
due  to  such  a  cause.  Paul  v.  Travelers*  Insurance  Co.,  112  N.  Y.  472, 
20  N.  E.  347,  3  L.  R.  A.  443,  8  Am.  St.  Rep.  758.  In  that  case  it  was 
said: 

"As  to  the  point  raised  by  the.  appellant  that  the  death  was  not  caused  by  ex- 
teriial  and  violent  means,  within  the  meaning  of  the  poUcy,  we  think  it  a. 
suWicient  answer  that  the  gas  in  the  atmosphere,  as  an  external  cause,  was  a 
violent  agency,  in  the  sense  that  it  worked  upon  the  intestate  so  as  to  cause 
hi^  death.  That  a  death  is  the  result  of  accident,  or  is  unnatural,  imports  an 
external  and  violent  agency  as  the  cause." 

We  have  held  that  death  from  sunstroke,  and  disabilities  from  frost 
bite  are  accidental  injuries  which  are  compensable.  Claim  of  Hemon 
V,  Holahan,  182  App.  Div.  126,  169  N.  Y.  Supp.  705 ;  Claim  of  Days 
V.  Trimmer  &  Sons,  Inc.,  176  App.  Div.  124,  162  N.  Y.  Supp.  603.  It 
may  be  that  in  such  instances  no  violence  is  present,  but  it  is  undeniably 
true  that  in  each  the  producing  cause  is  an  external  force.  In  disease 
the  cause  is  neither  "external,"  "violent,"  nor  "accidental."  It  can 
therefore  never  be  an  "accidental  injury,"  except  where  a  statute  ex- 
pressly includes  it  therein  by  particular  definition. 

In  order  to  support  the  conclusion  that  certain  diseases  of  the  char- 
acter und'er  consideration  are  accidental  injuries,  various  arguments 
have  been  advanced  to  show  "external,"  "violent,"  or  "accidental" 
mfeans  to  be  involved  as  causes. 

A  familiar  argument  is  that  such  diseases  are  produced  by  "exter- 
nal" means,  because  the  bacteria  which  cause  them  are  introduced  into 
the  human  bpdy  from  without.  Bacteria  are  daily  received  into  the 
body,  by  contact  or  inhalation,  without  resultant  disease.  The  fact  of 
their  presence  is  not  the  fact  of  disease.  As  pointed  out,  disease  re- 
suits  only  from  the  toxins  which  the  bacteria  produce  while  within  the 
body,  and  the  cause  is  native,  not  foreign,  to  that  body.  The  argu- 
ment would  place  substantially  every  infectious  disease  in  the  injury 
class,  since  in  nearly  every  instance  such  a  disease  is  produced  by  bac- 
teria which  are  the  outgrowth  of  bacteria  introduced  into  the  body 
from  without. 

Another  argument  is  that  in  certain  diseases  the  cause  is  "violent," 
because  of  the  impact  of  bacteria  when  they  invade  the  body.    Thus 
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it  was  remarked  by  Macnaghteti,  L.  J.,  in  Brintons,  Ltd.,  v.  Turvey,  7 
W.  C.  C.  1,  concerning  the  contraction  of  anthrax : 

"It  wos  an  accident  that  tlie  thing  struck  the  man  on  a  delicate  and  tender 
spot  in  the  comer  of  his  eye." 

And  of  the  decision  in  that  case  it  was  said  in  Steel  v.  Cammell,  Laird 
&  Company,  Ltd.,  2  K.  B.  232,  by  Cozens-Hardy,  L  J. : 

'^There  the  impact  of  the  baciUiiff  upon  the  particular  spot  where  the  diseased 
developed  was  proven  as  a  fact." 

In  a  dissenting  opinion  in  the  case  before  us  the  Presiding  Justicei, 
doubtless  in  deference  to  the  high  authority  of  these  utterances,  makes 
this  statement  concerning  the  disease  under  consideration : 

"The  presence  of  the  disease  in  man,  therefore,  indicates  clearly  that,  with 
more  or  less  force,  infectious  germs  have  been  carried  from  the  diseased 
horse  to  the  man." 

It  seems  to  me  that  the  reasoning  thus  adopted  is  not  sound,  and  that 
it  illustrates  the  strain  to  which  those,  who  seek  to  make  disease  s3rnoii- 
ymous  with  injury,  are  put,  when  they  try  to  justify  their  conclusions. 
Is  it  not  an  extraordinary  argument  that  there  is  a  blow,  a  traumatism, 
a  violent  act  involved,  when  microscopic  organisms,  whose  bodies  arc 
not  visible,  whose  touch  cannot  be  felt,  whose  presence  cannot  be 
known,  pass  into  the  lungs  with  the  air  by  which  they  are  carried,  or  into 
the  blood  through  open  sores  which  that  air  touches?  Granted  that 
there  is  an  impact  of  bacteria  whenever  they  enter  the  body,  so  that  ac- 
cidental injury  occurs,  then  every  day  of  our  lives  we  receive  acciden- 
tal injuries,  for  daily  we  breathe  in  bacteria,  or  take  them  into  our 
systems,  without  resultant  disease.  Once  more,  the  argument  fails 
unless  we  are  to  include  all  infectious  diseases  within  the  class  of  ac- 
cidental injuries. 

A  further  argument  is  made  that  in  cases  of  the  character  under 
consideration  there  is  accidental  injury,  because  there  is  an  "accidental 
means"  or  occurrence  involved  in  the  inception  of  the  disease.  The 
argument  overlooks  the  fact  that  under  the  Workmen's  Compensation 
Law  of  this  state  the  disease,  to  be  compensable,  must  follow,  not  mere- 
ly accident,  but  injury  as  well.  The  word* "accident'*  and  the  word  "in- 
jury" are  not  synonymous.  Accidents  occur  without  injury,  and  in- 
juries occur  without  accident.  The  critical  question  in  this  examina- 
tion is  whether  or  not  a  disease  is  ever  an  injury,  not  whether  a  dis- 
ease is  ever  an  accident,  or  accidentally  caused.  However,  if  we  as- 
sume that  "accident,"  and  "injury"  are  one,  we  are  not  in  the. least 
advanced  towards  a  working  rule  concerning  the  classification  of  dis- 
eases by  making  the  criterion  the  presence  or  absence  of  an  accident. 
If  it  can  ever  be  said  that  there  is  involved  an  accident  or  an  occur- 
rence in  the  sudden  invasion  of  the  human  body  by  bacteria,  then  in 
substantially  all  infectious  diseases  there  is  a  precedent  accident,  and 
therefore  an  accidental  injury.  It  was  said  in  Marshall  v.  East  Holy- 
well Coal  Co.,  7  W.  C.  C.  19: 

"The  accident  must  be  something  which  is  capable  of  being  assigned  to  a 
particular  date,  and  which  is  in  the  popular  and  ordinary  sense  an  accident.*' 
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There  is  always  a  definite  point  of  time,  and  in  this  sense  an  occur- 
rence, whenever  bacteria  invade  the  body,  and  the  s^iggestion  that  the 
result  of  the  invasion  is  disease  or  injury,  accordingly  as  yoii  know 
or  do  not  know  the  precise  moment  when  the  invasion  takes  place  does 
not  recommend  itself.  In  Brintons,  Ltd.,  v.  Turvey,  supra,  Robert- 
son, L.  J.,  in  a  dissenting  opinion,  remarked,  concerning  the  statement 
of  the  County  Court  judge  relating  to  the  contraction  of  anthrax,  that 
it  was  due  to  the  "accidental  alighting  of  a  bacillus  from  the  .infected 
wool  on  the  man's  eye,"  as  follows : 

"But,  while  scientifically  accurate,  tbls  vivid  presentment  as  of  a  concrete, 
although  occult,  incident  must  not  blind  us  to  the  ftict  that  any  other  case  of 
disease  falling  within  the  wide  scope  of  bacteriology  might  with  eqval  accuracy 
be  traced  to  the  occurrence  of  a  sJjnllar  accident." 

I  am  aware  of  the  fact  that  in  Brintons,  Ltd.,  v.  Turvey,  supra,  the 
disease  of  anthrax  was  classed  as  an  accidental  injury^  though  it  arose 
without  previous  abrasion  of  the  skin  or  other  traumatic  injury.  In  that 
case  the  Lord  Chancellor,  who  wrote  one  of  the  prevailing  opinions, 
seemed  to  find  himself  in  this  difficulty  over  the  phrase  "accident  caus- 
ing injury,"  which  was  under  consideration,  namely,  that  unless  "dis- 
ease" was  to  be  included  within  the  word  "injury"  there  could  be  no 
recovery  for  the  results  of  disease,  even  though  flie  disease  itself  fol- 
lowed accidental  injury.    Thus  he  says: 

"It  does  not  appear  to  me  that  by  calling  the  consequenees  of  an  accidental 
injury  a  disease  one  alters  the  nature  or  the  consequential  results  of  the  ia*. 
jury  that  has  been  inflicted.  Many  Illustrations  of  what  I  am  insisting  on 
might  be  given.  A  workman  in  the  course  of  his  employment  spills  some  cor- 
rosive acid  on  his  hands.  The  Injury  caused  thereby  sets  up  erysipelas — a 
definite  disease.  Borne  trifling  injury  by  a  needle  sets  up  tetanus.  Are  these 
not  within  the  act,  because  the  immediate  injury  is  not  perceptible  until  it 
shows  itself  in  some  morbid  change  in  the  structure  of  the  human  body, 
which,  when  shown,  we  call  a  disease?" 

In  the  corrosive  acid  case,  an  extraneous  poison  touched  the  hands, 
and  there  was  traumatic  injury  antecedent  to  disease,  just  as  clearly 
as  if  the  hands  had  been  burned  by  fire.  In  the  tetanus  case  the  prick- 
ing of  a  needle  is  assumed,  and  there  is  traumatic  injury  succeeded 
by  disease.  It  may  be  said  of  tlfe  opinion  of  the  Lord  Chancellor  that, 
had  he  been  dealing  with  the  Workmen's  Compensation  Law  of  the 
state  of  New  York,  he  would  not  have  been  troubled  with  the.  thought 
that  if  a  contrary  holding  was  made  diseases  which  were  the  conse- 
quences of  traumatic  injuries  would  not  be  compensable,  for  our  law 
provides  for  all  such  cases  when  it  defines  "injury"  and  "personal  in- 
jury" to  be  "accidental  injury,"  "and  such  disease  or  infection  as  may 
naturally  and  unavoidably  result  therefrom."  Decisions  of  other  ju- 
risdictions, which  have  to  do  with  the  interpretation  of  statutes  worded 
otherwise  than  the  Workmen's  Compensation  law  of  the  state  of 
New  York,  are  valueless  as  commentaries  upon  the  law  now  under 
consideration. 

We  have  iseen  that  all  the  arguments  advanced  in  reported  cases  to 
classify  ^  particular  disease  under  consideration  as  an  accidental  injury 
logically  result  in  placing  all  diseases  in  the  "injury"  class.   Nor  can  any 
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argument  be  made  by.which  one  group  of  diseases  may  jbe  distiiiguished 
for  purposes  of  compensation  from  any  other  group.  It  is  frequently 
suggested  that  conditions  resulting  from  the  nature  of  an  employment, 
such  as  lead  or  arsenical  poisoning,  may  be  regarded  as  belonging  to  a 
separate  class  of  occupational  diseases,  which  should  be  denied  compen- 
sation. If  a  so*called  occupational  disease  were  a  true  disease,  arising 
without  accidental  injury,  it  would  seem  somewhat  extraordinary  that 
it  should  be  made  noncompensable,  while  other  diseases  having  a  more 
remote  relationship  to  an  employment  should  be  held  to  be  the  proper 
subjects  of  an  award.  The  truth  of  the  matter  is  that  in  such  instances 
there  is  initial  injury  through  the  absorption  into  the  system  of  lead 
and  arsenic,  which  gradually  brin^  about  sickness  or  perhaps  disease. 
There  is,  however,  no  injury  which  is  accidental,  for  it  is  inflicted 
through  a  period  of  months  or  years,  and  if  disease  results  it  neverthe- 
less does  not  follow  "accidental  injury."  It  is  entirely  plain  that  we 
must  accept  all  diseases  as  compensable  without  precedent  injury,  or 
reject  all  such  diseases,  for  there  is  open  no  middle  course.  Our 
Workmen's  Compensation  Law  decides  the  matter,  for,  by  expressly 
including  diseases  which  "result"  from  "accidental  injury"  within  the 
definition  w^iich  it  gives  of  compensable  injuries,  it  excludes  there- 
from by  clear  implication  all  diseases  otherwise  arising. 

The  particular  disease  under  consideration  is  glanders,  which  was 
contracted  without  precedent  accidental  injury.  Glanders  is  a  true 
disease,  resulting  from  toxins  produced  within  the  body  by  bacterial 
action.  This  is  a  necessary  conclusion  from  the  facts  recited  in  a 
transcript  from  the  records  of  the  hospital  where  the  deceased  was 
confined.  After  giving  glanders  as  the  cause  of  death,  the  transcript 
makes  the  statement : 

"Noveniber  2,  1917.  GUiulers  bacilli  foiiod  in  postulee  and  subcutaneous 
abscesseSr'* 

Glanders  is  defined  in  the  Encyclopaedia  Britannica  as  follows : 
"Glanders  or  farcy,  a  speciflc,  infective,  and  contagious  disease,  caused  by  a 
tissue  parasite  (bacillus  mallei),  to  which  certain  animals,  chiefly  the  horse, 
ass,  and  mute,  are  liable,  and  which  is  communicable  from  them  to  man.*' 

Glanders  cannot  be  differentiated  from  other  diseases  by  the  fact 
that  ordinarily  it  is  a  disease  which  aflfects  a  horse  rather  than  a  human 
being,  for  it  cannot  matter  whence  the  bacteria,  have  proceeded  which 
set  up  disease  within  the  human  body.  Anthrax  is  a  disease  which 
commonly  affects  sheep  and  cattle,  and  is  communicable  from  them 
to  man,  yet  of  the  effects  of  anthrax  it  was  said  in  Bacon  v.  U.  S.  M. 
A.  Ass'n,  supra: 

"The  difference  between  the  i*ause  of  this  condition  and  the  causes  of  typhoid 
ferer,  tuberculosis,  smallpox,  scarlet  fever,  and  such  like  diseases,  is  that 
this  particular  condition  is  caused  by  different  bacilli  from  the  others,  and 
they  come  in  contact  with  the  skin  or  enter  into  its  pores,  while  In  the  other 
cases  they  are  generally  breathed  in." 

Except  that  the  bacilli  differ,  glanders  does  not  differ  from  the  dis- 
eases named  in  the  quotation.  -We  think  that  for  legal  purposes  glan- 
ders is  a  disease  which,  when  contracted  without  previous  accidental  in- 
i76N.Y.S.— 42 
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jury  occurring  in  the  course  of  employment,  cannot  be  classed  under 
the  Workmen's  Compensation  Law  of  this  state  as  an  accidental  in- 
jury arising  out  of  and  in  the  course  of  employment.  We  therefore 
conclude  that  the  question  should  be  answered  in  the  negative,  the 
award  reversed,  and  the  claim  dismissed. 

The  question  is  answered  in  the  negative,  the  award  reversed,  and 
the  claim  dismissed.    All  concur,  except 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  Glanders  or  farcy  is  a 
horse  disease.  It  rarely  afflicts  man,  but,  when  it  does,  is  usually  caus- 
ed by  germs  from  the  secretions  of  the  nose  of  the  diseased  horse  in- 
oculating him  through  an  abrasion  of  the  skin  or  mucous  membrane, 
usually  of  the  nose.  It  is  said,  however,  that  experiments  have 
demonstrated  the  possibility  of  inoculation  through  sound  skin  or 
sound  mucous  membrane.  The  presence  of  the  disease  in  man, 
therefore,  indicates  that,  with  more  or  less  force,  infectious  germs 
have  been  carried  from  the  diseased  horse  to  the  man  and  inoculated 
him  through  an  abrasion  of  the  skin  or  a  break^in  the  mucous  mem- 
brane. 

The  employer  had  in  his  stables  a  glandered  horse,  which  was  to 
be  taken  to  the  dock  to  be  killed.  The  horse  was  kept  in  the  basement, 
away  from  the  other  horses,  and  the  decedent  had  nothing  to  do  with 
it,  and  was  not  near  it  until,  at  the  request  of  the  employer,  he  led  it 
in  the  evening  to  the  dock.  It  does  not  appear  that  any  other  horse 
in  the  stable  had  the  disease,  or  that  the  employe  had  been  otherwise 
exposed.  The  morning  following,  the  decedent  was  sick,  showing  the 
symptoms  of  glanders,  and  he  died  from  that  disease  in  about  two 
weeks.  The  commission  found  no  abrasion  of  the  skin,  and  therefore 
concluded  that  the  inoculation  came  through  inhalation.  It  is  there- 
fore reasonably  certain  that  the  germs  of  glanders,  emitted  from  the 
nostrils  of  the  horse,  entered  the  nostrils  of  the  employe  at  a  break  in 
the  mucous  membrane,  with  the  result  that  he  died  of  glanders  in 
about  two  weeks. 

It  seems  clear  that  the  employe's  death  resulted  from  an  accidental 
injury  within  the  meaning  of  the  Workmen's  Compensation  I^w. 

"Unexpected  consequences  have  resulted  from  an  act  which  seemed  trivial 
and  Innocent  in  the  doing.  Of  Itself,  the  scratch  or  the  puncture  was  harmless. 
Unexpectedly  It  drove  destructive  germs  beneath  the  skin,  and  thereby  became 
lethaL  To  the  scientist,  who  traces  the  origin  of  disease,  there  may  seem  to 
be  no  accident  in  all  this.  Trobably  It  is  true  to  gay  that,  in  the  strictest 
sense  and  dealing  with  the  region  of  physical  nature,  there  is  no  such  thing 
as  an  accident.*  Halsbury,  L.  C,  In  Brintons  v.  Turvey,  Ia  R.  [1905]  A.  O.  230, 
233.  But  our  point  of  view,  in  fixing  the  meaning  of  this  contract,  must  not 
be  that  of  the  scienlist  It  must  be  that  of  the  average  man.  Brintons  v.  Tur- 
vey, supra;  Ismay,  Imrle  &  Co.  v.  WilUamson,  L.  R.  [1906]  A.  C.  437,  440- 
Such  a  man  would  say  that  the  dire  result,  so  tragically  out  of  proportion  to 
its  trivial  cause,  was  something  unforeseen,  unexpected,  extraordinary,  an 
unlooked  for  mishap,  and  so  an  accident.  This  test— the  one  that  is  applied 
in  the  common  speech  of  men — Is  also  the  test  to  be  applied  by  courts*" 
Lewis  v.  Ocean  Ace.  &  G.  Corp,,  224  N.  Y.  18,  20,  21,  120  N.  B.  56,  57. 

That  case  arose  under  an  accident  p&licv  insuring  against  ''loss  or 
disability,   resulting   directly,   independently,   and   exclusively   of   all 
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Other  causes,  from  bodily  injuries  effected  solely  through  accidental 
means.*'  Dcalii  was  due  to  inflammation  of  the  brain  produced  by  the 
germ  known. as  the  "staphyloccus  aureus,"  which  came  from  an  in- 
fected perforated  pimple  upon  the  lip.  The  court  considered  the  death 
accidental. 

**The  word  'accident'  la  susceptible  of  and  has  rec^ved  many  definitions, 
Tarylng  with  the  connection  In  which  it  Is  nsed.  ♦  ♦  ♦  As  used  in  an 
Indemnity  policy,  such  as  this,  we  are  of  the  (pinion  that  the  word  •accident* 
means  an  undesigned  and  unforeseen  occnrrence  of  an  afflictive  or  unfortunate 
character,  resulting  in  bodily  injury  to  a  person  other  than  the  insured." 
Melcher  v.  Ocean  Accident  &  Guarantee  CJorp.,  226  N.  Y,  51,  66,  128  N.  B.  81. 

The  words  "accident,'*  "injury,"  and  "disease"  are  very  flexible  in 
meaning,  and  are  to  be  construed  according  to  the  true  intent  and 
spirit  of  the  statute  or  contract  in  which  they  are  found,  with  refer- 
ence to  the  particular  circumstances  under  consideration. 

An  employer  negligently  allowed  the  supply  of  drinking  water  to 
be  contaminated  with  typhoid  fever  germs,  and,  from  drinking  the 
water,  ah  employe  contracted  typhoid  fever,  which  proved  fatal.  It 
was  held  that  the  death  was  due  to  accident  within  the  Compensation 
Law.  Vennen  v.  New  Dells  Lumber  Co.,  161  Wis.  370,  154  N.  W.  640, 
L.  R.  A.  1916A,  273,  Ann.  Cas.  1918B,  293;  ^tna  Life  Ins.  Co.  v. 
Portland  Gas  &  Coke  Co.,  229  Fed..  552,  144  C.  C.  A.  12,  L.  R.  A. 
1916D,  1027. 

A  hostler  contracted  glanders  from  a  diseased  horse  and  died  of  that 
disease,  and  the  Supreme  Judicial  Court  of  Massachusetts  (Hood  v. 
Maryland  Casualty  Co.,  206  Mass.  223,  92  N.  E.  329,  30  L-  R.  A.  [N. 
S.]  1192,  138  Am.  St.  Rep.  379)  held  it  was  an  accidental  death;  the 
court  saying: 

"It  is  plain  that  Barry  snlTered  hodlly  injury  in  consequence  of  becoming  in- 
fected with  glanders,  as  much  so  as  if  he  had  had  a  leg  or  an  arm  broken  by  a 
kick  from  n  vicious  horse.  ♦  ♦  ♦  It  was  In  the  nature  of  an  accident  that 
he  was  set  to  work  upon  or  cleaning  up  after  horses  that  had  glanders,  and 
tt  was  in  the  nature  of  an  accident  that  he  became  Infected  with  the  dis- 
ease." 

In  Hiers  v.  Hull  &  Co.,  178  App.  Div.  350,  164  N.  Y.  Supp.  767, 
an  employe  contracted  the  disease  of  anthrax  while  haindlinfif  hides,  and 
we  held  it  an  accidental  injury  within  the  Compensation  Law.  In  that 
case,  it  is  true,  the  germs  entered  an  abrasion  of  the  skin ;  in  this  case 
they  evidently  entered  a  break  in  the  membrane  of  the  nose.  Justice 
Cochrane,  in  his  opinion  in  that  case  explains  Bacon  v.  U.  S.  M.  A. 
Association,  123  N.  Y.  304,  25  N.  E.  399,  9  L.  R.  A.  617,  20  Am.  St. 
Rep.  748. 

Anthrax,  caused  by  a  germ,  settled  on  the  eye  of  a  wool  sorter,  with- 
out any  apparent  physical  injury,  is  an  accidental  injury.  Brintons, 
Ltd.,  V.  Turvey.  supra. 

Sunstrokes  and  heat  strokes  have  been  held  to  be  accidental  in* 
juries,  where  apparently  there  was  no  physical  injury.  Hemon  v, 
Holahan,  182  App.  Div^  126, 169  N.  Y.  Supp.  705;  Campbell  v.  Claus- 
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-en-Flanagan  Brewery,  183  App.  Div.  499,  171  N.  Y.  Supp.  S22; 
Bradbury's  Workmen's  Compensation  Law  (3d  Ed.)  383,  443 ;  Ismay, 
Imrie  &  Co.  v.  Williamson,  99  L.  T.  595,  1  B.  W.  C.  C,  232. 

It  is  not  strictly  accurate  to  say  that  anthrax,  glanders,  and  like  dis- 
eases are  only  compensable  when  they  follow  an  independent  trauma- 
tism arising  in  the  course  of  the  emplojmient.  If  the  decedent  had 
teen  inoculated  through  a  pre-existing  abrasion  upon  his  hand,  there 
would  seem  to  be  little  difficulty  in  saying  that  the  death  came  from  an 
accidental  injury.  It  is  immaterial  when  or  how  the  abrasion  in  the 
skin  or  the  break  in  the  mucous  membrane  occurred;  the  important 
fact  is  the  accidental  infection,  the  real  producing  cause  of  the  death. 

The  germs  did  not  knock  the  employe  down  or  break  his  jaw ;  but 
concededly  they  caused  his  death.  The  death  occurring  from  a  risk 
of  the  employment,  it  is  better  to  rest  upon  the  ordinary  presumption 
in  favor  of  the  claim  than  to  resort  to  fine-spun  theories  to  destroy  it. 
The  decedent  knew  that  the  horse  had  glanders,  and  that  it  was  being 
killed  to  prevent  the  spread  of  that  disease,  and  he  evidently  exercis- 
ed due  care  to  avoid  infection  and  to  be  at  all  times  a  safe-  distance 
from  the  horse.  We  are  not  required  to  assume  that  the  mere  breath- 
ing of  the  horse  and  the  man  carried  the  germs  and  caused  the  inocu- 
lation. It  is  more  probable  that  a  sneeze  or  cough,  or  a  sudden  toss 
of  the  head  of  the  horse,  caused  the  infectious  matter  to  go  some  dis- 
tance, and  that  such  unexpected  act  brought  about  the  inoculation. 
In  any  event,  by  pure  accident,  the  germs  passed,  with  more  or  less 
force,  from  the  horse  to  the  man.  It  is  unnecessary  to  inquire  wheth- 
er the  death  was  caused  by  the  particular  germs  which-  actually  made 
the  passage ;  they  were  the  proximate  cause  of  the  death,  and  in  the 
cases  above  cited,  of  the  typhoid  germs,  the  glanders  germs,  and  the 
anthrax  germs,  that  matter  was  not  deemed  important.  The  germs 
-which  entered  the  body  were  treated  as  the  cause  of  the  trouble  which 
resulted  from  them. 

Frequently  the  time,  the  place,  and  circumstances  are  important 
factors  in  determining  whether  an  infection  or  injury  is  the  result  of 
accident.  If  the  infection  takes  place  at  a  definite  known  time,  from  a 
definite  known  cause  connected  with  the  employment,  it  may,  within 
the  liberal  spirit  of  the  law,  be  considered  an  accidental  injury,  while, 
in  the  absence  of  such  conditions,  the  disability  might  be  attributable 
to  general  causes,  or  treated  as  arising  from  a  vocational  disease  or 
otherwise. 

Matter  of  Horrigan  v.  Post-Standard  Co.,  224  N.  Y.  620,  121  N.  E. 
872,  is  on  all  fours  with  this  case. 

Another  question,  not  raised  in  the  briefs,  is  present  in  the  case.  It 
is  currently  assumed,  I  think  erroneously,  that  the  Worknien's  Com- 
pensation Law  applies  only  where  an  accident  is  shown.  The  amend- 
ment to  the  Constitution  upon  which  the -Compensation  Law  rests  does 
not  limit  compensation  to  cases  of  accident.  It  is  evident  that  the 
Legislature  may  award  compensation  for  any  injury  resulting  from  the 
employment.  Subdivision  7  of  section  3  of  the  Workmen's  Compen- 
sation Law  defines  injury  and  personal  injury: 
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** 'Injury*  and  'personal  injury'  mean  only  aodOental  Injnrles  arising  out  of 
and  In  the  course  of  employment  and  such  disease  or  infection  as  may  natural- 
ly and  unayoldjtbly  result  ttierefrom." 

The  word  "therefrom"  at  the  end  of  the  sentence  logically  and 
grammatically  refers  back  to  the  word  "employment,"  and  riot  to  the 
words  "accidental  injuries."  Is  that  the  legislative  meaning,  or  was 
the  section  intended  to  limit  the  words  "injury"  and  "personal  inju- 
ries" to  "accidental  injuries"?  In  my  opinion  a  disease  or  infection 
naturally  and  unavoidably  resulting;  from  the  employment  is  compen- 
sable under  the  statute.  Each  word  in  the  section  should  have  a  mean- 
ing, and  unless  I  am  right  in  the  construction  the  provision  as  to  dis- 
eases and  infection  is  without  meaning.  If  an  accidental  injury  nat- 
urally unavoidable  results  in  disease  or  infection,  the  disease  or  infec- 
tion would  at. common  law  be  considered  as  part  of  the  damages  re- 
sulting from  the  accident.  The  closing  words  of  the  subdivision,  there- 
fore, were  not  necessary  to  cover  such  a  case,  and  if  no  other  cases 
were  intended  to  be  covered  the  language  is  clearly  superfluous.  The 
Legislature  appreciates  the  value  of  words,  and  presumably  does  not 
waste  them,  and  it  is  proper  construction  to  give  force,  so  far  as  may 
be,  to  all  of  the  words  in  the  statute.  These  words  cannot  be  given 
force  without  the  result  that  diseases  and  infections  naturally  and  un- 
avoidably resulting  from  the  employment  are  within  the  statute.  I  as- 
sume that  the  word  "unavoidable"  does  not  mean  that  the  disease  or  in- 
fection must  necessarily  follow  to  every  person  engaged  in  the  employ- 
ment, but  fairly  means  that  the  disease  or  infection  naturally  results 
from  the  employment  and  from  no  other  source,  and  that  the  injured 
party  did  not  outside  of  the  employment  bring  the  disease  or  infec- 
tion upon  himself,  but  the  unavoidable  conclusion  is  that  it  came  from 
the  employment  and  not  otherwise. 

If  we  are  wrong  in  concluding  that  there  was  an  accidental  injury, 
nevertheless  the  award  may  stand. 

I  favor  affirmancfe. 

COCHRANE,  J.,  concurs  in  this  dissent 

\ 


(106  Misc.  Hep.  661) 

HOLLIDAY  y.  McGBAW  et  aL 

(Supreme  Court,  EQuity  Term,  Erie  County.    March,  1919.) 

1.  Pabtibs  ^^25 — JoiNDEB— Avoidance  of  Mui/tiplicity  or  Suhb. 

In  suit  In  equity  by  mortgagee  of  collection  of  postage  stamps,  under 
her  written  agreement  with  mortgagor's  assignee  to  enable  him  to  re- 
deem, Involving  rights  to  trust  fund  deposited  thereunder  and  In  Its  dis- 
tribution, a  sales  agent,  to  whom  mortgagor,  without  mortgagee's  consent, 
had  pledgtnl  part  of  collection  with  authority  to  sell,  and  who,  on  notice, 
had  recognized  mortgagee's  lien,  and  whose  accounting  and  Uen  claims 
were  Involved,  was  properly  joined  as  a  defendant  to  avoid  a  multiplicity 
of  suits,  as  court  could  finally  determine  all  controversies,  even  though  on 
the  pleadings  It  could  not  enter  Judgment  against  sudi  agent. 

^s»For  other  caiea  see  Mune  topic  a  KBY-NUUBSR  in  all  Kor-Nuobervd  Digeets  A  Indexes 
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2.  Chattel  Mobtgaoxr  <S9I29— DxFAiijur— Tteza   oar  Mostoaobk — Bsoeup- 

TIOW. 

Though  chattel  mortgage  of  valuable  collection  of  postage  stamps  con- 
tained no  provisions  as  to  a  foreclosure  or  a  sale  by  mortgagee,  the  mort- 
gagor's default,  in  the  absence  of  any  waiver  thereof,  vested  legal  title  to 
stamps  in  mortgagee,  subject  only  to  mortgagor's  right  to  sue  in  equity  for 
redemption  In  so  far  as  stamps  had  not  been  lawfully  sold  by  mortgagee, 
on  paying  indebtedness,  interest,  and  reasonable  disbursements  of  mort- 
gagee, less  proceeds  of  her  sales  and  market  value  of  stamps  sold  by  her 
in  a  manner  not  calculated  to  realize  their  market  value. 

3.  Chattel  Mostoages  ^s»293 — ^Bight  of  Redemption. 

The  mortgagor's  right  of  redemption  can  only  be  cut  off  by  foreclosure 
sale,  or  a  sale  on  reasonable  notice  to  the  mortgagor. 

4.  Chattel  Mortgages  €=>262(1)— Sale  by  Mortgagee — Cbedits. 

A  chattel  mortgagee,  acting  in  good  faith,  could  sell  at  public  or  pri- 
vate sale,  after  default,  and  would  be  entitled  to  be  credited  with  pro- 
ceeds of  sales,  if  fairly  made,  and  in  the  absence  of  any  express  provision 
for  private  sale,  for  the  value  of  the  property. 

5.  Chattel  Mobtgagbs  €=3>240 — Default — Sale  bt  Mortgagee. 

In  absence  of  express  agreement  or  statute  requiring  sale  of  property 
by  chattel  mortgagee  on  default,  she  was  only  obliged  to  sell  in  case  she 
desired  to  hold  mortgagor  for  any  deficiency ;  but,  If  she  so  desired,  it  was 
her  duty  to  sell  within  a  reasonable  time,  or  she  would  be  deemed  to  have 
elected  to  retain  property  in  satisfaction  of  whole  indebtedness. 

6.  Chattel  Mortgages  <&=»262(1)-*-Sale — Cash. 

It  is  necessarily  implied,  in  authority  of  mortgagee  to  make  sale  for 
which  he  is  to  claim  credit  against  the  'mortgagor,  that  sale  shall  not  be 
made  in  exchange  for  other  property,  but  shall  be  for  money,  either  paid 
or  promised  to  be  paid. 

7.  Chattel  Mortgages  ^=»262(1) — Sale — Credit. 

If  mortgage  expressly  provides  that  sale  shall  be  for  cash,  and  mort- 
gagee gives  credit,  sale  will  nevertheless  be  valid;  but  mortgagee  takes 
risk  of  payment,  and  must  give  mortgagor  credit  for  price  for  which  prop- 
erty is  sold. 

8.  Principal  and  Agent  ^^190(di)-*-CoNTRAOT  with  Agent*— Knowledge  ok 

Agency — Evidence. 

Evidence  held  to  show  that  defendant,  at  time  he  contracted  with  mort- 
gagor of  valuable  collection  of  postage  stamps  to  sell  stamps  on  commis- 
sion, after  title  had  passed  to  mortgagee  by  default,  knew  that  mortgagor 
was  acting  as  agent  for  mortgagee. 

9.  Chattel  Mortgages  ^=>297 — Defaitlt — Sale  by  Mortgagor — Redemption. 

Where  assignee  for  creditors  of  mortgagor  of  collection  of  postage 
stamps  attempted  to  redeem,  and  had  been  mortgagor's  sales  agent,  who 
knew  that  mortgagor,  acting  as  agent  for  mortgagee,  refused  to  return 
unsold  stamps  and  account  for  proceeds  of  sales,  but,  after  commence- 
ment of  assignee's  action  for  redemption,  deposited  unsold  stamps  in 
court,  assignee  could  not  charge  mortgagee  with  value  thereof,  but  was 
only  entitled  to  have  them  delivered  to  him  as  if  he  had  sued  for  redemp- 
tion, and,  where  all  stamps  had  been  sold  for  full  market  value,  was  not 
prejudiced  by  their  sale. 

10.  Chattel  Mortgages  ^=>297 — Default. 

Where  owner  of  valuable  collection  of  postage  stamps  gave  chattel 
mortgage  thereon  and  defaulted,  and  mortgagee,  having .  title,  employed 
proper  agent  to  sell  part  of  stamps,  and  where  there  wa^i  nothing  to  show 
that  outstanding  claims  against  purchasers  and  against  agent  wereL  not 
collectable,  credit  of  sales  should  be  borne  by  mortgagor's  assi/znee  for 
creditors,  suing  to  redeem,  and  not  by  mortgagee. 

^=9For  other  catef^  naa  i«me  topic  &  KBY-^UMDBR  In  aU  Key-NumbOMd  Dlgetfts  A  Ibdezes 
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11.  Obattel  IlOBTOAoas  ^s:»297 — ^B£D1bicpvion-^Ali/0wancbb  to  Mobtoaoxe. 

In  suit  to  establish  rigbts  of  plaintiff,  as  mortgagee,  and  of  defendant, 
as  assignee  for  mortgagor's  creditors,  pursuant  to  written  agreement, 
in  effect  an  action  to  redeem,  mortgagee  was  entitled  to  amount  of  her 
lien  and  necessary  expenses  in  preserving  and  handling  mortgaged  stamps, 
togetber  wUb  coet^  of  her  action  to  establish  lien,  and  taxed  costs  of  pres- 
ent action,  payable  out  of  fund  deposited  in  court,  with  interest  thereon, 
upon  her  execution  of  due  assignment  to  assignee  of  her  claim  against  pur- 
chasers from  her  agents,  who  had  not  paid  in  full,  and  against  the  agent. 

12.  CHATrKL  Hobtgagbs  ^=»2&7 — ^Redemption — Allowances  to  MoBXGAaoR — 
Attobnkt'6  Fees. 

Where  chattel  mortgage  of  Taluable  collection  of  postage  stamps  did  not 
proTide  for  allowance  of  mortgagee's  attoimey's  fees  in  foreclosure  action, 
they  were  not  allowable  to  her  on  redemption  by  assignee  for  creditors  of 
mortgagor. 

13.  Chattel  Mobtoages  €=»297 — Redemption — ^Accounts. 

In  suit  to  enable  assignee  of  mortgagor  to  redeem  collection  of  post-  ' 
^ge  stamps,  agent  employed  by  parties  to  sell  stamps  was  entitled  to 
deduct  from  money  in  hia  hands  lor  services  in  remounting  them,  and  to 
his  commissions  on  stamps  sold,  and  was  accountable  to  mortgagee,  as 
his  principal,  for  money  In  his  hands,  which  right,  together  with  such 
agent's  right  to  a  percentagie  commission  on  outstanding  accounts,  she 
Bhonid  ass^  to  assignee,  and  such  agent  was  entitled  to  conclusions  of 
law  that  neither*  his  surrender  of  stamps,  which  were  sold  by  assignee,  nor 
his  delivery  of  remaining  stamps  into  court,  should  waive  his  right  in  the 
premises. 

Suit  in  equity  by  AHce  F.  Holliday  against  Harrison  B.  McGraw, 
as  assignee-  for  the  benefit  of  creditors  of  George  H.  Worthington,  and 
Warren  H.  Colson,  to  establish  the  rights  of  plaintiff  and  the  defend- 
ant assigiiee,  under  and  pursuant  to  an  agreement  in  writing  entered 
into  by  them  on  June  22,  1917,  and  to  a  trust  fund  deposited  thereun- 
der, and  for  the  distribution  thereof,  tried  on  issues  of  fact  without  a 
jury.  Decision  in  accordance  with  opinion  to  be  presented  for  set- 
tlement on  notice. 

See,  also,  163  N.  Y.  Supp.  362. 

Wallace  Thayer,  of  Buffalo,  for  plaintiff. 

Daniel  J.  Kenefick,  of  Buffalo,'  for  defendant  McGraw. 

Louis  L.  Babcock,  of  Buffalo,  for  defendant  Colson. 

LAUGHLIN,  J.  On  the  7th  day  of  May,  1912,  the  assignor, 
George  H.  Worthington,  wais  the  owner  of  a  large  and  valuable  col- 
lection of  postage  stamps,  mounted  in  about  60  volumes,  known  as  the 
"Worthington  Collection,"  and  on  that  day  he  executed  a  mortgage 
thereon  to  the  plaintiff,  as  collateral  security  for  his  promissory  note, 
payable  to  her,  bearing  even  date  therewith,  for  $337,500,  payable  on 
or  before  two  years  from  date.  The  consideration  for  the  note  was 
a  loan  of  1,500  shares  of  the  common  stock  of  the  American  Chicle 
Company,  then  owned  by  and  in  possession  of  the  plaintiff,  the  market 
value  of  which  was  the  amount  of  the  note.  Worthington  was  to  have 
the  right  to  pledge  the  stock,  and  it  was  contemplated  that  thereby  he 
might  become  disabled  from  returning  it.  It  was  agreed  between 
the  plaintiff  and  Worthington,  in  effect,  that  at  the  expiration  of  two 
years  he  should  return  the  stock,  or  such  of  it  as  he  had  on  hand,  and 
in  the  event  of  his  inability  or  failure  to  return  any  of  it  he  should 

^s>For  other  cases  see  eame  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DigeetB  ft  Indexes 
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pay  the  whole  amount  of  the  note,  and  in  the  event ^f  his  returning 
part  of  it  he  should  pay  the  note,  less  the  value  of  the  stock  when  so 
returned.  He  pledged  the  stock  as  contemplated,  and  the  title  subse- 
quently passed  to  the  pledgee.  He  paid  on  the  note  only  the  sum  of 
$25,500,  and  that  sum  was  paid  in  installtnents,  alter  the  note  became 
due,  from  the  proceeds  of  the  sale  of  the  stamps. 

He  was  a  resident  of  Cleveland,  Ohio,  and  the  plaintiff  was  a  resi- 
dent of  BuflFalo,  N.  Y.  On  the  25th  day  of  September,  1915,  he  made 
an  assignment,  pursuant  to  the  statutory  law  of  Ohio,  to  tfie  defendant 
McGraw,  for  the  benefit  of  creditors,  and  the  assignment  became  ef- 
fective on  the  27th  or  29th  of  September,  1915.  Thereafter  the  plain- 
tiff brought  an  action  in  the  Supreme  Court,  Erie  County,  N.  Y., 
against  Worthington,  McGraw  as  assignee,  and  others,  for  the  foreclo- 
sure of  the  chattel  mortgage.  The  issues  thereunder  were  tried,  and  a 
decision  thereon  filed  on  the  13th  day  of  February,  1917,  and  judgment 
entered  thereon  four  days  later.  The  court  found,  among  other  things, 
that  when  the  chattel  mortgage  was  executed  the  stamps  were  in 
Cleveland,  Ohio,  but  that  Worthington  agreed  to  forward  them  to  the 
plaintiff  as  soon  as  he  could  have  them  properly  mounted  and  shipped ; 
that  he  failed  to  perform  that  agreement,  and  without  the  plaintiff's 
knowledge  or  consent  pledged  part  of  the  collection  from  time  to  time, 
from  the  2d  day  of  March  to  the  Uth  day  of  November,  1914,  to  Col- 
son,  the  defendant  herein,  a  sales  agent,  with  authority  to  sell  the 
same;  that  plaintiff  from  time  to  time  demanded  that  he  ship  the 
stamps  to  her,  and  between  September  28,  1914,  and  June  28,  1915, 
he  shipped  a  large  part  thereof  to  her ;  that,  when  the  plaintiff  discov- 
ered that  he  had  been  or  was  trying  to  sell  the  stamps,  she  protested 
that  it  was  in  violation  of  her  rights;  that  on  the  20th  of  May,  1915, 
Worthington  wrote  Colson  that  he  had  turned  the  collection  over  to 
the  plaintiff,  and  to  account  to  her  for  any  sales  made ;  that  on  the  2d 
of  June,  1915,  the  plaintiff  expressed  to  Colson  part  of  the  stamps  she 
had  received  from  Worthington,  and  wrote  him  saying  that  she  had 
been  informed  that  he  understood  thut  she  had  a  right  to  a  lien  on  the 
stamps  and  that  she  would  expect  him  to  acoount  to  her,  and  to  confer 
with  her  concerning  prospective  purchasers  of  the  stamps  she  was  then 
forwarding  to  him  and  all  other  stamps  she  might  send  to  him;  that 
from  this  time  on  Colson  recognized  tlie  plaintiff  as  the  owner  and 
having  a  first  lien  on  the  stamps  for  the  amount  of  the  note ;  that  after 
May  6,  1915,  Colson  transmitted  to  the  plaintiff,  in  installments,  the 
said  sum  of  $25,500,  credited  on  the  note,  as  the  net  proceeds  of  sales 
received  by  him,  after  deducting  his  commissions,  and  the  sum  of 
$6,000  to  reimburse  him  for  advances  made  by  him  to  Worthington 
on  said  6th  day  of  May,  1915,  without  the  plaintiff's  knowledge  or 
consent ;  that  all  of  the  stamps  theretofore  delivered  to  Colson  and  un- 
sold had  been  delivered  to  the  plaintiff  by  him,  and  were  in  her  posses- 
sion at  the  time  of  the  trial  of  the  issues  in  that  action ;  that  the  plain- 
tiff has  retained  possession  of  all  of  the  stamps  upon  which  she  claim- 
ed a  lien,  with  the  exception  that  she  let  Worthington  have  and  pledge 
part  of  them  for  a  personal  loan  to  him,  and  she  was  obliged  to  pay 
$15,000  to  redeem  them  therefrom,  and  that  it  was  not  shown  that  the 
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plaintfff  had  acquiesced  im  the  sale  of  any  stamps  by  WoiH:hington,  or 
in  the  payment  of  the  proceeds  of  the  sale  of  any  stamps  by  Colson  to 
Worthington.  The  amount  of  the  piaintifF's  lien  on  the  stamps  was 
established  by  the  decision  and  judgment  in  that  action  as  $346,602.30, 
and  costs  were  awarded  to  her,  and  it  was  decreed  that  the  stamps 
should  be  sold  at  public  sale  to  the  highest  bidder  in  accordance  with 
the  rules  of  law  and  practice  of  the  court  in  the  case  of  the  foreclosure 
of  chattel  mortgages  or  pledges,  after  giving  notice  of  the  time  and 
place  of  sale,  as  required  by  law,  and  that  the  plaintiff  should  have  a 
judgment  against  Worthington  for  any  deficiency.  See  99  Misc.  Rep. 
141,  163  N.  Y.  Supp.  362. 

The  plaintiff  gave  notice,  pursuant  to  the  Lien  Law  (Consol.  Laws, 
c.  33),  of  her  intention  to  sell  the  stamps  at  public  sale  on  the  29th  of 
May,  1917,  and  the  sale  was  adjourned  until  the  29th  of  June  thereaft- 
er. In  the  meantime,  and  on  the  22d  day  of  June,  1917  the  plaintiff 
and  McGraw,  as  assignee,  entered  into  the  agreement  in  writing  upon 
which  this  action  is  based.  It  is  recited  therein  that  the  assignee  was 
the  owner  of  the  stamps  and  ready  to  redeem  them  by  paying  the 
amount  of  the  plaintiff's  lien  and  the  expenses  of  serving  notice  and 
advertising  the  sale;  that  by  receipts  from  the  proceeds  of  the  sale 
of  the  stamps  through  Colson,  not  adjusted  in  the  other  action, 
the  plaintiff's  claim  had  been  reduced  to  $327,278.14,  which  it  was 
stipulated  on  the  trial  hereof  involved  a  clerical  error,  and  should 
have  been  $327,796.77 ;  that  Colson  had  received  on  account  of 
the  sales  of  stamps  further  sums  aggregating  $31,868.41,  which  he 
had  not  paid  over  to  the  plaintiff,  and  that  he  claimed  $7,995.26 
thereof  as  commissions  for  making  the  sales,  and  also  claimed  a 
lien  on  the  balance,  and  refused  to  account  therefor,  and  that  plain- 
tiff or  her  assignor  had  delivered  to  Colson  to  sell,  at  private  sale, 
certain  of  the  stamps,  of  the  estimated  value  of  $55,000,  which 
he  still  held  unsold,  and  asserted  a  lien  thereon,  and  refused  to  sur- 
render them  to  the  plaintiff,  who  was  thereby  rendered  unable  to  de- 
liver them  to  the  assignee ;  that  the  plaintiff  claimed  that  the  assignee 
should  pay,  as  a  condition  of  exercising  his  right  of  redemption,  her 
attorney's  bill  for  services  in  the  other  action,  and  in  the  said  steps 
taken  with  a  view  to  selling  the  stamps,  amounting  to  $10,827,  and  a 
bill  rendered  by  counsel  employed  on  the  trial  of  the  other  action  for 
$2,500,  and  her  expenses  in  connection  with  the  stamps,  aggregating 
$1,115,  all  of  which  amounts  she  claimed  to  be  reasonable  charges, 
and  that  the  assignee  denied  liability  therefor,  or  liability  in  the  amount 
claimed;  that  the  assignee  claimed  that  the  $31,868.41  collected,  and 
not  accounted  for  by  Colson,  should  be  credited  on  the  plaintiff's  lien, 
and  that  the  plaintiff  claimed  that  Colson  was  entitled  to  deduct  there- 
from his  said  claim  for  commissions,  and  that  the  assignee  should  look 
to  Colson  for  the  balance ;  that  the  assignee  claimed  that  the  remain- 
ing stamps  then  in  Colson's  hands  should  be  delivered  to  him,  or  the 
viduc  thereof  credited  on  the  plaintiff's  claim,  and  that  the  plaintiff 
claimed  that  the  assignee  should  look  to  Colson  for  the  return  of  the 
imsold  stamps;  that  both  parties  deemed  it  desirable  that  a  redemp- 
ttOD  should  be  effected,  and  that  the  stamp3  in  the  plaintiff's  posses- 
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sion  should  be  delivered  to  Uie  assignee  u{)oa  his  paying  the  part  of 
her  claim  not  disputed,  and  upon  his  depositing  a  further  sum  to 
await  the  voluntary  adjustment  or  legal  determination  of  the  disputed 
questions.  After  making  these  recitals  in  the  form  of  preambles,  the 
parties  agreed  that  the  assignee  should  pay  the  plaintiff  the  sum  of 
$240,409.78,  conceded  to  be  due,  and  that  the  plaintiff  should  deliver 
all  the  stamps  in  her  possession  to  him,  and  that  the  assignee  should 
deposit  $101,310.41  in  the  Bankers'  Trust  Company  to  the  credit  of 
Judge  Kenefick  and  Mr.  Thayer,  as  trustees,  to  await  the  adjustment  or 
adjudication  of  the  disputed  questions,  and  it  was  further  agreed 
that,  if  there  was  no  adjustment  of  the  controversy  within  30  days, 
then  the. plaintiff  should  commence  an  action  for  an  adjudication  with 
respect  thereto.  The  plaintiff  and  the  assignee  were  unable  to  ad- 
just their  differences,  and  she  then  brought  this  action,  alleging  these 
facts  and  making  Colson  a  party  defendant,  and  demanded  that  the 
rights  of  the  respective  parties  in  and  to  the  fund  so  deposited,  and 
in  and  to  the  money  and  stamps  in  Colson's  hands,  be  determined,  and 
that  she  be  paid  the  full  amount  of  her  remaining  claim  as  it  shall  be 
augmented  by  said  attorney  and  counsel  charges  and  expenses,  and  that 
after  payment  of  the  plaintiff's  claim  in  full,  and  costs,  that  the  resi- 
due of  the  money  and  stamps  be  turned  over  to  the  defendants  in  ac- 
cordance with  their  rights  and  interests  in  the  premises,  and  for  such 
other  and  further  relief  as  may  be  just  afid  proper. 

[1]  At  the  outset  counsel  for  the  assignee  contended  that  Colson 
was  not  a  proper  party,  and  that  this  litigation  should  be  confined  to 
litigating  the  rights  of  the  plaintiff  and  the  assignee  with  respect  to  the 
funds  so  deposited  under  the  agreement  of  June  22,  1917,  and  that  in 
any  event,  if  litigation  is  to  be  extended  to  an  accounting' by  Colson 
to  the  plaintiff  and  an  adjustment  of  their  respective  rights  as  against 
each  other,  as  principal  and  agent,  the  adfudication  with  respect  to 
those  issues  does  not  concern  the  ass^ee,  who,  therefore,  should  not 
be  bound  thereby.  I  overruled  that  contention  on  the  trial,  and  after 
extended  argument  and  further  reflection  I  adhere  to  my  ruling. 
Cash  payment  in  full  was  made  by  the  assignee  on  the  redemption  of 
the  stamps  then  in  the  actual  possession  of  the  plaintiff  and  surrender- 
ed to  him  by  her,  and  the  controversy  presented  by  the  recitals  of 
the  agreement,  the  substance  of  which  I  have  stated,  was  only  with 
respect  to  how  the  redemption  of  unsold  stamps  was  to  be  effected  by 
the  assignee,  and  whether  he  was  to  be  obliged  to  comply  with  all, 
or  any,  of  the  conditions  exacted  by  the  plaintiff,  and  whether  the 
plaintiff  was  liable  to  him  for  the  moneys  received  and  unaccounted 
for  by  Colson  and  for  the  unsold  stamps  held  by  Colson,  as  the  as- 
signee claimed,  or  whether,  as  the  plaintiff  claimed,  the  assignee  was 
to  look  to  Colson  therefor.  At  the  time  the  agreement  of  June  22, 
1917,  was  made,  the  plaintiff  had  advertised  a  sale  of  the  property 
pursuant  to  the  provisions  of  section  202  of  tihe  Lien  Law,  and  the 
sale  had  been  adjourned  by  consent  until  the  29th  of  that  month. 
Pursuant  to  the  provisions  of  section  203  of  the  Lien  Law,  the  as- 
signee attempted  to  make  a  redemption  by  offering  to  pay  the  amount 
of  the  plaintiff's  lien,  as  specified  in  the  notice  duly  served  demand- 
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ing  payment  thereof  prior  to  advertising  the  sale  and  the  expenses  of 
serving  the  notice  and  of  publishing  5ie  advertisement  of  the  sale, 
and  he  claimed  that  by  virtue  of  the  provisions  of  said  section  of  the 
Lien  Law  he  thereupon  became  entitled  to  have  delivered  to  him  all 
of  the  stamps  not  accounted  for  as  sold  in  the  action  to  foreclose 
the  chattel  mortgage,  upon  paying  the  amount  of  the  plaintiff's  lien 
and  said  expenses,  which  he  was  ready  and  willing  to  pay. 

There  is  force  in  that  contention,  and  it  is  the  principal  basis  upon 
which  the  assignee  claims  that  Colson  is  not  a  proper  party.  Owing  to 
the  facts  recited  in  said  agreement,  however,  the  redemption  could 
not  be  affected  on  the  basis  offered  and  the  parties  were  unable  to 
agree  with  respect  thereto.  The  plaintiff  was  then  in  a  position  to 
proceed  with  the  sale,  and  sell  the  stamps  in  her  possession,  leaving  the 
other  questions  to  be  decided  on  further  application  to  the  court  in 
the  foreclosure  action,  or  in  any  other  litigation  that  might  be  institut- 
ed by  either  party.  The  assignee,  on  the  other  hand,  might  have  then 
applied,  in  the  foreclosure  action  or  in  another  suit  that  he  might 
have  instituted,  to  enjoin  the  sale  on  the  ground  that  he  had  made  a 
sufficient  tender  to  entitle  him  to  a  redemption.  Both  parties  evident- 
ly deemed  it  to  their  interest  to  take  another  course,  and  accordingly 
they  made  the  agreement  of  June  22,  1917.  By  that  agreement  the 
assignee  conceded  that  the  plaintiff  was  entitled  to  the  cash  payment 
made  thereunder  as  a  condition  of  delivering  to  him  the  unsold  stamps 
.then  actually  in  her  possession;  but  it  is  fairly  to  be  inferred  that  the 
plaintiff  was  unwilling  to  deliver  those  stamps  on  such  payment,  with- 
out security  for  her  other  claims  recited  in  the  agreement,  which  were 
disputed.  The  purpose  of  the  agreennent,  therefore,  was  to  enable 
the  assignee  to  redeem  and  secure  possession  of  the  unsold  stamps, 
which  he  was  able  to  do  only  by  securing  the  plaintiff  with  respect 
to  the  balance  of  her  claim,  and  it  was  agreed  that  the  controversies 
with  respect  to  the  balance  of  her  claim,  if  not  adjusted  amicably, 
were  to  be  adjudicated  in  an  action  to  be  brought  by  the  plaintiff 
against  the  assignee.  Doubtless  those  controversies  could  have  been 
determined  as  between  the  plaintiff  and  the  assignee  without  the 
presence  of  Colson ;  but  it  is  manifest  that  a  judgment  between  them 
only  could  not  completely  determine  tlie  controversies  necessarily  in- 
volved in  the  litigation.  It  would  be  necessary  to  make  findings  with 
respect  to  Colson's  agency  and  accountability,  and  with  respect  to 
whether  the  assignee  should  be  credited  with  the  amount  collected  and 
unaccounted  for  by  Colson  and  with  the  value  of  the  stamps  in  Col- 
son's  possession,  which  he  had  refused  to  deliver,  or  whether  the 
plaintiff  should  be  paid  in  cash  the  entire  balance  of  her  claim  and  the 
assignee  should  be  required  to  look  to  Colson  with  respect  to  these 
matters,  or  should  be  required  to  take  the  unsold  stamps  remaining  in 
Colson's  possession.  Findings  on  these  points,  without  the  presence  of 
Colson,  would  be  final  between  the  plaintiff  and  the  assignee ;  but  they 
would  not  be  binding  on  Colson,  when  sued  by  the  party  thus  adjudged 
to  be  entitled  to  call  him  to  account. 

It  also  seemed  quite  plain  to  me  that  in  any  event  the  only  right  of 
the  assignee  with  respect  to  the  unsold  stamps  was  to  redeem  them 
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and  have  them  delivered  to  him;  and  Colson  having  asserted  a  lien 
both  on  the  money  remaining  in  his  hands  as  the  proceeds  of  sales 
of  stamps  and  on  the  unsold  stamps  in  his  possession,  and  having  re- 
fused to  account  therefor,  no  effective  decree  with  respect  thereto,  and 
particularly  for  the  redemption  of  the  unsold  stamps,  could  be  made 
without  the  presence  of  Colson  as  a  party.  Therefore,  in  order  to 
avoid  a  multiplicity  of  suits  and  that  there  may  be  a  complete  deter- 
mination of  the  controversies,  Colson  was  properly  joined  as  a  party 
defendant  herein,  and  it  was  competent  for  the  court  to  take  entire 
jurisdiction  of  the  controversies  so  far  as  presented  by  the  pleadings, 
and  to  make  a  final  determination  therein  binding  upon  all  the  par- 
ties hereto.  Metropolitan  Trust  Co.  v.  Stallo,  166  App.  Div.  649, 
152  N.  Y.  Supp.  173,  affirmed  215  N.  Y.  710,  109  N.  E.  1084.  These 
views  were  repeatedly  suggested  to  counsel  throughout  the  trial,  but 
unfortunately  the  pleadings  do  not  present,  and  have  not  been  amend- 
ed so  as  to  present,  the  entire  controversies ;  for  neither  the  plaintiflE 
nor  the  assignee  makes  any  affirmative  claim  for  relief  as  against  Col- 
son, and  Colson  makes  no  claim  for  affirmiative  rehef  as  against 
either  of  them.  The  only  relief  prayed  for  by  any  party  is  with  respect 
to  the  fund  deposited  in  court  and  to  the  moneys  and  stamps  in  the 
hands  of  Colson.  Colson,  however,  has  delivered  into  court,  subject 
to  the  order  of  the  court  herein,  all  of  the  unsold  stamps,  and  the 
court,  therefore,  may  decree  the  disposition  to  be  made  thereof ;  and 
while  it  might  not  be  competent  for  the  court,  owing  to  the  state  of 
the  pleadings  to  which. attention  has  been  drawn,  to  enter  a  judgment 
in  favor  of  the  plaintiff  or  the  assignee  against  Colson  with  respect 
to  the  moneys  collected  and  unaccounted  for,  and  with  respect  to  cer- 
tain outstanding  accounts  for  stamps  sold  by  Colson,  for  which  he 
has  not  collected,  it  is,  I  think,  competent  for  the  court  to  make  a 
binding  determination  with  respect  to  the  facts,  and  so  to  decide  the 
rights  of  the  parties  as  to  make  the  findings  conclusive  upon  them  as 
evidence  in  any  other  action  that  it  may  be  necessary  to  bring. 

The  provisions  of  the  agreement  of  June  22,  1917,  have  been  suffi- 
ciently stated.  They  clearly  show  that  it  was  intended  thereby  to  effect 
a  complete  redemption  by'the  assignee  as  of  that  date.  The  deposit 
was  made  for  the  reason  that  they  were  unable  to  agree  upon  the 
amount  to  which  the  mortgagee  was  entitled  and  this  action  was 
brought  pursuant  to  the  terms  of  the  agreement  for  precisely  the  same 
reason.  Although  they  stipulated  that  it  should  be  brought  by  the 
mortgagee,  it  is  in  effect  an  action  by  the  assignee  for  a  judicial  de- 
cision with  respect  to  the  terms  and  conditions  uponavhich  he  was 
entitled  to  have  a  complete  redemption,  and  the  fund  was  deposited 
to  secure  payment  to  the  mortgagee  of  the  amount  to  which  she  may- 
be entitled  on  the  redemption. 

[2]  I  am  of  opinion  that  the  scope  of  the  action  is  not  to  be  limited 
by  the  notice  served  by  the  plaintiff  with  respect  to  the  amoimt  of  her 
lien  and  the  advertisement  of  the  sale,  or  by  the  provisions  of  said 
section  203  of  the  Lien  Law.  It  is  a  suit  in  equity,  and  a  decision  of 
the  points  presented  requires  a  consideration  of  the  legal  and  equitable 
status  of  the  parties  at  the  t^me  the  agreement  upon  which  the  action 
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is  founded  was  made.  The  mortgage  contained  no  provision  with  re- 
spect to  a  foreclosure  thereof  or.  a  sale  of  the  property  by  the  mort- 
gagee ;  but  nevertheless,  long  prior  to  the  making  of  said  agreement,, 
and  before  the  assignee  acquired  any  rights  in  the  premises,  the  legal 
title  to  the  stamps  by  the  default  of  the  mortgagor  in  paying  the  in- 
debtedness to  secure  which  the  mortgage  was  given,  tfiere  being  no 
evidence  of  a  waiver  of  the  default  (Earle  v.  Gorham  Mfg.  Go.,  2  App. 
Div.  460,  37  N.  Y.  Supp.  1037),  had  become  vested  in  the  plaintiff,  the 
mortgagee,  and  the  only  right  that  remained  in  the  mortgagor^  after 
the  default,  and  to  which  his  assignee  succeeded,  was  the  right  to 
bring  a  suit  in  equity  for  the  redemption  of  the  property,  in  so  far  as 
it  had  not  been  lawfully  sold  by  the  mortgagee,  on  paying  the  indebt- 
edness and  interest  thereon  and  all  reasonable  disbursements  made  b> 
the  mortgagee  in  recovering,  caring  for,  and  preserving  the  property^ 
less  the  proceeds  of  sales  lawfully  made  by  her  and  the  market  value 
of  any  stamps  disposed  of  by  her  by  sales  not  fairly  made  in  a  manner 
calculated  to  realize  the  market  value  of  the  property.  Bragelman  v. 
Daue,  69  N.  Y.  69;  Coe  v.  Cassidy,  72  N.  Y.  133 ;  Casserly  v.  Wither- 
bee,  119  N.  Y.  526,  23  N.  E.  1000;  Kimball  v.  Farmers'  &  M.  National 
Bank,  138  N.  Y.  500-504,  34  N.  E.  337,  20  U  R.  A.  497 ;  Barrett  Mfg. 
Co.  v.  Van  Ronk,  212  N.  Y.  90-94,  105  N.  E.  811 ;  Reich  v.  Cochran, 
213  N.  Y.  416^21,  107  N.  E.  1029;  Darrow  v.  Wendelstadt,  43  App. 
Div.  426,  60  N.  Y.  Supp.  174;  Cody  v.  First  National  Bank,  63 
App.  Div.  199,  71  N.  Y.  Supp.  277 ;  Cartier  v.  Pabst  Brewing  Co.^ 
112  App.  Div.  419,  98  N.  Y-  Supp.  516;  Schmidt  v.  Weeks,  142  App. 
Div.  83,  127  N.  Y.  Supp.  39;  Jones,  Chat.  Mort.  (4th  Ed.)  §§  683, 
699,707;  7  Cyc.  89-92. 

[3-5]  The  right  of  redemption  could  only  be  cut  off  by  foreclosure 
sale,  or  a  sale  on  reasonable  notice  to  the  mortgagor.  Jones,  supra^ 
§§  790,  791.  But  the  mortgagee,  acting  in  good  faith,  could  sell  at 
public  or  private  sale  and  would  be  entitled  to  be  credited  with  the 
proceeds  of  the  sales  provided  they  were  fairly  made,  and  inasmuch 
as  there  was  no  express  provision  for  private  sale,  for  the  value  of  the 
property.  Coe  v*  Cassidy,  supra ;  Casserly  v.  Witherbee,  supra ; 
Chamberlain  v.  Martin,  43  Barb.  607;  Ballou  v.  Cunningham,  60 
Barb.*  425;  Halstead  v.  Swartz,  1  Thomp.  &  C.  559;  Stoddard  y. 
Denison,  38  How.  Prac.  296;  Durden  v.  Whetstone,  92  Ala.  480,  9 
South.  176;  Jones,  supra,  §§  792,  793.  See,  also.  Oppenheimer  v. 
Moore,  107  App.  Div.  301,  95  N.  Y.  Supp.  138.  There  being  no  ex- 
press agreement  or  statute  requiring  a  sale  of  the  property  i>y  the 
mortgagee  on  default,  the  latter  was  only  obligated  to  sell  in  the  event 
she  desired  to  hold  the  mortgagor  for  any  deficiency;  but,  if  she  so 
desired,  it  was  her  duty  to  sell  within  a  reasonable  time  or  she  would 
be  deemed  to  have  elected  to  retain  the  property  in  satisfaction  of  the 
whole  indebtedness.  Case  v.  Boughton,  11  Wend.  106;  Consumers 
Brewing  Co.  v.  Braun,  147  App.  Div.  171,  132  N.  Y.  Supp,  87;  Han- 
over Building  Co.  v.  Jacobs,  78  Misc.  Rep.  410,  138  N.  Y.  Supp.  369 ; 
Jones,  supra,  §§  743,  773. 

[8,  7].  It  has  been  held  that  an  officer  authorized  by  statute  to  exe- 
cute a  power  of  sale  contained  in  a  chattel  mortgage  must,  in  the  ab- 


Digitized  by  VjOOQIC 


670  ITO  NEW  YORK  8TJPPLBMENT  (Sup.  Ct. 

sence  of  other  authority,  sell  for  cash.  Maddoxv.  Radcr,  9  Mont. 
126,  22  Pac.  386*  It  is  necessarily  implied  in  the  authority  of  a  mort- 
gagee to  make  a  sale  for  which  he  is  to  claim  credit  against  the  mort- 
gagor that  the  sale  shall  not  be  made  in  exchange  for  other  property, 
but  shall  be  for  money  either  paid  or  promised  to  be  paid.  William- 
son V.  Berry,  8  How.  495,  544,  12  L.  Ed.  1170;  Edwards  &  Beardsley 
V.  Cottrell  &  Babcock,  43  Iowa,  194--204.  If  the  mortgage  expressly 
provides  that  the  sale  shall  be  for  cash,  and  the  mortgagee  gives  credit, 
the  sale  will  nevertheless  be  valid ;  but  the  mortgagee  takes  the  risk 
of  payment,  and  must  give  the  mortgagor  credit  for  the  price  for 
which  the  property  is  sold.  Williams  v.  Hatch,  38  Ala.  338 ;  Mew- 
bum's  Heirs  v.  Bass,  82  Ala.  622,  2  South.  520;  Atkins  v.  Tutwiler, 
98  Ala.  129,  11  South.  640;  Ivey  v.  New  South  Building  &  Loan  Asso- 
ciation, 103  Ga.  585,  30  S.  E.  540.  In  Jones  on  Mortgages  (7th  Ed.) 
the  author,  in  writing  with  respect  to  the  foreclosure  of  mortgages 
on  real  estate,  expresses  the  opinion,  without  citing  any  authority 
therefor,  that  in  general,  where  the  agreement  is  silent  on  the  subject, 
the  sale  should  be  for  cash,  unless  the  mortgagee  wishes  to  extend  cred- 
it for  his  share  or  take  the  risk  of  payment,  but  that  selling  on  credit 
doe%  not  aifect  the  validity  of  the  sale  unless  the  mortgagor  is  injur- 
ed thefieby;  and  he  says  that  the  mortgagee  may  sell  on  credit  if  a 
better  price  can  thus  be  obtained,  which  would  be  to  the  benefit  of  the 
mortgagor,  even  though  the  mortgage  requires  that  the  sale  shall  be 
for  cash  and  he  cites  authorities  from  other  jurisdictions  which  tend 
to  sustain  that  view.  See,  also,  Thurlow  v.  Mackeson,  L.  R.  4  Q.  B. 
97-109. 

Owing  to  the  unique  character  of  the  property  in  question,  which 
has  no  intrinsic  value,  but  for  which  very  large  amounts  are  paid  by 
a  comparatively  few  individuals  in  different  countries,  through  the 
worid,  who  are  interested  in  making  and  completing  collections  of 
stamps,  and  owing  to  the  customary  manner  of  selling  such  property, 
which  differs  widely  from  any  custom  concerning  the  sale  of  other 
property  with  which  we  are  familiar,  the  evidence  presents  transac- 
tions extending  far  beyond  any  precedent  cited,  or  which  I  have  been 
able  to  find.  The  fights  of  the  parties  must  therefore  be  adjudicated 
on  the  facts  established  by  the  evidence,  but  without  much  aid  from 
precedents ;  and  the  compass  of  justice  must  be  read  and  followed  in 
the  light  shed  by  the  authorities  most  nearly  in  point  in  stating  and  ap- 
plying equitable  principles. 

[8]  It  must  be  borne  in  mind^  that  the  agreement  was  made  long 
after  the  default,  and  when  the  legal  title  was  vested  in  the  plaintiff, 
subject  only  to  the  right  of  the  assignee  to  redeem.  The  default  and 
the  validity  and  amount  of  the  plaintiff's  lien  at  the  time  of  the  trial 
of  the  foreclosure  action  had  been  adjudicated  by  the  judgment  in  that 
action,  from  which  a  formal  appeal  had  been  taken  by  the  assignee; 
but  the  time  for  perfecting  the  appeal  had  been  extended  generally  by 
stipulation,  and  it  is  evident  that  it  was  not  intended  to  prosecute  the 
appeal.  The  plaintiff  was  then  at  liberty  to  sell  the  unsold  stamps,  as 
she  was  proceeding  to  do.  The  evidence,  however,  clearly  shows  that 
by  the  sale  of  such  property  at  public  auction  it  is  highly  probable  that 
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as  much,  wouldnot  be  realized  as  if  the  sale  were  made  in  liie  custom- 
ary manner,  by  private  negotiations,  and  that  it  was  not  for  the  inter- 
ests of  either  party  to  have  a  public  sale.  All  parties  in  interest  real- 
ized this,  and  the  assignee  was  desirous  of  avoiding  the  contemplated 
sale  at  public  auction,  and  this  desire  on  his  part  resulted  in  his  finding 
a  purchaser  for  the  stamps  then  in  the  possession  of  the  plaintiff, 
which  enabled  him  to  make  the  redemption  evidenced  by  said  agree- 
ment. Some  of  the  stamps  of  the  Worthington  collection  had  been 
purchased  for  him  by  Colson.  Worthington's  position  financially  be- 
came such  that  in  May,  1914,  he  conferred  with  Colson  with  a  view 
to  selling  some  of  the  stamps,  and  on  the  23d  of  June,  1914,  he  wrote 
Colson  a  letter  evidencing  a  verbal  agreement  which  had  been  made 
between  them  with  respect  to  a  sale  of  stamps  on  the  basis  of  a  per- 
centage of  the  proceeds  of  the  sales  as  commissions.  The  only  change 
thereafter  negotiated  between  Worthington  and  Colson  with  respect  to 
the  contract  was  concerning  the  amount  of  the  commissions,  which 
ultimately  became,  by  mutual  consent,  20  per  cent,  of  the  proceeds  of 
the  sales.  At  that  time  the  title  had  passed  to  the  plaintiff  by  the  de- 
fault. Colson  testified  on  this  trial  that  he  had  no  notice  of  the  plain- 
tiff's claim  until  the  20th  of  May,  1915 ;  but  on  the  trial  of  the  fore- 
closure action  he  testified  that  he  was  informed  by  Worthington,  at  the 
time  the  selling  contract  was  negotiated,  that  the  latter  had  obtained  a 
loan  on  the  stamps  from  the  plaintiff,  but  that  he  was  her  agent,  and  to 
make  the  accounts  of  sales  out  in  her  name  and  mail  them  to  him.  I 
think  it  is  not  very  material  whether  or  not  Colson  was  then  aware  of 
the  plaintiff's  title,  inasmuch  as  she  had  good  title,  which  he  subse- 
quently recognized  by  admitting  that  she  had  a  first  lien  on  the  proper- 
ty, and  that  any  stamps  he  received  from  her  or  from  Worthington  he 
received  and  held  as  her  agent,  and  by  surrendering  possession  to  her 
of  all  of  the  stamps  he  had  at  the  time  of  the  trial  of  the  foreclosure 
action ;  but  I  am  convinced  that  the  testimony  which  he  admits  he  gave 
on  the  other  trial  was  true,  and  that  he  knew  at  the  time  he  contracted 
with  Worthington  that  the  latter  was  acting  as  agent  for  the  plaintiff. 
[9]  It  appears  that  the  stamps  were  not  delivered  to  the  plaintiff 
when  the  mortgage  was  made,  and  that  Worthington  retained  the  cus- 
tody thereof,  and  without  the  knowledge  or  consent  of  the  plaintiff  he 
made  the  selling  contract  with  Cokon  and  delivered  to  the  latter  part 
of  the  stamps,  some  of  which  were  sold,  and  the  plaintiff  was  not  in- 
formed thereof  until  nearly  a  year  theerafter.  She  then,  however, 
after  some  protest,  ratified  the  sales,  and  continued,  through  Worthing- 
ton or  direct  employment  by  herself,  the  services  of  Colson  in  dispos- 
ing of  stamps.  Worthington  had  marked  a  minimum  selling  price  on 
the  stamps  and  determined  the  order  in  which  they  should  be  sold,  and 
from  time  to  time  stamps  that  it  v/as  deemed  advisable  to  dispose  of 
were  delivered  to  Colson  for  sale,  and  Colson,  in  making  sales,  followed 
the  order  and  kept  within  the  prices  fixed  by  Worthington  and  approved 
by  the  plaintiff.  During  the  pendency  of  the  foreclosure  action,  and 
until  long  after  the  trial  thereof,  it  was  not  expected  that  there  would 
be  any  redemption.  After  Worthington  made  the. assignment,  the  as- 
signee questioned  the  validity  of  the  plaintiff's  mortgage,  both  upon 
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the  ground  that  it  was  never  filed  and  that  the  possession  of  the  prop- 
erty was  not  delivered  to  her.  That  claim  on  the  part  of  the  assignee 
gave  rise  to  constant  disputes  between  the  parties.  Both  the  assignor 
and  the  assignee  realized  perfectly  well  that  the  stamps  could  be  sold 
to  best  advantage  at  private  sale,  as  they  were  being  sold  through  Col- 
son  ;  but  th^  assignee  endeavored  to  have  the  plaintiff  yield  to  his  de- 
mand for  a  joint  control  of  the  sales  by  her  and  him,  and  since  she 
would  not  yield  on  that  point,  he  took  the  position  that  officially  he  op- 
posed further  sales  through  Colson,  and  would  hold  her  and  Colson 
responsible  therefor,  provided  he  succeeded  in  having  it  adjudged  that 
her  mortgage  was  invalid. 

In  the  foreclosure  action  the  plaintiff  demanded  a  deficiency  judg- 
ment against  Worthington.  The  assignee  at  one  time  manifested  will- 
ingness to  withdraw  his  objection  to  the  continuance  of  the  sale  of 
the  stamps  through  Colson,  if  the  plaintiff  would  abandon  her  claim  for 
a  deficiency  judgment  against  Worthington ;  but  this  at  that  time  she 
refused  to  do.  There  were  certain  sales  of  stamps  made  by  Colson  by 
authority  from  the  plaintiff  before  judgment  in  the  foreclosure  action, 
which  were  not  disposed  of  by  that  judgment,  for  the  reason  that  Col- 
son, who  was  a  witness  on  the  trial  thereof,  had  ^ot  reported  the  sales ; 
and  there  were  other  sales  made  by  htm  thereafter,  but  none  since  the 
agreement  of  June  22,  1917.  The  sales  before  and  after  judgment  are 
not  separated  by  the  evidence.  It  now  appears  that  there  were  three 
sales  made  by  Colson,  upon  which  payments  in  full  were  not  made  by 
the  purchasers.  He  had  reported  these  sales  as  having  been  completed, 
and  it  was  so  supposed  by  both  parties  when  said  agreement  was  made. 
He  testified  that  he  had  had  prior  dealings  with  the  purchasers  and 
that  they  were  financially  responsible.  The  total  amount  unpaid  on 
those  three  items  aggregates  $1,694.15.  It  also  appears  by  his  testimony 
that  it  is  customary  in  the  sale  of  stamps  to  extend  credit  where  the 
transaction  involves  any  considerable  amount,  and  that  such  sales  are 
negotiated  by  personal  interviews,  and  there  is  no  written  evidence 
thereof,  and  that,  if  the  purchasers  should  be  pressed  for  pa3mient, 
they  would  likely  repudiate  the  purchases  and  return  the  stamps. 

Notwithstanding  the  pendency  of  the  foreclosure  action  or  the  judg- 
ment therein,  the  plaintiff  had  a  right,  I  think,  to  sell  any  of  these 
stamps,  provided  the  value  of  the  remaining  stamps  should  not  be 
affected  thereby,  as  was  the  case  here ;  and  in  the  exercise  of  this  right 
she  delivered  part  of  them  to  Colson,  part  of  which  he  sold,  as  already 
stated,  and  part  of  which  he  retained.  When  the  assignee  attempted  to 
redeem,  Colson  refused  to  return  the  unsold  stamps  and  the  proceeds 
of  the  stamps  sold,  for  which  he  had  not  accounted.  In  these  circum- 
stances the  plaintiff  was  unable,  through  no  fault  of  hers,  to  deliver 
the  unsold  stamps ;  but  since  the  commencement  of  the  actibn  they  have 
been  deposited  in  court  by  Colson.  I  am  of  the  opinion  that  the  assignee 
cannot  charge  the  plaintiff  with  the  value  of  those  stamps,  and  that 
his  only  right  with  respect  thereto  is  to  have  possession  thereof  deliv- 

j  ered  to  him,  the  same  as  if  he  had  sued  for  redemption.    Bragelman 

I  V.  Daue,  supr»;   Casserly  v.  Witherbee,  supra. 

[10]  The  uncontroverted  evidence  shows  that  all  stamps  sold  were 
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«old  for  their  fall  market  vahie,  and  it  is  not  to  ht  pfresmhed  that  th^y 
would  have  brought  more  if  the  sale  had  been  at  public  auction.  Therer 
fore  the  assignee  has  not  been  prejudiced  by  the  sales.  The  question, 
however,  remains  as  to  whether  the  plaintiff  must  credit  those  sales  on 
her  claim,  or  whether  the  assignee  must  look  to  Colson  therefor.  Col- 
son  was  the  agent  ^i  the  plaintiff  in  making  the  sales,  and.  is*  account- 
able to  her  therefor;  but  if  she  should  be  required  to  give  credit  for 
those  sales,  that  would  place  upon  her  a  possible  ri*  of  the  loss  of  part 
of  her  claim,  whereas,  on  a  redemption,  she  is  entitled  to  have  her  claim 
paid  in  full.  It  is  not  claimed  that  Colson  was  not  a  proper  party 
to  employ  to  sell  the  stamps,  or  that  the  plaintiff  or  Colson  was  guilty 
of  any  negligence  with  respect  thereto.  It  appears  tlurt  he  i»  tiie  lead- 
ing agent  engaged  in  this  line  of  business  in  this  country;  and  while 
I  have  expressed  the  opinion  that  he  was  inaccurate  with  respect  to 
sbme  of  his  testimony,  there  is  no  reason  to  doubt  that  he  is  an  honor- 
able, responsible  man.  In  no  view  did  the  plaintiff  owe  a  greater  duty 
to  the  assignee  than  that  of  a  qliasi  trustee,  and  as  such  she  would  only 
be  liable  for  losses  through  neglect  to  exercise  reasonable  care  in  se- 
lecting the  selling  agent  and  supervising  his  acts.  There  is  no  reason 
to  doubt  that  the  outstanding  claims  against  purchasers  and  Colson  are 
collectible;  but  if  there  should  be  any  loss  on  them,  I  am  of  the  opin^ 
ion  that,  in  the  circumstances,  it  ^ould  be  bornifc  by  the  assignee,  and 
not  by  the  plaintiff.  Doubtless  the  court  might  defer  judgmehti  and 
require  the  plaintiff  to  collect  these  outstanding  claims  and  account 
therefor ;  but  if  she  were  so  required,  she  would  be  entitled  to  her  rea- 
sonabte  expenses  slnd  disbursements  in  so  doihg,  arid  that  cdurse  has 
not  bfeen  suggested.  She  should  not  be  charged  With  the  outstandinjg 
accounts  on  ttie  theory  that  she  should  have  sold  for  cash,  for  the  evi- 
dence shows  a  very  loose  general  custom' in  this  business,  with  knowl- 
edge of  which  Worthirigton  was  bhargeable  when  he  made  the  mort- 
gage. There  was,  therefore,  an  implied  agreemefit  that  the  mortgagee, 
in  exercising  her  right  to  sell  after  default,  was  to  be  at  liberty  to  sell 
according  to  this  custom.  The  assignee  has  no  greater  right  than  his 
assignor. 

[11, 12]  The  balance  of  the  plaintiff's  lien,  on  June  22,- 1917,  after 
the  payment  of  the  $240,409.78,  according  to  a  correction  of  the  fig- 
ures in  the  agrfeement  made  on  the  trikl,  Was  $87,332.21.  The  plaintiff, 
since  the  trial  of  the  issues  in  the  other  action,  paid  $600  to  the  Manu- 
facturers' &  Traders*  Bank  for  safety  deposit  vault  space,  $200  to  the 
Buffalo  Loan  &  Trust  Company  for  like  space,  and  $50  for  expres- 
sage  and  charges  for  telegrams  in  connection  with  handling  the  stamps 
aggregating  $850.  These  were  reasonable  and  necessary  expenses  in 
preserving  and  disposing  of  the  prbperty,  arid  the  mortgagee,  therefore, 
is  entitled  to  have  her  claim  and  Hen  increased  by  those  amounts.  Coe 
v.  Cassidy,  supra.  It  is  not  entirely  clear  that  these  items  of  expenses 
were  all  incurred  since  the  trial  of  the  foreclosure  action ;  but  they  are 
just  claims,  And  no  part  of  them  was  allowed  in  the  other  action.  No 
specific  objection  was  interposed  that  they  should  have  been  litigated 
in  the  foreclosure  action,  and,  if  there  had  been,  the  evidence  might 
have  been  more  clearly  developed  with  respect  to  what  part,  if  any  of 
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Digitized  by 


Google 


674  176  NBW  YORK  8mVS.BHBMT  (Sttp.  Ct 

them,  was  incurred  before  the  trial  of  the  foreclosure  action.  I 
am  of  opinion  that  the  amounts  claimed  for  attorney  and  counsel  fees 
are  the  reasonable  value  of  the  services,  -and  shall  so  find;  but  I  think 
the  plaintiff  is  not  erftitled  thereto  in  this  action,  Wiilaard  v.  White,  56 
Hun,  581,  589,  10  N.  Y.  Supp.  170.  The  authorities  on  which  her 
counsd  relies  on  this  point  authorize  such  charges  wfeere  litigation  be- 
comes necessary  in  collecting  pledged  claims  or  in  reeovefing  the 
property,  and  where  there  is  an  express  provision  for  charges  for  at- 
torney atid  counsel  fees  in  the  event  of  a  foreclosure  of  the  lien  (Dav- 
enport V.  National  Bank,  127  App,  Div,  391,  112  N.  Y.  Supp.  291; 
Bank  of  Staten  Island  v.  Silvie,  89  App-  Div.  467, 85  N.  Y.  Supp.  760; 
Sheldon  v.  Raveret,  49  Barb.  203;  Leadbetter  v.  Leadbetter,  11  N.  Y. 
Supp.  228^) ;  but  as  the  charges  are  not  for  such  services,  and  there 
was  no  such  provision  in  the  mottgagt,  the  authorities  cited  are  not 
in  point  here.  Moreover,  in  so  far  as  the  claims  are  for  services  ren- 
dered prior  to  the  recovery  of  the  other  judgment,  that  objection  was 
duly  interposed,  and  she  is  concluded  thereby.  I  am  of.  the  opinion, 
therefore,  that  the  plaintiff  is  entitled  to  have  the  amount  of  her  lien 
and  necessary  expenses  in  preserving  and  handling  the  property,,  to- 
gether with  the  cost  of  this  action  to  be  taxed,  and  an  additional  al- 
lowance of  $2,000,  paid  in  full  out  of  the  fund  deposited  in  court,  and 
the  interest  payable  thereon  by  the  depositary,  and  that  she  should 
execute  an  assignment  in  due  form  and  duly  acknowledged  to  the  as- 
signee of  her  claims  against  the  purchasers  who  have  not  paid  in  full 
and  against  Colson. 

[13]  It  is  quite  clear  that  Colson  is  entitled  to  retain  20  per  cent 
of  the  proceeds  of  sales  in  his  hands,  for  which  he  has  not  accounted, 
and  to  a  20  per  cent,  interest  in  the  claims  against  the  purchasers  who 
owe  for  stamps.  He  asserts  another  claim  on  the  theory  that  he 
has  a  lien  on  the  moneys  and  stamps,  in  his  haods,  and  had  a  lien  on 
the  stamps  the  sale  of  which  by  the  assignee  produced  the  fund  which 
was  deposited  in  court,  possession  gf  which  stamps  was  not  volun- 
tarily parted  with  by  him.  This  lien,  is  predicated  ot^  the  theory  that 
his  said  contract  with  Worthington,  on  June  23,  1914,  was  for  a  sale 
of  the  entire  Worthington  collection;  but*  neither  in  that  contract, 
nor  in  any  modification  thereof,  nor  in  the  correspondence  or  testi- 
mony, is  there  any  e:\4dence  of  an  agreement  for  a  lien.  If  he  had  a 
valid  contract  for  the  sale  of  the  entire  collection,  that  would  not  give 
him  a. lien  on  the  stamps  which  were  not  sold  by  him.  Moreover, 
there  is  no  evidence  that  Worthington  was  authorized  by  the  plaintiff 
to  ipake  such  a  contract.  Colson  never  asserted  such  a  claim  to  the 
plaintiff  or  to  the  assignee  until  the  month  of  Marchy  1917,  when  they 
were  endeavoring  to  induce  him  to  return  the  unsold  stamps,  to  the 
end  that  they  might  be  examined  by  intending  purchasers  at  the  con- 
templated public  sale  and  delivered  to  the  purchasers  at  such  sale. 
On  being  informed  of  the  plaintiff's  lien,  even  as  claimed  by  him  on  this 
trial,  he  asserted  no  personal  right  to  a  lien  on  the  stamps,  nor  af  right 
to  sell  the  entire  collection,  and  by  a  letter  of  November  8,  1915,  to 

1  B^orte4  in  full  in  the  Kew  York  Supplement;  reported  as  a  memorandum 
decision  without  opinion  In  57  Hun,  587. 
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ber  altQrar)r/h6.fiaTmaI!y  acknowledged  bis  unkkr&tandiDg'that  she  had 
a  first  lien  oh. the  entii«  coUection  add  asserted  none  in  his  own  fav6t. 
I  am  olopimion,  however,  ftbat  the  contract  which  Worthington  asr- 
sumed  to  nejgfotiate  with  Colson  as:  plaintiff's  agent  was  not  a  bindifkg 
contract  for  exclusive  rights  to  sell  the  entire  collectioTi-  Colson  te&- 
.tified  to  interviews  with  Worthington  tending  to  show  ah  agreement  by 
which  he  was  td  have  the  sale  of  the  entire  collection;  but  the  cor- 
respondence intended  to  embpd^  the  ag^reennents  negotiated  ab  sfiich  ior 
tetviews  does  not  bear  him^out  with  respect  io  tht.eootcat  of  the.agree?- 
ment  and  shows  that  ht  was  to  sell  the  whole,  or  a- portion;  of /the 
collection  as  Mr.  Worthiagtonimight  from 'time  to  timordeterxnine,  and 
that  the  ccmtract*  was  subject  to  teirniination  at  any  tisnie,  if,  in  the 
opinion  of  Worthington,  he  i was  not  making  satisfactory,  progress. 
There  is  evidcncrf  that  Worthington  was  at'timefe  quitefdis6atiified;with 
the  progress  Colson  had  made,  and  that  on*  one  occasion  he  attempted 
to  discharge  Colson  and  to  terminate  the  contract,  with  the?  assent  of 
the  plaiiitiff  and  of  the  assignee.  In  suda  circumistanceSi  the  corre- 
spondence must  be  accepted  as  more  reliable  than  the  rccottection  of 
a  party.  Counsel  for  Colson  insists  that  the  testinxmy  oi  his  client 
should  be  accepted^  even  though  it  extends  the  agreemfint  as  shovi^n  by 
the  correspondence,  for  the  reason  that-  Worthington,  "who  was  10 
court,  was  not  called  to  controvert  it;  but  it  w»s  apparent  to  the 
court  that  Worthington  was  hot  in  a  condition  mentally  to  be  called  as 
a  witness,  for  many  times  during  the  trial  the  court  <  asked  questions 
with  respect  to  matters  of  which  Worthington  had sdharge,  and  in  no  in-' 
stance  was  there  any  attempt  by  counsel  to  confer  with,,  or  obtain  in* 
formation  from,  Worthington,  who  was  sitting  at  the  table  with  coun- 
sel. ... 

Colson's  claim,  as  asserted  in  his  answer,  in  addition  to  the  claim 
for  commissions  on  sales  made,  is  for  the  reasonable  value  of  services 
claimed  to  have  been  rendered  in  connection  with  the  sale  of  stamps 
on  the  employment  of  the  plaintiff  or  of  the  assignee,  or  both.  Thert 
is  no  specific  claim  pleaded  with  respect  to  a  breach  o£  contract  for  the 
sale  of  the  entire  collection;  It  is  doubtful  whether  the  cause  of  action 
now  urged  for  damages  for  breach  of  contract  for  the  sale  of  the 
entire  collection,  nor  for  commissions  on  the  sale  made  by  the  assignee, 
would  be  embraced  in  the  answer;  but,  since  I  ant  of  opinion  that 
such  a  contract  was  not  made,  it  is  not  necessary  to  consider  that 
question.  Assuming  that  the  contract  as  made  by  Worthington  with 
Colson,  and  evidenced  by  the  correspondence,  was  binding  on  the 
plaintiff y  it  was,  terminable  at  any  time,  for  it  rested  wkh  Worthington, 
or  his  principal,  to  determine  from  time  to  time  what  stamps,  if  any, 
were  to  be  sold,  and  the  express  right  to  terminate  the  cmplioyriicnt  if 
the  progress  of  the  sales  was  not  satisfactory  was  reserved.  Craw- 
ford V.  Mail  &  Express  Publishing  Co.,  163  N.  Y.  404,  57  N.  E.  616; 
Kramer  v.  Wien,  92  Misc.  Rep.  159,  155  N.  Y.  Supp.  193;  Aquinto  v. 
Fischer,  165  N.  Y.  Supp.  369. 

The  decision  which  I  feel  bound  to  render  seems  hard  on  Colson, 
for  he  expended  much  time  and  money  in  unsuccessful  efforts  to  make 
sales;    but  his  compensation  depended  on  results,  and  his  endeavors 
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were  bf  no  benefit  or  adinaxitage  to  the  plaintiff,  save  as  safes  resulted 
■He  also  devoted  much  time  and  incurred  lat^e  expenditures  in  as- 
sistinf^  and  trying  to  assist  Worthington  financially.  There  was  no 
agreement  that  he  was  to  be  paid  ior  such  services  or  reimborsed  for 
the  expenditures.  He  was  doubtless  actuated  in  so  doing  both  by 
friendship  and  a  desire  to  avert  financial  disaster  to  Worthington, 
which  might  have  precipitated  the  termination  of  the  selling  agency 
on  which  he  counted  with  very  high  expectations,  ior  it  appears  that 
ne  was  of  opinion  that  this  collection  was  wordi  $1,000,000  and  that 
it  would  net  on  judicious  sales  $700,000.  He,  however,  performed 
services  in  remounting  certain  groups  of  the  stamps,  which  were  neces- 
sary to  render  them  salable  to  the  best  advantage,  and  his  services  in 
this  regard  were  ratified  and  approved  by  Worthington,  who  was  act- 
ing as  the  agent  of  the  plaintiff.  Those  services,  he  testified,  were 
reasonably  worth  $1,650,  and  his  testimony  is  not  controverted.  He 
was  deprived  of  the  benefit  oi  diese  services  by  being  called  upon  to 
surrender  those  stamps,  and  the  plaintiff  and  the  ass^ee  have  had 
the  benefit  of  the  work  he  {performed  inxemountkig  the  stamps,  in  that 
the  plaintiff  was  enabled  thereby  to  deliver  them  in  their  more  valuable 
condition  to  the  assignee,  who  n^otiated  a  sale  thereof,  upon  which 
he  realized  the  money  witfi  which  he  made  the  redemption.  That  item 
was,  I  think,  a  proper  charge  as  between  Colson  and  the  plaintiff ;  and, 
if  SO)  it  was  a  prc4>er  charge  between  the  plaintiff  and  the  ass^ee. 
Colson,  therefore,  is  entitled  to  deduct  from  the  nuMieys  in  his  hands 
*  for  these  services  this  item  for  services  in  remoimting  stamps,  and  his 
commissions  on  the  stamps  sold ;  and  he  is  accountable  to  the  plaintiff 
for  the  balance  of  the  money  in  his  hands,  and  she  should  assign  her 
right  thereto  to  the  assignee,  and  she  should  also  assign  to  Colson  a 
one-fifth  interest  in  the  outstanding  accounts  for  stamps  sold,  unless 
the  parties  agree  to  a  different  disposition  with  respect  to  the  out- 
standing accounts  before  the  settlement  of  the  decision  to  be  entered 
herein.  Colson  is  entitled  to  appropriate  findings  and  conclusions  of 
law  to  the  effect  that  neither  by  his  surrender  of  possession  of  the 
stamps  which  were  sold  by  the  assignee  nor  by  the  delivery  of  the 
remaining  stamps  into  court  did  he  waive. or  lose  any  right  he  had  in 
the  premises. 

A  decision  in  accordance  with  these  views,  and  awarding  the  stamps 
and  the  balance  of  the  fund  to  the  assignee,  may  be  presented  for  set- 
tlement on  notice,  and  at  that  time  I  will  pass  on  any  proposed  findings 
that  may  be  presented  in  behalf  of  Colson  and  on  any  additional  find- 
ings that  may  be  proposed  by  the  other  parties,  and  any  questions  that 
may  arise  with  respect  to  allowances  of  interest. 

Ordered  accordingly. 
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P£OPl4|S  Y*  SSIDLSB. 

(Kings  County  Court.    April,  Wlt>.) 

OtaagiifAi*  hkw  «=5>1211— Succkbsivi  Violations  or  Speed  Law— Affibmancb 
OF  Conviction.  .         ^_ 

Where  defendant,  a  physician  of  superior  Intelligence,  had  been  ftte 
times  convicted  of  operating  his  automobile  at  an  illegal  rate  of  speed, 
pleaded  guilty  to  another  riolaapn,  and  offered  one  excuse  for  his  act, 
and,  on  appeal  from  conviction'  and  Jail  sentence^  offered  a  different 
excuse,  the  conviction,  in  the  circumstances  and  with  a  view  to  public  sate- 
ty,  win  be  affirmed. 

Herman  Seidler  was  convicted  in  a  Magistrate's  Court  of  operating 
an  automobile  in  excess  of  the  speed  limit,  and  appeals.    Affirmed. 

Emil  H.  Reichman,  of  Brooklyn,  for  appellant. 
Harry  E.  Lewis,  Dist.  Atty.,  of  Brooklyn  (Harry  G.  Anderson, 
Asst.  Dist.  Atty.,  of  Brooklyn,  of  counsel),  for  the  People. 

MAY,  J.  The  defendant  having  knowingly  and  voluntarily  admit- 
ted his  guilt  herein  that  he  was  operating  his  automobile  at  a  rate  of 
speed  much  in  excess  of  the  limit  permitted  by  law,  and  having  pleaded 
guilty  to  the  complaint  thereon,  there  is  and  can  be  no  question  of 
fact  or  of  law  that  should  be  considered  on  this  appeal  from  the  de- 
termination of  the  committing  magistrate.  Nor  does  the  defendant  do 
other  herein  than  to  base  his  appeal  for  a  modification  and  reduction 
of  the  sentence  imposed  upon  him  on  the  plea  of  such  circumstances  in 
mitigation  as  to  warrant  a  substitution  of  the  appellate  court's  idea  of 
sentence  in  the  place  of  that  given  by  the  magistrate. 

Were  this  the  first  violation  of  the  "speed"  law  committed  by  this 
defendant,  an  entirely  different  situation  would  present  itself  on  this 
appeal  just  as  it  unquestionably  would  have  to  the  magistrate.  But 
this  defendant  was  on  five  prior  occasions  arrested  for  similar  viola- 
tions in  various  parts  of  our  city  and  by  different  officers,  so  that  no 
claim  of  persecution  or  of  improper  prosecution  can  be  successfully 
urged.  TTiis  defendant  is  a  practicing  physician,  who,  in  the  hearing 
before  the  magistrate,  offered  one  excuse  in  extenuation  of  his  act, 
and  now  submits  a  different  one.  A  physician  has  no  rights  upon  our 
highways  superior  to  that  of  any  other  motorist.  The  law  is  no  re- 
specter of  persons,  and  all  must  bow  in  obedience  to  it,  and  he  who 
violates  one  does  so  at  his  peril.  We  can,  however,  readily  understand 
that  emergencies  may  occasionally  confront  a  physician  who  may  be 
called  in  a  *'life  or  death"  case,  where  his  haste  to  give  relief  can  be 
partially  excused  or  entirely  overlooked.  Such  excuse,  being  ever 
present  in  the  mind  of  a  physician,  may  readily  be  used  as  a  subter- 
fuge to  defeat  the  ends  of  justice.  In  this  respect,  reliance  on  the 
value  of  such  form  of  defense  must  be  placed  upon  the  magistrate 
hearing  the  evidence,  who  is  in  a  position  to  properly  gauge  its  de- 
pendability. 

On  the  hearing,  the  statements  made  by  the  defendant  but  vainly 
suggested  extenuating  circumstances,  and  the  court  properly  disre- 

^3»For  other  cases  see  same  topic  A  KET-NUM6BR  in  all  Key-Numbered  Digests  A  Indezen 
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garded  them.  After  the  consequences  of  his  act  ^ere  forcibly  im- 
pressed upon  him  by  his  sentence,  it  was  an  easy  matter  for  the  defend- 
ant to  resort  to  thcmeans'  which  are  easily  available  to  a  physician; 
but  such,  carefully  considered  claims  now  offered  can  have  but  little 
weight  on  this  appeal.  On  his  five  previous  convictions,  fines  of  vary- 
ing and  increasing  amounts  alone  were  imp03ed,  which  apparently  were 
readily  and  easily  paid  by  this  defendant,  and  it  is  now  only  after  a 
prison  term  was  imposed  that  this  defendant  for  the  first  time,  as  it 
appears,  realizes  the  seriousness  of  his  offense  against  the  law.  There- 
in lies  the  danger  to  the  public.  The  impression  may  not  go  abroad 
that  a  violation  of  the  automobile  laws  and  ordinances  is  a  minor  of- 
fense, ahd  one  where  the  offender  may  withoutdiffictilty  buy  his  peace. 

Our  magistrates,  in  the  main,  have  enforced  the  law  sanely  and 
reasonably,  giving  to  first  offenders  every  consideration,  ^nd  only  lay- 
ing the  harsh  hand  of  the  law  on  offenders  who  appear  to  be  indiffer- 
ent and  callous  to  the  rights  of  .those  who  are  properly  on  the  high- 
ways. It  is  time  there  should  be  a  halt,  and  such  time  is  "now  ripe  for 
a  lesson  that  will  be  salutary  in  its  effect,  and  serve  as  a  notice  and  a 
warning  to  all  speedsters  and  reckless  motorists.  A  review  of  the 
large  amoimt  of  serious  casualties  caused  by  the  automobile  presents 
a  frightful  picture  of  death,  injury,  and  damage.  In  Brooklyn,  alone, 
two  people,  at  an  average  weekly,  meet  their  death  through  the  auto* 
mobile.  Unquestionably  mai?y  of  these  accidents  are  unavoidable, 
many  of  them  the  result  of  inexperience;  but  a  large  percentage  are 
caused  by  recklessness  and  an  innate  desire  to  feel  the  exhilaration  and 
excitement  of  moving  fast  and  of  testing  skill  under  conditions  which 
involve  danger  to  a  greater  or  lesser  degree. 

It  may  be  argued  Siat  this  defendant  is  an  expert  driver,  one  who 
has  never  met  with  an  accident ;  that  he  is  not  a  criminal  in  the  ordi- 
nary acceptance  of  the  term ;  that  he  is  a  man  of  good  reputation, 
whose  reputation  and  standing  in  the  community  may  be  seriously  im- 
paired by  a  term  of  imprisonment  But  it  cannot  be  denied  that  this 
defendant,  a  man  of  superior  intelligence  and  of  standing,  appreciates 
his  many  advantages  as  much  as  he  must  be. aware  of  his  many  re- 
sponsibilities. There  has  been  nothing  offered  on  this  appeal  which 
.  would  tend  to  excuse  this  defendant,  nor  can  any  exception  be  taken 
to  the  position  taken  by  the  magistrate.  He  has  seen  fit  after  hearing 
the  defendant,  and  after  serious  reflection,  to  sentence  this  defendant 
to  a  term  of  10  days  in  the  county  jail.  However  any  court  may  sym- 
pathize with  the  defendant  in  his  present  plight,  stem  justice  demands 
that  the  judgment  herein  be  enforced.  Judgment  of  sentence  and 
conviction  affirmed. 

Judgment  affirmed. 
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McAULIPFB  V.  STATJB.  .1 

(Ooyrt  of  Claims  of  New  York.    June  11,  1910.) 

1.  States  ^=pll2 — Claims— Tobts  of  Aqent&--Soverbxos  Acts. 

The  st^te  Is  not  Ilal>le  In  damages  for  the  death  of  a  militiaman,  cairsed 
by  the  negligence  and  incompetence  of  one  of  Us  physicians  la  Taocinating 
him,  imlessUahiilty  thetefor.has  been  voluntaiily  assumed  by  legislative, 
act;  the  state,  by  Code  Cl^.  Proc.  {  264,  not  consenting  to  suit  for  torts 
of  its  agentSrWhile  performing  an  act  of  t^e  state  in  its  sovereign  capacity. 

2.  States  ^ps>l$4-TGot7BT  of  Cijlims — JuBisDicrioR — CtAik  forDeat^  of  Sol- 

dier. 

The  Court  of  Claims,  under  Code  Civ.  Proc.  {  264,  is  without  jurisdic- 
tion to  heaf  a  daim  against  the  state  for  the  death  of  a  soldier  in  its 
militia,  u^  a  dilCerent  tribunal  has  been  provided  by  Military  X^aw,  |i. 
220-224,  for  the  hearing  and  determination  of  such  claims. 

Claiirl  by  Margaret  McAuHfFe,  as  administratrix  of  William  Mc- 
Auliife,  deceased,  agaiiist  the  State  of  New  York.  On  motion  to  dis- 
miss.   Grarited. 

j.  Walter  Robettsoil,  of  New  York  City  (Mills  &  Mills,  oi  Albany, 
of  counsel),  for.  claimant 

Hensry  C.  Henderson  and  Edward  M.  Brown,  Deputy  Attys.  Gen., 
lor  the  State. 

SMITH,.  J..  This  Is,  a  motipn  to  dismiss  the  claim,  upon  the  ground 
that  the  notice  of  claim  does  not  state  facts  sufGcient  to  constitute  a 
valid  claim  against  the  state  of  New  York. 

It  IS  claimed,  and  for  the  purposes  of  this  niotion  the  claim  muA  be 
taken  as  true,  that  William  J.  McAuliife,  while  an  enlisted  man  in  the 
state  militia,  pursuant  to  an  order  md,de  by  the  duly  constituted  rnili-*^ 
tary  audiorities,  was  inoculated  with  afi  immunizing,  vaccina  adminis- 
tered at  one  of  the  statef's  armories  by  a  doctor  in  charge  of'  said  ar- 
mory, who  was  duly  authorized  by  the  state  of  New  York  to  administer 
such  treatment;  that  the  vaccine  uiedfor  such  inoculation  w?is  im- 
pore  and  dangerous  'to  life,  and  otherwise  improper  for  the  purpose 
for  which  it  was  used;  that  its  injection  was  improper;  that  said 
treatment  was  improperly  administered. and  applied;  and  that  as  a 
result  of  said  treatment  or  inoculation,  and  the  manner  and  method  in 
and  by  which  it  was  administered,  the  said  William  J.  McAuliffe  there- 
upon became  sick  and  required  atid  recdved  medical  attention,  and 
thereafter  and  as  the  result  of  said  treatment  or  inoculation,  and  the 
manner  and  method  in  which  and  by  which  it  was  administered,  and 
without  any  fault  or  negligence  on  the  pajrt  of  said  McAuliffe,  he  died 
at  Mt.  Sinai  Hospital,  New  York  City,  on  June  26j  1916. 

The  claimant  is  the  mother. of  said. deceased,  and  as  administratrix 
of  his  estate  has  filed  this  claiin,  asking  judgment  against  -the  state  in 
the  sum  of  $25,000  damages  for  his  death,  together  with  $280  neces- 
sarily expended  for  his  medical  care  ancf  treatm^it. 

The  motion  to  dismiss  is  predicated  upon  two  grounds : 

(I)  That  th6  state  is  not  liable  for  the  negligence  or  iaccwnpetencc, 
or  both,  of  the  physician,  either  as  to  the  methods  employed  by  him 
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or  the  vaccine  used  in  performing  the  inoculation,  because  the  state, 
it  is  urged,  is  not  liable  for  the  torts  of  its  agents  and  servants  unless 
it  has  accepted  sudi  liability ;  and 

(2)  Because  the  case  is  one  submitted  by  law  to  a  different  tribunal 
than  the  Court  of  Claims  for  audit,  determination,  or  adjustment. 

[1]  The  motion  to  dismiss  should  be  granted.  States  are  not  liable 
in  damages  for  torts  committed  by  their  agents  or  servants,  unless  such 
liability  has  been  voluntarily  assumed  by  act  of  the  Legislatures. 
Lewis  V.  State,  96  N.  Y.  71,  48  Am.  Rep.  607 ;  Sipple  v.  State,  99  N. 
Y.  284,  1  N.  E.  892,  3  N.  E.  657;  Stone  v.  State,  138  N.  Y.  124,  33 
N.  E.  733;  Litchfield  v.  Pond,  186  N.  Y.  66,  78  N.  E.  719.  This  rule 
follows  from  the  maxim  of  the  English  common  law,  "The  king  can 
do  no  wrong,"  and  not  alone  from  that  other  rule  of  the  English  com- 
mon law  that  the  sovereign  cannot  be  sued  without  his  consent.  In 
Poindexter  v.  Greenhow,  114  U.  S.  270--290,  5  Sup.  Ct  903,  614  (29 
L.  Ed.  185),  the  court  applied  the  English  rule  or  maxim  to  the  Ameri- 
can form  of  government,  and  stated  the  principle  as  follows : 

'The  state  itself  is  an  ideal  person,  Intangible^  Invisible,  immutable.  The 
government  is  an  agent,  and,  within  the  sphere  of  the  agency,  a  perfect  repre- 
sentative; but  outside  of  that,  U  is  a  lawle9S  usurpation.  ♦  ♦  •  It  ia 
also  true,  in  respect  to  the  state  itself,  that  whatever  wrong  U  atteikipted  in 
its  name  is  imputable  to  its  government,  and  not  to  the  state,  for,  as  it  can 
speak  and  act  only  by  law,  whatever  it  does  say  and  do  must  be  lawful. 
That  which,  therefore,  is  unlawful,  ♦  ♦  ♦  is  not  the  word  qt  deed  of  the 
state,  but  is  the  mere  wrong  and  trespass  of  those  individual  penons  who 
falsely  speak  and  act  in  its  name." 

This  immunity  from  liability  for  the  torts  of  its  agents  and  serv- 
ants the  state  has  not  utterly  and  entirely  abdicated  by  the  enactment 
of  section  264  of  the  Code  of  Civil  Procedure.  While  it  has  been 
held  that  by  the  enactment  of  that  statute  the  state  has  consented  to 
be  held  liable  in  every  case  in  which  an  individnal  or  a  corporation 
would  be  liable  on  the  same  facts  (Burke  v.  State,  64  Misc.  R^.  558, 
119  N.  Y.  Supp.  1089,  13  Ct  CI.  153;  Arnold  v.  State,  163  App,  Div. 
253,  148  N.  Y.  Supp.  479;  Smith  v.  State,  17  Ct.  CI.  98,  13  State  Dcpt. 
Rep.  57),  those  cases  have  been,  in  part  at  leasts  overruled  by  Bar- 
rett V.  State,  220  N.  Y.  423,  116  N.  E.  99,  I/.  R.  A.  1918C,  400  Ann. 
Cas.  1917D,  807.  In  the  Barrett  Case  it  was  held  by  the  Court  of  Ap- 
peals that  it  is  not  true  that,  whenever  an  individual  is  liaUe  for  a 
certain  act,  the  state  is  liable  for  the  same  act.  Whether  it  was  the 
intention  of  the  Court  of  Appeals  in  the  Barrett  Case  to  overrule  ut- 
terly the  Arnold,  Burke,  and  Smith  Cases,  or  to  state  a  class  of  ex- 
ceptions to  the  rule  stated  in  those  cases,  it  is  not  necessary  for  the 
purposes  of  this  case  to  say,  for,  if  the  intention  were  the  former,  the 
rule  is  repudiated,  and,  if  the  latter,  this  claim  faUs  within  the  ex- 
cepted class,  because,  in  organizing  and  mobilizing  the  National  Guard 
for  the  public  defense,  the  state  is  exercising  one  of  the  highest  and 
most  important  of  the  attributes  of  sovereignty  ind  of  the  functions 
of  government  in  the  interest  of  the  public  at  large,  and  under  such 
circumstances,  according  to  the  rule  of  the  Barrett  Case,  it  cannot 
be  held  liable  for  the  negligence  of  its  agenta  or  servants. 

[2]  Furthermore  the  state  has  by  statute  provided  a  tribunal  and 
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a  mfethod  ior  affording  reKefc  W  those  of  its  soldiers  who  ^lall  be 
wounded  or  incapacitated  as  a  result  oi  illness  and  for  pensioning  de- 
pendents of  such  soldier,  including  bis  widow,  minor  children,  or  de- 
pendent mother,  in  case  he  ^hall  have  died  ^  the  result  of  injuries 
received  or  from  iUriesa,  Military  Law  (Consol.  Laws,  c  36)  §§  220- 
224.  The  state  having  furnished  such  tribunal,  and  subn^tted  such 
cases  to  it  for  its  coiisideratiOn,  this  court  is. denied  by  section  264  of 
the  Code  of  Civil  Procedure  jurisdiction  \o  h^ar  and  determine  such 
claims. 

ACKERSON,  P.  J.  I  concur  in  the  result  arrived  at  by  Judge 
SMITH,  but  I  do  not  agree  with  him  in  his  construction  of  the  scope, 
effect,  and  purpose  of  section  264  of  the  Code  of  Civil  Procedure. 

CUNNINGHAM,  J.,  concurs  with  ACKERSON,  P,  J. 

a07  Misc.  Rep.  567) 

GRBEN  r.  STATE, 

(Court  of  Claims  at  Kew  York,   June  H,  1919.) 

1.  STATBB  eB»112T^-Ci:^IHS— TORT8*-€OXIVBBLXi  Ukxvbiisitt. 

Gomell  UnlTersity,  incorp<H-atied  under  Jjowb  1865,  c.  585,  tnd  mftde  tbe 
recipient  of  fluids  arising  from  the  proceeds  of  pubUc  lands  gmnted  to 
the  state  under  the  Land  Grant  Act,  Is  a  private  corporation,  and  not  an 
Instrnmentallty  of  the  state  government,  though  the  act  of  tncoirporation 
imposed  certain  duties  on  the  uuiversltjr  as  to  the  coume  of  study,  tuition, 
qualiflcations  of  students,  etc.,  and  hence  the  state  is  not  liable,  under 
Ck)de  Civ.  Froc.  §  264,  for  injuries  arising  from  the  negligence  of  a  chauf- 
feur in  the  employment  of  the  College  of  Agriculture  of  the  University, 
notwithstanding  Education  Law,  $$  1030-1030,  and  in  spite  of  the  fact  that 
the  state  has  from  time  to  time  aided  such  college  by  appropriations  for 
buildings  and  maintenance. 

2.  States  ^=»112— Tobts  of  AasNTfr^IiiABiLiTY— Effect  of  Cons  Provision. 

Code  Civ.  Proc.  §  264,  has  not  cfaaiiged  the  rule  that  the  slate,  by  virtue 
of  its  attribute  of  sovereignty,  is  not  liable  In  damages  for  torts  committed 
by  its  agents  or  servants,  unless  such  liability  has  been  voluntarily  as- 
sumed by  legislative  act 

Claim  by  Dorothy  Green  against  the  State  of  New  York.    Dismissed. 

Olmsted,  Van  Bergen  &  Searl,  of  Syracuse,  for  claimant. 
Edward  M.  Brown,  Dfeputy  Atty.  Gen.,  for  the  State, 

SMITH,  J.  This  claim  is  for  damages  for  injuries  received  by 
claimant  on  September  12,  1917,  as  the  result  of  a  collision  upon  a 
public  highway  between  an  automobile  in  which  claimant  was  a  pas- 
senger and  another  driven  by  one  Foster,  a  chauflFeur  employed  at  the 
College  of  Agriculture  at  Cornell  University;  claimant  alleging  that 
the  collision  was  occasioned  solely  by  the  negligence  of  Foster,  and 
that  the  latter  was  a  servant  of  the  state,  for  whose  negligence  the 
state  is  liaUe,  according  to  the  rule  of  respondeat  superior. 

The  claim  was  tried  at  the  S3rracuse  term  on  September  25,  1913. 
Upon  the  opening  of  the  trial,  counsel  for  the  state  moved  to  dismiss 
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the  claim  upon  the  gfoimd  that  the  claimarit^fi  claim  or  notice  of  claim 
fails  to  state  facts  sufficient  to  constitute  a  cause  iof  action  against  the 
state,  specifying  as  a  particular  groutidof  the  motion  that  the  chauffeur 
was  not  a  servant  of  the  state,  but  of  CofneUUnirctgitjr,  and  there- 
fore that  the  state  was  not  responsible  for  his  ncgtigence,  aiid  also  that, 
if  Foster  was  the  servant  of  the  state,  the  state  in  estabKdiing,  main- 
taining, and  administering' the  College  of  Agricultttre,  was  exercising 
a  governmental  function,  and  hence  was  not  liable.  This  motion  was 
denied,  with  leave  to  renew  at  the  close  of  the  case. 

At  the  close  of  claimant's  case,  counsel  for  the  state  moved  to  dis- 
miss the  claim,  upon  the  ground  that  the  claimant  had  failed  to  make 
out  a  case  against  the  state,  upon  the  same  grounds  as  urged  in  sup- 
port of  his  first  motion,  which  motion  was  also  denied.  At  the  close 
of  the  whole  case,  counsel  for  the  state  renewed  both  motions  for  dis- 
missal, upon  .the  grounds  previously  assigned,  and  decision  thereof 
was  reserved  for  further  consideration. 

[1]  The  motion  should  be  granted.  The  evidence  establishes  the 
fact  that  the  chauffeur,  Foster,  was  not  the  servant  of  the  state, 
but  of  Cornell  University,  a  private  corporation.  Cornell  University 
was  organized  as  a  corporation  following  the  enactment  by  Congress 
of  the  so-called  Land  Grant  Act  (12  Stat.  503,  c.  130),  which  was  ap- 
proved on  July  2,  1862.  This  Land  Grant  Act  donated  to  each  state 
of  the  United  States  an  amount  of  public  land,  equal  to  30,000  acres 
for  each  Senator  apd  Representative  in  Congress  to  which  the  state 
might  be  entitled j  as  stated  in  the  act,  ''for  the  benefit  of  agriculure 
and  the  mechanic  arts."  This  land  was  to  be  sold  by  the  state,  and 
the  moneys  which  were  received  f fpm  the  sale  thereof  to  be  invested 
by  the  state  in  stocks  of  the  United  States,  or  of  the  state,  or  in  some 
other  safe  stocks  yielding  not  less  than  5  per  cent,  per  annum  upon 
the  par  value  of  said  stocks,  and  the  moneys  so  invested  were  to  con- 
stitute a  perpetual  fund,  the  capital  of  which  was*  to  remain  forever 
undiminished,  and  the  interest  of  which  was  to  be,  by  the  terms  of 
said  act,  inviolably  appropriated  to  the  endowment,  support,  and  main- 
tenance of  at  least  one  college  where  the  leading  cAject  should  be  to 
teach  such  branches  of  learning  as  relate  to  agriculture  and  the  me- 
chanic arts,  in  such  mannct-  as  thte  Legislatures  of  the  fetates  might 
respectively  prescribe,  in  order  to  promote  the  Jiberal  and  practical 
education  of  the  industrial  classes  in  the  several  pursuits  and  profes- 
sions in  life. 

Following  the  passage  of  the  Land  Grant  Adt,  and  in  furtherance  of 
and  in  compliance  with  its  provisions;  the  Legislature  of  New  York 
enacted  chapter  S85  of  the  Laws  of  1865,  incorporating  Cornell  Unir 
vcrsity.  This  act  constituted  Ezra  Cornell  and  nine  associates,  named 
in  the  act,  a  body  politic  and  corporate,  to  be  known  as  the  Cornell 
University,  to  be  located  in  the  town  of  Ithaca,  in  the  county  of 
Tompkins,  expressly  vesting  in  said  corporation  all  the  rights  and 
privileges  necessary  -to  the  accomplishment  of  the  object  of  its  crea- 
tion, as  declared  in.  the  act;  and  declared  that  in  the  performance  of 
its  duties  it  should' be  subject  to  the  provisions,  of,  and  might  ex- 
ercise;  the  powers  enumerated  and  s^  forth  in,  the  second  article 
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of  the  fifteenth  chapter  of  title  1  of  the  Revised  Statutes  of  the  state. 
The  powers  enumerated  in  that  portion  of  the  Revised  Statutes  refcr^ 
red  to  in  the  act  of  incorporation  were  the  general  powers  of  govem- 
ment  and  administration  appropriate  to  educational  institutions.  Sec- 
tion 2  of  the  incorporation  act  provided  that  the  Governor,  the  Lieuten- 
ant Governor,  the  Speaker  of  the  House  of  Assembly,  the  Superinten- 
dent of.  Public  Instruction,  the  president  of  the  State  Agricultural 
Society,  theUbrarian  of  the  Cornell  Library,  and  the  oldest  male  lineal 
descendant  of  Ezra  Cornell  should  be  ex  officio  members  of  the  board 
of  trustees  xrf  the  corporation;  that  said  board  should  consist  of  17 
trustees,  exclusive  of  the  ex:  officio  trustees^  and  that  to  make  up  that 
number  the  incorporators  shoitUl  choose  7  other  persons  to  act  with 
themselves  as  members  of  the  board  of  trustees.  The  act  of  incor- 
poration provided  that  the  farm  and  grounds  to  be  occupied  by  the 
corporation  whereupon  its  buildings  should  be,  erected,  as  directed  and 
provided,  by  the  trustees,  should  consist  of  not  less  than  200  acres. 
The  leading  object  of  the  corporation  was  declared  bv  the  act  to  be : 

**To  teach  stich  branches  of  learning  as  are  related  to  agrlcnlture  and  the 
mechanic  arts,  invading  tnllltary  tactics,  in  order  to  prooiote  the  Uberal  and 
practical  edncatlon  of  the  industrial  classes  ia  the  several  pursuits  and  pro- 
fessions in  life.  But  such  other  branches  of  science  and  knowledge  may  be  em- 
braced in  the  plan  of  instruction  and  Investigation  pertaining;  to  the  University 
as  the  trustees  may  deem  useful  and  proper.*' 

It  was  provided  that  the  corporation  might  hold  r^al  and  personal 
property  to  an  amount  not  exceeding  $3,000,000  in  the  aggregate.  The 
act  further  provided  that  the  income,  revenue,  and  avails  which  should 
be  received  from  the  investment  of  the  proceeds  of  the  sale  of  the 
lands,  or  of  the  scrip  therefor,  or  of  any  part  thereof,  granted  to  the 
state  by  the  act  of  Congress  of  1862,  above  referred  to,  were  thereby 
appropriated  to  the  trustees  of  the  corporation  for  its  use  and'  behoof, 
in  the  mode  and  for  the  purposes  in  said  act  of  Congress  defined: 
Provided,  however,  that  no  part  of  iuch  payment  should  ,be  made 
unless  the  trustees  should  prove  to  the  satisfaction  of  the  Comptroller, 
within  six  months  after  the  passage  of  the  act,  that  the  corporation 
possessed  a  f mid  of  $500,000,  at  least,  given  by  Ezra  Cornell  of  Ithaca, 
absoltftely  and  without  any  limitation,  restriction,  or  condition  what- 
soever, except  such  as  might  be  m  accordance  with  the  provisions  of 
(he  act  of  incorporation,  nor  unless  certain  other  spctified  conditions 
were  complied  with. 

The  act  also  provided  that  the  trustees  of  the  University,  if  they 
should  become  entitled  to  the  benefits  of  the  act,  should  make  provi- 
sion to  the  satisfaction  of  the  regents  in  respect  to  buildings,  fixtures, 
and  arrangements  generally  within  two  years  from  the  passage  thereof 
to  fulfill  the  provisions  of  the  aforesaid  act  of  Congress,  and  that  they 
should  also'  make  all  reports  and  perform  such  other  acts  as  might  be 
necessary  to  conform  to  the  act  of  Congress  aforesaid,  and  thslt  the 
University  should  be  subject  to  the  visitation  of  the  regents  of  the  Uni- 
versity of  New  York. 

.'  It  was  further  provided  that  the  several  departments  of  strdy  in 
the  University  should  be  open  to  applicants  for  admission  ai  the  low- 
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est  rates  of  expense  consistent  with  its  welfare  and  efficiency,  without 
distinction  as  to  rank,  class,  previous  occupation,  or  locality,  and,  with 
a  view  to  equalizing  its  advantages  to  all  parts  of  the  state,  that  it 
should  annually  receive  students,  one  from  each  assembly  district  of 
the  state,  to  be  selected  as  the  result  of  competitive  examinations,  for 
instruction  in  any  or  all  the  prescribed  branches  of  study  in  any  de- 
partment of  the  University,  free  of  any  tuition  fee  or  of  any  incidental 
charges  to  be  paid  to  the  University,  except  such  incidental  charges 
as  might  be  made  to  compensate  for  damages  heedkssly  or  purposely 
done  by  students  to  the  property  of  the  University.  The  right  and 
power  of  the  Legislature  to  at  any  time  alter  or  repeal  the  act  of  in- 
corporation was  expressly  reserved  in  the  act. 

The  result  of  this  legislation  was  to  make  the  state  the  trustee  of 
the  lands  donated  by  Congress,  and  of  the  scrip  representing  such 
lands,  and  of  the  proceeds  resulting  from  the  sale  of  such  lands  or 
scrip,  and  to  make  the  corporation,  Cornell  University,  tiie  beneficiary 
of  such  trust,  obligated  by  the  law  of  its  creation  to  maintain  an  in- 
stitution "to  teach  such  branches  of  learning  as  arc  related  to  agricul- 
ture and  the  nriechanic  arts,  including  military  tactics,"  and  to  receive 
annually  into  such  institution  for  instruction  during  the  period  of  its 
prescribed  courses,  free  of  tuition  charge,  one  student  from  each  as- 
sembly district  of  the  state,  which  burden  or  obligation  was  placed 
upon  the  corporation  by  the  state  and  assumed  by  the  corporation, 
because  and  in  consideration  of  the  fact  that  it  was  to  receive  the 
revenue  from  a  large  sum  of  money,  free  and  clear  of  all  expense  in 
relation  thereto.  People  ex  rel.  Cornell  University  v.  Davenport,  117 
N.  Y.  549,  23  N.  E.  664. 

This  relation  so  established  continued  down  to  and  existed  at  the 
time  of  the  accident  out  of  which  this  claim  arose,  and  during  all 
of  that  time  the  institution  of  learning  maintained  and  conducted  by 
the  corporation  has  been  by  law  primarily  an  agfricultural  college.  The 
charter  of  the  corporation  has  been  many  times  amended  by  the  Leg- 
islature, but  never  in  such  manner  as  to  alter  the  character  of  the 
relation  between  the  state  and  the  corporation  established  by  the  in- 
corporating act  of  1865.  The  statutory  provisions  which  at  the  time 
of  the  accident  constituted  its  charter  are  to  be  found  in  sections  1030 
to  1039,  both  inclusive,  of  the  Education  Law  (Laws  1910,  c.  140 
[Consol.  Laws,  c.  16]);  its  original  act  of  incorporation  having  been 
twice  repealed  (Laws  1909,  c.  21,  §  2000;  Laws  1910,  c.  140,  §  1200). 
The  present  charter  provision  continuing  the  corporation  expressly 
preserves  to  it  all  the  rights  and  subjects  it  to  all  the  liabilities  "con- 
tained in  the  act  of  incorporation,  being  I<aws  of  1865,  chapter  585,  as 
amended." 

As  the  University  established  by  the  corporation  developed,  appro- 
priations from  the  state  treasury  were  made  from  time  to  time  for 
various  objects  consistent  with  the  general  objects  of  the  corporation 
and  in. the  public  interest,  as,  for  example,  for  the  erection  of  a  build- 
ing for  instruction  in  dairy  husbandry,  for  horticultural  experimenta- 
tion, for  buildings  for  a  veterinary  college,  for  a  forestry  department, 
for  its  agricultural  experiment  station,  and  for  its  department  of 
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agriculture.  The  corporation  also  receives  moneys  paid  directlj  to 
it  each  year  by  the  federal  government  pursuant  to  congressional  ap- 
propriation, for  its  College  oi  Agriculturei  to  foster  and  support  ac- 
tivities which  to  some  extent  supplement  and  overlap  activities  foster- 
ed by  state  appropriations.  Act  of  Congress  approved  August  30, 
1890,  c.  841,  26  Stat.  417  (U.  S.  Comp.  St.  §§  8871-«876) ;  Act  of  Con- 
gress approved  March  2,  1887,  c.  314,  24  Stat.  440  (U.  S.  Comp.  St,  §§ 
8878,  8879,  8881-8889) ;  Act  of  Congress  approved  March  16,  1906, 
c.  951,  34  Stat  63  (U.  S.  Comp.  St.  §§  8890-8896) ;  Agricultural  Law 
(Consol.  Laws,  c  1)  §  309.  That  there  was  a  college  of  agriculture 
at  Cornell  University  prior  to  the  enactment  of  chapter  655,  Laws  of 
1904,  appears  by  the  fact  that  chapter  430  of  the  Laws  of  1899  made 
an  appropriation  of  $35,000,  or  so  much  thereof  as  might  be  neces- 
sary, to  Cornell  University  for  its  College  of  Agriculture,  "to  be  ex- 
pended in  giving  instruction  throughout  the  state  by  means  of  schools, 
lectures  and  other  university  extension  methods,  or  otherwise/'  An 
officer  of  the  University  also  testified  upon  the  trial  that  the  corpora- 
tion conducted  a  College  of  Agriculture  prior  to  the  passage  of  chapter 
655  of  the  Laws  of  1904. 

Chapter  655  of  the  Laws  of  1904  appropriated  the  sum  of  $200,000 
''for  the  purpose  of  constructing  and  equipping  a  suitable  building  or 
buildings  for  a  state  College  of  Agriculture  at  Cornell  University  upon 
the  grounds  of  said  University  at  Ithaca,  New  York,  to  enable  it  to  car- 
ry on  efficiently  the  work  of  instruction  and  investigation  in  agriculture 
for  the  state,"  and  provided  further : 


buildings  shall  be  known  as  tbe  New  York  State  OoUege  of  Aaricnl- 
tare  at  Gomett  University  an4  sacib  buildups  and  eopipmant  9baU  be  and  se* 
main  tbe  property  of  tbe  state,'* 

The  act  specified  generally  what  buildingB  should  be  built,  and  limit*- 
ed  the  cost  of  each  thefeof ,  and  of  the  equipment,  and  provided  that 
before  any  part  of  such  appropriation  should  become  available  the 
land  on  which  the  buildmgs  were  to  be  constructed  should  be  con- 
veyed to  the  people  of  the  state  by  the  University ;  that  the  University 
should,  during  the  pleasure  of  the  state,  have  complete  control  over 
the  land  thus  conveyed  and  the  buildings  when  erected  thereon,  for 
the  purpose  of  maintaining  an  agricultural  college,  as  fully  as  if  no 
conveyance  had  been  made,  and  that  if  at  any  time  such  buildings 
should  cease  to  be  available  to  the  University  for  use  as  an  agricul- 
tural college,  through  an  act  of  the  Legislature  abolishing  the  same, 
the  land  and  buildings  should^  revert  to  the  University,  but  in  that  case 
the  reversion  should  be  conditioned  upon  the  payment  by  the  Univer- 
sity to  the  state  of  the  then  duly  appraised  value  of  the  buildings. 
The  act  also  provided  for  supervision  by  specified  state  officers  of  the 
construction  of  buildings  and  the  manner  of  payment  therefor;  and 
further  provided  as  ioUows : 

"Nothing  In  this  act  shall  be  eonstrued  to  relieve  Cornell  University  of  any 
of  its  obligations  to  the  state  to  pgrovlde  for  Instruction  in  agriculture  or  other- 
wise, and  tbe  proviaiona  oi  this  act  are  iateaded  to  proyide  additional  f acUl« 
Uea  therefor." 
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There  is  nothing  m  the  act  of  1904  to  support  the  contention  that 
the  state  intended  thereby  to  take  upon  itself  the  function  of  conduct- 
ing a  college  of  agriculture  at  Cornell  Unrversity,  or  1o  relieve  the  Uni- 
versity corporation  from  its  duty  in  that  regard.  -In  fact,  the  con- 
trary conclusively  appears  from  the  language  of  the  act  above  quoted, 
declaring  that  the  act  should  not  be  so  construed-. 

In  1906  the  Legislature  passed  the  so-called  Administration  Act 
(chapter  218,.  Laws  1906),  which  was  repealed  in  1909  and  again  in 
1910  (Laws  1909,  chapter  21 ;  Laws  1910,  chapter  140),  and  the  provi- 
sions of  law  relating  to  the  administration  of  the  College  of  Agriculture 
are  and  at  the  time  of  the  accident  in  question  were  to  be  found  in  sec- 
tion 1039  of  the  Educational  Law  (Consohdated  Laws,  chapter  16; 
Laws  1910,  chapter  140). 

I  find  nothing  in  section  1039  of  the  Education  Law  indicating  that 
it  was  the  intention  of  the  Legislature  to  alter  in  any  substantial  way 
its  policy  with  regard  to  Cornell  University  or  its  Ccrflege  of  Agricul- 
ture, pV  the  obligation  of  the  University  to  maintain  and  conduct  such 
college.  To  provide  funds  and  facilities  in  aid  of  the  University  was 
by  no  means  a  new  policy.  The  state  had  repeatedly  rendered  such  aid 
before.  While,  by  the  provisions  of  the  act  of  1904,  which  remains 
unrepealed,  and  of  section  1039  of  the  Education  Law,  the  buildings 
and  equipment  of  the  college  remain  the  property  of  the  state,  the  cus- 
tody and  control  of  the  property  is  given  to  the  University,  which 
was  charged  by  its  charter  and  remains  charged  with  the  duty  of  ad- 
ministering the  college,  with  authority  to  appoint  investigators,  teach- 
ers, arid  other  officers  and  employ^,  to  lay  out  lines  of  investigation, 
to  prescribe  the  requirements  for  admission  and  the  course  of  study, 
and  with  such  other  power  and  authority  as  fnay  bo  necessary  and 
proper  for  the  due  administration  of  such  College  of  Agriculture.  In 
conducting  the  college  and  adminisfemlg  itd. affairs,  it  is  doing  its  own 
work,  not  that  of  tiie  state.  Hambiurgcr  v.  Cornell  University,  184 
App.  Div.  403,  172  N.  Y.  Supp.  5.  The  officers  of  the  Univecsity  are 
not  in  the  terms  of  the  statutes  or  by  inference  matde  state  officers. 
They  are  required  to  take  no  oath  of  office,  nor,  as  the  evidence  shows, 
are  they  subjected  to  the  provisions  of  .the.  civil  service  laws  of  the 
state.  They  are  not  elected  by  the  electors  of  the  state,  nor  are  they  ap- 
pointed by  any  state  officer,  boards  or  body.  Public » Officers'  Law 
(Consol.  Laws,  c:  47)  §  2.  While  the  University  is  required  to  furnish 
to  the  comptroller  vouchers  approved  by  the  commissioner  of  agricul- 
ture for  the  expenditure  of  moneys  which  it  receives  from  the  state,  no 
state  officer  is  charged  by  law  with  any  power,  responsibility,  or  duty 
of  control  or  regulation  of  or  inte^ferencfe  with  the  administration  of 
the  affairs  of  the  college,  or  the  employment:  of  its  instruction  staff  or 
of  any  of  the  employes. 

The  chauffeur,  Foster,  was  employed  by  Prof.  Wheeler,  with  the 
approval  of  the  Dean  of  the  College.  The  Dean  was  appointed  and 
employed  by  the  corporation.  No  state  officer  had  power  to  hire,  dis- 
charge, or  direct  the  trustees  of  the  University*  the  Dean»  of  the  Col- 
lege, Prof.  Wheder,  dr  the  chanffctfr  in  the  performanee  of  their  du- 
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ties,  nor  were.lhdf  servfces  rendered  for  the  state,  but  iolefy  for  ' 
the  University.  •  ' 

The  situation,  pres^ntjed  'here  is  not  unUl«e,in  principle,  that  in- 
volved in  Gartlandv,  New  York  Zoological  Society^  13S  App.  Div.  163, 
120  N.  Y.  Siipp/ 24,' which  held  the  defendant; corpriration  li^le  for 
the  negligence  of  one  of  its  employes  in  the  course  of  wot^  in  con- 
nection with  the  use  and  occtipancy  by  tHfe- defendant  of  certain  prop- 
erty and  buildings  of  the  city  of  J^ew  York.  The  court  in  that  case, 
in  discussing  the' question  whether  the  servailt  was  th^  WvAnt  of  de^ 
fendant  or  of  the  city  of  New  Ypric,  reviewed  the  authbritics,  and ' 
quoted  with  approval' from  flie  opinion  of  IPblger,  J.,  in  Maxmilian 
V.  Mayor,  62  N.  Y.  ,160,  20  Am.  Rep.  468,  the  language: 

"TWb  mle  qf  respondeat  ]f9Uperlor .  jj9  based  upon  the  right' which  the  em- 
ployer has  to  select  his  servapts,  to  discharge  them,  If  not  competent,  or  skUl- 
ful,  or  well-behaved,  and  ifo  djrect'nnd  control  them  whUe  to  Msem^loi^*  Kelly 
V.  Mayor,  11  N.  Y.  482.  The  rale  has  no  applicsitloti  to  a  caae  la  whMi  thia 
power  does  not  exist.  Blake  ▼.  Ferris,,  5;  N.  Y.  48  (55  Am.  Dec,,  304).  ,  It  re-| 
suits,  from  the  rule  being  thus  haaed,  that  there  can  he  but  one  «upeidor  at  the 
same  time  and  In  relation  tp  the.  same  transaction.'* 

The  facts  here  shown  bring  this  xflaim  within  the  doctrine  there  stat- 
ed. To  hold  that  Foster  was  the  servant  of  the  state  would  be  to  hold' 
tha.t  the  state  was  conducting  and.  administering  the  College  of  Agri- 
culture, a  duty  and  responsibility  which  we  have  seen,  has  been  placed 
by  law  upon  Cornell  Univiersity.  The  situation  is  not  changed  by  the 
fact  that  the  state  makes  appropriations  in  aid  of  the  college,  or  that, 
appropriation  act^  limit  the  amounts  of  the  state's  appropriations  which 
may  be  expended  for  indicated  objects — for  example,  Salaries.  The 
appropriation  acts  do  not  'in  terms  or  in  practice  fix  salaries.  They 
only  limit  the  amounts  6f  the  state's  moneys  which  may  be  us^d  to 
pay  such  salaries.  In  facf,  Mr.  Bostwick,  treasurer  of  the  corpora- 
tion, testified  that  the  salaries  of  some  of  the  professors'  are  greater 
than  the  amounts  stated  in  the  staters  appropriation  acts,  the  excess 
being  made  up  by  moneys  repeiv^d  from  the  federal  government  for  ac^ 
tivities  which  in  instances,  overlap  activities  required  fey  state  laws. 
All  appropriations,  federal  and  state,  are  paid  to  the  corporation,  and 
all  salaries  are  paid  by  the  check  of  the  treasurer  of  Cornell  University, 
and  those  who  so  receive  their  salaries  arefhe  serVtots'of  Cornell  Uni- 
versity, not  of  the  state  of  New  York. 

[2]  If,  however,  Foster  was  the  servant  of  the  state,  the  state  would 
not  he  liable  upon  the  facts  of.  this  case.  The  state  is  not  liable 
in  damages  for  torts  committed  by  its  agents  or  servant^^  unless  such 
liability  has  been  voluntarily  assumed  by  act  of  the  Legislature.  Lew- 
is V.  State,  96  N.  Y.  71,  48  Am.  Rep.  607;  Sipple  v.  State,  99  N.  Y; 
284,  1  N.  E.  892,  33  N.  E.  657 ;  Stone  v.  State,  138  N.  Y.  124,  33  N.  E. 
733;  Litchfield  v.  Pond,  186  N.  Y.  66,  78  N.  E.  719.  This  principle 
is  concealed  by  counsel  for  claimant,  who,  however,  insists  that  by  the 
enactment  of  section  264  of  the  Code  of  Civil  Procedure  the  state' has 
abdicated  this  attribute  of  its  sovereigntjr  and  has  consented  to  be 
held  liable  in  every  case  in  which  an  individual  or  a  corporation  would 
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be  held  liable  on  the  same  factSi  and  cites  in*  sujiport  .-gf  .such  conten- 
tion Arnold  V.  State  of  New  York,  163  App.  Div.  253,  148  N.  Y.  Supp. 
479;  Quayle  v.  State.  192  N.  Y,  47,  84  N.,E.  583;  Burke  v.  State,  64 
Misc.  Rep.  558,  119  N.  Y.  Supp.  1089,  13  Ct.  CI.  153;  Munro  v.  State. 
223  N.  Y.  208,  119  N.  E.  444;  Smith  v.  State,  17  Ct  CI.  98;  13  State 
Department  Reports,  57. 

The  Quayle  Case  is  not  an  authority  for  the  contention  urged  by 
claimant.  It  decided,  not  the  liability  of  the  state,  but  the  jurisdiction 
of  the  Court  of  Claims  in  the  case  then  before  it  While  it  used  tiie 
language,  "When,  however,  the  state  confers  upon  a  court  Jurisdic- 
tion to  hear  and  determine  all  claims  against  it.  or  all.  claims  of  a 
particular  class,  the  situation  in  that  court  is  the  same  as  if  the  claim 
were  against  a  private  individual  or  corporation,*'  in  using  that  lan- 
guage, it  was  speaking  of  jurisdiction,  and  of  the  power  of  the  Court 
of  Claims  to  hear  and  determine  the  claim  then  before  it.  which  was 
a  claim  arising  on  contract,  and  was  not  discassing  the  question  of 
liability,  or  whether  the  state  had  by  appropriate  legislation  consented 
to  be  held  liable  in  every  case  and  upon  the  same  facts  which  would  es- 
tablish a  liability  against  an  individual  or  corporation. 

The  Munro  Case  was  one  where  the  Legislature  had  passed  a  spe- 
cial act,  which  the  court  held  did  in  terms  assume  KabiBty;  the  lan- 
guage of  the  act  being  in  part: 

And  "If  the  court  finds  that  such  Injuries  vete  so  sustained,  damages  there- 
for shall  constitute  a  lej^al  and  valid  clahn  against  the  state,  and  the  eourt 
shall  award  to  and  render  judgment  for  the  clalnaat  tor  sock  sum  as  sbaU 
be  just  and  equitable,"  etc. 

The  Arnold,  Burke,  and  Smith  Cases  support  claimant's  conten- 
tion in  this  r^ard ;  it  having  been  held  in  those  cases  substantially 
that  by  the  enactment  of  section  264  of  the  Code  of  Civil  Procedure 
the  state  had  consented  to  be  held  liable  in  every  case  where  an  in- 
dividual or  corporation  would  be  liable  upon  the  same  facts.  Those 
cases  have,  however,  been,  in  part,  at  least,  overruled  by  Barrett  v. 
State,  220  N.  Y.  423,  116  N.  E.  99,  L.  R.  A.  1918C,  400,  Ann.  Cas. 
1917D,  807.  In  that  case  it  was  held  by  the  Court  of  Appeals  that  it 
is  not  true  that,  whenever  an  individual  is  liable  for  a  certain  act,  the 
state  is  liable  for  the  same  act.  Whether  it  was  the  intention  of  the 
Court  of  Appeals  in  the  Barrett  Case  to  overrule  utterly  tlie  Arnold, 
Burke,  and  Smith  Cases,  or  to  state  a  class  of  exceptions  to  the  rule 
stated  in  those  cases,  it  is  not  necessary  for  the  purposes  of  this  case  to 
hold;  for,  if  the  intention  were  the  former,  the  rule  is  repudiated,  and, 
if  the  latter,  this  claim  falls  within  the  excepted  class,  because,  if  the 
state  is  conducting  and  administering  the  College  of  Agriculture  at 
Cornell  University,  it  is  acting  as  a  government,  as  a  trustee  for  the 
people,  and  as  their  representative  it  is  doing  what  it  has  thought  best 
for  the  interests  of  the  public  at  large,  in  continuance  of  a  policy  which 
has  obtained  for  many  years,  and  under  such  circumstances  it  cannot 
be  held  liable  for  the  negligence  of  its  servants,  for  the  rule  "respon- 
deat superior"  does  not  in  such  circumstances  at  least  apply  to  the 
state. 
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Ilaviilg.  relLch^  the  ^o^nsion  thfit;  the  claim  should  be  di$mi&sed 
upon  the. law,  there  are  no  findings  oa  the  question  of  negligence. 

ACKERSON,  P.  J.  I  concur  in  the  result  arrived  at  by  Judge 
SMITH,  but  I  do  not  agiree  with  him  in  hds  construction  of  the  scope, 
eflfect,  and  purpose  of  section  .264  of  the  Code  of  Civil  Procedure. 

CUNNINGHAM,  J.,  concurs  with  ACKERSON,  P.  J. 

a06  Misc.  Rep.  644> 

In  re  ODHBm^  WlliXf, 

(Surrogate's  Coiirt,  Bronx  County.    Maircb,  1919.) 

1.  WnJUB  «»ie8(l>,  ie6(3k2)— UiiDtJ*  I»fiAJXWc»— Bcedhn  or  P|koo#-*<3kbcum- 

STANTIAJL  EVXOENOE. 

Contestant  has  the  burden  of  proof  on  the  Issue  of  undue  Influence, 
but  may  prove  it  by  circumstantial  evidence. 

2.  WrLLS  ^=»;ieO(T) — ^tJwDUE  IWftTTBirCB — OPPOBTTnOTT. 

Mere  opportuntty  to  exercise  midiie  Influence  upoo  a  testator  is  not 
sufildent  proof  that  it  wis  exercised. 

3.  WxLLs  «=5i46— Deathbed  Will. 

That  a  wiU  is  a  ''deathbed  will"  raises  no  presumption  against  Its 
vaUdlty,  though  it  should  lead  to  a  careful  scrutiny. 

4.  Wills  ^=»ie6(5) — ^TTndue  Influence — SumcncNCT  of  Evidence. 

Evidence  held  to  show  tbat  an  aged  woman's  will  In  favor  of  strangers, 
to  the  exclusion  of  her  grandson,  her  only  heir,  was  procured  by  undue 
influence  laj  ttste  of  legatees* 

5.  Wills  ^=»165(4) — Undue  Influence— SviDsztcs-^DEOLABaTioNS  of  Testa* 

TOR. 

letters  from  testatrix  to  her  grandson,  her  only  heir,  excluded  from 
her  will  in  favor  of  strangers,  stating  that  she  wished  to  leave  all  her 
valuables  to  him,  were  admissible  as  declarations  to  be  consliiered  up<m 
question  of  her  mental  strengthi  on  the  trial  of  the  issue  of  undue  In^ 
fluence. 

Proceeding  for  the  probate  of  the  will  of  Esther  Cohen,  deceased^ 
contested  by  the  testatrix's  grandson.    Probate  denied* 

Joffe  &  Joffe,  of  N«w  York  City,  for  proponent. 
Arthur  Mayer,  of  New  York  City,  for  contestant. 

SCHULZ,  S.  The  decedent  died  on  September  29,  1918,  leaving  her 
surviving,  as  her  only  heir  at  law  and  next  of  kin,  a  grandson^  who 
was  the  son  of  her  only  child,  a  daughter,  also  deceased.  She  is  alsr 
alleged  to  have  left  a  last  will  and  testament,  executed  on  September 
12,  1918,  in  and  by  which  she  provided  as  follows : 

*'After  my  lawful  debts  are  paid,  I  give  and  begueath  to  my  friends  and 
comforters  Mr.  Harry  Shevitz  and  Mrs.  Rose  Shevitz,  his  wife,  of  692  Cald- 
well avenue,  borough  of  Bronx,  dty  of  New  York,  all  the  moneys  which  I  may 
have  at  my  decease  and  all  the  personal  property  and  bank  accounts  which 
I  may  then  hold." 

The  petition  docs  not  state  that  the  decedent  left  any  real  estate, 
so  that  the  provision  quoted  appears  to  dispose  of  aU  of  her  propefty. 

^s>P«r  ottMr  CftBes  nee  same  topic  It  KBTf-NUMBBR  in  all  Xey-Niimbered  Digests  A  lodexM 
376N.Y.S.- 
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'The  personal  fSroperty  of  which  she  died  posseted  is  allied  to 
amount  to  $750,  btft  the  contestant  throughout  the  hearinfg  ootttended 
that  she  possessed  personal  property  of  a  much  larger  value. 

The  decedent  was  about  76  years  of  age  at  the  time  the  disputed 
document  is  alleged  to  have  been  Executed.  Thfe  contestant,  her  grand- 
son, testified,  and  it  was  not  contradicted,  that  the  decedent  lived  with 
his  mother  and  father — that  is  to  say,  with  her  daughter  and  her  son- 
in-law,  and  their  two  sons,  of  whom  the  contestant  was  one — up  to 
the  time  of  the  death  of  his  father,  in  1895.  The  family,  including 
the  decedent,  then  went  boarding  until  the  remarriage  of  her  daughter, 
whereupon  the  family  again  went  to  housekeeping,  and  so  continued 
until  the  year  1907,  In  the  meanwhile,  her  daughter  had  died,  and 
after  the  yeai*  1907  the  family  consisted  of  the  decedent,  the  contest- 
ant, and  his  brotiier.  They  continued  to  reside  together  for  about  4 
years.  Thereafter,  the  brother  of  the  contestant  having  died,  the  de-r 
cedent  and  the  contestant,  the  §ole  survivors  of  the  family,  went 
boarding  together.  Uppn  the  marriage  of  the  contestant  in  1915,  or 
a  short  time  thereafter,  the  decedent  came  to  live  with  him  and  his 
wife,  and  stayed  there  up  to  in  or  about  the  month  of  August,  1917. 

During  the  time  that  this  family  relationship  continued,  the  dece- 
dent occasionally  left  the  home  or  the  place  where  they  were  boarding 
and  stayed  away  for  some  time,  on  one  or  two  occasions  going  to  th^ 
Home  for  the  Ageid  and  Infirm  HebrevySj  and  on  one  occasion  visiting 
a  sister  in  the  West  with  whom  she  intended  to  remain,  AJFter  being 
in  the  West  for  a  short  time,  however,  «he  requested  her  ^andson, 
the  contestant,  to  call  for  her,  which  he  did. 

While  the  decedent  was  Uving  with. the  contestant  and  his  wife, 
one  Harry  Shevitz  was  employed  by  a  butcher  with  whom  the  contest- 
ant's wife  dealt,  and  as  such  employe  delivered  goods  and. collected  bills 
at  the  apartaient  where  the  contestant,  his  wife,  and  the  decedent  lived. 
In  August,  1917,  the  contestant's  wife  then  being  in  a  delicate  condi- 
tion, it  was  suggested  that  the  decedent  go  boarding  imtil  her  condi- 
tion changed,  which  it  was  anticipated  would  be  the  case  about  a  month 
thereafter.  The  uncontradicted  testimony  is  that  the  decedent  then 
went  to  the  employer  of  Shevitz  and  asked  him  if  lie  would  like  to  take 
her  to  board,  and  that  Shevitz,  hearing  the  conversation,  stated  that 
he  would  take  her.  She  thereupon  went  to  board  with  Harry  Shevitz 
and  his  wiiFe,  and  remained  there  to  the  day  of  her  death. 

The  document  now  offered  for  probate  as  her  will  is  alleged  to  have 
been  made  in  the  home  of  Harry  Shevitz  where  she  was  then  boardings, 
and  which  consisted  of  three  rooms  in  an  apartment  house.  There 
were  present  when  the  paper  is  stated  to  have  been  signed  tfie  two  at- 
testing witnesses,  Harry  Shevitz  and  Rose  Shevitz,  named  as  the  only 
legatees,  and  the  scrivener  of  the  will.  The  latter  was  a  clerk  in  a 
lawyer*s  office,  but  it  does  not  appear  from  the  testimony  whether  he 
himself  was  an  attorney  at  law  or  not.  The  witnesses  were  summon^ 
ed  by  Mrs.  Shevitz,  and  were  neighbors  and  friends  of  hers. 

From  thie  evidence  f  reach  the  contlQsion  that  the  factum  of  the 
will  has  been  established,  and  I  am  also  of  the  opinion  arid  find  that 
the  decedent  at  .the  time  of  her  death  was  competent  to  execute  a  last 
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will/and  testament.  There  reniains  for  cori^deratioh  the  finar  bbjefe- 
tf6n,  however,  that  the  will  Wis  obtained  by  iraud  and  uxidoe  irifluence. 

[1,  2]  I  find'no  eyideiice  bf  f raad,  so  that  it  only  reniains  to  be.de* 
termined  whether  of  not  the  paper  was  the  free  and  voluntary  act  of 
the  decedent,  of  whcfther  it  was  prociired  by  undtte  influence  operating 
upon  her.  Upon  that  issue,  the  ^rden  of  proof  is  upon  the  cantestant. 
Matter  of  Kindberg,  207  N.  Y.  220,  100  N.  E-  789;  Matter  of  Marti'n, 
98  N.  Y.  193^  196.  This  does  not  mean  that  undue  influence  must 
necessarily  be  proved  by  direct  evidence.  Matter  of  Richardson,  137 
App.  Div.  103,  122  N.  Y.  Supp.  83.  If  that  were  necessary,  it  would 
be  most  diffictflt,  if  not  impossible,  ever  to  proVe  that  undue  influence 
was  exiercised,  and,  while  it  is  trne  that  mere  opportunity  to  exercise 
it  is  not  sufficient  proof  that:  it  Was  exercised  (Post  v.  Mason,  91  N. 
Y.  539,  43  Am.  Rep.  689 ;  Cudney  v.  Cudney,  68  N.  Y.  148),  neverthe- 
less the  evidence  ¥rfth  which  the  existence  of  undue  influence  is  es- 
tablished must  of  necessity  be,  to  a  large  extent,  circumstantial  (Chil- 
drerfs  Aid  Society  v.  I:x)veridge,.70  N.  Y.  387,  395;  Eckert  v.  Page, 
161  App.  Div.  154,  146  N.  Y.  Supp.  513). 

[3]  There  is  no  dispute  that  this  decedent  was  an  aged  woman,  and 
that  at  the  time  that  this  document  was  sign^  she  had  been  seriously 
ill  for  a  period  of  about  2  weeks,  and  that  17  days  thereafter  she  died. 
It  may  therefore  f-airly  be  said  that  it  was  a  "deathbed  will."  This 
raises  no  presumption  against  its  validity  (Matter  of  Seag^ist,  1  ApP- 
Div.  615,  620,  37  N.  Y.  Supp*  49Q),  but  it  should  lead  to  a  more  care- 
ful scrutiny  than  if  executed  by  a  person  in  full  possession  of  bodily 
health  and  vigor  and  engaged  in  the  normal  pursuits  of  daily  life  (Mat- 
ter of  McGraw.  9  App.  Div.  372,  380,  41  N.  Y.  Supp.  481 ;  RoUwagen 
v.  RoUwagen,  63  N.  Y.'504,  518). 

[4]  The  evitence  ajso  warrants  the  conclusion  that  notwithstanding 
the  fact  that  the  decedent  occasionally  left  her  grandspn,  he  was  her 
only  living  descendant.  She  had  lived  with  him,  or  in  the  family  of 
which  he  formed  a  part,  the  greater  part  of  her  life  and  practically  all 
of  his,  and  he  was  the  natural  obj^t  of  her  bounty.  The  legatees  men- 
tioned in  the  will  are  not  rela4:ed  to  her  in  any  way,  and  during  the  time 
that  she  resided  with  them  she  paid  them  for  her  board  and  lodging. 
She  had  lived  with  them  for  a  period  of  about  one  year  when  this 
document  was  signed,  by  which  she  left  everything  to  them,  without 
even  mehtioniB^  or  in  any  way  referring  to  any  of  her  other  relatives. 
Any  one  of  tbese  facts,  standing  alone,  of  course,  does  not  warrant 
the  conclusion  that  undue  influence  was  used ;  but  they  are  of  impor- 
tance when  considered  together  and  in  connection  with  the  testimony 
of  several  of  the  witnesses,  to  whom  I  shall  hereafter  refer. 

The  mental  condition  of  the  testator  is  always  important  upon  the 
issue  of  undu^  influence,  as  is  also  her  age  and  her  physical  condition. 
It  is  apparent,  without  discussion,  that  the  amount  of  influence  which 
constitutes  undue  influence — that  is  to  say,  which  substitutes  for  the 
will  of  the  testator  the  wishes  and  desires  of  the  person  or  persons 
exerciring  the  influence — ^varies  with  the  mental  ai;id  physical  strength 
of  the  testator.  This  has  b^^  recognized  over  guid  ov^r  again  by 
courts  before  whom  the  question  has  come.     One  of  the  witnesses 
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(Schuldenfrei)  wiAout  objection  testified  that  the  decedent  was  very 
sick  and  weak,  and  that  on  one  occasion  a  letter  came  addressed  to 
some  one  else  in  the  house,  and  she  got  it  and  refused  to  give  it  up, 
claiming  that  it  was  from  the  contestant,  who,  *e  said,  was  in  the 
army.  The  physician  who  attended  the  decedent,  and  who  was  the 
family  physician  of  the  Shevitz  family,  states  that  she  died  of  arterio- 
sclerosis and  chronic  intestinal  nephritis,  which  he  explained  is  old 
age,  or,  as  he  testified,  her  life  had  come  to  a  natural  end.  He  said  her 
eyesight  was  good,  but  she  was  deaf,  and  that  for  4  weeks  before  her 
death  she  was  in  bed  most  of  the  time;  that  she  was  tiormal  for  a 
person  of  her  age,  but  he  stated  it  to  be  his  opinion  that  the  condition 
of  the  mind  at  75  or  76  is  naturally  weakened ;  that  people  of  that  age 
have  weakened  minds,  and  he  stated  that  such  was  her  mental  condi- 
tion during  September. 

Several  neighbors,  who  lived  on  the  same  floor  as  the  Shevitz 
family,  were  called  as  witnesses.  One  of  these  (Schuldenfrei)  testified 
to  the  fact  that  Harry  Shevitz  and  his  wife  continually  niged  the  dece- 
dent to  make  a  will ;  that  Shevitz  stated  that  the  decedent  asked  him 
to  send  for  her  own  doctor,  and  that  he  refused ;  that  Ae  decedent 
complained  about  the  way  they  treated  her,  and  offered  the  witness 
$5  more  if  she  would  take  her  in ;  and  that  Shevitz  said  he  would  not 
let  any  one  have  her  because  she  has  got  money  and  he  would  like  to 
have  it.  Another  witness  (Gerstein),  also  a  neighbor  living  on  the  same 
floor,  told  of  an  occasion  when  the  decedent  wished  some  other  neigh- 
bor on  the  floor  to  take  her  in  to  board,  and  that  upon  that  occasion 
Shevitz  swore  at  the  decedent  and  called  her  ugly  names,  and  that  the 
decedent  then  said  that  all  that  he  wanted  was  to  get  her  money. 

The  employer  of  Shevitz,  at  the  time  that  he  took  the  decedent  to 
board  with  him  (Hiestein),  testified  that  Shevitz  told  hi<h  that  he  want- 
ed the  decedent  to  make  a  will,  but  that  she  never  wouM  make  it,  and 
that  this  took  place  in  February,  1918. 

The  testimony  of  these  witnesses  with  reference  to  statements  made 
by  Harry  Shevitz  were  not  contradicted  by  him,  and  no  interest  on 
their  part  in  the  controversy  has  been  shown.  They  were  all  acquaint- 
ances and  neighbors,  if  not  friends,  of  Harry  Shevitz  and  his  wife. 
The  two  attesting  witnesses  testified  that  they  had  heard  no  loud  talk- 
ing between  Mr.  Shevitz  and  Mrs.  Cohen ;  but  the  witness  corroborat- 
ed the  testimony  of  the  two  witnesses  of  the  contestants  to  the  effect 
that  the  testatrix  did  want  to  move  out  of  Shevitz's  apartment  into 
some  other  neighbor's  rooms. 

The  wife  of  the  contestant  testified  that  in  the  month  of  February, 
1918,  while  Shevitz  was  at  her  house  collecting  a  bill,  she  asked  him 
whether  he  knew  anything  about  her  grandmother,  the  decedent ;  that 
he  said  he  would  look  it  up  and  let  her  know ;  that  he  met  hfer  again  a 
few  weeks  later,  and  said  that  he  did  not  know  anything  about  her; 
and  that  she  told  him  that  they  intended  to  go  boarding  at  the  home  of 
a  Mr.  Glass,  and  that  if  he  found  out  anything  to  let  Glass  know.  This 
testimony  was  not  contradicted,  and  was  in  fact,  to  some  extent,  cor- 
roborated by  Mr.  Glass,  who  said  that  Mr.  Shevitz  met  him  in  October, 
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1918,  and  told  him  that  he  was  looking  for  the  contestant,  to  let  him 
know  that  his  grandmother  had  died. 

[5]  In  addition  to  this,  various  exhibits  were  offered  in  evidence, 
several  consisting  of  letters  that  were  written  by  the  decedent  to  the 
contestant  while  she  was  with  her  sister  in  Chicago  and  desiring  to 
return  to  New  York,  and  in.  which  she  requested  her  grandson  to  call 
for  her.  These  letters  are  dated  in  May  and  June,  1917.  In  one  of 
these  letters,  dated  May  29th,  she  states  that  she  wants  to  leave  all 
her  money  and  valuable  things  to  the  contestant;  and  again,  in  a  let- 
ter written  about  that  time,  sne  states  that  she  wislies  to  leave  all  her 
money  to  him. 

These  letters  are  competent,  and  were  received  as  declarations  of 
the  decedent,  to  be  considered  upon  the  question  of  her  mental  strength 
(Matter  of  Forster,  105  Misc.  Rep.  24,  173  N.  Y.  Supp.  398,  and  cases 
cited),  because  "the  amount  of  undue  influence  which  will  be  suffi- 
cient to  invalidate  a  will  must  of  course  vary  with  the  strength  or  weak- 
ness of  the  mind  of  the  testator"  (Waterman  v.  Whitney,  11  N.  Y.  157, 
165,  62  Am.  Dec.  71,  quoting  1  Jarman  on  Wills,  36),  and  hence  they 
may  properly  be  considered  in  the  instant  case,  where  the  issue  is  one 
of  undue  influence  (Smith  v.  Keller,  ^5  N.  Y.  39,  98  N.  E.  214). 

As  against  this  testimony  there  is  the  testimony  of  the  superintend- 
ent of  the  home  where  the  decedent  was  in  1915,  to  the  effect  that  the 
decedent  told  her  that  she  could  not  get  along  with  her  grandson ;  that 
her  grandson  was  always  complaining  and  her  grandson  did  not  care 
for  her;  and  also  the  testimony  of  one  of  the  inmates  to  the  effect 
that  she  told  her  that  her  grandsop  would  not  get  anything.  These 
conversations  took  place  in  or  about  fhe  year  1915,  two  years  before  the 
will  was  made,  and  I  consider  them  of  very  little  importance  upon  the 
question  of  the  relations  existing  between  the  decedent  and  her  grand- 
son at  the  time  that  the  will  was  made,  particularly  as  the  decedent  had 
gone  back  to  live  with  the  grandson  between  the  time  of  the  conver- 
sations and  the  time  when  the  document  in  question  was  executed. 

The  other  witnesses  for  the  proponent  were  all  intimate  personal 
friends  of  the  proponent  One  of  them  (Simon)  testified  that  the  de- 
cedent toW  her  on  July  4,  1918,  that  her  grandson  did  not  treat  her 
right.  The  other  two  witnesses  (Soloff)  testified  to  two  occasions,  upon 
one  of  which  she  stated  she  wanted  to  send  for  a  lawyer  and  draw  a 
will  in  favor  of  Mr.  and  Mrs,  Shevitz,  because  they  had  been  treating 
her  well  and  she  would  like  to  leave  everything  to  th«n,  and  another 
conversation,  a  week  bef-ore  she  died,  in  which  ^she  told  one  of  the  wit- 
nesses that  she  had  made  a  will  to  Mr.  and  Mrs.  Shevitz. 

This  is  a  summary  of  the  testimony  in  the  case.  It  leads  me  to  the 
conclusion  that  the  propounded  document  does  not  express  the  free 
and  unrestrained  wish  of  this  testatrix.  I  think  the  burden  which  was 
upon  the  contestant  has  t)een  sustained  by  him,  and  that  a  finding  is 
warranted  that  the  instrument  in  question  is  the  result  of  undue  in- 
Auende  exercised  upon  the  decedent  by  Harry  Shevitz,  one  of  the  lega- 
tees.   It  follows  that  probate  must  be  denied 

Probate  denied. 
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In  re  STAUD'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    June  9,  1919.) 

ExEcuTons  AND  Adminjstbatobi^  ^=s>364 — Salr.of  Peo^ebtt  of  Decedent — 
Application — ^Deniax. 

Application  by  administrator  for  order  authorizing  and  permitting  Mm 
to  sell  certain  patent  rights  belonging  to  estate  will  n<H  be  granted  by  the 
court,  under  Code  Civ.  Proc.  f  2685,  where  no  unusual  or  peculiar  cir- 
cumstances exist  which  would  reader  it  inadvisable  or  inexpedient  to  dis^ 
pose  of  the  estate  upon  the  admiiiistrator*s  own  responsibility. 

In  the  matter  of  the  estate  of  Fernando  Staud  y  Xiracnez.  Appli- 
cation by  F;  Javier  Salas  for  an  brder  authorizing  and  permitting  htm, 
as  administrator,  to  sell  certain  patent  rights  belonging  to  the  estate. 
Application  denied. 

William  Donahue,  of  New  York  City,  for  petitioner. 

FOWLER,  S.  This  is  an  application  by  his  excellency  F.  Javier 
Salas,  the  Spanish  consul  general  at  the  port  of  New  York,  who  is 
also  the  administrator  herein,  for  order  authorizifig  and  permitting 
him  as  such  adniinistrator  to  sell  certain  patent  rights  which  belong  to 
this  estate.  All  the  facts  concerning  the  proposed  sale  are  set  forth 
in  the  petition,  but  it  is  unnecessary  to  allude  to  them  in  detail.  It 
will  suffice  to  say  that  applications  of  this  character  are  only  granted 
by  the  surrogate  when  it  appears,  that  such  unusual  or  peculiar  cir- 
cumstances exist  as  would  render  it  inadvisable  or  inexpedient  on  the 
part  of  a  personal  representative  of  an  estate  to  dispose  of  property 
belonging  to  an  estate  in  the  ordinary  manner  upon  the  administrator's 
own  respon;5ibility.  Such  matters  should  be  left  to  the  discretion  of 
the  representative  of  the  estate,  and  it  is  only  where  exceptional  cir- 
cumstances exist  that  the  surrogate  should  exercise  the  authority  con- 
ferred upon  him  bv  section  2^5,  C.  C-  Pi  (Matter  of  Goldfarb,  93 
Misc.  Rep.  401,  157  N.  Y.  Supp.  137;  Matter  of  Schleif,  169  N.  Y. 
Supp.  814).  ,No  exceptional  or  unusual  circumstances  exist  in  respect 
to  .this  matter.  The  administrator,  therefore,  should  assume  the  re- 
sponsibility of  his  position  and  dispose  of  the  property  to  the  best  of 
his  ability  and  with  ordinary  business  prudenge. 

Application  denied. 

(i07  Misc.  Rep.  470) 

In  re  FLURSCHErCkTS  ESTATE. 

(Surrogate's  C?ourt,  New  York  County.    June  5,  1919.) 

1,  Taxation  ^=>895(1) — TaANsran  Tax — Undebvaluation — Evidence. 

.  Report  of  transfer  tax  appraiser  and  order  assessing  tax  held  to  under- 
value interest  of  decedent  as  a  copartner  of  a  firm. 

2.  Taxation  <S=»895(1)— Transfeb  Tax— Value  of  Good  Wili>— Detebmitta- 

TION. 

•  In  determining  the  value  of  tJie  good  will  of  partnership  for  the  pur- 
pose of  assessing  transfer  tax  on  estate  of  deceased  partner,  three  ele- 
ments must  be  considered,  net  profits,  capital,  and  the  number  of 
years  purchase. 
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Deducticm  pf  $75^000  firom  t^e  gross  e«tate  as  counsel  fees  In.  determining 
amount  of  tran3fer  ta,x  on  estate  of  decedent  having,  ap  interest  in  a 
'  partnqrehtp  valn^  at  over  $l,250,00a,  held  excessive,  Where  the  estate 
wa&ndTdifiacilltOf  administration;  925,000  b^lng  ample. 

In  the  tnsrtter  of  the  e3tate  of  Herman  A,  Flurscheim^  deceived. 
Xhp  state  cpn^ptroUer  appeals  from  the  i;€port  of  the  laransfer  tax 
.appraiser  and  the  order  assessii^  ta^,  R^porjzjof  appraiser  remitted 
f  or  reyisioQ  and  Qorrection.^  -:       '.     . 

Lafayette  B,  Qkason,  df  New  York  Gity  (Schuyler  C.  Carlton,  of 
New  York  City,  of  cotmsel),  for  state  conaptroller. 

Strauss,  Jteifrh  &  Boyer,  of  Nfew  York  City,  for  executors* 

FOWIvER,  S-  This  appeal  is  taken  by  the!  state  comptroller  from 
the  report  of  .the  traoafer  tax  appraiser  and  the  order  assessing  the 
tax  on  the:^ound  that  the  interest  of  decedent  as  a  copartner  in  the 
firm  of  FntnkUn  Simon  &  Co.  has  been  undervalued  and  th^t  the 
amount  allowed  jas  a:  dedttctkm  from  the  gross  estate  as  counsel  fee  is 
excessive.     .         »  .  - 

[1'J  The  decedent,  who  died  August  18,  1914,  and  Franklin  Simon, 
wefe  equal  partners  in.  the  business,  which  was'  established  in  the 
year  1903  with  a  combined  capital  of  $110,000.  At  the  date  of  death 
of  decedent  thfe  net  worth  of  the  copartnership  as  ^lown  by  the  hooks 
was: $1,477,5 19.31.  The  transfer  tax  appraiser  has  valued  the  inter- 
est of  decedent  in  the  firm  at- $904^41.09,  of  which  $613,051.11  rep- 
resenta'  the  decedent's  capital  and  $291,289;98  decedent's  ohe-hialf  in- 
terest in  the  good  will. .  Thfe  appraiser  has  adopted  as  his  estimate  the 
Yalu^tion  fixed  by  a  certifiied  public  dccxmntani,  retained  by  the  estate, 
which  report  is  part  of  the  record. 

The  date  fixed  by  the  firm  as  the  termination  of  the  fiscal  year  was 
thefirit  day  of  February.  The  books'  of  the  partnership  as  of  August 
1,  1914,  show  the  assets  of 'the  concern  to  be  of  the  value  of  $1,755,- 
757.82  and  the  decedent's  capital  account  to  be  the  sum  of  $664,819.45. 
The  accountant  has  not  accepted  the  staJtement  of  the  assets  as  shown 
by  the  book^.of  the  concern  but  has  applied  to  certain  items  deprecia- 
tions which  reduce  the  decedent's  intbrest  in  the  capital  to  the  amount 
fdtind  by  the  appraiser  as  its  value.  The  Accounts  receivable  are 
set  dowain  the  books  at  the  sum  of  $657,817.27.  The  accountant  has 
depreciated  this  item  in  the  sum  of  $43,986.68,  which  includes  $5,000 
for  bad  or  doubtful  accounts,  $6,497.78  for  carrying  50  per  cent,  of 
the  accounts  for  a  period  of  four  months,  and  $32,488.90,  which  rep- 
resents 10  per  cent,  of  tite  cost  of  coUection  for  merchandise  which 
was  not  paid  for  on  delivery. 

There  is  no  justification  in  the  recortl  for  a  depreciation  in  the  ac- 
counts receivable  to  such  an  extent'  The  analysis  submitted  by  the 
expcft  .accountant  shows  that  of  the  amount  of  $649,778.02  outstand- 
ing Qd  August  1,  1914,  the  sum  of  $632,598.73,  or  all  but  $17,179.29, 
was  collected  within  three  'months  thereafter.  The  accountant's  rei 
pott  d,o^  Bot  show. how  much,  if  any,' of  the  accounts  receivable  were 
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uncollected  four  months^  after  the  d<i^th  oi  the  dec^dem.  A  depre- 
ciation of  $10,000  from  the  book  value  of  this  item  would  be  ample  to 
cover  all  contingencies.  Th^  inventory  value  of  the  naerchandise  is 
shown  by  the  books  to  be  the.  simi  oi  $595,500-  This  is  anrived  at  by 
deducting  25  per  cent,  from  the  sales  price. 

Whatever  objections  there  may  be  to  this  method  of  ascertaining 
the  value,  it  is  stated  by  the  accountant  to  ht  the  plan  adopted  by  other 
concerns  dealing,  as  this  firm  does,  in  a  great  variety  of  articles,  and 
perhaps  it  is  as  fair  as  any.  The  accountant,  however,  has  rechiced 
the  inventory  value  as  thofS  determined  by  10  per  cent,  or  the  sum  of 
$59,550,  because  he  has  found  that  certain  articles  were  sold  by  the 
concern  at  less  than  what  is  called  the  usual  selling  piice  on  which 
the  calculation  of  the  inventory  value  is  based.  The  book  value  of 
the  merchandise  should  prevail.  The  system  by  which  it  was  deter- 
mined is  founded  on  the  experience  of  &e  firm  and  its  accuracy  k  not 
brought  into  question  by  the  instances  cited  by  the  accountant 

[2]  Three  elements  mu^t  be  considered  in  the  <ietennination  of 
good  will — ^net  profits,  capital,  and  the  number  of  years  purchase.  In 
the  present  case  the  appraiser  has  subtracted  from  the  net  profits  for 
each  year  taken  the  difference  between  tfie  price  actually  paid  by  the 
copartnership  for  the  merchandise  and  its  cost  in  case  the  firm  had 
taken  thirty,  sixty  or  ninety  days  to  make  payment  The  adoption 
of  this  method  leads  to  the  absurd  result  as  shown  by  the  accountant's 
own  report  that  whereas  in  the  fiscal  year  ending  February  1,  1914, 
the  actual  net  profits  of  the  concern  were  $338,299.51  there  was  a 
so-called  loss  by  barter  and  trade  of  the  sum  of  $21,430.96,  because 
the  saving  gained  by  discount  of  $359,730.47  exceeded  the  net  profits 
by  that  sura.  It  is  obvious' that  the  net  profits  in  every  case  are  shown 
by  the  difference  between  the  actual  cost  of  the  merchandise  and  the 
selling  price  after  deducting  the  cost  of  selling  and  other  proper  charg- 
es and  are  not  dependent  in  any  way  upon  what  the  concern  might  have 
paid  for  the  merchandise.  The  report  of  the  appraiser  is  erroneous 
in  this  particular. 

The  appraiser  has  deducted  from  the  net  profits  ascertained  by  him 
in  the  manner  above  shown  6  per  cent,  interest  on  the  average  gross 
<:apital  of  the  copartnership  for  the  six  and  a  half  years  beginning  with 
the  1st  of  February,  1909,  and  terminating  the  Ist  of  August,  1914. 
For  the  purpose  of  determining  the  good  will  interest  on  the  net  cap- 
ital only  should  have  beien  deducted. 

The  transfer  tax  appraiser  has  applied  a  multiple  of  three  years 
to  the  sum  ascertained  by  deducting  from  the  net  profits  as  found  by 
him  6  per  cent,  interest  on  the  capital  and  $100,000  representing  the  val- 
ue of  the  services  of  the  decedent  and  the  surviving  partner,  to  which 
latter  item  no  objection  is  made,  and  the  amount  appears  to  the  court 
reasonable  and  proper.  The  sole  reason  assigned  by  the  accountant 
and  adopted  by  the  transfer  tax  appraiser  for  not  applying  a  larger 
multiple  is  because  the  firm  was  in  existence  at  the  death  of  the  de- 
cedent only  12%  years.  I  do  not  think  that  this  is  a  controlling  fac- 
tor. The  record  shows  that  the  sales  have  increased  steadily  smce 
the  establishment  of  the  copartnership.    The  sales  for  the  three  com-; 
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plete  fiscal  years  preceding  dec^ent's  death  were  respectively  $3,- 
986,859,  $5,003,364,  and  $5,919,925.  In  the  year  prior  to  the  death 
of  decedent  ^19,858.82  was  the  sum  spent  for  advertising.  The  firm 
is  extremely  well  and  favorably  known.  It  has  succeeded  in  estab* 
lishing  a  reputation  in  the  community  which  might  not  be  gained  by 
other  concerns  in  tkuainess  many  years  longer,  under  all  the  circum- 
stances I  think  a  five  years*  purchase  should  be  applied  in  fixing  the 
good  will. 

The  value  of  decedent's  interest  in  the  copartnership  should  be 
determined  in  the  following  manner:  From  the  average  net  profits 
of  $400,99070  for  the  three  complete  fiftcdl  years  preceding  the  death 
<xi  decedent  should  be  deducted  6  per  cent  on  the  average  net  capital 
of  $1,053,333  employed  for  the  same  period,  amounting  to  $63,019.98, 
and  $100,000  for  salaries  of  the  two  partners.  The  difference,  or 
$237,970.72,  Multiplied  by  5,  is  $1,189,853.60,  the  value  of  the  good 
will.  One-half  of  this*  sum,  ;$594,926JB0,  added  to*  the  amount  of 
decedent's  capital  accouilt  of  $639,819.45  (book  value,  less  $5,000  de- 
duction  from  inventory)  is  $1,254,746.25,  the  value  of  decedent's  in- 
terest in  the  copartnership  at  the  date  of  his  death. 

[J]  The  charge  of  $75,000  counsel  fee  is,  in  my  opinion,  excessive.* 
The  estate  was  not  difficult  of  admmistration,  and  no  more  than  $25,- 
<XX)  should  be  aDowed  as  a  deduction. 

•  The  report  of  the  appraiser  is  remitted  to  him  for  revision  and  cor- 
rection, in  accordance  with  this  decision.    Settle  order  on  notice. 


<107  MlBC.  Rep.  461) 

In  re  HOE'S  B8TAT1B.  • 

(Surrogate's  Court,  New  York  County.     June  9,  1919.) 

Wills  <8=»616(7)— Ookstbuotion— Lifib  Estate— Powsr  of  SAiJi*-Ow5rKB0HiF 
OF  Procbxdb. 

Wliere  testator  gave  daughter  "the  free  use  and  enjoyment*'  of  certain 
premises,  conditioned  on  ber  payment  of  the  taxes,  insurance,  and  re- 
pairs, with  right  to  dispose  thereof  to  her  issue  by  will,  or  sell  It  with 
the  consent  of  executors  and  trustees,  dftURbter  was  not  entitled  to  abso- 
lute ownership  of  the  proceeds  of  sale  made  wjth  such  consent,  but  mere- 
ly to  the  income  therefrom,  with  the  right  to  dispose  of  proceeds  to  her 
issue  by  will. 

In  the  matter  of  the  estate  of  William  A.  Hoe.  Application  by  lega- 
tee under  will  for  construction  of  a  codicil  to  will.  Submit  decree  ac- 
cordingly. 

McCandless,  Aldcroftt  &  Ely,  of  New  York  City  (Moses  Ely,  of 
New  York  City,  of  counsel),  for  petitioner. 

Schenck  &  Punnett,  of  New  York  City,  for  executor  and  trustees. 

FOWLER,  S.  This  is  an  application  by  a  legatee  under  the  wilt 
of  the  testator  for  a  construction  of  the  third  codicil  to  his  will.  In 
that  codicil  the  testator  gave  to  his  daughter,  Marian  M.  Watkins,  cer- 
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tain  real  estate  situated  at  Orange,  N.  J.,  upon  the  following  condi- 
tions, to  wit: 

'That  she  shall  pay  the  taxes,  iosuraoce  and  repairs  yearly  as  they  may 
become  due  or  necessary,  and  ahe  shall  have  the  free  use  and  eojoyment  of  said 
premises  as  a  whole,  or  she  may  lease  the  same  for  a  term  not  exceeding  two 
years  and  receive  the  rents  and  .profits  thereof  as  she  may  desire ;  that  she 
shall  not  have  the  right  to  sell,  cony^  or  mortgage  the  same  daring  her  lifie, 
but  she  may  devise  the  same  by  her  last  will  and  testament  to  any  of  her 
Issue  only.  At  her  death  the  said  property,  if  not  so  devised  by  her,  is  hereby 
devised  and  bequeathed  to  her  Issye  in  equal  shares  per  stirpes  and  not  per 
capita." 

The  codicil  further  provided  that  the  daughter  could  sell  the  prop- 
erty if  the  executors  and  trustees  of  his  will  consented  to  such  sale, 
and  that  if  she  failed  to  pay  the  taxes  on  the  property  the  trustees 
could  deduct  the  same  from  the  income  to  which  she  was  entitled  un- 
der another  clause  of  the  will.  The  property  was  sold  by  the  daugh- 
ter, with  the  consent  of  the  trustees,  and  she  now  contends  that  she  is 
entitled  absolutely  to  the  sum  realized  upon  the  sale. 

It  seems  to  me  that  it  was  the  intention  of  the  testator  to  give  his 
daughter  a  legal  life  estate  in  the  property  or  its  proceeds  and  that  it 
was  not  his  intention  to  give  it  to  her  absolutely.  The  testator  ex- 
pressly provided  that  she  could  not  sell  the  property  except  with  the 
consent  of  the  trustees;  she  could  not  devise  it  except  to  her  issue, 
and  if  she  did  not  pay  the  taxes  the  amount  should  be  deducted  from 
the  income  given  to  her  under  another  clause  of  the  will.  These  re- 
strictions and  limitations  upon  her  right  to  sell  or  devise  the  property 
are  inconsistent  with  absolute  ownership* 

This  is  not  the  case  of  an  absolute  devise  or  bequest  being  modified 
or  limited  by  a  subsequent  clause,  because  nowhere  in  the  codicil  is 
an  absolute  devise  given  to  the  testator's  daughter.  In  the  first  para- 
graph the  devise  is  expressly  stated  to  be' "upon  the  following  condi- 
tions/' and  in  the  subsequent  clauses  the  limitations  upon  her  absolute 
ownership  are  specified  clearly  and  unequivocally.  The  power  of  sale 
given  in  the  third  paragraph  of  the  codicil,  to  be  exercised  only  upon 
the  consent  of  the  executors,  cannot  be  construed  as  a  bequest  of  the 
proceeds  derived  from  such  sale,  as  th^re  are  no  words  of  gift  to  the 
daughter  and  no  manifestation  of  an  intention  to  enlarge  the  life  es- 
tate given  in  the  prior  clause.  It  seems  to  me,  therefore,  that  it  was 
the  intention  of  the  testator  that  his  daughter,  Marian  M.'Watkins, 
should  have  the  use  of .  the  premises  or  the  income  of  the  proceeds 
from  the  sale  of  the  premises  during  her  life,  with  the  right  to  dis- 
pose of  it  by  will  to  her  issue.  Matter  of  McClure,  136  N.  Y.  238,  32 
N.  E.758.  .     . 

Submit  decree  accordingly. 
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(107  Misc.  Rep.  «00)  '  .       , 

.  In  49  TWBED'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    Jnne  11,  1919.) 

Taxatioit  ^s»84 — ^Pebsonal  Pbopeitt  of  Decedbnt— Accbual  or  Llability, 
Under  Greater  New  York  Charter,  §  892,  as  amended  by  Laws  1911,  c. 
455,  f  2,  providing  that  a  person's  taxable  status  shall  be  fixed  on  1st 
day  of  October,  tJiough  the  tax  is  npt  payable  until  May  1st,. executor  of 
testator  dying  after  October  1st,  and  before  May  1st,  Is  liable  for  the  per- 
sonal property,  tav  aMessed  ugalnst  leatator  as  of  October.  Ist.  i 

In  the  matter  of  the  estate  of  Charles  H.  Tweed.  Proceeding  to 
determine  liability  of  executors  to  pay  personal  property  tax.  Decree 
against  executors. 

Lee  &  WadswortH,  of  New  York  City,  for  executors. 
Miller,  King,  Lape  &  Trafford,  of  New  York  City,  for  trustee. 
WiBiam  P.  Biurr,  Corp.  Counsel,  of  New  York  City,  for  City  of 
New  York. 
Leslie  J.  Tompkins,  of  New  York  City,  special  guardian. 

FOWLER,  S.  Upon  the  accounting  of  the  executors  a  question 
arises  as  to  whether  they  should  pay  the  tax  leried  upon  the  personal 
property  of  the  testator  by  the  city  of  New  York  for  the  year  1918. 
The  testator  died  on  the  11th  of  October,  1917,  Section  892  of  the 
Greater  New  York  Charter,  as  amended  by  Laws  1911,  c.  455,  §  2,  pro- 
vides that  the  taxable  status  on  all  persons  and  property  assessable  for 
taxation  in  the  city  of  New  York  shall  be  fixed  for  each  year  on  the  1st 
day  of  October  in  the  preceding  year.  As  the  testator  resided  in  the 
city  of  New  York  and  was  living  on  the  1st  of  October,  1917,  he  was 
liable  to  taxation  on  his  personal  property,  and  therefore  the  assessors 
properly  inserted  his  iian^e  and  the  assessed  value  of  his  personal  prop- 
erty in  the  annual  record  of  the  assessed  valuation  of  personal  prop- 
erty in  the  city  of  New  York  for  the  year  1918. 

The. tax  whidi  was  subsequently  levied  upon  this  assessment  and 
which  became  due  on  the  1st  of  May,  1918,  is  properly  payable  out  of 
the  personal  estate  of  the  testator  which  came  into  the  hands  of  his 
executors.  Matter  of  Babcock,  115  N.  Y.  450, 22  N.  E,  263.  Any  oth- 
er interpretation  of  the  statute  would  meem.  that  the  city  of  New  York 
could  not  coUect  taxes  on  the  personal  property  of  any  person  dying 
after  the  1st  of  October  and  hefore  the  1st  of  the  following  May.  Such 
an  impractical  construction  of  the  statute  should  be  avoided. 

In  Matter  of  Freund,  143  App.  Div.  335, 128  N.  Y.  Supp.  48,  cited  by 
the  executors,  lands  of  the  testator  had  been  assessed  for  the  purpose  of 
taxation  prior  to  his  death,  but  the  taxes  had  not  been  levied  at  the  date  ^ 
of  his  death,  and  the  court  held  that  such  taxes  were  not  deductible  as 
an  indebtedness  from  his  personal  estate.  This  decision  had  reference 
to  taxes  on  real  estate,  which  are  a  lien  on  the  land  after  they  become 
due  and  payable,  and  are  therefore  to  be  paid  by  the  heit^  or  devisees 
and  not  by  the  personal  representatives  of  the  deceased. 
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The  decree  should  provide  for  the  payment  by  the  executors  of  the 
taxes  levied  by  the  city  of  New  York  on  the  personal  property  of  the 
testator  fpf  the  year  1918.    Tax  costs  and  settle  decree  on  notice. 


In  re  GRESSIEB'S  JBSTATB. 
(Surrogate's  Court,  New  York  County.     June  16,  1919.) 

EXECUTOBS  AND   ADMINISTRATORS  ^S»32(2)— EftVOOATIOH   OF  LVTVBtS — ^PABTIBS 

Entitled  to  Object — Fraud. 

Where  widow  was  unable  to  read  or  write,  and  not  eatitled  to  lettei«  of 
administration  under  Code  Civ.  Proc  §  2565,  and  the  next  of  kin  were 
nonresident  aliens,  grant  of  letters  to  one  petitioning  as  next  friend,  who 
gave  bond,  would  not  be  revoked,  regardless  of  fraud  of  petitioner  in  pro- 
curing*  from  widow  renunciation  of  letters ;  there  being  no  charge  of  pe- 
titioner's unfitness. 

In  the  matter  of  the  estate  of  Romain  P.  Gressier,  deceased.  Ap- 
plication to  revoke  letters  of  administration  granted  to  Charles  Wil- 
liams Reynolds.    Api^ication  denied. 

Henry  Stanley  Renaud,  of  New  York  City  (Robert  P.  Beyer,  of 
New  York  City,  of  counsel),  for  petitioner. 

Cherurg  &  Cherurg,  of  New  York  City,  for  administrator. 

FOWLER,  S.  This  is  an  application  to  revoke  letters  of  adminis- 
tration heretofore  issued  by  this  court  on  the  estate  of  the  deceased. 
The  petition  upon  which  the  letters  were  issued  contained  allegations 
to  the  effect  that  the  deceased,  at  the  time  of  his  death,  resided  in 
this  county ;  that  his  widow  resided  in  this  county,  and  that  his  next 
of  kin  resided  in  France. 

The  petition  was  made  by  Charles  Williams  Reynolds,  as  the  next 
friend  of  the  deceased.  Attached  to  the  petition  was  a  renunciation 
of  letters  executed  by  the  widow  of  the  deceased  in  favor  of  Charles 
Williams  Reynolds.  The  renunciation  was  properly  executed.  The 
widow  now  makes  this  application  to  revoke  the  letters  issued  to  Reyn- 
olds upon  the  ground  that  the  renunciation  was  obtained  by  fraud. 
The  facts  upon  which  the  conclusion  of  fraud  is  predicated  are  that 
the  widow  is  unable  to  read  or  write  the  English  language  and  that 
Reynolds  represented  to  her  that  the  renunciation  was  an  authoriza- 
tion to  operate  a  garage.  The  administrator  filed  an  answer  denying 
the  allegations  of  the  petition  in  relation  to  the  alleged  fraud. 

The  administrator  has  given  a  bond  for  the  faithful  performance  of 
his  duties,  and  there  is  no  allegation  that  he  is  incompetent,  impru- 
dent, dishonest  or  incapable  of  performing  the  duties  of  administra- 
tor of  the  estate.  Section  2565  of  the  Code  provides  that  the  surro- 
gate may  refuse  to  grant  letters  to  any  person  unable  to  read  or  write 
the  English  language.  As  the  petitioner  admits  that  she  does  not  read 
or  write  the  English  language  she  is  not  entitled  as  a  matter  of  right 
to  letters  of  administration,  and  as  all  the  next  of  kin  of  the  deceased 
are  nonresident  aliens  there  is  no  person  within  the  state  entitled  to 
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letters.  Under  the  drcumstances,  therefore,  neidier  the  petitioner  nor 
any  of  the  next  of  kin  of  the  deceased  was  deprived  of  any  right  by 
the  issuance  of  letters  of  administration  to  Charles  Williams  Reynolds. 
Apart  from  any  question  as  to  the  jurisdiction  of  the  court  to  de- 
termine whether  the  renunciation  was  obtained  by  fraud,  or  whether, 
if  so  obtained,  it  constituted  a  false  suggestion  of  a  material  fact  upon 
the  application  for  letters  of  administr^ation,  it  seems  to  me  that  no 
one  interested  in  the  administration  of  the  estate  is  prejudiced  by  the 
order  of  this  court,  which  directed  that  Inters  of  administration  issue 
to  Charles  Williams  Reynolds,  and  the  application,  to  revoke  the  let- 
ters is  therefore  denied 


(107  Misc.  Rep.  475) 

In  re  WALSH'S  WILL. 

(Surrogate's  Ourt,  Weatchester  Oonntj.    Juae  2,  1919.) 

1.  CoimTS  €=»202(1)  —  Sukbogate  —  Pleadings  and  Practice  —  Inquisttioi^ 
WITH  JUtiY — ^Tbial, 

The  pleadings  and  practiee  in  the  Surrogate's  Goovt  are  pecoUar  to 
tbat  court,  and  the  inquisition  with  a  Jury  is  not  a  trial  at  law. 

2»  WnXS  ^a»272 — StniB0eATE--{^£EADXli€HSh-PBTm01f   AN0  OSJEOTIONa^BlLi; 

OP  Pabtioulabs — Statutes. 

The  petition  for  probate  of  a  will  is  in  the  nature  of  a  complaint,  and 
the  objections  by  contestants  In  the  nature  of  an  answer. 

3.  CouBTs  ^=>202t3) — Subrogate — Obdeb  Directing  Tbial  by  Juby — Demani> 

— Coubt's  Own  Motion. 

Code  Civ.  Proc.  f  2538,  provides  that  the  sarrogate  must  make  en  order 
directing  trial  by  Jury,  if  seasonably  demanded,  and  in  any  proceeding  in 
which  any  controverted  question  of  fact  arises  the  surrogate  may  in  his 
discretion  make  such  order  without  demand. 

4.  Wills  ^c»85S — Subrogate — ^Appeait— Order  Fbauing  Issues  for  Juby— 

Will  Contest. 

Framed  issues  for  a  Jury  in  probate  contest  are  objections  of  the 
contestant,  and  the  order  framing  the  issues  does  not  affect  a  substantlat 
right  of  any  of  the  parttes,  and  contestant  cannot  appeal  therefrom. 

5.  CouBTS  ^=»2020S) — SuBBooATB— Pebfecsbd  Apvxal-*Stat  or  Pbocebdinos. 

Except  as  otherwise  specially  provided,  a  perfected  appeal  has  the 
effect  of  a  stay  of  the  proceedings  described  in  Code  C!lv.  Proc.  {  1310,  and 
therefore,  under  section  2557,  the  enforcement  of  a  decree  or  order  which 
is  stayed  by  a  perfected  appeal  applies  to  the  collection  of  money,  de- 
livery of  property,  committing  for  contempt,  or  other  things  vequlred  to 
be  done  by  the  one  against  whom  the  order  was  directed. 

8.  W1LL0  ^»8C&~-Oontbst-*Appeal  prov  SuBBOGAix's  Ooinrr~-STAT  or  Trial 
-^Appeal  from  Order  Framing  Jury  Issues. 

An  appeal  by  contestant  of  a  will  from  the  surrogate's  order  framing 
issues  for  a  Jury  does  not  operate  to  stay  the  trial,  when  It  is  regularly 
upon  tho  calendar,  in  view  of  Code  Civ.  Proc.  {{  1310,  2557,  2754,  relat- 
ing to  appeal. 

In  the  matter  of  probate  of  the  last  will  and  testament  of  Margaret 
Walsh.  Prom  an  order  reframing  issues  to  be  submitted  to  the  jury 
and  setting  the  trial  for  the  June  term,  John  Vincent  Walsh  appeals. 
Directed  Aat  the  trial  proceed. 
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Stetson,  Jemrittgs  &  RusocD,  of  New  York  City  (Thefldore  Kiendl, 
Jr.,  of  Brooklyn,  of  counsel),  for  proponent. 
William  H.  O'Brien,  of  New  York  City,  for  l^^aiiees  Quinn. 
John  J.  Ackerman,  of  White  Plains,  for  contestant. 

SLATER,  S.  This  proceeding  was  commenced  by  the  filing  of  a 
petition  for  the  probate  of  the  last  will  and  testament  of  Margaret 
Walsh  on  June  13,  1918.  Objections  to  the  probate  were  filed  in  July, 
1918,  by  John  Vincent  Walsh  and  by  Joseph  J.  Walsh,  both  by  answer 
alleging  the  will  was  not  duly  executed  or  published,  that  testator  was 
not  ol  sound  mind  and  memory  or  mentally  capable,  and  that  the  al- 
leged will  was  not  freely  or  voluntarily  made  or  executed,  but  that  its 
execution  was  procured  by  fraud  and  undue  influence,  and  they  de- 
manded a  trial  of  the  isswes  by  a  jury*  Thd  matter  was  on  the  trial 
calendar  of  the  former  surrogate  in  October,  1918.  It  appeared  on 
the  trial  cfeilendar  of  this  court  in  February,.  1919.  No  order  was  pre- 
sented in  behalf  of  the  contestants  .as  provided  by  the  Code  and  by 
the  Westchester  county  surrogate's  rule  No.  13,  framing  the  issues  to 
be  submitted  to  the  jury.  The  issues  were  framed  by  onier,  on  motion 
o'f  the  attorney  for  the  proponent,  on  February  5,  1919,  and  later  were 
ref famed  on  regular  notice  of  settlement  by  order  dated  April  22,  1919. 
John  Vincent  Walsh  filed  a  notice  of  appeal  dated  May  24,  1919,  ap- 
pealing from  the  order  reframing  the  issues  and  setting  the  trial  for 
the  June  terra,  beginning  June  2,  1919.  The  issues  have  been  duly  no- 
ticed for  trial  by  the  proponent  for  June  2,  1919.  It  is  now  contend- 
ed by  the  contestant,  John  Vincent  Walsh,  that  the  appeal  from  the 
order  reframing  the  issues  stays  the  trial  ^f  the  cause* 

[1-4]  The  pleadings  and  practice  in  the  Surrogate's  Court  are  pe- 
culiar to  that  court.  The  inquisition  With  a  jury  is  not  a  trial  at  law. 
In  re  Doi-sey,  94  Misc.  Rep.  566,  157  N.  Y.  Supp.  662.  The  petition 
for  probate  of  a  will  may  be  said  to  be. in  the  nature  of  a  complaint; 
the  objections  by  contestants  in  the  nature  of  an  answer.  Demurrers 
do  not  exist.  Bill  of  particulars  by  way  of  a  pleading  arises  once  in  a 
while.  There  are  no  other  forms  of  pleadings.  Section  2519  of  the 
Code  defines  pleadings  irt  this  court,  and  provides  for  written  plead- 
ings. Since  the  jury  practice  has  come  into  being,  section  2538  of  the 
Code  provides  that  the  surrogate  must  make  an  order  directing  trial 
by  jury,  if  seasonably-  demanded,  and  in  any  proceeding  in  which  any 
controverted  question  of  fact  arises  the  surrogate  may  in  his  discre- 
tion make  such  order  without  demand.  The  order  referred  to  in  this 
sectioq,  providing  for  a  statement  of  the  issue  raised  by  the  petition 
for  probate  and  the  objections,  is  a  peculiar  form  of  pleading,  and  is 
interlocutory.  It  is  a  calendar  order  entirely.  The  framing  of  issues 
is  by  questions,  answers  to  which  are  made  by  the  jury,  and  they  are 
a  part  of  the  trial  of  a  contested  probate.  Matter  of  Plate,  93  Misc. 
Rep.  423,  156  N.  Y.  Supp.  999;  Matter  of  Eno,  94  Misc.  Rep.  100,  . 
157  N.  Y.  Supp., 553.  There  cannot  very  well  be  an  appeal  from  an 
answer,  nor  from  a  demurrer,  nor  from  part  of  a  tHal.  The  framed  iss- 
sues  are  the  objections  of  the  contestant  How  can  ah  appeal  by  the 
contestant  lie  from  his  own  objections?    The  order  of  April  22,  1919, 
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framing  the!  fe^ueis  does^  riot  affect  a  substantial  right  of  any  of  rth«  par-r 
ties.       *    , ' '  ,"'■'''' 

[5]  Section  2557  of  the  Code  relates  to  what  ordfer^  or  decrees  are 
not  stayed  by  appeal,  viz.. appeal  from  an  order  directing  the  commit- 
ment of  an  executor,  or  an  attorney  for  disobedience  to  direction  of 
the  court,  or  directing  the  commitment  of  a  person,  or  to  testify ;  al- 
so appeals  from  decree  of  surrogate  adnritting  will,  or  granting  let- 
ters, or  revoking  letters,  or  appointing  "temporary  adrnmietrator  or 
appraiser.  Except  as  otherwise  specially,  provided,  a  perfected  appeal 
has  the  effect  as  a  stay  of  the  proceedings  described  ih  section  ttlO. 
Therefore  under  section  2557  the  enforcement  of  a  decree  or  order 
which  is  stayed  by  a  perfected  appeal  applies  to  the  collection  of 
money,  delivery  of  property,  committing  for  contempt,  or  other  of 
the  things  required  to  be  done  by  the  person  against  whom  the  order 
was  directed.  Matter  of  Williams,  135  App.  Div.  123,  119  N.  Y.  Supp. 
892. 

f'B]  The  Williams  Case  was  an  appeal  frorii  an  order  of  the  Surro- 
gate's Court  denying  a  motion  to  restore  the  proceeding  to  the  calen- 
dar for  trial.  The  question  is:-  Does  Sfjction  2^84  of  the  Code,  old 
number  (same  as  2S57  of  the  present  Code),  have  the  effect  as  a  stay 
of  the  proceedings  to  enforce  the  order  appealed  from,  mean  a  stay 
of  such  an  interlocutory  and  practice  order  as  this.  Justice,  Clarke, 
writing,  said: 

•There  is  nothing  to  be  enfbroed  tmder  the  order  appealed  Iroln.  That  order 
denied  a  motion  for  a  reference  mod  directed  the  ca«e  to  proceed  before  the 
court.  It  WAS  a  calendar  order.  If  the  appeal  therefrom  succeeds,  an  that 
wiil  happen  will  be  that  the  trial  before  the.  surrogate  will  stop,  and  proceed 
before  a  new  referee.  There  was  no  stay  of  the  trial  caused  by  the  perfected 
appeal,  and  the  Surrogate's  Court  had  the  power  to  grant  the  motion,  which, 
for  assumed  lack  of  power,  it  denied." 

•Section  27S4  of  the  Code  provides  aQ  appeal  to  the  Appellate  Divi- 
sion of  the  Supreme  Court  may  be  taken  lrx>m  a  decree  of  the  Surro- 
gate's Court  or  from  an  order  affecting  a  substantial,  right  made  by  the 
surrogate.  In  Henry  v,  Henry,  4  Dem.  Sur.  263,.  Rollins,  Surrogate, 
held  that  under  sectioQ-  2570,  old  number  (same  as  present  section 
2754),  an  appeal  may  be  taken  from  a  decree,  or  from  an  order  affect- 
ii^  a  subMantial  right;  that  it  is;declarefi  by  section  2584  that,  except 
as  otherwise  expressly  prescribed,  a  perfected  appeal  has  the  effect 
as  a  stay  ^f  the  piioceedings  to  enforce  the  decree  or  order  appealed 
from  prescribed  in  section  1310.    He  says: 

"I  do  not  think  that,  by  force  of  the  statute,  •  •  •  the  appeals  which 
have  been  taken  ♦  ♦  ♦  from  the  two  orders  lately  made  by  the  surrogate 
have  Operated  to  stay  the  trial  of  this  probate  controversy,  which  is  now  reach- 
ed regularly  on  the  calendar.  The  order  denying  the  motion  for  nnion  of  the 
issues  theretofore  directed  to  be  separately  tried  cannot  be  held  to  Involve 
a  substantial  right,  within  the  meaning  of  section  2570.  It  affects  mere  modes 
of  procedure  that  are  entirely  within  the  control  of  the  trial  court"— citing 
Arthur  v.  Griswold,  60  N.  Y.  14a;  Whitney  v.  Townsend,  67  N.  X.  40;  MUler 
V.  Porter,  17  How.  Prac.  626. 

In  Matter  of  Meyer,  209  N.  Y.  59,  102  N.  E.  606,  Justice  Chase  said : 

"It  is  a  rule  of  almost  universal  application  that  a  perfected  appeal  does  not 
stay  the  execution  of  the  judgment  or  order  appealed  from,  and  that  to  oh- 
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tain  a  stay  oertaJbi  atatutdry  reaotrementa  mast  be  «oa»plied  witlf,  either  as 
to  giving  an  undertaking  or  getting  an  order  of  tbe  court  While  an  appeal 
regularly  taken  and  perfected  is  taking  its  course  in  the  appellate  court,  the 
respondent  may,  notwithstanding,  unless  stayed,  proceed  to  enforce  his  Judg- 
ment or  order,  and  appellant's  only  remedy  is  to  eaforoe  restltatlon  wlien  he 
becomes  entitled  to  it" 

Of  course,  this  means  you  must  come  within  section  2754,  and  re- 
lates to  an  order  affecting  a  substantial  right 

In  Empire  State  Racing  Association  v.  National  Fair  &  Exposition 
Association,  167  App.  Div.  126,  152  N.  Y.  Supp.  833,  Justice  Jenks, 
writing,  says: 

"Plaintlfe  appeals  from  m  order  *  *  *  that  denies  a  motion  for  a  pref- 
erence in  an  action  of  ejectment  when  the  right  depended  upon  facts  which  did 
not  appear  in  the  pleadings.  ♦  ♦  •  The  order  is  not  appealable.  ♦  •  • 
'One  of  the  powers  which  has  always  been  recognized  as  inherent  In  courts, 
which  are  protected  in  their  existence,  tiieir  powets#  mBd  Jmlsdlcdon  by  con- 
stitutional provisions,  has  been  the  right  to  control  the  order  of  business, 
and  to  so  conduct  the  same  ^t  the  rights  of  all  suitors  before  them  may  be 
safeguarded,* " 

This  appeal,  after  the  manner  of  former  motions,  is  made  ptrrcly  for 
delay.  The  court,  feels  its  exercise  of  discretion,  Greeting  the  trial  to 
proceed,  due  consideration  being  given  to  the  thnc  intervening  between 
last  July  and  the  present  time,  will  not  prejudice  the  rights  of  contes- 
tant and  bring  its  ruling  within  the  court's  opinion  in  the  Matter  of 
Wolfe,  181  App.  Div.  35,  168  N.  Y.  Supp.  264. 

The  mischief  and  delays  which  wouW  result  from  an  appeal  from 
an  order  joining  the  issues  cannot  be  overestimated.  The  trial  court 
would  be  powerless  to  compel  a  trial  of  a  will  contest.  If  the  court  has 
erred  in  directing  this  trial  to  go  forward,  the  learned  Appellate  Di- 
vision will  correct  it.  This  is  a  new  question  under  the  Practice  Act. 
The  contestant  may  except  to  my  direction  and  appeal.  The  court  has 
been  unable  to  learn  of  any  other  like  case  in  tfie  reports,  or  in  the 
experience  of  learned  surrogates  of  this  state.  While  the  court  must 
be  fair,  and  accord  any  contestant  reasonable  time  to  prepare  and 
present  his  case,  the  court  is  not  unmindful  of  the  rights  of  the  bene- 
ficiaries  under  the  will  and  the  mandate  of  the  decedent. 

I  am  of  the  opinion  that  the  appeal  from  the  order  framing  the  is- 
sues taken  by  counsel  for  John  Vincent  Walsh,  one  of  the  contes- 
tants, does  not  operate  to  stay  the  trial  of  this  probate  controversy, 
which  is  now  reached  regularly  on  the  calendar.  The  court  directs  the 
trial  to  proceed  to  try  the  issues. 
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PATN9  y.  MAHON- 

(Supreme  Ootirt;  Appellate  Tenxi/  First  Depttrttaaent    June  TXK  1919.) 

GoirnucTs  •®=»294— Printing  Ga.sb  on  Appeal — Substantial  Pebfobmance 

or  CONTKACT. 

Though  plaintiff  made  a  mistake  iii  ptlBtlu^  defendtof  s  case  on  appeal, 
where  mistake  was  corrected  and  plaintiff's  work  accepted  and  uaed, 
Without  any  Inrpairmeat  of  its  efficiency  tor  Hie  purpose  for  which  it  was 
designed,  plaintiff  could  rely  on  substantial  performance,  and  defendant 
could  not  recover  under  his  counterclaim,  oased  upon  time  spent  in 
reading  printed  case  on  appeal ;  the  error'  complained '  of  having  been 
podoted  out  to  him  by  hl9  opponent  gratiaitoudy*  i 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Fremont  Payne  against  Robert.  J,  Mahon.  Judgment  for 
defendant,  and  plaintiff  appeals.    Reversed. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Maurice  Sutta,  of  New  York  City  (Nathan  Frankel,  of  New  York 
City,  of  counsel),  for  appellant. 

Hills  &  Hills,  of  New  York  City  (Elbridge  F.  Hills,  of  Nevi^  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  $100,  the  baldnce  due  him  for  print- 
ing a  case  on  appeal  for  defendant,  ah  feittomey.  The  defendant's 
pleading  was  a  general  denial  and.  a  counterclaim  for  $1001  The  de- 
fense and  counterclaim  are  based  upon  the  following  circumstances : 

After  the  required  number  of  copies  of  the  case  on  appeal  had  been 
delivered  to  defendant,  and  some  of  them,  presumably  served  upon 
the  opposing  attorney  in  that  case,  the  latter  informed  the  plaintiff 
that  three  requests  to  find  appeared  in  the  printed  copy  as  "found," 
whereas  they  had  in  fact  been  "refused,"  and  that  the  correct  ruling 
was  shown  on  the  page  proofs  which  had  been  settled  by  stipulation 
between  the  two  opposing  attorneys.  The  mistake  made  by  the  printer 
had  thus  been  discovered  by  the  defendant's  opponent,  who  notified 
him  to  that  effect.  It  led  to  an  unpleasant  passage  betweeti  the  two  at- 
torneys. Plaintiff  forthwith  offered"  to  make  appropriate  corrections, 
and  actually  did  print  pasters  with  the  word  "Refused"  thereon,  which 
pasters  were  placed  upon  all  the  copies,  and  the  mistake  thus  corrected. 

It  is  difficult  to  understand  how  on  this  st$rt:e  of  facts  tiie  defendant 
would  be  entitled  to  judgment  in  his  favor.  While  the  printer's  error 
was  exceedingly  unfortunate,  and  perhaps  inexcusable 'from  the  stand- 
point of  workmanship,  its  result,  other  Aan  the  unpleasantness  re- 
ferred to,  was  practically  negligiUe.  Plaintiff's  work  was  accepted 
and  used,  without  any  impairment  of  its  efficiency  for  the  purpose  for 
which  it  was  designed.  Plaintiff  had,  therefore,  a  perfect  right  to  rely 
upon  his  substantial  performaxKe  of  his  contract. 

The  defendant's  counterclaim  is  based  uppn  a  chargie  for  four  days' 
time  in, reading  the  printed  case  on  appeal.  It  need  not  be  decided 
whether  it  was  his  duty  to  read  the  case  on  appeal  in  any  event,  for 
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it  is  quite  apparent  that  he  did  not  read  the  case  on  appeal  in  order  to 
discover  the  errors  complained  of,  for  they  were  pointed  out  to  him 
by  his  opponent  gratuitously.  Any  deduction  from  the  contract  price 
by  reason  of  the  defect,  or  any  compensation  for  the  actual  loss  caused 
to  defendant  thereby,  would  be  so  trivial  as  to  be  negligible.  Indeed, 
defendant  makes  no  claim  other  than  for  the.  four  days'  services  above 
referred  to. 

There  is  a  suggestion  ■  in  the  evidence  of  the  defendant  that  upon 
discovery  of  the  errors  complained  of  **!  had  to  take  the  whole  record 
up  anew.  I  re^d  it  three  times  after  that,  looking  for  other  mistakes." 
At  best,  however,  this  labor  was'  inspired  by  defendant's  annoyance  or 
worriment  over  the  plaintiff's  mistake.  It  was  not  the  proximate  re- 
sult of  that  mistake,  and  is  altogether  too  remote  as  a  consequence 
therefrom  to  be  considered  in  an  assessment  of  damages. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  plain- 
tiff for  the  full  amount  sued  for,  together  with  the  appropriate  costs 
in  the  court  below.    All  concur. 


BURKWITT  V.  NEW  JERSEY  MDELITT  &  PLATE  GLASS  INS.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.     June  20,  1919.) 

Appeal  ajetd  £:bbob  ^=v1^6(K1$-^Ajd]Ussion  of  Evidkncb— Pkejudioial  BSrbob. 
In  action  upon  burglary  insurance  poUcy,  permitting  defendant  to  in- 
troduce in  evidence,  over  appropriate  objection  and  exertion,  the  record 
of  a  summary  proceeding  instituted  by  plaintilTs  landlord  for  his  dis- 
possession fron{)the  apartment  in  which  the  alleged  burglary  occurred, 
was  rererslble  erroir. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict, 

Action  by  Benjamin  Burkwitt  against  the  New  Jersey  Fidelity  & 
Plate  Glass  Insurance  Company,  From  a  judgment  for  defendant, 
upon  the  verdict  of  a  jury,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  June  term,'  1919,  before  GUY,  BIJUR,  and  MULrLAN,  JJ. 

Paul  A.  Katske,  of  Brooklyn  (Benjamin  F.  Buikwitt,  of  N^w  York 
City,  of  counsel),  for  appellaait. 

Joseph  L.  Prager,  of  New  York  City  (Max  Dbrf,  of  New  York 
City,  of  counsel),  for  respondent 

MULLAN,  J.  In  this  action  upon  a  burig^ary  insurance  policy,  the 
defendant  was  permitted  to  introduce  in  evidence,  over  appropriate 
objection  and  exception,  the  record  of  a  summary  proceeding  insti- 
tuted by  plaintiff's  landlord  for  his  dispossession  from  the  apartment 
in  which  the  alleged  burglary  occurred.  The  evidence  had  no  relevan- 
cy to  any  fact  in  the  case,  and  its  receipt  may  conceivably  have  been 
highly  prejudicial  to  the  plaintiff. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant tx)  abide  the  event.    All  concur. 
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MORGAN  V.  C0NGM3GATI0N  AGXJBATH.AaHIM  OF  HARLEM. 

BbOKXBS  9=»5S — ^RlQHT  TO   GOKFCnaATIQIT. 

Wbere  sale  was  effected  upon  terms  entirely  different  from  the  offer 
made  by  plaintiff  for  the  purchaser  he  Interested,  and  through  the  disas- 
sociated efforts  of  an  Independent  broker,  plaintiff  could  not  recover  com- 
missions; he  not  being  the  procuring  cause  of  the  contir^ct.  i 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
Di:sl?rict.  .  r  .      .     - 

Action  by  Ransom  S.  Morgan  against  the  Congregation  Agudath*^ 
Achim  of  Har}e9i.    From  a  judgement  for  {datntin,  after  trial  by  a 
>udge  without  «  jury,  defendant  appeals.-   Reversed,  and  new  trial- 
ordered. 
.  Aii^ued  June,  terwi,  1919,  bef 6re  GUY,  BIJUR,  md  MULLAN^  JJ. 

Maurice  L.  Shai^e,  of  New  York  City  (Edward  C.  Weinrih,  of 
New  York  City,  of  counsel),  for  appellant. 

H.  B.  Davis,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  to  recover  commissions  earned  as  broker' 
in  effecting  the  sale  of  defendant's  church  property.  It  is  conceded 
that  the  i^aintiff  introduced  the  defendant  to  Mr.  Csuhpbdl,  who  final* 
ly  purchased  the  propetty,  that  he  was  also  present  at  a  subsequent 
meeting  between  these  parties,  when  the  sale  was  discussed,  aftd  that 
he  participated  in  the  negdtiations  between  them.  Mr.  Campbell,  how-* 
ever,  testified  that  the.- plaintiff  originally  offered  on  his  behalf  $19,- 
500  for  the  property,  and  ttat  this  offer  was  rejected,  and  that  there- 
after plaintiff  ceased  to  act  for  him  as  broker.  The.  sale  wa« -finally 
consummated  through  another  broker,  who  brought  to  Mr.  Campbell 
from  the  defendant  an  offer  of  $21,000,  and  the  property  was  pur- 
chased for  this  amount. 

Plaintiff  admits  that  he  offered  the  defendant  $19,500,  and  that  this 
offer  was  rejected,  and  that  he  was  not  present  when. the  oontraet  was 
signed  or  the  title  closed.  He  gave  no  satisfactory  testimony  that  he 
performed  any  serviced  that  contributed  to'  the  consiupmation  of  the 
sale  aft&r  the  rejection  of  bis  offer.  The  sale  was  therefore  effected 
upon  terms  entirely  different  from  the  offer  made  by  him  and  through 
the  disassociated  efforts  of  an  independent  broker. 

Upon  these  facts  it  is  quite  apparent  that  plaintiff  was  not  the  pro- 
curing cause  .of  the  contract,  and  that  the  judgmertt  should  be  re- 
versed, and  new  trial  ordered,  with  $30  costs  to  appellant  to  abide,  the 
event    All  concur.     , 
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EILPATRICK  V.  TUCKBR  et  aL 

(Supreme  Cotiit,  Appellate  Tterm,  First  Department    June  20/1919.) 

Courts  ^=»19P(2) — Municipal  CouH-r— Appeai^buc  Obdeb. 

Where  president  o^  defendant  foreign  corporation  was  served  with  sum- 
mons while  in  New  York,  and  defendant,  claiming  to  be  a  nonresident 
and  not  transacting  business  within  the  state,  obtained  an  order  vacating 
the  service^  sudi  order  was  not  appealable,  under  Municipal  Cowct  Gode^ 
1154. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  b^  Ringland  F.  Kilpatrick  against  Robert  P.  Tucker  and 
another.  From  an  order  vacating  service  of  summons,  plaintiff  ap- 
peals.   Appeal  dismissed. 

Argued  June  tenm,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Louis  E.  Felix,  of  New  York  City,  for  appellant. 
Charles  E.  Thorn,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  defendant  is  a  foreign  corporation  and  its 
president  Was  served  with  a  summons  while  in  this  city.  Claiming 
that  it  was  a  nonresident  that  it  was  not  transacting  any  business  with- 
in the  state,  the  defendant  moved  for  and  obtained  an  order  vacating 
the  service,  and  the  plaintiff  appeals  from  such  order. 

The  record  does  not  show  that  any  judgment  was  ever  entered  upon 
the  order,  and  the  order  itself  is  not  appealable.  Section  154,  Munici- 
pal Court  Code  (Laws  1915,  c.  279);  Tarpey  v.  Jersey  Co-operative 
Rlty.  Co.,  162  N.  Y,  Supp.  665, 

Appeal  dismissed,  without  costs. 


GBUNDY  7.  OTROPHON  a  S.  00. 

(Supreme  Court,  Appellate  Term,  First  Department    June  20,  1W9.) 

Shipping  ^=s>153 — Fbeioht   Chabges — Measubsmsnt   ot   Cubio  Footage — 
Peoof  op  Custom.  • 

Shipper  of  wool  cannot  recover  overpayment  of  freight  charges,  where 
ebarg^  are  made  payable  upon  entire  cubic  footage,  without  proof  of 
actual  footage  arrived  at  by  measurement  of  all  bales,  or  proof  of  an 
averaging  measurement  in  conformity  to  an  established  custom. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  William  H.  Grundy  against  the  Otrophon  Steamship 
Company.  From  a  judgment  for  pBiintiff,  after  trial  by  the  court 
without  a  jury,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  J  J. 

Ashley,  Foulds  &  Galland,  of  New  York  City  (Daniel  J.  Dowling, 
of  New  York  City,  of  counsel),  for  appellant. 

Morris  J.  Junger,  of  New  York  City,  for  respondent. 
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MULLAN,  J.  The  plaintiff  shipper  sues  the  defendant  carrier  to 
recover  an  alleged  overpayment  of  freight  charges  made  tinder  a  con- 
tract to  carry  wool  in  bales,  the  freight  charges  being  made  payable 
upon  the  entire  cubic  footage  at  the  port  of  arrival,  with  freight 
charges  payable  in  the  first  instance  at  liie  port  of  arrival  on  footage 
estimated  at  the  port  of  departure. 

Plaintiff  sent  to  the  dock  here  an  authorized  oflRcial  nieasurer,  who, 
in'  the  presence  of  defendant's  checker  and  with  his  assistance,  meas- 
ured 10  of  the  743  bales.  No  evidence  was  offered  in  relation  to  the 
manner  of  selecting  the  bales  measured,  and  it  is  undisputed  that  the 
bales  varied  considerably  in  size.  The  defendant  introduced  evidence 
of  a  custom,  not  directly  disputed,  to  average  by  measurine  10  per 
cent  of  a  shipment;  the  bales  being  selected  at  random.  There  was 
no  proof  of  a  custom  corresponding  to  the  plaintiff's  measurer's  prac- 
tice. 

We  cannot  allow  the  judgment  to  stand  upon  this  record.  Upon 
the  new  trial  plaintiff  may  prove  the  actual  footage  arrived  at  by  meas- 
urement of  all  the  bales,  or  an  averaging  measurement  in  conformity 
to  an  established  custom.  If  he  be  unable  to  do  either  of  these  things, 
we  are  at  a  loss  to  see  how  he  expects  to  make  out  a  case. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.   All  concur. 


I.  TANENBAUM  SON  &  CO.  v.  ABONSON. 

(Supreme  Court,  Appellate  T^rxn,  Fbst  D^artment.    June  20,  1919.) 

CoivTBACTS  ^s»l89 — CovTSLkCT  TO  Pat  Picsiaui£— Matubitt  bt  Dblivebt  of 

POUCT. 

Where  tbe  contract  between  plaintiffs  and  defendant  required  defendant 
to  pay  a  premium  on  an  insurance  policy,  whether  plaintiffs  paid  it  or  not, 
the  premium  was  due  from  defendant  when  it  received  the  policy. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  I.  Tanenbaum  Son  &  Co.  against  Louis  Aronson.  From 
a  judgment  for  defendant,  plaintiffs  appeal.  Reversed,  and  judgment 
directed  for  plaintiffs. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Seligsberg,  Lewis  &  Strouse,  of  New  York  City  (Alexander  L. 
Strouse  and  M.  Neugass,  both  of  New  York  City,  of  counsel),  for 
appellants. 

Abraham  Rosenbluth,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  contract  between  the  parties  required  the  de- 
fendant to  pay  the  premium  in  queistion,  whether  plaintiffs  paid  it  or 
not.  The  premium  was  therefore  due  from  defendant  when  it  re- 
ceived the  policy.  Had  a  loss  occurred  while  the  policy  was  not  in 
force  because  of  plaintiffs'  failure  to  pay  the  premium  to  the  insur- 
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ance  company,  defendant  would  have  had  recourse  against  plaintiflFs 
under  his  contract  with  them. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for 
plaintiffs  for  $28.23,  with  interest  from  September  6,  \?18,  and  ap- 
propriate costs  in  the  court  below. 


(107  Misc.  Bep.  511) 

SULLIVAN  T.  WILLIAMS. 

(Supreme  CUourt,  Appellate  Term,  First  Department   June  17, 1919.) 

1.  Oabbiebs  ^=»108 — ^PuBLic  Tbuckman — ^Thbft  of  Goods — Liability. 

Public  truckman,  trucking  goods  under  a  contract  making  bis  responsi- 
bility for  goods  that  of  a  carrier  and  bailee  for  hire,  was  liable  for  loss 
of  goods,  on  theft  of  truck  and  goods  from  line  of  waiting  trucks  at 
freight  depot,  while  driver  had  gone  into  station  for  four  or  five  minutes, 
having  been,  as  common  carrier,,  insurer  against  all^  losses,  except  those 
arising  from  act"s  of  God  or  the  public  enemy,  or  public  authority,  or 
shipper,  or  losses  caused  by  inherent  nature  of  goods. 

2.  Baiucent  «=»14(1)— Tbuokman— Thejt  op  Goods— Liability. 

Truckman,  who  was  bailee  for  hire  of  goods,  was  liable  for  loss  of 
goods  stolen,  with  truck,  from  line  of  waiting  trucks  at  freight  depot,  as 
result  of  driver's  failure  to  guard  truck. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Henry  E.  Sullivan  against  William  Williams.  From 
judgment  of  dismissal  of  complaint  upon  the  merits,  after  trial  by 
court  without  a  jury,  plaintiff  appeals.  Reversed,  aud  judgment  di- 
rected for  plaintiff. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Levy  &  Becker  (Joseph  Levy,  of  New  York  City,  oi  counsel),  for 

appellant. 

Schlesinger  &  Lazaroe,  of  New  York  City  (M.  A.  Schlesinger,  of 
New  York  City,  of  counsel),  for  respondent 

MULLAN,  J.  The  driver  of  defendant,  a  puWic  truckman,  carried 
goods  of  the  plaintiff  to  a  railroad  freight  depot,  left  his  truck  on  a 
line  ot  waiting  trucks,  and  went  into  the  station,  where  he  remained 
four  or  five  minutes.  While  away  from  his  truck  during  that  period, 
the  truck,  with  its  contents,  including  the  plaintiff's  goods,  disappear- 
ed, presumably  by  reason  of  theft.  The  defense  is  that  there  was  no 
proof  of  negligence. 

The  contract  under  which  defendaiit  did  plaintiff's  trucking  gen- 
erally, and  which  covered  this  particular  trucking  job,  provided  that — 

"In  the  care  and  disposal  of  the' goods  of  the  company  [the  plaiutiif]  the 
responsibility  of  the  contractor  [the  defendant]  and  his  servants  and  agents 
shall  be  that  of  a  carrier  and  bailee  for  hire." 

The  learned  trial  justice  found  that  the  defendant  was  a  common 
carrier,  but  he  also  found  that  the  loss  **was  occasioned  by  some  mis- 
fortune or  accident  not  within  the  control  of  the  defendant,"  and  upon 
this  he  based  his  conclusion  that  the  defendant  was  not  liable. 
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[1,  2]  We  adopt  the  common  carrier  finding,  but  we  are  unable  to 
adopt  the  other  finding  referred  to,  or  the  conclusion  it  compelled. 
The  defendant,  as  a  common  carrier,  was  an  insurer  against  all  losses 
except  those'arising  from  the  acts  of  God  or  the  public  enemy,  or  pub- 
lic authority,  or  the  shipper,  or  losses  caused  by  the  inherent  nature 
of  the  goods.  None  of  these  exceptions  is  present  here.  Even  if  the 
common  carrier  rule  did  not  apply  here,  and  the  defendant  were  a 
mere  bailee  for  hire,  his  failure  to  guard  the  truck  and  its  contents 
would  have  been  sufficient  to  fasten  liability  upon  him. 

Judgment  reversed,  with  costs,  and  judgment  directed  for  plaintiff, 
with  costs.    Settle  findings  on  notice.    All  concur. 


BAXTER  v.  IGI/ESIAS  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  0,  1910.) 

SAIAS  «a«52(3H'4(fAKXlfO  ^F  OOIVTBAOT— AoaBPTAiircii»^Bvi]}vi«cs. 

Where  seller  mailed  to  buyer  written  confirmation  purporting  to  contain 
all  eonditloDfiof  sale,  and  buyer  r«pUed  by  another  confirmation,  and 
seller  predicates  contract  on  last  confirmation,  exclusion  of  first  confirma- 
tion from  erldence  In  action  for  refusal  to  accept  goods  is  error. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  William  J.  Baxter  against  Laurens.  Iglesias  and  others. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  May  term,  1919,  before  GUY,  BITUR,  and  DELEHAN- 
TY,  JJ. 

Joseph  Kahn,  of  New  York  City  (Louis  Ogust,  of  New  York  City, 
of  counsel), -for  appellants. 

Eugene  E.  Sperry,  of  New  York  City,  for  respondent. 

4 

BIJUR,  J,  This  action  was  brought  to  recover  damages  for  de- 
fendants' refusal  to  accept  goods  alleged  to  have  been  purchased  by 
them  from  the  plaintiff. 

On  August  1,  1918,  plaintiff  mailed  to  defendants  a  written  "con- 
firmation" of  some  previous  oral  negotiations  purporting  to  contain 
all  the  terms  and  conditions  of  the  sale.  Defendants  replied  on  August 
2d  by  another  "confirmation,"  the  terms  of  which,  however,  varied  in 
several  respects  from  that  transmitted  by  the  plaintiff.  Plaintiff  did 
not  in  writing  accept  defendants'  "confirmation,"  but  sought  upon  the 
trial  to  prove  that  the  minds  of  the  parties  had  met  upon  the  terms  of 
the  sale  as  stated  in  def^dants'  communication,  and  relied  largely 
upon  the  subsequent  conduct  and  communications  of  defendants  to 
support  that  view  of  the  transaction. 

The  "confirmation"  sent  by  defendants  was  received  in  evidence  as 
part  of  the  plaintiff's  case.  When,  however,  defendants,  as  part  of 
their  case,  offered  in  evidence  the  prior  "confirmation"  transmitted  by 
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the  plaintiff,  it  was  excluded  upon  plaintiff's  motion  upon  the  ground 
that  it  formed  no  part  of  the  contract  sued  upon.  This  was  plainly 
error.  Plaintiff's  own  theory  of  the  case  was  that  no  binding  con- 
tract had  been  entered  into  by  express  terms.  Defendants,  therefore, 
were  entitled  to  have  considered  all  the  circumstances  surrounding  the 
transaction  as  shedding  light  upon  their  subsequent  conduct,  and  the 
original  ''confirmation"  sent  by  the  plaintiff  was  manifestly  one  of 
the  important  and  possibly  determinative  factors  in  that  situation. 
This  conclusion  is  confirmed  by  the  fact  that^  in  the  correspondence 
succeeding  the  exchange  of  the  "confitrmation,"  reference  was  made 
by  both  parties-  from  time  to  time  to  items  contained  exclusively  in 
one  or  the  other  "confirmation." 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event    All  concur. 


MIDLAND  TRADING  COBPORATION  Y.   HWOKTKOPF. 
(Supreme  Court,  Appellate  Terai,  FIret  Department.    Jane  1^,  1919.) 

1.  Infants  ^s»101 — Defense  of  Infancy — Motion  to  Disiass. 

Where  the  point  that  defendant  was  an  infant,  and  that  no  gaardian 
ad  Utem  was  appointed  to  protect  bis  Interesta  after  service  of  summons 
as  prescribed  in  Code  Civ.  Proc,  {{  426,  471,  was  not  raised  by  the  plead- 
ings, but  defendant  testified  he  was  20  years  old,  and  at  close  of  the 
case  defendant's  counsel  moved  to  dismiss,  not  on  ground  of  infancy, 
but  for  lack  of  Jurisdicti<»i  of  the  court  over  defendant,  the  motioD  was 
properly  dismissed;  his  remedy  being  to  move  to  vacate  the  summoDs^ 
giving  plaintiff  opportunity  to  meet  proof  on  such  issue. 

2.  Abatement  and  Revival  ^=915 — Anotheb  Action  Pending — Discontinxt- 

ANCE  OF  PBIOB  ACTION. 

Defendant's  motion  to  dismiss  the  complaint,  because  at  the  commence- 
ment of  the  instant  suit  another  action  was  pending,  was  properly  daiied, 
where  defendant  conceded  that  the  prior  action  was,  after  the  commence- 
ment of  the  instant  suit,  discontinued  on  motion. 

8.  Sales  ^=s>52(3) — Evidence — ^Admissibility. 

In  view  of  General  Corporation  Law,  |  9,  in  action  to  recover  on  sale  of 
goods,  on  the  issue  whether  sale  was  made  by  plaintiff  corporation,  or  by 
another  corporation  against  which  defendant  had  a  daim,  it  was  error 
to  exclude,  when  offered  to  prove  defendant's  contention  that  plaintiff 
corporation  was  not  In  existence  at  time  of  the  sale,  a  certificate  of  in- 
corporation of  plaintiff,  dated  nearly  a  month  after  the  date  of  the  sale; 
the  complaint  not  having  alleged  corporate  existence  at  the  date  of  sale^ 
but  merely  thfit  plaintiff  "is"  a  corporation. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Midland  Trading  Corporation  against  Sol  Hechtkopf. 
From  judgment  entered  on  verdict  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  May  term,  1919,  before  GUY,  BITUR,  ^and  DEI^EHAN- 
TY,JJ. 

David  R.  Bernstein,  of  New  York  City,  for  appellant. 
Walter  h.  Post,  of  New  York  City,  for  respondent. 
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GUY,  J*  Atflion  to  recover  on  an  alleged  safe  of  chemicals  by  plain- 
tiff to  defendant. 

[1,2]  Appellant  contends  that  the  judgment  is  erroneous,  for  the 
teason  that  the  defendant  is  an  infant,  and  no  guardian  ad  litem  was 
appointed  to  protect  his  interests  after  service  of  the  summons  as 
prescribed  in  sections  426  and  471  of  the  Code.  The  question  of  .in^ 
fancy  was  not  raised  by  the  pleadings,  but  defendant  testified  in  an- 
swer to  a  question  put  by  his  counsel  that  he  was  20  years  of  age,  and 
at  the  dose  of  the  case  defendant's  ccAmsel  moved  to  dismiss,  not  on 
the  ground  of  infancy,  but  on  the  ground  of  lade  of  jurisdiction  of  the 
court  over  the  defendant  The  motion  was  properly  denied.  Defend- 
ant's remedy  wais  to  move  to  vacate  the  summons,  giving  plaintiff  s^i 
opportunity  to  meet  the  proof  on  which  such  motion  Was  based.  Nor 
was  it  error  to  deny  appdlant's  motion  to  dismiss  the  complaint  on 
the  ground  that  at  the  time  of  the  beginning  of  this>  suit  another  action 
was  then  pending  in  the  Munidpal  Court  for  the  same  cause.  De- 
fendant conceded  that  the  prior  action  was  after  the  commencement 
of  this  .suit  discontinued  on  motion,  and  that  concession  warranted  the 
court  in  proceeding  with  the  trial  of  this  action. 

But  error  is  presented  by  rulings  of  the  trial  court  in  respect  to  the 
existence  of  the  plaintiff  corporation  at  the  time  of  the  alleged  sale. 
The  complaint,  verified  Apnl  2,  1918,  alleges  that  the  plaintiff'  "is" 
a  corporation,  and  that  on  or  about  February  26,  1918,  the  sale  in 
question  was  made  by  plaintiff  to  defendant,  and  the  answer  denied 
the  sale  by  plaintiff.  In  support  of  the  alleged  cause  of  action,  coie 
Craven,  president  of  the  Keystone  Chemical  Supply  Company,  a  con- 
cern having  no  connection  with  the  plaintiff,  testified  that  the  order 
for  the  merchandise  was  given  to  him  by  defendant,  carrying  on  busi- 
ness under  the  name  of  United  States  Chemical  Exchange,  on  or  about 
February  15,  1918,  and  that  in  telephoning  defendant  Craven  men- 
tioned that  the  seller  of  the  merchandise  was  the  plaintiff,  the  Midland 
Trading  Corporation.  The  confirmation  of  the  order  given  by  de- 
fendant is. addressed  to  the  Keystone  Company,  the  check  sent  by  de- 
fendant in  pa)rment  of  the  goods  was  made  to  the  Keystone  Company, 
and  Mies  Levy,  president  of  the  plaintiff,  indorsed  the  cheek  in  the 
name  of  the  Keystone  Company.  Defendant  stopped  payment  of  the 
check  for  the  reason,  as  he  contends,  that  that  company  owed  him 
several  thousand  dollars,  and  after  makii^  it  put  he. heard  that  its 
financial  condition  was  impaired. 

Plaintiff  claimed  that  the  invoice  for  the  merchandise  was  made 
out  in  the  name  of  the  plaintiff,  and  defendant  conceded  that  a  few 
days  before  the  transaction  in  suit  he  sold  as  broker  a  carload  of  mer- 
chandise for  the  Midland  Trading  Corporation,  that  being  the  name 
of  the  plaintiff  corporation,  and  that  he  received  the  merchandise 
which  is  the  subject  of  this  action. 

[3]  Defendant  offered  in  evidence  a  certificate  of  incorporation  of 
the  Midland  Trading  Corporation,  dated  March  14,  1918,  nearly  a 
month  after  the  date  of  the  alleged  sale,  and  the  paper  was  exduded 
over  defendant's  caoception.  This  ruHr^  was  erroneous.  The  burden 
was  on  the  plaintiff  of  provh^g  the  sale  to  the  defendant  as  allied. 
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The  complaint  did' not  allege  corporate  existence  ^t  the  date  of  the  sale, 
but  merely,  as  before  stated,  that  plaintiff  "is"  a  corporation.  There 
is  no  evidence  tending  to  show  that  plaintiff  was  either  a  de  facto  or 
a  de  jure  corporation  at  the  time  of  the  sale  (Stevens  v.  Episcopal 
Church  History  Co.,  140  App.  Div.  570,  125  N.  Y.  Supp,  573 ;  Gen- 
eral Corporation  Law  [Consol.  Laws,  c.  231  §  5),  or  that  if  the  sale 
was  made  in  the  name  of  the  Midland  Trading  Corporation,  as  claim- 
ed by  plaintiff,  the  person  or  persons  making  the  sale  had  assigned 
their  interest  to  the  plaintiff.  Further,  according  to  defendant's  the- 
ory, the  sale  was  in  fact  made  by  the  Keystone  Company,  and  it  would 
seem  to  be  miaterial  in  connection  with  defendant's  contention  in  that 
regard  that  the  plaintiff  corporation  was  not  in  existence  when  die 
sale  was  effected. 

It  follows  that  the  judgment  and  order  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All  con- 
cur. 


REPUBLIC  FOREIGN  PRODUCTS  CO.,  Inc.,  v.  VANDEWBGHB  et  ai, 

(Supreme  Court,  Appellate  Term,  First  Depaftment.    June  20,  1^19.) 

AfiSIONKENTS  ^=»57 — PUBCHABB  PRICE — NOTICE  TO  BUTKB. 

Indorsement  on  invoices,  making  them  payable  to  certain  company,  was 
insufficient  notice  to  buyer  of  assignment  to  a  party  other  than  such  com- 
pany. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Qis- 
trict. 

Action  by  the  Republic  Foreign  Products  Company,  Incorporated, 
against  Maurice  Vandeweghe  and  another.  Judgment  for  plaintiff, 
after  trial  by  a  judge  without  a  jury,,  and  defendants  appeal.  Re- 
versed, and  new  trial  ordered. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Samuel  Kahan,  of  New  York  City  (Horace  G.  Maiics,  of  New 
York  City,  of  counsel),  for  appellants. 

Zalkin  &  Cohen,  of  New  York  City  (Moses  Cohen,  of  New  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J.  It  appears  from  the  record  that  defendants  purchased 
goods  from  a  third  party,  the  Superior  Company,  which  company 
was  already  indebted  to  the  defendants  in  a  sum  greater  than  the 
amount  of  the  purchase.  Defendants  clann  that  they  offset  their  own 
obligation  against  that  of  the  Superior  Company.  Plaintiff  claims, 
however,  that  the  account  for  the  last  purchase  was  assigned  by  the 
Superior  Company  to  it,  and  notice  of  the  assignment  given  to  de- 
fendants. 

Plaintiff  respondent's  position  is  stated  in  defendants'  brief  as 
follows: 

.  **The  finding  of  the  trltt  court  establlsbee  that  the  account  wrb  assigned, 
and  that  ubtlce  of  the  aBfiignment  was  given  by  plaintiff  to  defendants  by 
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the  indorsement  on  the  invoices  that  the  same  were  payable  to  the  Empire 
Trust  Ck>mpanyr  '  ,v  .     » 

These  invoices,  by  the  way,  were  made  out  in  the  name  of  the  Su- 
perior Conipany.  I  cannot  £md  in  the  record  any  proofs  sufficient 
to  warrant  a  finding  that  the  account  was  so  assigned  by  the  Superior 
Company  to  the  plaintiff;  but,  assuming  tfiat  the  informal  proof  on 
that  subject  was  sufficient^  the  very  claim  Jf  the, plaintiff  that  notice  of 
the  assignment  was  given  to  the  defendants  by  an  indorsement  on 
the  invoices  that  the  same  were  payable  to  the  Empire  Trust  Company 
is  its  own  refutation. 

'    Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  evetit.    All  concur. 


KINNAN  V.  SCHAXJB. 
(Supreme  Court,  Appellate  Term,  First  Department    Jupe  20,  1&19.) 

WiTNKSSBS  ^=»141— DiSQUALmCATION — TbANSACTIOW  WITH  DSCttDSNT. 

One  who,  as  ag^ent  of  her  husband,  contracted  with  deceased,  is  Hot  dis- 
aualiiied  by  Coda  Civ.  Proa  {  S29*  apd  may  testify  thereto  for  him. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action,  by  Alexattider  P.  W.  Kinnan  against  George  C.  Schaub. 
From  a  judgment  for  plaintiff,  after  a  trial  without  a  jury,  defendant 
appeals.     Reversed,  and  new  trial  granted. 

Argued  June  tenii,1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Max  Steinert,  of  New  York  City  (Abraham  B.  Albert,  of  New 
York  City,  of  counsel),  for  appellant. 

Butcher,  Tanner  &  Foster,  of  New  York  City  (Morris  E.  Kinnap, 
of  New  York  City,  of  counsel),  for  respondent, 

BIJUR,  J.  This  action  was  brought  to  recbver  upon  a  promissory 
note  made  by  defendant  to  the  order  of  plaintiff's  testator.  One  of 
the  defenses  was  that  defendant  had  rendered  professional  services 
to  decedent,  and  that  decedent  had  agreed  that,  as  payment  for  these 
services,  the  note  wpuld  be  returned  or  destroyed.  The  agreement 
referred  to  was  alleged  in  defendant's  bill  of  particulars  to  have  been 
"made  between  the  deceased  and  the  wife  of  defendant.  When  the  wife 
was  put  on  the  stand  to  prove  the  agreement,  her  testimony  was  ex- 
cluded as  prohibited  by  section  829  of  the  Code  of  Civil  Procedure. 
This  was  error  (see  Whitman  v.  Foley,  125  N.  Y.  659,  26  N.  E.  725; 
Griggs  V.  Renault,  179  App.  Div,  845,  167  N.  Y.  Supp.  355),  for  which 
the  judgment  must  be  reversed,  and  a  new  trial  granted,  with  $30 
costs  to  appellant  to  abide  the  event.    All  concur. 
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OPPBNHBIMEB  y.  HABRISETTA  HOLDING  00. 
(Supreme  Court,  Appellate  Dlvisiofi,  First  Department.    June  13,  1919.) 

1.  liAKDLOBD    AND    TslfAVT    ^=s>109(6)— DCFBCTIVI   OONDITION   OF    PUMMISB»~^ 

NBGLIOBNCB — ^PbBSONAL  1NJ17BT  OF  TbNANT — BVIDBNCX. 

In  action  against  landlord  for  death  of  tenant,  who  tripped  on  alleged 
defective  rubber  stairway  covering,  evidence  of  defendant's  negligence 
hsld  insufficient  to  sustain  verdict  for  plalnttff. 

2.  Evidence  ^=»471(19) — Unsafe  Condition  of  Pbeioses — Opinion  Evidence. 

In  an  administrator's  action  against  a  landlord  for  tenant's  death, 
statement  of  janitor  that  the  construction  of  the  top  of  the  stairway  was 
faulty  and  constituted  a  Are  trap,  was  the  mere  expression  of  his  opinion, 
and  was  error. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Julius  Oppenheimer,  as  administrator  of  the  estate  of  Jen- 
nie Oppenheimer,  deceased,  against  the  Harrisctta  Holding  Company. 
From  a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
from  an  order  den3dng  defendant's  motion  to  set  aside  the  verdict  and 
for  new  trial,  the  defendant  appeals.  Judgment  and  order  reversed, 
and  new  trial  ordered,  with  costs  to  abide  the  event. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

James  I.  Cuff,  of  New  York  City,  for  appellant. 
Henry  A.  Steinbeck,  of  New  York  City  (Amold  Gross,  of  New 
York  City,  of  counsel),  for  respondent. 

PAGE,  J.  [1»  2]  The  action  was  to  recover  for  personal  injuries 
sustained  by  the  plaintiff  because  of  the  negligent  maintenance  of  a 
stairway  in  premises  of  the  defendant  in  which  plaintiff's  intestate  was 
a  tenant.  The  deceased  and  her  husband  occupied  an  apartment  on 
the  first  floor  above  stores  in  the  defendant's  building  for  24  years. 
The  deceased  met  her  death  by  falling  down  a  portion  of  the  stairs 
leading  from  the  first  to  the  ground  floor.  These  stairs  consisted  of 
seven  steps  toward  the  front  of  the  buildinjg  to  a  broad  step  or  plat- 
form, then  several  steps  around  a  turn  to  another  platform,  and  then 
the  stairs  leading  down  to  the  ground  floor  toward  the  front  of  the 
building.  The  only  eyewitness  to  the  accident  was  the  sister  of  the 
deceased,  who  testified  that  the  deceased  had  descended  the  seven 
steps  and  reached  the  broad  step  or  platform,  when  she  heard  a  tear- 
ing sound  and  saw  her  sister  fall  down  the  stairs;  that  after  the 
accident  she  examined  the  stairs,  and  found  the  rubber  torn  at  the 
head  of  the  last  flight  of  steps. 

The  negligence  with  which  the  defendant  is  charged  is  permitting 
the  covering  on  the  stairway  to  be  in  a  worn-out,  loose,  and  dilapi- 
dated condition  and  out  of  repair.  Several  occupants  of  the  premises 
testified  that  the  carpets  and  the  rubber  treads  were  badly  worn,  torn, 
and  the  rubbers  loose,  and  that  they  had  remained  so  for  from  five 
to  seven  months  prior  to  the  accident.  Joseph  Friedner,  called  as  a 
witness  for  the  plaintiff,  testified  that  the  condition  described  had  ex- 
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isted  for  tlmt'p^ridd  of  time,  btit  that  aboM  a  montfi  and  a  half  prior 
to  the  accident  the  carpets  had  been  taken  up  and  relaid,  and  new 
rubber  treads  and  galvanized  nosings  put  on.  This  was  also  testified " 
to  by  the  janitor,  his  wife,  two  of  tht  tenants,  the  manager  of  th«  car- 
pet cleaning  company,  that  did  the  work  aodgav^  dates  fpom  his  books, 
estimates,  and  orders,  and  the  man  .who  did  the  work  of  taking  up 
and  relaying  th^  carpets. 

In  my  opinion,  the  verdict  of  the  jury  was  against  the  weight  of 
the  evidence  on  the  issue  of  the  defendant's  negligence.  Further- 
more, I  am  of  opinion  that  the  judgment  should  be  reversed  for  the 
prejudicial  error  which  was  committed  in  the  admission  of  ievidence. 
While  the  janitor  was  under  cross-examination,  he  was  asked  if  he 
had  not  told  Mrs.  McGloin  that  the  main  stairway  was  notthing  but 
a  trap.  He  answered :  "The  top  only."  Mrs.  McGloin  was  recalled 
on  rebuttal  and  asked  to  state  what  the  conversation  was  that  she  had 
with  the  janitor,  and  replied:  "He  said  that  the.  house — ^that  the 
stairs  were  nothing  but  a  fire  trap.'*  A  motion  was  made  to  strike  but 
this  evidence  and  for  the  withdrawal  of  a  juror,  which  was  denied, 
and  counsel  then  asked:  **What,  if  anything,  did  he  say  about  it 
being  a  death  trap?  A.  He  says  the  sikairs  was  ^  .d^ath  trap."  This 
latter  answer  was  stricken  out,  and  the  defendant  s  counsel  again 
inored  for  a  mistrial.  During  the  summation  the  defen^nt's  attor- 
ney noted  an  exception  to  the  statement  of  plaintiif's  counsel  that  the 
stairs  were  a  fire  trap,  and  alsp  to  the  statement  that  the  whole  stairs 
^as  a  place  of  filth  and  dirt  The  court  instructed  the  jury  to  disre- 
gard the  latter  statement,  as  not  being  within  the  issues  of  the  case. 

The  statement  of  the  janitor  was  not  competent,  it  being  a  mere  ex- 
■pression  oi  his  opinion  that  the  construction  of  the  stairway  at  the  tpp 
was  faulty  and  constituted  a  trap ;  and  the  testimony  pf  Mrs.  McGloin 
that  he  said  it  was  a  fire  trap,  and  the  use  of  that  testimony  in  the 
summation,  were  very  prejudicial.  The  charge  of  negligence  was  not 
addressed  to  the  maintenance  of  stairs  so  constructed  as  to.  form  a 
fire  trap,  but  only  to  the  state  of  repair  of  the  carpet  and  rubber  treads 
on  the  stairs. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event  Order  filed.  All 
concur. 


PEOPLE  ex  reL  BRORSTROM  y.  SEABCAN,  SberUf. 

(Supreme  Court,  Special  Term,  Nassau  Cotmty.     Jmie  18,  1919.) 

ExsounoN  4=9435 — ^Execution  Against  the  Psbson — Coixatebax  Attack. 
Under  the  rule  that,  where  Uiflrmlt^  alleged  agalivst  an  execution 
are  not  jurisdictional,  the  writ  cannot  be  attacked  collaterally,  It  could 
not  be  objected,  in  habeas  oonms  br  one  Malte  B.  Brerstrom  agalnat  the 
sheriff  of  N.  county  to  be  discharged  teom  imprisonment  on  an  execution 
against  his  person,  that  the  execution  against  the  person  and  the  property 
execution  and  judgment  were  against  ^^Malte  Brostrom»**  and  that  the 
body  execution  recited  that  the  judgmttit  roll  was  fkled  in  N.  Y.  county, 
and  the  docketing  of  the  judgment  in  N.  county,  but  not  that  the  |>V0perty 

r-  ir.      I       -  .  

^s9»For  oUisr  aasM  M*  mum  |«iii«  ft  KBT^NUlCBC&is  aU  lUr-Km&tond  DlgwtoA  loanam 
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execntioii  bc(d'l)een  Issned  tb  Uie  shcsriir  of  H.  'eoijirtj  before*  or  after  tiie 
docketing  o£  tbe  Judgment,  or  tliat  tbe  debtor  resided  in  N.  county  when 
•  the  property  execution  issued,  and  was  therefore  insufflcient  under  Oode' 
Civ.  Proc.  f§  1372,  1489,  find  that  the  body  execution,  directing  the  sherttf 
to  return  it  to  the  clerk  of  N.  cotnity,  was  void  under  section  1366,  requir- 
ing return  to  clerk  of  county  where  the  Judgment.  roU  Is  filed. 

'  Habeas  corpus,  on  relation  of  Malte  B.  Brorstrom^  against  Phincas 
.yy.  Seaman,  as  Sheriff  oi  Nassau  County,  to  be.  discharged  from  ini- 
^prisonment  on  an  execution  against  person,  "Writ  dismissed,  and  re- 
J^tor  remanded  J  to  custody  of  the  sheriff* 

.,  Relator  clai^ied  that  the  execution  i^gainst  the  person  and  the  property 
'  execution  and  Judgment  were  against  "Malte  Brostrom,"  that  the  body  execu- 
tion recited  that  the  Judgment  roll  was  filed  In  the  office  of  the  clerk  of  the 
county  of  New  York,  the  docketing  of  the  Judgment  in  Nassau  county  on 
'April  30,  1919)  bilt  did  not  <ho#.  that  the  ei^^ution  agalBst  the  property  of 
the  Judgment  debtor  had  been  issued  to- the  sherifX^  of  Nassau  county  before 
or  a^ter  the  docketing  of  the  judgment  herein,  or  that  the  Judgment  debtor 
resided  in  Nassau  county  at  the  time,  the  property  execution  was  issued  tb 
the  sheriffs  This  objection  is  based  upon  this  recital  in  the  body  execution: 
.  *'And  whereasi  the  said  judgment  "was  dbcketed  lb  the  office  of  the  cleric  of 
your  county  on  tbe  30th  day  of  April  in  the  year  1919;  and  whereas,  an 
execution  against  the  property  of  the  Judgment  debtor  has  been  duly  issued 
to  the  sheriff  of  /he  county  of  Nassau,  where  the.  said  Judgment  debtor  re- 
'  sides,  and  had  been  returned  lUisatisfled.''  And  under  sections  1872  and  14S9 
of  the  QoOb^  of  Civil  Procedaa^  it  w«4  contended  that  tlie-  sedtal  was  In- 
, sufficient.  jl     '     ' 

The  body  execution  directed  the  sheriff  to  return  It  to  the  clerk  of  the 
county  of  Nassau;  and  the  relator  claim?  that  this  rendered  It  void  under 
section  1366  of  the  Code  of  Oivir  Procedure,  i^uirlng  its  tetarn  to  thQ  clerk 
.of  the  county  wbeiie  the  Judipnent  Ml  wtm  filed* 

/  Maxsoa  &  Jones^  of  Hempstead  (Henry  L.  Maxson,  of-  Hempstead, 
of  counsel),  for  relator. 

..  Philip  I^,  Liebman,  of  New  York  City,  for  judgment  creditor  Louis 
.TarnopoU  /-  ,       .'  '     ■     •  r   .      -,    - 

I':  MATMNING,  J.  The  infirmities  allied  agi^inst  the  execution  are 
not  jurisdictional,  and  hence  the  writ  cannot  be  attacked  in  a  collateral 
proceeding.  .  See. Weight  v.  Nostrand,  94  N.  Y.  47;  Matter  of  Kup- 
rfer,  165  App.  PIv.  .570,.  150  N.  Y.  Supp.  :1037;,  People  v.  KeUy,  35 
Barb:^444.  "       ' 

The  writ  is  therefore  dismissed,  and  the  relator  remanded  to  the  cus- 
tody of  the  sheriflf,  pursuant  to  the  execution. 


t.'     -  •    .    ^   '   '  ■'..     ....'{•  ;    .  •••  ^       •         :    .:■ 

.  WMDBB  V.  .WILLIAM  R.  GRACE,  &  Ca 

(Supfetoe  CoWct,  Appellate  Term,  First  Department    June  9,  1919.) 

'li  Sales  ^=o65(l>**^t)Nl^TBT^«tion  of  OoirniACiv-^trAlliANTT  of  Market  Pbice. 
Contract  of  sale  evidenced  bjr  the  eori^espcmdeDce  of .  the  parties  cou- 

strued,'  and  held,  that  skier's  guaranty  of  the  market  pdoe  of  paper  sold 
'■  .  t   dld^  not  reefer  to  the;  piitoe  of  the  particular  brand  as  Axed  by  the  seller 

who  manufactured  it,  but  to  ttie  market  vahie  of  the  quality  and  kind  sold 

l»y  Idm  to  def«ldant.. 
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2.  Sa£B8  ^ss8S(i)-^Ao!Cioir  to  (Etscovsv  Deposit  bt  ^inwPBr  to  QvA|uf)«naB> 

Pbi€S--&vipsnob  ov  Mabkst  Pbics.         ^  * 

In  action  by  seller  to  recover  a  deposit  made  to  guarantee  market- 
price  of  ttie  quality  of  paper  sold,  evidence  held  tnsuffldent  to  estab-* 
Ush  the  market  value. 

3.  Bales  ^=s>85(1)-— Aohon  to  Bxoovkb  Dk^ostt  .b<  Sexjjcb:  t6  HkilkRAWBBBi 

PbIOX — BtTBDEN   of  PbOOF. 

J^  an  ac^on  by  a;  seller  to  recover  deposit  made  to  guarantee  continua- 
tion of  market  price  of  tbe  quality  of  goods  sold,  the  burden  \\fas  on  lilm 
to  establlsli  tbe  fact  that  tb6re  had  been  no* decline  below'  the  prlc^ 
guaranteed. 

Delehant^,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan^  First  Dis- 
trict.- '.-.■.'•■*.■  ■     ■  ■  -,  '     : 

Action  to  recover  money  deposited,  as  a  guarant)r  under  a  written. 
agreement,  by  John.Weider  against, WilUain  R.  Grace:  &  Co.  From  a 
judgment  of  the  Municipal  Court  in  plaintiff  is  favor,  and  dismissing  de- 
fendant's counterclaim,  defetidant  appeal$.  .Reviersed,  and  new  trial 
ordered,  ^  * 

Argued  May  tenn^  1919,  before  GUY,  BUUR,.wd  DELRHAN- 
TY,JJ. 

Harold  J.  Roig,  of  Nevi^  York  City;  fot  appellant.     • 
Peter  R.  Gatens,  of  New- York  City,  for  respon4eiA 

GUY,  J.  The  complaint  alleges  that  on  or  about  October  25,  1918; 
plaintijBF  Sold  to  defendant  certain  paper,  the  manufacture  of  a  certain 
mill,  and,  in  order  to  induce  defendant  to  purchase  said  paper,  plaintiff 
deposited  with  defendant  the  suna^of  $1,000,  conditioned  that,  if  the 
•price  of  said ' "particular"  paper,  so  as  aforesaid  sold  to  defendant, 
should,  prior  to  December  25,  1918,  decline  so  that  defendant  coiTld 
purchase  other  like  paper,  "manufactured  by  same  mill,"  at  less  than 
13  cents  per  pound,  then,  upon  request;  of  deiendant,  made  on  or  prior 
to  December  25,  1918,  plaintiff  would  take  back  said  paper  from  de- 
fendant, paying  therefor  13  cents  per  pound,  or,  tipott  faihire  of  plain- 
tiff so  to  do,  defendant  would  be  at  liberty  tp  sell  said  paper  forthwith, 
and  deduct  from  said  sum  of  $1,000  aforesaid  the  amount  of  any  price 
less  than  13  cents  per  pound  for  which  defendant  might  then  have  sold 
said  paper ;  that  the  selling  price  of  said  paper,  so  as  aforesaid  sold 
by  plaintiff  to  defendant,  did  not  at  any  time  between  October  25  ^and 
I>ecember  25,  1918,  decline  below  13  cenjts  per.  pound ;  that  at  no  time 
during  the  year  1918  did  d.efendant  sell  any  of  aforesaid  paper  below 
1^  cents  per  pound;  that  plaintiff  has  duly  demanded  the  tetum  of 
said  sum  of. $1,000,  whidi  dkfendant  hasrefused and  ajeglected.to  pay, 
and  plaintiff  demands  judgment. for  said  6qn>,  with' inlex'est 

The  answer  admits:  that  plaintiff  sold  defendant  oertain  pftper»  and 
deposited  with  defendant  the:  smn  of.  $1>000^  denieS;  eack  and:  every  othi 
er  material  allegation  of  th^  |com|)laintt  but  aitegeathat  ^d  deposit  tva3 
itmde,  conditioned  that,  if  tbepriqerof  .said  paper  ^ooldby  Decembei; 
25,  1918,  decline  in  price  to  less.thait  13cen)kl  pctipoxmd^  pltiintiff  wo^uJkl 
pay  defendant.the.differettce  between,  the  nmrket. price  .aAd/theprjeeL 

>For  other  catM  see  same  topic  ft'KErr>KtTMBSR  In  fell  Ker-l^tiixiber#d^^t8'ArIliid6xek^ 
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of  13  cfstits  per  pound  out  of  scfid  $^1,000,  and  would  repurchase  the 
paper  from  the  defendant  at  the  price  paid  by  the  defendant  therefor; 
and,  by  way  of  counterclaim,  the  answer  alleges  that  the  price  of  the 
paper  did  in  fact  decline  below  13  cents  per  pound  by  December  25, 
1918;  that  the  defendant  did  not  dispose  of  the  paper  before  said 
date  at  a  price  of  13  cents  per  pound  or  bettor;  that  defendant  duly 
demanded  of  plaintiff  that  plaintiff  repurchase  said  paper  from  the  de- 
fendant at  13  cents  per  pound^,  but  plaintiff  failed  and  refused  so  to 
do,  and  that  by  reason  of  plaintiff's  breach  of  contract  in  refusing  to  re- 
purchase said  paper  defendant  has  suffered  damages  in  the  sum  of 
$2,000,  and  asks  judgment  for  said  sum,  less  the  $1,000  deposited  with 
defendant 

The  contract  between  the  parties,  as  embodied  in  letters  from  plain* 
tiff  to  defendant,  was  as  follows : 

On  October  25,  1918,  plaintiff  wrote  defendant: 

'*We  liave  presented  you  our  two  checks  amountliig  to  $1,000  as  a  guarantr 
that  this  paper  is  perfect;  •  •  •  also  with  the  understanding  that,  If  the 
paper  we  have  sold  you  should  decline  in  price  less  than  18  cents  per  pound, 
we  are  to  pay  you  the  differttice  out  of  the  $1,000  we  have  let  you  have" 

In  plaintiff's  letter  of  November  25, 1918^  to  defendant,  he  stated : 

"We  beg  to  adEuowledge  receipt  of  your  letter  of  November  14l2i  iBgard- 
ing  the  75  tons  of  white  sulphite  bond  which  you  purchased  from  ua    *    *    * 
It  Is  understood  that  our  agreement  is  that  the  value  of  the  paper  we  have 
sold  you  will  not  decline  in  price  less  than  13  cents  per  pound  up  to  Decern- . 
ber  25th  of  this  year.** 

And  again  in  letter  of  December  16,  1918,  to  defendant,  he  stated : 

"We  herewith  incdose  copy  of  your  letter  to  us,  dated  October  28tli,  as  pet 
the  agreement  regarding  the  *  *  *  white  sulphite  bond.  We  wish  to 
caU  your  attention  to  the  third  paragraph,  that  ft  is  understood  that  our 
guaranty  Is  in  regard  to  the  decline  of  the  value  of  the  paper — that  It  Is 
good  until  the  26th  of  December  of  this  year.  So  that  the  price  will  not  be 
less  than  13  cents  per  pound,  that  is  tiie  reason  why  we  have  put  this  $1,000 
in  your  hands  as  a  guaranty.  *  •  *  You  are  to  return  this  $1,000  on  the 
26th  of  December,  providing  the  price  of  wbite  sulphite  bond  of  this  quaUty 
which  we  have  sold  you  does  not  decline  less  than  13  cents  p&c  pound  f.  o. 
b.  New  York," 

[1,1]  Two  main  issues  were  presented  on  the  trial  of  the  case :  One, 
a  question  of  law  as  to  the  proper  construction  to  be  placed  <»  the 
guaranty  as  contained  in  said  written  docun^ents;  and  the  other,  wheth- 
er the  value  of  paper  of  the  quality  sold  by  plaintiff  to  defen<knt  had 
or  had  not  declined  below  13  cents  per  pound  by  December  25,.  1918. 

It  is  quite  clear  that  the  guaranty  did  not  refer  to  tbe  market  price 
of  the  particular  brand  of  paper  as  fixed  by  the  manufacturer  thereof, 
but  to  the  maricet  value  of  white  sulphite  bond  of  the  quality  and  land 
sold  by  plaintiff  to  defendant. '  The  only  proof  offered  by  plaintiff  in 
support  of  his  contention  that  the  paper  sold  by  plaintiff  to  defendant 
had  not  declined  in  value  below  13  cents  per  pound  before  December 
25,  1918,  was  the  testimony  of  himself  and  an  expert  witness  dlled  by 
plaintiff.    The  plaintiff  testified  as  follows; 
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''Q.  Can  yoa  testify  what  price  paper  of  tbls  kind,  referred  to  in  the  com- 
plaint»  could  he  t)Qy^t.at  in  the. city  of  New  York,  between  October  25, 
1918,  and  December  26,  19187  A.  Yes.  Q.  At  what  price  could  it  be  bought 
between  October  26,  1918,  and  Dei^tnber  26,  1918,  *  *  *  in  the  market, 
from  the  railUi?  A.  Fourteen  cents.  Q.  And  wastha^'l  o*  b.  New  York, 
or  at  the  mill?    A.  F.  o.  b.  the  mills." 

The  questions  and  answers  in  plaintiff's  testimony  clearly  refer  to 
a  particular  paper  made  by  the  same  mill,  and  to  tiie  price  fixed  by 
said  mill  for  paper  of  said  brand  f .  o.  b.  at  the  mill.  This  evidence  did 
not  establish  the  market  value  of  whke  sulphite  bond  in  the  city  of  New 
York  between  the  dates  mentioned,  as  required  by  the  contract. 

The  evidence  of  plaintiff's  expert  witness,  who  is  the  New  York 
representative  of  the  paper  company  which  manufactures  the  partic- 
ular paper  sold  by  plaintiff  to  def^ndant^  wa3  as  f oUows : 

"Q.  Mr.  Bbbets,  do  you  know  at  what  price  Watco  bond  paper  manufactured 
by  your  mUl  could  have  been  bought  in  the  cfty  of  New  York,  from  Octbber 
25,  1918,  to  December  26,  1918?  A.  The  market  value  that  sheet  offered  dur- 
ing that  period  of  time  was  18  cents  per  pound  f.  o.  b.  milL  Q.  Did  you  ever 
see  the  paper  which  the  plaintiff  delivered  to  W.  R.  Grace  &  Co.?  A.  No. 
Q.  Do  yon  know  whether  or  not  it  was  Wlitoo  bond?   A.  I  eonld  not  say.** 

The  testimony  of  this  witness  also  refers  to  the  price  fixed  by  the 
mill  which  he  represented  for  a  particular  brand  of  paper,  and  does 
not  establish  the  market  value  of  white  sulphite  bond  of  the  quality, 
and  kind  sold  by  plaintiff  to  defendant  in  the  city  of  New  York  between 
the  dates  mentioned.  So  far  as  appears  from  the  evidence,  white  sul- 
phite bond  paper  of  exactly  the  quality  sold  by  plaintiff  to  defendant 
might  have  been  obtainable  in  the  city  of  New  York  for  a  less  price 
than  13  cents  per  pound  during  the  period  in  question. 

[3]  At  the  close  of  plaintiff's  case  the  defendant  moved  to  dismiss 
the  complaint  oti  the  ground  that  plaintiff  had  not  established  the  con- 
tract on  which  the  suit  was  brought  or  any  breach  of  the  contract, 
which  motion  was  denied.  The  burden  was  on  plaintiff  to  establish  the 
fact  that  there  had  been  no  decline  below  13  cents  per  pound  in  the 
market  value  of  paper  of  the  kind  and  quality  sold  by  him  to  defend- 
ant as  a  condition  precedent  to  the  recovery  of  the  deposit,  and,  plain- 
tiff having  failed  to  establish  that  fact  by  competent  proof,  the  motion 
to  dismiss  should  have  been  granted. 

The  defendant  asks  for  a  reversal  of  the  judgment  as  to  defendant's 
counterclaim  and  the  direction  of  judgment  in  favor  of  defendant 
thereon.  As  plaintiff  may  be  able  to  present  evidence  in  disproof  of 
said  counterclaim  upon  a  new  trial,  we  think  a  reversal  of  the  Judg- 
ment in  all  respects  and  the  ordering  of  a  new  trial  would  best  meet 
the  ends  of  justice. 

Judgment  reversed^  and  a  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 

BIJUR,  J.,  concurs. 

DELEHANTY.  J.,  dissents. 
ITSN.T.S.— 46 
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WILLETT  T.  WILLIAM  J.  BmiNS  INTBKNATIONAL  DBTBCnVB 

AGBNOT,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department    June  20,  1919.) 

i.  AlTOBNlET    AND    GUSNT    ^=S>26 — LlABILITT    OF    ATTOBNET — ^DlSGLOSUBX    OF 

Pbingipal. 

Where  an  attorney  at  law  employed  a  detective  agency,  telling  the 
person  be  did  business  with  that  he  was  acting  under  instructions  from 
another,  and  giving  the  name  of  his  principal,  none  of  the  services  b^ng 
performed  by  the  agency  until  so  Instructed  by  the  attorney,  tito  at- 
torney was  not  liable  to  the  agency  for  its  aenrices,  not  having  assumed 
personal  liability  in  dear  terms. 
2.  Detectives  ^==>5— Sebvices — Compensation — CountbboIiAim — Sxttficienct 

or  EVIDENCE. 

In  an  action  for  services  by  an  attorney  at  law  against  a  detective 
agency,  the  agency  counterdaiming  for  services  rendered  the  attorney, 
evidence  held  insufficient  in  respect  to  the  performance  of  the  major  part 
of  the  services  induded  in  the  agency's  counterclaim. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  Willett  against  the  William  J.  Bums  International 
Detective  Agency,  Incorporated.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  his  motion  for  neyr  trial,  plaintiff  appeals. 
Judgment,  in  so,  far  as  embodying  verdict  for  a  counterclaim,  revers- 
ed, counterclaim  dismissed,  and  judgment  for  plaintiff  increased. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Richmond  J.  Reese,  of  New  York  City,  for  appellant. 
Whiteside  &  Stryker,  of  New  York  City  (George  W,  Whiteside,  of 
New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  Plaintiff,  an  attorney  at  law,  sued  to  recover  for  profes- 
sional services  alleged  to  have  been  rendered  defendant,  and  defend- 
ant conterclaimed  for  $394.60,  the  value  of  services  alleged  to  have 
been  rendered  by  defendant  to  plaintiff  in  what  was  referred  to  on  the 
trial  as  the  Scofidd  matter.  The  jury  foxmd  in  favor  of  defendant 
for  the  amount  counterclaimed,  and  awarded  plaintiff  $100  over  and 
above  the  counterclaim,  thus  assessing  the  value  of  the  plaintiff's 
services  at  the  sum  of  $494.60. 

Appellant  contends  that  the  award  in  favor  of  the  defendant  upon 
its  counterclaim  is  unwarranted,  for  the  reason  (1)  that  the  alleged 
services  performed  by  defendant  in  the  Scofield  matter  at  the  instance 
of  the  plaintiff  as  attorney  were  rendered,  if  at  all,  with  knowledge 
on  the  part  of  the  defendant  that  plaintiff  in  such  nciatter  was  acting  as 
agent  for  a  known  principal;  and  (2)  as  to  the  bulk  of  the  alleged 
services  there  was  no  competent  evidence  that  they  were  actually  per- 
formed. These  same  questions  were  raised  by  jplaintiff's  motions  to 
dismiss,  and  for  the  direction  of  a  verdict  at  the  close  of  the  case, 
and  the  denial  of  the  motions  presents  reversible  error.    - 

[  1  ]  The  plaintiff  was  called  as  a  witness  by  defendant  to  prove  its 
claim,  and  he  testified  without  contradiction  that  before  bringing  the 
Scofield  matter  to  defendant's  office  he  cabled  to  hi^  princi^  in  the 
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PhBtppmes ;lliat  his  principal,  lipoh  Vfiose bchdlf  J)r6c^ings  were  1117 
stituted  in  the  Surrogate's  Court,  and  an  action  brought  in  the  Supreme 
Court,  caWcd  to  plaintiff,  "Mother  authorized  to  act;"  that  the 
mother  instructed  plaintiff  to  procure  defendant's  help  in  investigate 
ing  thematt^;  that  thereupon  plaintiff  went  to  defendant's  office; 
saw  one  Ckrroll  there,  told  him  the  instructions  plaintiff  had  received^ 
and  gave  hihi  the  naane  of  his  principal ;  and  that  none  of  the  alleged 
services  were  performed,  by  defendant  until  after  instructions  were 
so  communicated  to  it  by  plaintiff.  These  facts  would  seem  to  bring 
the  case  within  the  rule  that,  "when  the  principal  is.  known,  the  agent 
is  not  liable,  unless  he  has  assumed  a  personal  liability  in  'clear  and 
Unmistakable  language'"  (Title; Guarantee  &  Trust  Co.  v.  Sage,  146 
App.  Div.  578,  at  page  581,  131  N.  Y.  Stipp.  278,  at  pfege  260),  and  re* 
quire  the  dismissal  of  the  claim, 

[2]  Assuming,  however,  that  the  trial  judge  was  authorized  in  re- 
garding the  questioti  as  to  tiie  liability  of  the  principal  or  the  agent 
as  one  of  fafct,  there  was  no  competent  evidence  in.  respect  of  the 
performance  of  the  major  part  of  the  services  included  in  the  coun- 
terclaim. The  alleged  services  were  specified  in  reports  rendered  from 
time  to  time  by  defendant  to  plaintiff,  and  thes«  reports  purported  to 
embody  the  work  done  by  defendant's  operatives;  but  none  of  the 
operatives  was  called  to  prove  the  services,  yand  ks  to  such  services  as 
were  concededly  performed  therie  was  no  evidence  of  their  value 
apart  from  the  estiilnate  put  upon  all  of  the  services. 

It  follows  that  the  judgment,  in  so  far  as  it  embodies  the  verdict  for 
the  counterclaim,  should  be  reversed,  and  this  counterclaim  dismissed, 
and  judgment  for  plaintiff  increased  to  the  sum  of  $494.60,  with  costs 
in  this  court  and  in  the  court  below.    All  concur. 


O'CONNOR  y.  RICHARD  CARVfiL  CO.,  Inc. 

(Supreme  Court,  Appellate  Term,  BUrst  Department.    June  9,  1919.) 

MnifidiPAi:!  Oobp6&atiozt9  ^s»819(l)--DKn:0TivE  8idbWalk— -AcnoH  Aqaxubt 

CONXBACTOB— SUITFICIKNCY  OF  EVIDKNCB. 

In  pedestrian's  action  against  paving  contractor  for  injuries  from  defec- 
tive sidewalk,  evidence  held  Insuflaclent  to  sjiow  that  contractor  had  in- 
terfered with  that  portion  of  sidewalk  which  caused  accident. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Jennie  O'Connor  against  the  Richard  Carvel  Company, 
Incorporated.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed and  complaint  dismissed.  ■ 

Ai^ed  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY.  JJ.      .         . 

.  Elkus,  Vogel,  Gleason  &  Proskauer,  of  New  York  City  (Edgar  J. 
Treacy,  of  New  York  Qty,  of  counsel),  for  appellant. 

Adlerman  &  Adlerman,  of  New  York  City  (L  J,  P.  Adierman,  of 
New  York  City,  of  counsel),  for  respondent. 
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DELEHANTY,  J.  The  verdict  in  this  case,  in  my  opinion,  is  clear- 
ly against  the  weight  of  the  evidence.  The  action  is  in  negligence. 
The  contention  of  plaintiflE  is  that  on  February  10,  1917,  about  7  JO 
a.  m.,  the  day  being  clear  and  bright  and  no  snow  on  the  ground,  she 
was  proceeding  to  her  work,  and  when  at  a  point  5  or  6  feet  south  of 
the  southwest  comer  of  141st  street,  on  the  Southern  boulevard,  her 
left  foot  cau^t  in  a  space  about  4  inches  in  width  caused  by  the  over- 
lapping of  two  flagstones  relaid  by  defendant,  as  a  result  of  which 
she  tripped  and  fell,  causing  the  injuries  complained  of.  Defendant 
conceded  that  it  had  been  engaged  in  constructing  a  portion  of  the 
subway  in  the  roadway  at  the  point  in  question,  but  that  it  did  not 
interfere  with  the  sidewalk,  except  in  the  middle  of  the  blodc  bounded 
by  140th  and  141st  streets,  where  an  opening  was  made  for  a  ven- 
tilator. 

As  I  view  it,  the  main  point  in  the  case  is  as  t6  the  location  of  this 
ventilator,  for  it  is  the  claim  of  plaintiff  that,  due  to  the  negligent 
replacement  by  defendant  of  the  flagging  adjoining  the  north  end 
thereof,  the  accident  happened.  The  plaintiff's  proof  on  this  point  is 
that  the  northerly  end  of  the  ventilator  began  at  a  point  12  to  15  feet 
south  of  the  southwest  comer  of  141st  street,  and  tiiat  the  flagging  at 
that  point  had  been  negligently  relaid,  which,  if  true,  could  easily  ac- 
count for  plaintiff  placing  the  point  of  accident  at  the  location  tes- 
tified to.  But  the  proof  submitted  by  defendant  clearly  rebutted  that 
of  plaintiff,  not  only  as  to  location  of  ventilator,  but  as  to  the  infer- 
ence of  n^ligcnce.  By  engineers  and  inspectors  of  the  Public  Service 
Commission,  as  well  as  those  employed  by  defendant  in  charge  of  the 
construction  work  at  the  point  mentioned,  the  nordierty  end  of  the 
ventilator — ^i.  e.,  nearest  to  141st  street — ^was  and  is  60  to  65  feet  south 
of  the  south  curb  of  that  thoroughfare;  that  the  only  encroachment 
within  the  sidewalk  area  of  the  block  mentioned  was  for  this  ventila- 
tor and  for  a  distance  of  4  or  5  feet  at  both  ends  thereof.  Beyond 
that  the  sidewalk  where  the  accident  happened  had  not  been  inter- 
fered with  by  defendant  and  was  in  same  condition  for  several  years 
past  as  it  was  at  the  time  of  accident.  In  view  of  this  testimony 
from  men  skilled  in  their  professions,  and  with  one  exception  appar- 
ently disinterested  witnesses,  I  think  plaintiff  utterly  failed  to  estab- 
lish negligence  on  part  of  defendant 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  with 
$30  costs,  and  the  complaint  dismissed,  with  costs.    All  concur. 


NAZARRO  V.  CJUAJEUK. 
(Supreme  Court,  Appellate  Term,  First  Department.    June  20,  1019.) 

InFAITTB  ^=»49 — CONTBACT  OF  BiiPLOTlIENT— GUA&ANTT  BT  ThEATBIOAL   PBB- 

roBMEB*s  Manaoeb — ^Wbonoful  Dxschabqb. 

Where  the  manager  of  an  infant  theatrical  performer,  under  the  latter*! 
contract  to  give  six  performances,  wrote,  **I  fully  guarantee  this  act  to 
give  entire  satisfaction/'  the  guaranty  as  a  matter  of  law  Was  individually 
that  of  the  manager,  and  the  testimony  also  showing  that  the  other  party 
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understood  be  was  secarlug  a  parsotial  iQDaaraiity^  the  Jbeif vit  performer 
was  not  bound,  and  his  discharge  without  reason  after  one  performance 
was  unjustified. 

Appeal  from  Municipal  Courts  Borough  of  Manhattan^  Fourth  Dis- 
trict. 

Action  by  Nat  Nazarro  against  Peter,  S.  Clark.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Revarsed»  and  new  trial  ordered. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

O'Brien,  Malevinsky  &  DriscoU,  of  New  York  City  (Arthur  F.  Dris- 
coU,  of  New  York  City,  of  counsel),  for  appellant. 
M.  Strassman,  of  New  York  City,  for  respondent 

BIJUR,  J.  This  is'  an  action  for  damages  for  wrongful  discharge. 
Plaintiff,  a  theatrical  performer,  was  employed  by  the  defendant  to 
give  six  performances  at  the  Columbia  Theater  at  the  agreed  price 
of  $250.  After  the  first  performance  was  given,  plaintiff  was  dis- 
charged. Plaintiff  is  an  infant.  The  contract  was  signed  on  his  behalf 
by  one  Unger,  his  manager,  in  the  following  form:  "Nat  Nazarro, 
Jr.,  per  Sol.  Unger."  Under  this  signature  was  written  the  following: 
^I  fully  guarantee  this  act  to  give  entire  satisfaction.     Sol.  Unger." 

Defendant  justified  the  discharge  upon  the  ground  that  plaintiff's 
act  was  unsatisfactory.  The  "guaranty**  upon  its  face  must  be  con- 
strued as  matter  of  law  to  be  the  individual  guaranty  of  plaintiff's 
manager.  Moreover,  the  testimony  of  defendant's  representative  was 
that  he  understood  that  he  was  securing  the  personal  guaranty  of  the 
manager.  It  follows  that  plaintiff  was  not  bound  by  the  guaranty, 
and  that  in  the  present  state  of  the  record  his  discharge  was  unjus- 
tified. 

The  judgment  should  be  reversed,  and  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event.    All  concur. 


UVBBANI  T.  JOHN  T.  CLA^RK  ft  SON  et  al. 
(Supreme  Ck>urt,  Special  Term,  Kings  Ooonty.    March  81,  1919.) 

1.  ADvntALTT  ^=»21-~MAsmifs  Tobt'—Dbatb  on  Sbobb— Wokkhbn's  Ck>ic* 

FSNSATXoif  Act* 

In  view  of  Code  Civ.  Proa  1 19Q2,  provlcUng  that  an  action  for  death  by 
negligence  is  only  maintainable  when  the  party  sued  would  have  been 
liable  to  an  action  in  favor  of  decedent,  if  death  had  not  ensued,  where 
stevedore  is  l^egllgently  injured  on  vessel,  but  dies  from  injuries  on  shore 
in  state  of  New  ITork,  the  tort  is  maritime,  and  his  remedy  is  in  rem  in 
admiralty,  or  a  common-law  action,  and  the  Worlonen's  Compensation 
Act  could  give  no  remedy. 

2.  Masteb  anp  Sb&vant  ^3»853 — ^Wobkmsn's  Cqmpkssatzon  Aot— -JSubcixon 

— Effect — MAarriMS  Tobt. 

Election  to  proceed  under  the  New  York  Workmen's  Compensation  Act 
to  recover  for  death  of  stevedore,  Injured  on  vessel,  but  who  died  on 
shore,  could  not  precludA  conunoiHaw  action,  since  CoiQpcosatlon  Act 
could  give  no  remedy. 
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Action  by  one  I^iverani,  as  administratrix,  againdt  JoHn  T.  Clark  & 
Son  and  another,  for  death  of  plaintiff's  intestate.  On  motion  by  de- 
fendants to  set  aside  verdict  for  plaintiff.    Motion  denied. 

Cass  &  Apfel,  of  New  To£k  City,  for  plaimttir. 

KirUn,  Woolsey  &  Hlckox,  of  New  York  City  (Robert  S.  Kreklne  and  P. 
Rand(^ph  Harris,  both  of  New  York  City,  of  counsel),  for  defendant  Bay  S. 
S.  Co.  of  America,  Limited. 

Bertrand  L.  Pettlgrew,  of  New  York  City,  for  defendant  John  T.  Clark  ft  Son 

KAPPER,  J.  Plaintiff,  as  administratrix,  recovered  a  verdict  against 
both  defendants  for  the  death  of  her  intestate,  which  the  jury  found 
was  occasioned  by  the  negligence  of  the  defendants,  one  of  whom 
was  the  stevedore  who  was  the  employer  of  the  intestate,  and  who  was 
engaged  in  loading  the  steamship  Samia  beloi^ng  to  the  defendant 
steamship  company;  the  other  defendant  being  the  owner  of  said 
steamship.  An  I-bolt  broke,  causing  some  tackle  to  fall  upon  the  in- 
testate, and  his  death  ensued.  Although  his  injuries  were  fatal,  the 
actual  demise  did  not  take  place  until  the  following  day  in  a  hospital 
on  shore,  to  which  he  had  been  removed.  Both  defendants  moved  to 
set  aside  the  verdict.  The  employer  stevedore  does  not  participate  in 
this  motion  by  brief  or  argument,  although  an  opportunity  to  do  so 
was  accorded  upon  request. 

[1,2]  The  defendant  steamship  company  advances  the  two  propo- 
sitions :  (1)  That  as  the  death  occurred  on  shore,  the  cause  of  action 
then  arose,  and  was  not  within  the  jurisdiction  of  the  admiralty  court, 
and  that  the  plaintiff  was  therefore  remitted  to  the  exclusive  remedy 
afforded  by  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67), 
as  to  which  see  Shanahan  v.  Monarch  Engineering  Co.,  219  N.  Y.  469, 
114  N.  E.  795,  where  it  was  held  that  a  workman,  injured  or  killed 
while  engj^ed  in  a  class  of  work  to  which  the  Workmen's  Compensa- 
tion Law  applied,  was  limited  in  his  rights  and  remedies  to  the  com- 
pensation provided  by  that  law;  and  (2)  that  by  virtue  of  an  award 
sought  by  the  plaintiff  from  the  Workmen's  Compensation  Commis- 
sion the  plaintiff  had  elected  to  so  proceed,  which  election  estopped  her 
from  maintaining  this  action  at  common  law. 

As  to  the  first  contention,  its  basis  is  a  ruling  in  the  case  of  Ryley 
V.  Philadelphia,  etc.,  Ry.  (D.  C.)  173  Fed.  839,  where  it  was  held  that 
injury  to  a  person  caused  by  a  c^lision  on  navigable  waters,  and  which 
resulted  in  his  death  on  shore,  deprived  the  admiralty  court  of  juris- 
diction to  award  damages  for  the  death.  It  is  conceded  that  if  the 
death  of  the  intestate  had  been  instantaneous,  or  had  taken  place  on  the 
ship,  the  common-law  action  was  properly  brought  under  the  ruling  of 
the  United  States  Supreme  Court  in  the  cases  of  Southern  Pacific  Co. 
V.  Jensen,  244  U.  S.  205,  37  Sup.  Ct.  524,  61  L.  Ed.  1086,  L.  R.  A. 
1918C,  451,  Ann.  Cas.  1917E,  900,  and  Clyde  Steamship  Co.  v.  Walker, 
244  U.  S.  255,  37  Sup.  Ct.  545,  61  L.  Ed.  1116,  where  it  was  held  that 
stevedoring  work  on  a  ship  was  maritime  in  character,  and  that  the 
Workmen's  Compensation  Conmiission  was  without  jurisdiction  to 
make  an  award  that  was  binding  upon  the  employer  stevedore ;  exclu- 
sive jurisdiction  in  such  cases  vesting,  according  to  the  ruling,  in  the 
admiralty  or  common-law  courts.    That  being  so,  it  is  sought  to  take 
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the  case  but  o£  this  rule  because  tihe'  deatH  did  not  occur  'on  the  ship; 
and  the  Ryley  Case,  supra,  is;  as  stated,  cited  in  si^port  of  that  conr 
tention. 

Apart  from  the  cases  to  the  contrary  hereinafter  cited,  reasoning 
would  not  support  such  a  contention,  in  my  opinion.  Under  our  stat* 
ute  (section  1902,  Code  Civ.  Proc.),  an  action  to  recover  damages  for 
death  by  negligence  is  only  maintainable  when  the  party  sued  'Vould 
have  been  liable  to  an  action  in  favor  of  the  decedent  by  reason  thereof 
if  death  had  not  ensued."  The  sde  right  of  action  vesting  in  the  ad- 
floinistrator  is  one  that  would  have  been  maintainable  only  had  the  de- 
cedent himself  survived  and  possessed  a  r^t  of  action.  See  Kelliher 
V.  N.  Y.  Cent,  etc,  R.  R.,  212  N,  Y.  207,  105  N.  E.  824,  U  R-  A. 
191SE,  1178;  Littlewood  v.  Mayor,  etc.,  of  N.  Y.,  89  N.  Y.  24,  42  Am. 
'Rep.  271.  The  condition  presented  in  the  statute  (section  1902,  supra), 
that  the  wrongful  act,  neglect  or  default  by  which  the  decedent's  death 
was  caused  must  be  such  as  would  have  entitled  the  parlr  injured  to 
maintain  an  action,  has  reference  to  the  circumstances  of  the  injury, 
and  the  character  of  the  act  including  the  question  of  contributory  neg- 
ligence. Littlewood  v.  Mayor,  etc.,  of  N.  Y.,  supra. 
•  Under  the  New  York  Workmen's  Compensation  Law  there  is  given 
to  the  state  or  the  insurance  carrier  a  right  of  action  against  the 
wrongdoer  for  the  amount  awarded  and  paid  out  by  or  under  the  direc- 
tion of  the  Compensation  Commission.  Consol  Laws,  c.  67  (Laws 
1914,  c.  41)  §  29.  It  is  obvious  that  this  right  of  subrogation  must  be 
based  on  a  cause  of  action,  and  the  alleged  wrongdoer  is  not  obliged  to 
respond  for  the  amount  paid  out  of  the  insurance  fund  or  by  the  insur- 
ance carrier,  unless  he  would  be  legally  liable  for  damages  at  com- 
mon law.  This,  therefore,  would  necessitate  common-law  proof  ^f 
negligence,  and  that,  in  the  case  at  bar,  would  at  once  demonstrate  that 
the  injury  ensued  as  the  result  of  a  maritime  tort.  And  so,  to  say  that 
the  cause  of  action,  having  arisen  upon  the  deadi  of  the  decedent,  was 
not,  therefore,  maritime  in  character,  would,  it  seems  to  me,  leave  the 
state  or  the  insurance  carrier  remediless,  for  the  reason  that  proof  of 
the  cause  of  death  would  show  that  the  same  was  due  to  negligence 
while  the  decedent  was  engaged  in  the  performance  of  a  maritime  con- 
tract, and  hence,  under  the  ruling  of  the  United  States  Supreme  Court 
in  the  cases  supra,  the  steamship  company  here,  found  by  Ae  jury 
to  have  been  a  joint  wrongdoer  with  the  employer,  would  be  in  the  im- 
mediate position  of  asserting  that  the  Workmen's  Compensation  Com- 
mission was  without  jurisdiction  in  the  premises.  So  much  for  rea* 
soning  which,  to  my  mind,  soundly  opposes  the  contention  of  the 
moving  defendant  at  bar. 

But  reasoning  apart,  the  moving  defendant's*  proposition  falls  upon 
a  consideration  of  other  cases  which  it  is  enough  to  cite.  That  of  The 
Chiswick,  231  Fed.  452,  145  C  C.  A.  446,  is  controlling,  as  well  as  il- 
lustrative. It  was  there  held  that  the  injury  of  a  stevedore,  while  em- 
ployed in  discharging  a  vessel,  through  the  defective  appliance  fur- 
nished by  the  ship,  constitutes  a  "maritime  tort,"  and  where  death  re- 
sulted after  his  removal  from  the  ship^  a  remedy  given  by  the  state 
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Statute  inay  be  enforced  and  relief  {^ven  in  admiralty.  Likewise,  in  the 
AngloPatagonian,  235  Fed.  92,  146  C.  C.  A.  586,  k  was  held  that  the 
fact  that  a  workman  injured  while  at  work  in  a  boat  was  taken  there- 
from to  a  ho^ital  on  land,  where  he  died,  does  not  affect  the  juris- 
diction of  the  admiralty  court  over  a  suit  for  his  death,  which  is  fixed 
by  the  place  of  the  injury.  See,  also,  The  Strabo,  98  Fed.  998,  39  C.  C 
A.  375 ;  Hamburg,  etc.,  v.  Gye,  207  Fed.  247,  124  C.  C.  A.  517;  The 
Aurora  (D.  C.)  163  Fed.  633.  None  of  these  cases  which  oppose  the 
ruling  in  the  Ryley  Case  (supra)  were  brought  to>  the  attention  of  the 
court  by  counsel  and  it  seems  to  me  that  they  should  not  have  been  over* 
looked  in  the  course  of  ordinary  research. 

As,  therefore,  the  fact  of  the  death  on  shore  is  not  the  test  of  juris- 
diction in  admiralty,  but  such  jurisdiction  is  dependent  upon  the  locus 
injuriae,  it  is  plain  that  the  plaintiff  did  not  possess  a  remedy  under 
the  Workmen's  Compensation  Law  of  the  state  of.  New  York,  and  that 
she  was  limited  in  her  procedure  to  the  actbn  in  rem  in  the  admiralty 
court  or  to  her  common-law  action  which  is  the  one  at  bar.  "The  woric 
of  a  stevedore  in  which  the  deceased  was  eiigaged  is  maritime  in  its  na- 
ture ;  his  employment  was  a  maritime  contract ;  the  injuries  which  he 
received  were  IScewise  maritime ;  and  the  r^hts  and  liabilities  of  the 
parties  in  connection  therewith  were  matters  clearly  within  the  admir- 
alty jurisdiction.  '^  '^  *  In  other  words,  the  admiralty  court  has 
exclusive  jurisdiction  of  maritime  contracts,  except  in  so  far  as  the 
parties  have  common-law  remedies  which  they  may  assert,  and  if  an 
employe  under  a  maritime  contract  receives  an  injury  he  miist  look  ei- 
ther to  the  common  law  or  to  the  admiralty  jurisdiction  for  his  rem- 
edy." Sullivan  v.  Hudson  Nav.  Co.,  182  App.  Div.  152,  162,  169  N. 
Y.  Supp.  645,  651. 

As  to  the  second  contention,  whilst  it  is  true  that  the  plaintiff  as 
well  as  the  insurance  carrier  both  proceeded  upon  the  assumption  that 
the  remedy  provided  by  the  Workmen's  Compensation  Law  was  avail- 
able, and  that  pursuant  thereto  ati  award  and  part  payment  had  actually 
been  made,  the  insurance  carrier  ceased  to  make  further  payments  up- 
on the  rendition  of  the  decisions  in  the  Jensen  and  Walker  Cases,  su- 
pra. There  was  no  estoppel  by  the  plaintiff's  election  to  so  proceed, 
when  she  thought  or  was  advised  that  that  was  the  only  rdief  obtain- 
able, as  the  New  York  State  Workmen's  Compensation  Commission 
was  without  jurisdiction  to  make  such  an  award  and  either  party  was 
at  liberty  to  refuse  to  act  thereunder  at  any  time.  Sec  Matter  of  Docy. 
224  N.  Y.  30.  120  N.  E.  53;  Sullivan  v.  Hudson  Nav,  Co.,  supra. 

The  motion  is  denied. 
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(Supreme  Court,  Special  Tenn,  Kings  County.    April,  1919.) 

A01CUUI.TT  ^sa21 — Wobmmkh'b  Compensation  Acts — Dkatb.  of  LoNasaoBE- 

MAN. 

Plaintiff,  whose  intestate,  a  longshoreman  in  the  employ  of  defendant, 
was  engaged  in  loading  a  steamship  from  a  lifter  alongside  a  steamship, 
and  who^  while  descending  a  companionway  attached  to  tHe  side  of  and 
belonging  to  the  ship,  bat  which  was  being  used  by  deifemdant,  was  thrown 
into  the  water  and  drowned  when  the  companionway  broke,  in  view  of  the 
Judicial  CkHle,  might  elect  whether  to  take  an  award  under  the  Work- 
men's Compensation  Law  of  New  York  or  to  bring  an  action  at  common 
law  for  damages. 

Action  by  Mary  Dziengelewsky,  as  administratrix  of  Wladyslaw 
Dziengelewsky,  against  Turner  &  Blanchard,  Incorporated.  Verdict 
for  plaintiff,  and  defendant  moves  to  set  aside  the  yerdict  and  for  a 
dismissal  of  the  complaint    Motion  denied. 

Stephen  A.  Macheinski,  of  New  York  City  (John  C.  Robmson,  of 
New  York  City,  of  counsel),  for  plaintiff. 

Amos  H.  Stejphens,  of  New  York  City  (William  L.  Kiefer,  of  New 
York  City,  of  counsel),  for  defendant. 

VAN  SICLEN,  J.  The  plaintiff  has  recovered  a  verdict  against  the 
defendant  after  a  full  and  complete  trial  of  all  the  issues  raised  there- 
on. The  defendant  now  moves  to  set  aside  the  verdict  and  for  a 
dismissal  of  the  complaint. 

The  cause  of  action,  is  somewhat  similar  to  other  causes  of  action 
which  have  heretofore  recently  been  tried  and  disposed  of  before  this 
courts  and  it  may  be  that  the  law  affecting  the  same  is  not  entirely 
free  from  doubt  and  confusion. 

Plaintiff's  intestate  was  a  longshoreman  in  the  employment  of  the 
defendant,  and  at  the  time  of  his  death  was  engaged  in  loading  a 
steamship  in  the  river  or  harbor  with  freight  from  a  lighter,  which 
was  moored  alongside  of  said  ship.  In  order  to  perform  the  work, 
is  was  necessary  for  the  plaintiff's  intestate,  with  other  men  thus  en- 
gaged, to  from  time  to  time  descend  from  the  steamship  to  the  light- 
er, and,  vice  versa,  to  ascend  from  the  lighter  to  the  steamship,  using 
a  companionway  attached  to  the  side  of  the  ship  and  leading  down 
to  the  lighter.  Said  companionway  belonged  to  the  ship,  but  was  used 
by  the  defendant.  On  the  day  of  the  accident  plaintiff's  intestate,  with 
others,  started  to  return  from  the  steamship  to  the  lighter,  and  while 
descending  said  companionway  it  broke,  and  the  four  men  were 
precipitated  into  the  water,  and  plaintiff's  intestate  was  drowned.  The 
action  is  against  the  employer  of  plaintiff's  intestate  only,  and  not 
against  the  owners  of  the  steamship. 

Upon  the  trial  the  attorney  for  the  defendant  made  various  motions 
to  dismiss  the  complaint,  which,  upon  this  motion,  are  in  substance  re- 
peated.    The  defendant  contends  that,  if  there  is  any*  liability,  it  is 
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that  of  the  owners  of  the  ship,  because  the  accident  was  brought  about 
by  reason  of  a  defect  in  some  appliance  furnished  by  the  ship  or  in 
some  part  of  the  ship's  equipment ;  that,  if  plaintiff's  intestate  has  any 
right  or  claim  against  the  defendant  herein,  such  is  by  way  of  the 
Workmen's  Compensation  Act  of  the  state  of  New  York  (Consol 
I/aws,  c.  67) ;  and  that,  if  plaintiff's  right  to  recover  under  said  Work- 
men's Compensation  Act  is  not  exclusive,  then  the  cause  of  action  is 
maritime  in  its  nature,  and  this  action  as  here  brought  is  improper  in 
form,  both  as  to  the  allegations  specifying  the  grounds  of  the  right 
to  recover  and  as  to  the  amount  of  the  indemnity  sought. 

The  plaintiff  urges  that  her  right  to  recover  fijids  full  support  un- 
der the  federal  Judiciary  Code  (Act  Cong.  March  3,  1911,  c.  231,  36 
Stat.  1087)  as  amended  prior  to  the  happening  of  the  accident  here- 
inbefore mentioned,  and  that  the  plaintiff  is  expressly  given  the  right 
to  bring  her  action  in  the  state  courts  and  to  assert  her  common-law 
rights  and  to  have  recovery  therefor.  The  plaintiff  cites  the  case  of 
Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205,  37  Sup.  Ct.  524,  61  L. 
Ed.  1086,  L.  R.  A.  1918C,  451,  Ann.  Cas.  1917E,  900,  as  a  supporting 
authority,  and  contends  that  in  such  cases  as  that  of  plaintiff  diere  is 
the  right  to  elect  whether  to  take  compensation  under  the  Workmen's 
Compensation  Law  of  the  state  of  New  York  or  whether  to  bring  an 
action  at  common  law,  as  plaintiff  has  elected  to  do  in  this  case.  Nil- 
&en  v.  American  Bridge  Co.,  221  N.  Y.  12,  116  N.  E.  383. 

A  careful  reading  of  the  briefs  submitted  on  this  motion,  and  a  full 
consideration  of  the  arguments  made  and,  the  cases  cited,  convinces 
this  court  that  the  plaintiff  was  within  the  law  by  coming  in  the  state 
court  and  asserting  her  common-law  right  to  recover  damages  for 
the  loss  of  her  husband  while  engaged  in  maritime  work.  See  Liv- 
erani  v.  Clark  &  Son,  176  N.  Y.  Supp.  725. 

A  decision  of  our  highest  state  court  is  desirable,  definitely  deter- 
mining the  matters  involved  herein,  so  .that  all  doubt  and  confusion, 
either  real  or  apparent,  may  be  finally  determined.  The  defendant's 
motion  is  denied  with  exception,  together  with  30  days'  stay  and  30 
days  to  make  and  serve  a  case. 

Motion  denied. 
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SIMPSON  V.  ATIxANTIO  COAST  SHIPPING  OO. 
(Supreme  Court,  Trial  Term,  New  York  County.    April  12,  1919.) 

Al>KiaAI.TT    ^»20— INJTTBIKS    tQ     SeBVANT— APPLICATION    OP    COMFENSATIOK 

Act  TO  MABtninc  Bmplothent. 

Despite  the  Workmen's  Compensation  Act,  a  servant,  for  injuries  sus- 
tained while  engaged  in  maritime  work,  may  come  into  the  state  courts 
and  asaeit  his  oommon-law  right  to  recover  damages,  particularly  where 
the  Compensation  Act  is  not  pleaded  as  a  defense. 

Action  by  one  Simpson  against  the  Atlantic  Coast  Shipping  Com- 
pany, resultmg  in  a  verdict  for  plaintiff.  On  motion  to  set  aside  ver- 
dict.   Motion  denied. 

James  P.  Kohler,  of  Brooklyn,  for  plaintiff. 

Henry  C.  Hunter,  of  New  York  City,,  for  defendant. 

DELfEHANTY,  J.  Counsel  for  the  respective  parties  hereto  have, 
I  believe,  presented  every  argument  and  important  citation  that  has 
been  advanced  in  connection  with  the  q^uestion  for  determination  in 
this  case,  and  while  the  point  involved  is  not  free  from  difficulty,  I 
am  inclined  to  adopt  the  view  expressed  by  Mr.  Justice  Van  Siden 
in  Dziengelewsky  v.  Turner  &  Blanchard,  Inc.,  176  N.  Y.  Supp.  729,' 
to  the  effect  that,  despite  the  Workmen's  Compensation  Act  (Consol. 
JUaws,  c.  67),  a  plaintiff  may  still  come  into  the  state  courts  and  as- 
sert his  common-law  right  to  recover  damages  for  injuries  sustained 
while  engaged  in  maritime  work.  As  the  Workmen's  Compensation 
Act  was  not  pleaded  as  a  defense  herein,  I  consider  the  decision  cited 
as  particularly  applicable. 

Motion  to  set  aside  verdict  accordingly  denied.  Settle  order  on  no- 
tice. 


(107  Misc.  Bep.  190) 

BUDDY  Y.  MORSE  DRY  DOCK  &  BBPAIR  CO. 

(Supreme  Court,  Trial  Term,  Kings  County.    May  14,  1019.) 

1.  MA8TE&   AND    SeBVANT    ^=s>351 — ^W0KKMEN*8   COMPENSATION — CoHMON-LaW 

LlABILITT. 

Under  Workmen's  Compensation  Law,  f|  11,  62,  there  is  no  common-law 
liability  for  Injuries  to  which  the  Compensation  Law  Is  applicable,  unless 
the  employer  has  failed  to<  pn^vlde  the  required  Insurance. 

2.  States  4>.  j1    Fedebal  IiBOisr.ATiON — Bffbct  on  State  Statute. 

Congress  cannot  broaden  the  effect  of  a  state  statute  by  giving  to  an 
Injured  employ 6  an  election  of  remedies  In  a  state  court  not  given  by 
the  state  statute. 

3.  ADMIBALTY  ^=:»20 — WOBKMEN'S  COMPENSATION  ACTS — MaBITIME  WoBKEBS. 

In  view  of  Judicial  Code,  {  24,  subd.  3,  and  section  256,  subd.  3,  as 
amended  by  Act  (Jong.  Oct.  6,  1917,  85  1,  2  (U.  S.  Oomp.  St  1918,  i}  991, 
2288),  the  Worimien's  Compensation  Law  held  enfbrceable  by  maritime 
workers  covered  b^  section  2»  groups  8^  9,  and  section  3,  subds.  1,  4. 
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4.  CouBTS  «=»97(5) — ^RuLXs  of  Decision— OoNgTBUcnoH  of  Fedebai.  Stat- 
ute. 

Construction  placed  up(m  effect  of  federal  statute  by  United  States 
District  Court  will  be  given  controlling  weight  by  state  court 

6,  Master  and  Servant  «=s»401— Wobkmbn's  Compensation  Act— Pleading. 
In  acflon  for  employe's  death,  complaint  alleging  common-law  liability, 
showing  on  its  face  that  employe's  employment  brought  him  within  Work- 
men's Compensation  Law,  but  omitting  to  allege  employer's  failure  to 
provide  required  insurance  under  sections  U  and  52»  so  as^to  give  rise  to 
common-law  liability,  is  defective. 

Action  by  Elizabeth  Ruddy,  as  administratrix,  etc.,  of  Edward  Lee 
Ruddy,  deceased,  against  the  Morse  Dry  Dock  &  Repair  Company.  On 
motion  for  new  trial  after  dismissal  of  complaint.    Denied. 

Jas.  P.  Kohler,  of  Brooklyn  (John  C.  Robinson  and  Theodore  H. 
Lord,  both  of  New  York  City,  of  counsel),  for  plaintiff. 

Henry  C.  Hunter,  of  New  York  City  (Hamilton  Anderson,  of  New 
York  City,  of  counsel),  for  defendant 

CROPSEY,  J.  The  question  involved  is  the  effect  of  the  amend- 
ments of  1917  to  section  24,  subd.  3,  and  section  256,  subd.  3,  of  the 
United  States  Judicial  Code  (Act  Cong.  March  3,  1911,  c.  231,  §§  24, 
256,  36  Stat.  1091,  1160,  as  amended  by  Act  Cong.  Oct.  6,  1917,  c 
97,  §§  1,  2,  40  Stat.  395  [U.  S.  Comp.  St.  1918,  §§  991,  1233]). 

The  deceased  met  his  death  while  working  on  a  vessel.  His  ad- 
ministratrix brings  this  action  against  his  employer,  alleging  a  com- 
mon-law liability.  The  defendant  claims  that  such  an  action  does  not 
lie,  at  least  not  in  the  absence  of  a  claim  that  the  defendant  failed  to 
provide  insurance  under  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67).  It  seems  plain,  and  in  fact  it  is  not  disputed,  that  the 
Legislature  intended  to  include  such  occupations  as  the  deceased's 
within  the  purview  of  that  law.  Section  2,  groups  8  and  9,  and  sec- 
tion 3,  subdivisions  1  and  4.  The  language  used  covers  such  an  em- 
ployment without  question.  But  the  United  States  Supreme  Court  has 
held  that  under  the  acts  of  Congress  as  they  then  existed  this  act  was 
invalid,  in  so  far  as  it  applied  to  maritime  torts.  Southern  Pacific  Co. 
V.  Jensen,  244  U,  S.  205,  37  Sup.  Ct.  524,  61  L.  Ed.  1086,  L.  R,  A. 
1918C,  451,  Ann.  Cas.  1917E,  900.  From  this  it  followed  that,  inas- 
much as  a  workman  employed  on  vessels  was  not  entitled  to  benefits 
under  the  Workmen's  Compensation  Act,  his  eommon-law  remedies 
still  continued;  for,  though  section  11  of  that  law  provides  that  the 
benefits  specified  in  it  measure  the  exclusive  liability  of  an  employer, 
unless  he  fails  to  provide  the  insurance  required,  that  applies  only  to 
occupations  that  come  within  the  statute;  and  so,  when  the  act  was 
held  invalid  as  to  maritime  torts,  that  provision  no  longer  applied 
to  such  cases. 

Thereafter  Congress  adopted  the  amendments  to  the  Judicial  Code 
above  stated.  They  were  of  the  phrase,  "saving  to  suitors,  in  all  cases, 
the  right  of  a  common-law  remedy  where  the  common  law  is  competent 
to  give  it,"  by  adding  thereto  the  words,  "and  to  claimants  the  rights 
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and  remedies  tmder  the  Workmen's  Compensation  Law  of  any  state/' 
U.  S.  Comp.  St  1918,  §  1233.  What  are  the  meaning  and  eflEect  of 
these  amendments?    Are  thej  constitutional? 

The  plaintiff  claams  that  by  these  changes  this  plaintiff  and  all  oth* 
ers  similarly  situated  were  given  the  election  dther  of  taking  the  bene- 
fits prescribed  by  a  state  Workmen's  Compensation  Law,  or  of  bring- 
ing a  common-law  action,  or  of  proceeding  in  admiralty.  But  how  can 
there  be  such  an  election? 

[1,2]  If  the  Workmen's  Compensation  Law  is  applicable,  then 
surely  its  provisions,  making  its  benefits  the  exclusive  liability  of  the 
employer,  must  be  effective,  and  there  can  be  no  common-law  liability. 
The  state  statute  gives  no  election  to  the  employe  unless  the  employ- 
er has  failed  to  furnish  the  required  insnrance  (sections  11,  52) ;  and» 
if  he  has  so  failed,  then  the  employ6  may  sue  as  if  there  was  no  statute. 
But  if  the  employer  has  complied  with  the  statute,  there  can  be  no 
election  by  the  employe.  He  cannot  then  detenpine  which  remedy  he 
will  pursue.  He  must  take  the  benefits  provided  by  the  statute.  Fur- 
thermore, Congress  could  not  broaden  the  effect  of  a  state  statute. 
No  act  of  it  could  give  an  employe  an  election  of  remedies  in  the 
state  court  which  was  not  given  by  the  state  statute.  What,  then,  is 
the  effect  of  the  1917  amendments? 

[3]  They  must  have  to  do  with  the  right  to  take  proceedings  in  the 
United  States  courts,  not  in  the  state  courts.  The  amendments,  com- 
ing as  they  did  after  the  Jensen  decision,  have  an  added  significance. 
In  that  case  the  attempt  was  made  to  hold  the  employer  liable  under 
the  Workmen's  Compensation  Law,  and  it  was  upon  the  employer's 
appeal  that  the  United  States  Supreme  Court  rendered  its  decision, 
holding  that  the  state  statute  did  not  apply  to  maritime  workers.  The 
amendments  evidently  were  intended  to  overcome  the  effects  of  that 
decision,  by  making  state  statutes,  which  in  terms  covered  such  work- 
ers, valid  and  enforceable  by  maritime  workers  as  well  as  by  others. 

[4]  Even  had  a  different  conclusion  been  reached,  the  fact  that  the 
United  States  District  Court  has  construed  these  amendments,  and  has 
held  that  they  did  away  with  any  right  to  sue  in  admiralty,  and  hence 
necessarily  made  valid  the  provisions  of  the  state  statute,  should  be 
given  controlling  weight.  The  Steam  Lighter  Howell  (U.  S.  Dist.  Ct., 
Southern  District  of  N.  Y.,  March  6,  1919,  Learned  Hand,  D.  J.)  257 
Fed.  578.  The  constitutionality  of  the  amendments  was  also  passed 
upon  and  upheld  in  the  same  case.  These  views  are  not  in  harmony 
with  the  decisions  in  Dziengelewsky  v.  Turner  &  Blanchard,  Inc.,  176 
N.  Y.  Supp.  729,  and  Simpson  v.  Atlantic  Coast  Shipping  Co.,  176 
N.  Y.  Supp.  731,  per  Delehanty,  J.;  but  at  the  time  they  were  ren- 
dered the  District  Court  case  had  not  been  reported. 

[5]  Both  sides  seek  a  decision  on  the  principal  question  that  has 
been  discussed,  and  not  on  the  question  of  pleading.  It  is  understood 
that  there  is  no  question  that  the  defendant  had  complied  with  the  stat- 
ute. But,  if  there  were  that  question,  the  omission  to  allege  such  a 
failure  in  the  complaint  makes  it  defective.  If  the  plaintiff  would 
succeed  at  common  law,  the  complaint,  showing,  as  it  does,  that  the 
deceased's  employment  brought  him  within  the  Workmen's  Compen- 
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station  Law;  must  further  risow  th«  defeiidaxif' s  itthire  to  cbmi»ly  lirith 

the  statute;  otherwise,  the  exclusive  liability  provision  would  prevent 
recovery,  and  so  render  the  complaint  deficient. 

The  dismissal  of  the  complaint  was  proper,  and  the  motion  £or  a 
new  trial  must  be  denied. 


DALY  v.  BEOTOR,  CHURCH  WARDENS,  AND  VESTRYMEN  OP  TRINITY 
CHURCH  IN  CITY  OF  KBW  YORK  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    June  13,  1919.) 

1.  Municipal  Co]ip<muxions  9BaS17(l>--Sn>BWAiJ!»-^DBtVEWATs. 

Where  a  drivewaj  fropti  a  cemetery  across  the  B&dewalk  to  the  street  was 
coustructed  about  30  years  befbre  plalntlfrs  acddeat,  it  must  be  presumed 
that  it  was  constructed  and  maintained  by  pero^ission  of  the  municipal 
authorities. 

2.  Municipal  Cobpobationb  ^=»808(2) — In^ttt^ies  on  Sidewalks — Dbivewats 

Mainvainsd  by  Pbopbrtt  Owner. 

Where  a  driveway  across  the  sidewalk  constrveted  by  the  owner  of  a 
cemetery  was  not  inherently  dangerous,  so  fUB  to  be  a  nuisance,  the  owner 
is  not  liable  to  a  pedestrian,  who  fell  in  stepping  down  from  the  sidewalk 
into  the  driveway,  unless  it  became  dangerous  through  lack  of  repair,  re- 
sulting from  the  negligence  of  the  owner. 

3.  Municipal  Corporations  <3=»819a>— SinKWALKiE^DBivEWATs.' 

In  an  action  by  a  pedestrian,  who  stnmUed  and  fell  in  stepping  from 
the  sidewalk  into  a  driveway  maintained  by  the  owner  of  a  cemetery 
across  the  sidewalk  to  the  street,  evidence  held  insufficient  to  show  that 
the  owner  had  not  exercised  such  care  in  maintaining  the  driveway  as  was 
incumbent  upon  It 

4.  Municipal  Corporations  ^=>808C2) — Driveway  Across  Sidewalk — ^Nui- 

sance. 

Where  property  purchased  by  a  ehundi  wna  used  tor  a  cemetery,  and 
it  was  necessary  that  access  be  had  to  the  premiaes  by  vehicular  traffic,  a 
driveway  established  over  the  sidewalk,  which  confined  the  vehicles  with- 
in its  bounds,  and  which  was  constructed  below  the  level  of  the  sidewalk 
on  the  side  nearest  t&e  street,  was  proper,  and  was  not  a  nuisance. 

6.  Municipal  Corporations  «»803(1) — ^Sidewalks— Injuries  to  Pedestri- 
ans. 

A  pedestrian  is  not  entitled  to  an  absolutdy  level  and  unobstracted* 
passway,  and  must  exercise  his  right  of  passage  along  the  sidewalk  with 
regard  to  lawful  incumbrances  or  inequalities,  and  where,  through  inat- 
tention, he  suffers  injury,  there  can  be  no  recovery. 

6.  Municipal  Corporations  t@=»806(4),  808(2) — Sidewalks— Injuries  to  Pe- 
destrians— Abutting  Owners — Driveway. 

Though  a  driveway  over  a  sidewalk  maintained  by  the  owner  of  a  ceme- 
tery was  below  the  level  of  the  sidewalk  on  the  side  nearest  the  street, 
held  that,  as  it  did  not  constitute  a  nuisance,  a  pedestrian  who  stumbled 
and  fell  cannot  recover,  though  the  night  was  dark;  the  owner  of  the 
premises  being  under  no  obligation  to  light  the  street,  and  it  being  the 
duty  of  the  pedestrian  to  opcercise  greater  care  in  view  of  the  conditions. 

Appeal  from  Trial  Term,  New  York  County^ 

Action  by  Mary  Daly  against  the  Rector,  Church  Wardens,  and 

Vestrymen  of  Trinity  Church  in  the  City  of  New  York,  impleaded, 

etc.    From  a  judgment  for  plaintiff,  and  an  order  denying  the  named 
"■  -■,,■■-         ■-. 
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defendant's  motion  t<>  set  aside  the  verdict  and  for  a  neW  trial,  said 
defendant  at>peals.    Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
PAGE,  and  MERRELL>  JJ. 

:   Jay  &  Candler,  of  New  York  City  (Robert  W.  Candler,  of  New 
York  City,  of  counsel),  for  appellant. 

M.  N.  Schleider,  of  New  York  City  (Moses  Fdtenstein,  of  New 
York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  plaintiff,  while  walking  along  the  sidewalk  on  the 
southerly  side  of  153th  street,  between  Amsterdam  avenue  and  Broad- 
way, at  about  9  o'clock  in  the  evening,  did  not  observe  the  driveway 
which  led  from  the  roadway  to  the  cemetery  of  the  defendant,  and 
in  stepping  down  from  the  sidewalk  lost  her  balance,  and  while  at- 
tempting to  recover  her  balance  stubbed  her  foot  against  the  curbing 
on  the  opposite  side  of  the  driveway  and  fell.  This  driveway  wa5 
constructed  in  the  following  manner-:  •  At.  the  gateway  it  was  level 
with  the  sidewalk,  and  gradually  sloped  down  to  the  level  of  the 
roadway  of  the  street,  at  which  point  it  was  8  inches  below  the  level 
of  the  sidewalk.  The-  driveway  was  15  feet  wide,  paved  with  "Bel- 
gian blocks,"  and  had  a  bluestone  curbing  on  each  side,  the  top  of 
which  was  level  with  the  sidewalk.  This  driveway  had  been  main- 
tained in  the  same  condition  for  at  least  30  years.  The  complaint  was 
framed  on  the  theory  both  of  nuisance  and  negligence.  -  The  court  de- 
clined to  submit  the  case  to  the  jury  on  the  theory  of  nuisance,  but 
did  submit  the  case  to  them  on  the  uieory  of  negligence. 

[1-8]  There  was  no  evidence  that  the  driveway  was  out  of  repair, 
or  that  there  was  any  defect  in  the  driveway.  Plaintiff's  theory  seems 
to  be  that  the  original  construction  was  unsafe  and  that  its  mainte- 
nance in  that  condition  constituted  negligence.  The  driveway,  from 
the  long  period  of.  time  that  it  had  existed,  must  be  presumed  to  have 
been  constructed  and  maintained  by  the  permission  of  the  municipal 
authorities,  and  the  abutting  owner  would  only  be  liable  if  its  condi- 
tion became  dangerous  through  lack  of  repair,  or  a  change  of  con- 
dition arising  from  negligence  to  maintain  the  driveway  in  the  condi- 
tion in  which  it  was  established.  If  the  original  construction  was  in- 
herently dangerous,  its  maintenance  was  a  nuisance,  and  not  negligent. 
The  plaintiff  having  failed  to  show  that  the  defendant  had  not  ex- 
ercised such  care  in  the  upkeep  of  the  driveway  as  was  incumbent- 
upon  it,  and  that  the  injury  was  occasioned  either  by  its  omission  to 
do  something  or  its  having  actively  done  something  which  occasioned 
the  injury,  the  defendant  should  not  have  been  held  liable  in  negli- 
gent. 

[4*i]  The  property  was  purchased  by  the  defendant  and  used  as  a 
cemetery.  It  was  necessary  to  that  use  tlwit  access  to  the  premiles 
should  be  had  by  vehicular  traffic.  The  establishment  of  the  drive- 
way was  therefore  a  proper  and  necessary  incident  to  the  use  of  the 
premises.  To  define  the  driveway  and  keep  vehicles  within  its  bounds, 
it  was  proper  for  a  curbing  to  be  placed  along  its  sides.  Dougherty 
V.  Village  of  Horseheads,  159  N.  Y.  154,  158,  53  N.  E.  799.    The 


Digitized  by 


Google 


736  176  iTfiW  TOBK  roPPLnEBM   '  (Sup.  Ot 

height  of  the  curbing  was,  at  its  highest  point,  the  same  as  the  curb- 
ing defining  the  sidewalk  from  the  street  roadway,  and  constituted 
no  greater  menace  to  the  pedestrian  liian  the  similar  curb  at  street 
corners.  The  pedestrian  is  not  entitled  to  an  absolutely  level  and 
unobstructed  passageway.  The  municipal  authorities  may  erect  hy- 
drants, lamp  posts,  electric  light  poles,  or  authorize  the  erection  of 
hitching  posts,  stepping-stones^  or  may,  and  of  necessity  must,  elevate 
the  sidewalk  above  the  gutter  and  roadway.  It  is  the  duty  of  the 
pedestrian  to  exercise  his  right  of  passage  along  the  sidewalk  with 
regard  to  these  lawful  it^cumhrances  or  inequalities.  .  If  through  in- 
attention he  suffers  injury,  it  is  his  own  fault  or  misfortune.  If,  as 
the  plaintiff  claims,  the  street  was  dark,  there  was  no  duty  on  the 
part  of  the  defendant  to  light  it.  There  was  an  obligation  on  the  part 
of  the  plaintiff  to  exercise  a  greater  degree  of  care  in  proceeding  along 
a  dark  street  at  night  than  would  have  been  incumbent  upon  her  in 
the  daytime.  On  neither  the  theory  of  negligence  nor  nuisance  did 
the  facts  show  that  the  plaintiff  had  a  cause  of  action  against  the 
defendant. 

The  judgment  should  therefore  be  reversed,  with  costSj  and  the 
complaint  dismissed,  with  costs.    Order  filed.  ,  AU  conciu*. 


B.  BAFF  &  SON,  Inc.,  ▼.  V.  M.  HfiGGIE  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  19,  1019.) 

Attachment  i8s»241— Motion  to  Vaoats— Tux  fob  Uamjnq. 

Motion  to  vacate  an  attachment,  tmsed  upon  an  affidavit,  insufficient 
in  being  a  mere  repetition  of  the  conclusions  of  the  complaint,  without 
stating  any  facts,  was  made,  in  time,  and  should  have  been  granted,  under 
Code  Civ.  Proc.  |  682,  where  the  attached  property  has  not  been  applied  in 
satisfaction  of  any  Judgment  obtedned  ta  the  action. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  B.  Baff  &  Son,  a  corporation,  against  F.  M.  Hcggie  Com- 
pany. From  an  order  denying  a  motion  to  vacate  an  attachment,  de- 
fendant appeals.    Reversed  upon  reargument. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Samuel  L.  Zuckerman,  of  New  York  City,  for  appellant 
Harry  A.  Gordon,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Motion  for  reargument  granted.  The  affidavit 
upon  which  the  warrant  of  attachment  was  based  is  clearly  msuffi- 
cient,  as  it  is  a  mere  repetition  of  the  conclusions  of  the  complaint, 
lyithout  the  statement  of  any  facts  as  a  basis  for  those  conclusions. 
Makepeace  v.  Dilltown  Smokeless  Coal  Co.,  179  App.  Div.  60,  166  N. 
Y.  Supp.  92.  As  it  nowhere  appears  in  the  record  that  the  attached 
property  was  ever  applied  in  satisfaction  of  any  judgment  obtained  in 
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tfie  octkm,  the  mbtiott  Was  made  m  time  and  sbf^uld  haye  been  granted 
Section  682,  C.  C  P. 

Upon  reargmaent,  order  reversed,  with  $^10  costs,  and  motion  to. 
Tacate  attachment  granted,  with  $10  coats.  All  eo^cur^ 


AWNBR  ▼.  MOSCOWITZ, 

(Supreme  Court,  Appellate  Term,  First  Department    June  20,  1919.) 

Pbincipal  AiVD  AoxNT  ^=5>183(2)— Saue  bt  Agent — Recovbbt  in  Abbsnce  of 
Assignment. 

'  tn  an  action  for  gbod&  sold  and  dtiltered'liy'pIflfliilliraB  ageift  to  4me 
otjb^r  tban  detendfint,  and  op  the  buyer's  ban^ip):c7  respid  by  plaintiff 
agent  to  defendant  on  the  authority  of  plaintiff's  principal  to  "trjr  and 
.  cpllect"  the  ai^ount  ^e  on  t^e.aoods,  plalptl4>  ^bo  faiJad  to  show  1^1^ 
assignment  of  the  claim  to  him  from  his  principal,  coul0  OAt  recover. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Jacob  Awner  against  Max  Mofecowhz.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Ai^ed  June  term,  1919,  before  OUY,  BIJUR,  and  MULLAN,  JJ. 

David  Dreschler,  for  appellant. 

S.  Joseph  Oxenberg,  of  New  York  City,  for  respondent. 

GUY,  J.  The  complaint  in  this  action  was  for  goods  sold  and  de- 
livered. Upon  the  trial  the  plaintiff  proved  the  sale  and  delivery  of  the 
goods  sued  iohr  by  himself,  as  salesman  for  a  cor{K>rat]on  known  as 
Wieman  &  Co.^  wholesale  dealers  in  tea  and  oolfee,  to  one  Davidson* 
Plaintiff  claimed  that  Davidson  failed  to  pay  for  the  goods,  and  that  a 
sale  and  delivery  of  the  same  goods  was  made  t^  the  defendant,  by 
plaintiff,  still  acting  as  salesman  for  said  corporation.  The  plaintiff, 
however,  failed  to  show  a  legal  assignmeht  of  the  claim  to  him  from  the 
corporation.  ' 

It  appears  that  the  goodte  were  charged  to  Davidson  on  the  books  of 
Wieman  &  Oo. j  that  Davidson  went  into  bankruptcy;  that  in  cases 
where  accounts  for  goods  sold  by  Wieman  &  Co.  were  not  paid  for 
within  a  reasonable  time  the  account  was  put  into  what  Ihey  eoUed. 
a  "suspense  account,^'  which  meant  that,  if  the  bill  was  not  collected,  the 
salesman  was  charged  with  $0  per  cent,  of  the  -bitt  and  the  house  lost 
the  same  amount  At  the  time  of  the  trial  this  bill  was  shown  td  be  in 
the  ''suspense  account''  on  the  booki  of  Wieman  &  Co;,  and  that  plain-> 
tiff  had  talked  with  the  president  of  the  company  about  the  account 
against  Davidson,  and  had  been  told  by  the  president :: 

'^BelQg  that  I  [Awher]  has  to  st^nd  the  loss  of  one-half,  yon  go  and  try  and 
eoUect  the  money,  because  it  Is  up  to  you  to  ^et  It'* 

It  is  true  that  be  testified,  over  objection,  that  prior  to  the  commence- 
ment of  the  action  Wieman  &  Co.  had  assigned  the  claim  to  him ;  but 
how,  for  what  consideration,  or  in  what  manner  did  not  ^ppear^  ^p4 

4ss»For  other  caaet  9ee  sam*  topic  a  KET-NUMBER  la  all  Key-Numbered  Pl||;eBt*  %  l^^^xm. 
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his  subsequent  te^ti<ii<>iiy  showed  plttinly  lliat  his  daitn  of  ownership 
rested  solely  on  the  statement  of  Wieman  to  "try  aiiU  colbct  H/'  None 
of  the  officers  of  the  corporatibn  were  swom;  and  thene  is  notfaiqg  in 
the  testimony  which  would  relievie  the  defendant  irctaUaiuiity  in  an 
action  which  might  be  brought  against  him  by  Wieman  &  Co.  for  the 
same  claim. 

Judgment  reversed,  and|new  tri^l  x^rdefjed,  ^Ith  $30  costs  to  appellant 
to  abide  the  event.    All  concur. 


a  M.  LOBWENTHAL  ft  CO.  T.  PHUi^DBIf  HU^  BUBBEB  WORKS  CO. 

,  (Supreme  Court,  Appellate  Term,  First  bepartm^nt    Jfjine  20,  ldl9.) 

CouftTfi  ^ss>l80(lO) — Municipal  Coitbts— CbwxiwfAWc* — Gbou'nds— Teial  in 
Anotheb  Coitrt. 

Municipal  Court's  refusal  of  coDtinuance  for  one  day  upon  request  of 
attorney  engaged  In  trial  before  a  federal  cOurt  held  erroneous. 

Appeal  from  'Municipal  Coart,  Borough  of  Manhattan,  Ninth  Dis- 
trict. ' 

Action  by  R.  M.  Loewenthal  &  Co.  against  the  Philadelphia  Rubber 
Works  Company.  Judgment  for  defendant,  and  f ron^  an  order  deny- 
ing a  motion  to  open  a  default  plaintiff  appeals.  Order  reversed,  motion 
granted,  judgment  vacated,  and  new  trial  ordered. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Milton  Dammann,  oi  New  York  City,  for  appellant. 

Stover,  Hall,  Cunningham  &  Bevier,  of  New.  Yoirk  City  (John  H. 
Jackson,  of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  Two  actions  were  tried  together.  The  trial  was  com- 
menced on  the  20th  day  of  December  at  2:15  p.  «n.  At  about  4  p.  m. 
the  trial  justice  announced  that  the  trial  xnu^t^^e  suspended,  as  be  was 
required  to  adjourn  court.  At  this  time  the  plaintiff  had  rested,  and 
a  motioii  tb  dismiss  had  .beeQ  denied,^  and  a[  witness  bad  been  sworn 
on  the  part  Of  the  defendant.  Bycooseotthe  triad  vn^s  then  adjourned 
to  January  14,  1919>.  and  later  on  a^faia  adjourned,  by  consent  until 
Jaauary  IS,  1919. 

On  January  .10, 1919,  two  of  the.clieats  of  the.attoimey  for  the  plain- 
tiff, who  had  beea  indicted  in  the  fedora}  eOUrt,  were  arraigned,  and 
their'  trial  set.  down  for  the  14tb.of  JaJObuary;  1^19,  tbeir  trial  was 
begun  on  that  day*  Not  anticipating  that,  the  triai  would  take  more 
tiaaa  one  day.„  the  plaintiff's  iattorney  did  not  infcnrm  the  defend- 
ant's attorney  of  the  ^tu^tion  MtitU  aflier.  his  return,  from  t^e  court- 
\iouse,  and  tiiesk  call^4  him  up  and  .asked  that  the  t^ial  of  the  present 
cases  be  held  until  Januaity  16,  1919. .  This  request  was. refused.  On 
the  15th  of  January,  when  the  cases  were  called  in  the  Municipal  Court, 
a  representative  of  the  plaintiff's  attorney  appeared  and  filed  an  affi- 
davit of  the  actual  engagement  of  plaintiff's  attorney  in  the  federal 
eourtj'and  asked  that  the  cases  be  adjourned ;  and  thiST^qtiesf  was  de- 

^=»For  tfUter  eaces  see  same  topic  ft  K£Y- NUMBER  la  all  Key-Numbered  Digests  a  Index«v 
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nied,  as  Was  the  subsequent  motion  to  open  the  default,  from  which 
order  this  appeal  is  taken.        -^    :  i  r  ^' " 

Pl>inti$^  d6wnsel,,wh£n.he  called  up  tljue  djefepdpt's  attorney,  in- 
formed him  that  he  would  b6  ready  to  go  b4,'witfi  Iheffial  bn  Janiiary 
16,  1919,  and  that  he  was  willmg  to  take  the  dJ^positious  of  any  wit- 
nesses from  out  of  town.  It' wis^ciTorito  deny  the  request,  of  the 
plaintiff!^  attorney  th?^t  ^he^  cases .  b^  held  tp  await  tfee '  tetminatibn 
of  his 'engagement  in  the  federal  court  undef-  the  di^climstances'ffis- 
Order  reversed,  motion ^gitamted, .jiixigiBcntYafiiited,. and  anew. tfisl 
brderfed,'wilh'$10  costs  to  appeitent  to  abi(le4he  event.  ^A11  edncunr/ 


PBNINSUIiAB  TRADING  AGENCY,  Inc.,  t.  FRAZAJl  et  al. 
.(Bilpr^m^  Q^QEtr' A^]ie9aie.a^rm,  First  Department  .  Ji}i^,2P()  ISUj^') 

1.  Saxes  «=»23(4)—Mbetinq  ot^MiiTDd:'  '     '  ^ 

Buyer'8"<Me]t  'iShipmaito  Delivery  la  Nenr  .ITorlfr'No^enbes  1,  oarly 
DeG^fDl)er»!'  and  .i8«Heif9,aecQptaxi€f^  ^<DeUv€ir3!»  in  ^em;  l^ork  Noveml^er 
December  i^nljjeet  to -arrival.    ;^Qixe8poQsible  f^c^elay  by  R«  B.  or  &  S." 

'.      -^ld;ii0tievid^oe«,  conti;«^/ 

13.   PljeiAOtKia  4^38l^lMtmi^E  AbkltoBUh-BiLt)  or  PilBTICtTcKRS.  - 

Flam^'sellerVas'Utolfied'iivttfi^  proof  to  dll^^MxxHitl^ot  atated  In  bin 
of  particulars.  , '  '    ' 

"S.  Feauds.'Statdtb  of  <^'ll3(2)-^SAiji  oif  Gooi5s^iytEi«pfcANDi?M— IStmrtdncN- 

Where  buyer's  order  was  not  Itccepted  by  seller  iii  terms,  but  modifi- 
cations with  respect  to  i  time  of  deli  very.,  and  responsibility  for  delay 
were  proposed,  ,wl\ich  buyers  did  n'ot.accei^t  In  writing,  all  of  thp  terms 
.    wepe  not  evldefi^ed  by  yrrltliig  sigtjed  by  buyers,  sougW  t^  be  charged, 

,    Aj>i^al  f fom  Cijly  Cpu4  pf  Neiw  York,  Tria^  Te^ 

Actibp  by  the  PemnsiulaF  Trading  Agency,  Incorporated,  againsjt 
Everett  W.  Frazar  and  anodicr,'>e0^rtilers  doing  busitiess  ufider  the 
name  of  Frazar  &  Co.  From  judgment  for  plaintiff,  and  from  an 
ord^r  d^ytAg  a  motion  for  new  trial,  defendants  app^l.  Reversed. 
,.    ArguecJ  June  ^^n,  4?19,  before.  (iUY,  BIJUR.  ^d  MUI.IyAN.JJ. 

Scott,  Gerard  &  Bowers,  of  New  York  City  (Spotsw'dod  D.  Bowers 
and  John  F.  Couts,  both  of  New  York  City,  of  counsel),  for  appel- 
lants. ••     '^' 

T-  Oloott,  Boyiyngc;  McMafltis  &.Efnst,ot  New  Ytftfk  Gity.(T.  J.  Mc- 
Manns  and  E.  X.  Bourke,  both  of  New  york  Ciiy,^of  cowrisel),  for  re^ 
spondent:''/'    •     •   -  ' "         '       -  '        '  • 

GUY,  J.  Actibn  by  Veiidor  to  recover  damages  for  vendees'  fail- 
jUre  tp  accept  delivery  un^er  contract  alleged  .to  have  been.  made,  on 
:or  about '>foi'eni«er  S;' 1917:  "  *.-*''  ^^   '  '        ;       '         '     " 

'  IPlaintiflf  in  fts  till' of  jfartiiulars'^ates'tbat  the  contract  is  in  writ- 
ing and  ^videricetl  by  'the  following  three  exibibUs:  '  •'  •  .    •   '    ' 

^s»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digesti^^  t^Oexiaf 
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"  .  •■ 

•TBxhiblt  1, 
'•OG/41  Oct.  %  IWT. 

"Messrs.  Fraear  &  Co.,  80  Church  Street,  I^.  x.  C— Dear  Sirs:  We  now  beg 
to  confimi  having  sold  to  yoti: 

"Quantity— CO  tons  (fifty). 

"Goods— Tapioca,  Java  or  atojapwre  itaike. 

"QuaUty— Falir  average. 

"Price— 137/«c  per  lb<,  ez  car  or  dock  New  Toric,  lighterage  Dree  if  possible. 

"Shipment — Goods  not7  afloat 

"Payment— Net  cash  10  days  ftom  date  of  railroad  bill  of  lading  for  New 
Tork,  or  spot  cash,  against  steamer  Mil  of  lading. 

"KeQ)aH»--M9t  .vespename  Cor  contlntetioles  b^yeiMl  coittroL  No  arxlval 
no  sale. 

"Yours  very  truly,  P^iinsolar  Trading  Agency,  Inc., 

"OG/AF.  Oscar  Grosslight,  Vice  Prea" 

.     "BxhibU  2. 
"Frazar  ft  Company,  Contractors  for  Export 
*W  ChtMrdk  Btreeti  IHim  ¥«fttj  V¥mBh^  1,  IStt. 

-Order  No.  IHW17. 
^TleAse  diow  f&is  number  on  aU  eotrespondenee  and  Intaieea. 
"To  Peninsular  Trading  Agency,  81  Nassau  Street,  New  T<*rk,  N,  T. 
"Material:  50  tons  prime  flake  tapi6ea  (Java  i>t  fiHngtpor^. 
"Price :  IBf/g  per  lb.  ex  cars  or  dock  New  Totk;  lighterage  free  if  possible. 
"Terms:   Net  caah  ten  daya  against  B*B»B/I«-"fii«rked  "For  B^cperf'-'-or 
spot  Cfl^  against  steamer  Byi;i^  abould  steaiaer  axrive  New  York  raOier  than 
San  Francisco. 

"Packing:   Properly  for  export  shipment    Material  to  be  subject  to  long 
sea  voyage  and  rough  handling. 
"Marking :  Country  of  origin  to  be  marked  on  each  package* 

^*V  881t  P 

"Bordeaux  ^l/up 

"Shipment:  Delivery  in  New  Tork  November  1  early  December.  Shipping 
instructions  will  be  given  later. 

"Invoices  and  packing  list :  Both  reacted  in  triplicate  and  packing  list  to 
give  net  gross  weights  and  cubical  dimetisions.  Original  sfalpping  receipt  or 
other  proof  of  shipment  reQuired  attached  to  Invoftcea 
^'Maker's  certificate: 
"Drawings: 

"Special  Instructions:  Fia«ar  ft  Co. 

"Please  acknowledge  receipt  of  this  <nrder  on  ttte  fdrm  below,  returning  same 
to  us  as  soon  as  pos8a>le." 

"BaEhibit  a 
"Order  No.  B>-5817. 

"Frazar  ft  Ca,  CIO  Chureh  Street  N4w  York  Citr--QcntltmeDt  Your  oMer 
Aunnbered  as  above  is  received  i^d  aocepted.  Material  will  be  reader  for  ship- 
ment. Delivery  in  New  York  November  December  subject  to  arrlvaL  Not 
responsible  for  delay  by  B.  B.  or  S.  S. 

"Poiinsular  lading  Agency,  Inc., 
"0.  Groaslight" 

Defendants  denied  the  making  of  the  alleged  contract  and  pleaded 
the  statute  of  f  rauds«  The  goods  did  not  arrive  im  New  Yonc  until 
February,  1918,  and  a  delivery  order  was  thereupon  sent  defendants, 
who  thereafter  returned  the  order  and  refused  to  receive* the  mer- 
chandise. 
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Although  the  plaintiff  had  in  its  bill  of  particulars  dtt^apVed  to 
show  that  the  three  paper's  fhcfe&i-  inchided  constituted  the  written 
contract  upoitt  which  the  action  was.  brought,  oyer  tiie  objection  and 
exception  of  defendants,  th^  court  permitted  plaintiff  to  put  in  evi- 
dence letters. whicii  passed' between  the  parties  after  the  making  of 
the  alleged  contracts ,  apparently  for  the  purposfi  of  estfiblishing  a 
waiver  fry  the  defendants  of  delivery  in  "Norembex  1  early  Decem- 
ber/' and  finally  the  learned  trial  judge  in  his  charge  to  the  jury,  con- 
ceding that  the  bill  of  particulars  failed  to  show  a  contract,  left  it  to 
them  to  determine,  whether  the  defendants,  j^f ter  receiving  from  the 
plaintiff  the  paper  designated  Exhibit  3  in  the  bUI  of  particulars,  ''by 
their  course  of  action  and  conduct  acquiesced  in,  adopted,  and  ap- 
proved'' the  modlficafkms  of  die  proposition 'conlmunicated  to  plain- 
tiff by  defendants  in  Exhibit  2  of  the  bill. 

[Ij  The  learned  trial  judge  correctly  held  that  Exhibit  3  substan- 
tially modified  the  terms  of  defendants'  prior  communication  (Exhib- 
it 2  of  the  bill)  by  omitting  the  word  "early"  before  "December"  and 
adding,  "subject  to  alrrival.  Not  responsftle  for  delay  by  R.R.  or 
S.S/';  but  the  justice  apparently  overlooked  the  fact  that,  although 
plaintiff  in  its  bill  of  particulars  relied  upon  a  written  oontrac^  as 
stated  therein,  Ho  contract  was  cmb<>died  m  the  bill,  and  that  under 
the  plea  of  the  statute  of  frauds,  tibe  price  of  the  goods  being  more 
than  $50,  all  of  the  terms  of  the  contract  upon  which  plaintiff  relied 
should  be  evidenced  by  some  note  or  memorandum  in  writingf^  signed 
by  the  defendant  who  is  sotight  to  be  chafed  therewith,  and  that 
there  was  no  written  acceptance  by  defendant  of  the  modifications 
of  the  proposed  agreement  made  by  E^Aibit  3. 

[2, 8]  Plaintiff  was  limited  in  its  proof  to  the  allied  contract  as 
stated  in  the  bill  of  particular^  (Lester  r.  Qazke^  40  Misc.  Rep.  688, 
83  N.  Y.  Supp.  168;  Franco  v.  Caruso,  158  N.  Y.  Supp.  751),  a 
point  repeatedly  urged  by  defendant's  counsel,  and,  as  the  tnU  failed  to 
disclose  a  contract  made  by  •  defendants,  and  the  proofs  showed  a 
s&te  of  facts  to  which  the  statute  of  frauds  was  a  defense  (Poel  v. 
Brunswick-Balke-CoBcnder  Co.,  216  N.  Y.  310,  110  N.  E.  619;  Bau- 
man  v.  Mendle-Lunepp  Co.,  171  App.  Div.  204,  153  N.  Y,  Supp,  896, 
155  N.  Y«  Supp.  1093),  fhe  complaint  should  have  been  dismissed. 

Judgment  and  order  reversed^  and  complaint  dismissed,  with  coats 
to  appellant  in  this  court  and  in  the  court  below.    All  concur. 
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'   (Soprepie  Cout%  Trlia  Tetiii,  New  T«i:k:> Oenmtr*    ^itt,  1919.) 

,i,   6|(0K£Bd   «55>lOO— STOCrCBBOKEIW-^SALE    TViTHOUT    NoTICB — ^LlABILITT. 

Wtere  plajiitltf  carried  a  iiiftrgln  accbunt  with  aflrm  of  stockbrokers, 
and  gaTe  it  hie  clieok  for  iftarglhs;  aad  'ft;' tmh^aodislo^Ht  tot  Ub  accoodt 
in  its  own  naai«  through  dfifeodant  8to<iEl»rolm:^;  rwho  detiined  to  credit 
the  4tm'a  ch^ck  to  pHaintlff,  and  after  thfkt  phefil^f  wa^.  ret>]r9ed  unpaid,  and 
, ,  after  the  assignment  of  the  firm^  sold  .the  sjtock  withwt  notice  to  plaintiff, 
pursuant  to  exchanige  rnies,  whlcfh  had  been  brohght  to  plaintiff's  notice, 
defendants  were  not  ttaWe. to  pfilEtlff  for 'pro'SS^on'^the- sale. 

is.  BANKBTJI^CT    <3=^363^1tEc6VEitT*  of  *  PEPOStr^-^tOCKBKOiiafcsi— tlfiSClSSION 

]••  op-CoNirftACip.  '■'  •  *>   ■■'        ■'■'   ■' •?<    '*•■■       '  '     -i 

•  Where  pialntiff  ioayrltdi  A^oaforgln  -aceoteit  iiiM.;a<  irm  of'flbocldtHroken, 

and  gave  his  check  to  the  firm  for  f§0$,  twhich  |Wja9  i)ULced  to  Ann's  ac- 

CQuntr  and  it  bought  »stpQk' in  Its  ow^i  iiaiu^  tbjCQUgn  defendants^-  who  de- 

".  cllhed' t6  rec6gnize  plaintiff  In  the  transaction  iind  on.  the  assignment  of 

the  drm  sold  the  stdck  pnrsirflht  to  ^e^hsngo'iiiles  and  denied  RabUitj, 

ptalntUTs  recorery  o^  his  depo^  flrom'the  trutae  te*  bankrnptic;  of  bis 

,  ,     t}ro^ersfwa9  a^resClsi^oa^L  of  oo^traf^^/and  ei^^.t^  ti^ansf^etionboti^  as 

.  to  his  brokers  and  ^  to  d^e^daijits.  .      . 

\  Action  by  Charles  HT.  Werner  against  Thomats  L.  Maiison  and  oth- 
ers, comjposing  the  firm  of  T.'X..  Manson  &  Co.'  Jtidgnieht  for  de- 
/fendants/ dismissin|^  the' cotnpla?nt  on' the  men^^^ 

,    Weraer,  Congdpn  &  .McGiy^iey,  pf  ^.N^iw,  yQrk:City,(Jphn  T.  Co(a- 
dpn,.  of;  New  Y<M-fc  City,  of.  coi?n5elX  for  plaintiff* 
,   AndersQp,  Is^lia,&  Anderspny  pt,  Ne)w  YotrH-  Ci4y;.(Etfery  O*  An- 
derson, of  New  York  Gity,  .pf  oounseDt  for  d^fwdapts^.  . 

DAVIS,  J.  ThisjQctidii  is  brought  4o  'rectmier  dama^^es-for  the  al- 
leged >unla<w£ur^ale' by  defendants  of  certain  stock  in  Sieir  pbssession 
•clahitied  to  have  bebcr  owned  by'doe^plalatiiS/  Tbe>  coitaplaint  alleges 
that  on  or  about' April  12,  \9l7.t  tfae'd^fendanlts,  asstockbcokers,  under 
■the  firm  fiaine'o£^:T.  If.  Msnson^&tiOa^'aQltng  C6r  the '|>iaintiff,  pur- 
chased ior  Him'in  the  openYniatkdt'J[(X>  dhaiies<Kf  thtt  ieomoatdn/ capital 
stock  of  the' United- States  vSteel  Cor^fajtitDi^  at  111%  per  shave,  and 
ithat  thereafter, 'and  bh  the  rHjthi.day  t)f  Aj>ril{  19X7,.  without  the 
^knowledge,  or  noaskxit  of'  plaintiff; i;arid>  without  his>  iostructiona  so  to 
do,  and>W(hhDnt^igiviflg.nt>dite<tDpIaintiff,i^htBrdef^dants  ttold  the  100 
shares  of  stock  so  purchased  for  and  owned  by  plaintiff;  that  shortly 
after  the  sale  of  the  stock  by  defendants  the  market  price  thereof 
advanced,  and  the  plaintiff  could  have  sold  his  shares  of  stock  at  a 
much  higher  price  than  the  prevailing  price  at  the  time  of  the  sale  of 
the  stock,  had  not  defendants  wrongfully  sold  the  same,  by  reason 
of  which  plaintiff  has  suffered  damage  in  the  sum  of  $3,000;  that 
prior  to  the 'commencement  of  this  action  plaintiff  duly  demanded  of 
the  defendants  that  they  deliver  the  100  shares  of  stock,  and  offered 
to  pay  to  defendants  such  balance  of  the  purchase  price  thereof  as 
they  might  be  entitled  to,  which  demand  was  refused. 

The  answer  denies  the  various  allegations  of  the  complaint,  except 

^;>For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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snch  as  d1%c<'ttiik  ^o]>artt<«p^if)p  oiF  dtef^Butiairitsaiid  iHeIr  tngBgemkM^ 
in  tiie  general  stodcDHOkerage  business,  and  sets  tip  three  •separ^ite: 
defenses:  (1)  THat  Ihfe  fitaintift,  Wlth'^ftell  knowledge  of  the  facts, 
rescinded  and  disaflhthed  the  alleged  contract  for  the  purchase  of 
the  stodc;  (2)  tliat  the- plaintiff,:  with  f till  tenowledgb  of  the  facts, 
ratTfie<i  and  confinrieil  the  sale;  (3)'  ^^at  the  stock  was  duly  soM  ac- 
cording ta  the  t^rrtis  of  the  Contract  of  piirchast. 

The  facts  are  practically  undisputed.  The  plaihtrff  is  an  attorney 
and  counselor  at  law,  and  has  t>eeri  such  for  ovet  2S  years,  engaged 
in  the  practice  ef  hifef  p'r^feSsloWin  the'<!lty  of  Kew  Yotic  M  a  member; 
of  the  firm  df  Wertref,  Congdon'  &  MfcCMvn^y.  I^pr  more  Ihan  a  year' 
prior  to  April  14/ 1917,  plaintiff  had  ieI  wftrgiii  amount  with  the  stock'^ 
brokerage  ;firrii  oi  MixrAs  &  Pope,  arid  paid'  on  accoiint  irf  ptirchases 
and  sales  ma  As  for  his  acfcount*  th<5  tcgalaf  and  customary  commit-' 
sion  for  patties  not  members  of  iJfe'New  Ybrk  Stock  Exchange  of 
one-eighth^of  l.per  iifcht-  nateiely,  $12.50  for  each  100  shares  of  stock- 
purchased ^orstJW; by  Morfi*  &  Pope  fot*  plamtilfs  account.'  Fuom' 
time  to  tiirie,  as  piircfhases  atid  siles  were^made  by  Morris  &  Pope  f br 
plaintiff,  they  'sent  'to  hihi  notices  "thereof  containing  the  following 
provision?     .         •     :   -       :i  i        ^  ,.:.:; 

"It  Is  agreed  between  broker  and  customer  that  ttH  iransactlobs  ate  sob-' 
ject  to  the'rule^  atid  Mstomv  t)f  the  N^w'Forl:  StXHdc  Biixaiant^!ttid4t9titeflttg 
bonse,  or  of  the  exchange  where:  opderwaateateciited;  that  «Il'fiecuritlea.ft«iii* 
tlme<  to  time  eanfiM'ln  the  cattom^r't.inaTgliialaocDimt^'bT^dBiMaUMito  vro*' 
teet  the  same,*  may  b«' loaned  b^  tbe  bvc^er,  ctr  may  "be  plflil0Mb'bsr/falt&v^ttaeifr 
seiMnately  or  togotbet  with  oCbermmrttles^  eldicriflw  theriMn  diiatfa«Deeii>0T* 
fat  a  gteatef  ama,  aO''«rttlHmtiftiMiei«^0tloetto  the  nuttamttr).*  that  oift>ail< 
marginal  bq^theBs^thlil Tifeht't^  leiwr^cd  tdi* dose  transactions: when  maxgins 
ate  ranning  ^t^witheBt  further;  ncftice,  abdr  ta  settle  ieonttaetsiit  aoeoraanoe' 
with  the^-rales  and^stenteef  exehange  ^i^m^erder  was  teectttM/^ 

Defendants  are  copartnetv*  ehj^agM  in  a  general ''^tobkbrok«ragie* 
business  under  the  firm  name  of  Thomas  L.  Manson  &  Co.  and  mem- 
bers of  the  New  Vork  Stock  Elxcfianig^e.  For  ^  over -a  year  prior  to 
April  14;  191 7",  Mmti^ti  ^ope'^hadan  account  with  def fcndants,  and 
defendants  bought  And  sold  ^stocfc  arid  othei*  securities  •  fbr  Morris  & 
Pope  upon  niargfiii.  Def^tidants  afecS  bought' and 'taold  securities  upon^ 
the  agreem'eht  that  Jthe  firtn  of  Morris  ftPope-  should  :play:  in  full  fior 
various  secnriti^  purchased  for  ttieiri  upbn  di^Kvetyby  defendaiits,  or 
should  make-  ttctoal  (feKvfci^  of  vanfibtts  slstorUi^  sold'  for  them  by 
defendants,  which  latter  t*»ansactiohS  are-  cuatomarily  known  and  r^^ 
fei^ed  to  on  the^New  YoHc-Stoefc  Bxchan^e  as  a  "d^aninte.*'  On 
purchases  tirid  tsatei  dia)d6  on  margin  aitfd  on  put-dhaseb  and  sales  made 
and  cleared'  the^  defendant  thatg^d  the  usual  cortitnission  of  $3ll3  fof ' 
each  100  fShBttsr  6t  itock  so  purchased  of  sold  br  cleared,  Which  is  the- 
usual  coiiunlssion  cliarged)  made  to^  ttod  paid-by  tn^n^bier^  6i  the  N^w 
York  Stock ''Exbhttrtge  oft  feufch.  business  conduced  foi^  them- by:  other 
members^  of  Ae  N€W'Y<»k  Stock*'Exchange,'i^ift^ant  to  tdfe  rules  and 
(Aistom  of  the  NeW  Vark  Stock  Exchange;  and-flrom  'time>  to  time  th€ 
firm  of  Morris  &•  Pope,  pM'suant  to  s&id  rtiles  and'dusloms,  paid  to 
defendants  the  amount  due  for  commissions  charged  at  such  rates 
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on  busmesa  colidttct^d  f or  tbem  by  i8f«4««t#i  The  finn  ofrjjlorris  & 
Pope  purchased  and  sold  shocks  through  4e{eiidaQ^r  both. for  their 
own  account  and  for  their  cv^toroers,  b^  all  suflh  pt^npha^^s  and  sales 
were  made  by  Morris  &  Pope^  iti  th^ii:  <^wn  n^me  ;uai  for  their  own 
account^  and  when  secttritie^'  wfer^  purdaka^od  fereaston^ers  the  de- 
fendints  were  not,  advised,  and  did  not  kn^w  at  the  time  of  such  pur- 
chases, of  the  fact  that  said  ti^aasactioas.  were  lor  customers  of  Mor- 
ris &  Pope.  Said  purchases  "and  sales  Qf  stocks ;  were  made  by  the 
defendants  for  Morris  &  Pope,  twder  aa  ^g?:f em^nt  that  on  stocks 
purchased  oa  margin  Hit  usual  and  customary  m^rgiii  of  ^^pproxi- 
mately  10  per  cent,  be  deposited  by  Morris  '$  Po$>e  ivith, defendants 
as  partial  security  for  the  ajBfto^nt  due,  and>  tljiiKt  sijqh  transactions 
should  be  subject  to  the  rules  and  custom?  of  the  New  York  Stock 
Exchajage  and  its  clearing  houee,  or  of  the  e^jic^wnge  where  such 
order  wa3  executed,  and  that  on  931  miai^inal.  b^fsia^iss  the  right  was 
reserved  by  defendants  to  dose  traosactipas:  whfsji  margins,  were  run- 
ning out,  without  further  notice,  and  tp  settle  contracts  in  accordance 
with  the  rules  imd  customs  of  the  excjiange  where,  the  order  was  exe- 
cuted. The  fpllowii^  is  a  nJe  of  tfee  c«^stiti|t\ofi  of  the  New  York 
Stock  Exchange,  and  it  is  a  custom  for  Stock^xchange  houses  to 
comply  strictly  with  9aid> rule: 

'^'Aitide  XXYIII.  CioHng  OwOriMM^  *Un4m'  th^  jRtOf.' :  BectLon  1,  When 
tliff>  Insolrencr  of  a  member  or  Ann  Is  aaaomiOBd  on  the  ExobMige,  members 
haTtog  ooHtncta  sobject  to  the  nte  of'tbe  BsoliMige:with  the  metnber  or 
Arm  ahaU  without  vimeeesmiy  delay  inraiceta  ip  tikme  th»'  same.  If  the  con- 
traota  inTolre  seeulties  admittad  to;  atlotaltoii  vfpon  tha  BiHQhange  the  eiasiii« 
must  be  In  the  Bzchange,  either  offldaHy  of  die  aeerelxiry*  or  bj  peraonal  pur- 
chase or  sale:  If  the  contraicrts  iATol^Te  sefurltftes  not  diseH  In  .on  tlie  Bzehange. 
the  imrchaBe  or  sale  of  sudk  secnirltLea  nmst  he  ptfompfcly  naiito  In  the  beat 
available  market.  Should  a  ceataract  mok  ttedideed^aK  above  greivdded,  the 
price  of  settlement  shall  be  fixed  by  the  price  current  at  the  time  when  sucdi 
cenrraet  should  hate  been  dosed  u^der  this  rule.'*  . 

On  the  12th  day  of  April,  1917,  the  plaintiff  directed  the  firm  of 
Morris  &  Pope  to  buy  for  him  100  sherea  of  the  conamon  capital  stock 
of  the  United  States  Steel  Corporation,  and  therei^on  Morris  &  Pope 
ordered  the  defendants  to  buy  100  shares  of  the  said  stock  at  the  pre- 
vailiog  market  price  for  the  af^count  of  Morris  &.Pop^.  On  the  12th 
day  of  April,  1917,  pursuant  to  said  ord^  of  Morris  &  Pope,  the  de- 
fendants purchased  at  the  prevailit^  market  price  atid  under  the  terms 
of  the  agreement  existuf^  between  them  and  the  firm  of  Morris  & 
Pope  100  shares  of  the  common  capits^l  stock  of  the  United  States 
Steel  Corporation,  the  price  paid  therefor  beioig  Ul%  per  share,  and 
notified  Morris  &  Pope  of  the  purchase  of  tiae  stock  for  its  account. 
Defendant  did  not  'se^d  the  certificates  for  said  lOO  shares  of  stock 
to  Morris  &  Pope>  buit  retained  such  certificates. pursuant  to  its  agree- 
ment a,s  collateral  fecurity,  and  charged  the  acco>Hit  of  Morris  & 
Pope  with  the  purchase  price  thereof,  tog^thfr  with  a  qommission  of 
$3.13  for  the.  lOQ  sha^i,  On  the  13th  4ay  of,  April,  19.17,  the  firm  of 
Morris  &  Pope  wrote  ^  letter  to  the  defmdant,  of  y^kh  tiK  follow- 
ii^  is  a  copy; 
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tlea.  50  Broad  ^treek,  New  tork  QLty ;  Cable  Addresc.  mthpcme' ;  T?elephone, 
eeSS  Broad.  April  13^  19ir.  Messrs,  T.  U  MaAsbn  ft  do..  IW  Broadway.  Ne^ 
7drk  Olty-'-I^ear  BUfsr  Melted  ^nd  (Mdk  »r  6ii6  theniHakid  doHilrs  "(H^OOOS 
KiBdly  placr  samd  to  tlsfe  orttdlt  of  Bftv^t  camilM  B.  Wtotiev,  Vc  Horrte  >&  Pope* 
a«ain$tltep«JHAase.ODAi)rtllimiotl(M^^&liav««of  U.fl^lU:^.^?^^  Verr 
truly  yours,  [Sipedl    Morris  ft  Pope.** 

This  letter  was  .reteived  by'tte  de^daxrts  oti  April  ,13,  191?. 
Thereupon  Tlmoftiy  F.  Allen,  a  member  of  the  film  of  Thomas  L. 
Manson  &  Co.,  and  one  of  the  defendants  herein,  immediately  com- 
municated on  the  telephone  with  the  Hctm  of  Morris  &  Pc(pe;  and  ^sild.^ 

•*W«  don't  know  anything  a1t>0!it  any  other  name  or  person  than  yourjs  in  con- 
nection with  the  purchase  on  April  12th  of  100  shares  of  tJ/B.  St6el  commoii. 
We  hoogfat  ttw  stock  C6r  you.*^ 

The  representative  ef  Monis  &  Pdpe  ,then  aaid.: :  . 
''All  right;  disregard  our  instructions  and  leare  the  stock  as  it  is  in  out 
aooovmt."    ,  ..  ;  • 

Thereupon,  on  the  13th  day  of  April,  1917,  ibe-  defendants  wrote 
a  letter  to  the  firm  of  Morris  &  Pope,  of  which  tiie  following  is  a  copy : 

"April  lath,  1917.  Messrs.  Monris  ft  Pope^  «9  Broad  Street.  New  York  aty 
r-Dear  Sirs:  We  acknowledge  receipt  of  yt>ur  jE^vor  of  even  date  inclosing 
che<ft  for'  $1,000.  As  per  our  tel^hone  conversation,  we  hate  disregarded 
the  instructions  oanddned  •  for 'y«sr  letter  ftnd>hscf»:ptacod  aiesiime  to  your 
credit.    Yoim  ve^  tmiy»  {9g9e4]  W*  !«.  Mkaaon  ft  Q^'* 

,  *  This  letter  was  received  by  Morris  &  Pope  on  the  13th  day  of  April, 
1917.  The  following  is  a  copy  of  the  iripeck  indosecj  in  the  letter 
written  April  13,  1917,  by  Morris  &  Pope  to  Thoma?  I4.  Manson 
&Co.:  . 

''Morris  ft  Pope.  80  Broad  Street.  No,  6i342.  New  Tprk,  ^til  1^.  1917.  Pay 
to  the  ordiir  of  X.  L.  Hazifloa  ft  Co.  11.000. (one  thousand  doVla^).  To  the 
American  Exchange  KMonai  Bank.  Morris  ft  Pope.  [Signedl  Morris  ft  Pope, 
Atty." 

Said  check  was  deposited  by  Manson  &  Co.  in  its  bank  iaccount,  and 
subsequently  was  r^urned  by  l;be  American  Bxchailge  Na/donal  Bank 
as  no  good,  and  upon  the  batiker's  n^ern^*  slip  attadbed  to  it  were  writ^ 
ten  the  words  "Have  assigned,"  and  the  check  has  never  beto  paid. 

On  April  13,  1917,  Charles  H.  Wernfer  deJivered  hi5  check  to  the 
order  of  Morris  &  Pope  in  the  sum  of  $800  Its  margin  for  the  pca^* 
chase  oi  100  shares  pf  the  common,  capital  stock  of  the  United.  States 
Steel  Corporation,  an4  said  check  WM  deposited  fay  Morris  &  Pope  in 
its  regular  bank  ai^coimt.in  the  An»erifcan  Exdiaoge  National  Bank. 
On  the  afternoon  of  April  13,  1917»  Lewis  G,  Moms»  James  H.  Pcpe, 
and  Frank  B.  Porter,  individually  and  as  c<^)afftners,  and  doing  fatisi- 
ness  under  the  firm  name  and  style  of  Morris  k  Pope,  duly  executed 
and  delivered  a  genial  as&ignttient  for  the  benefit  oi  creditors  to  John 
D.  Peabody,  Esq.,  as  assignee,  which  inatnmient  of  assignoEkent  was 
duly  recorded  in  the  eounty  clerk's  office  in  the  cdusly  df  New  Yofk 
on  the  14th  day  of  April  1917^  On  ;whidi  date  the  aaaifoee  took  poe- 
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trict!  Court  Of  the  Unttedi  StMes  for  the  Soutiieirn  District  of  New 
YoA,  by-thre^  Ct^fedftofs/the^Said-X^wiS  G.  Mfeifisr;  J^m«i  H.  Pope, 
and  Frank  B.  Porter,  individually  and  as  copaiiMers,  and*  doing  busi- 
ness ^under  jd^^  j&nji^  napie?m4  style  of  ^orris  &  ^ope^  wve  duly  ad- 
judicate4:bankrujE>^^'  ^d  pursuant /to  the.  order  6i  his  appointment  the 
trMstee.  received  and  took  p^p^se^sion  ap^  control  of  all  the  property 
and.  assets  of  .*aid,t^krupts,i^^  tKe  sum  of  $6,934.57,  being 

{he  balance  6f  moneys  to  me  credit  of  thp  firm  of  Morris  &  Pope 
in  ih^,Av^A<^^,^^cawg^.  N^tiQn4^Bank  at  the. closing , of  the  firm's 
account  upon  its  insolvency  on  Apnl  14,  191?rStf^d  whidi  sum  was 
paid  over  as  above  mentioned  to  Jphn  D.  Peabody,  Esq.,  as  assignee, 
and  by  him  in  turnover  to  WtlBiii^*  "Sofiyrig^;  ais  trostcfe  ift  bank- 
ruptcy.-'if     ••:'.••'.    ..:]'-.••'      .      •   'I  .:  !.<.r   J' o  •■     .       ■  :     ; 

On  April  14,  1917,  the  insolvency  of  said  firm  of  TSfwris  &  Pope 
was  ani^oupced  on  t$e. -New  Yo^k  .Stock  Exchange, . and.  upon  such 
aoihouncement  said-TinfiOtny.F^  Allen  immediately; comniunicated  with 
the  secretary  of  the  New  York  Stock  Exchange,  ancj ^informed  him 
thai  his  ^nn^'was' 'carrying  I(X).'^dris  Of'the;  conlmon  'dsipital  stock  of 
the  United  States  Steel  .Corporation  fpjft  the,  account  of.  said  firm  of 
Morris  &:Pope.'  Thereupon  •def€ndaiito' wtf re  .directed  by  the  sec- 
retary of  the  New  York  Stodt  E)kchaiige  to  ittimediiLtcly  seH  the  same 
on  tl^e  J^ew  York  Stpck  Exchange  at  ^e  prevailing  market  price  an4 
ciose.  olit  said' cohtirkit  existing "Mtween  me  defendants. and  the  said 
firm  of  MofVis  &  Pope.  Th,e  deferidaiits'  6h  AprS  14,  1917,  sold  the 
said  100  shares  of  coiiimon  Capital  stbdc  of  the  United  States  Steel 
Corporation  at  the  price  of  113^4  per  share  on  the  New  York  Stock 
Exfchange,-  aritf  yean^ed'tti'ere^or  a^r^ss'amouM^iff  $11,325,  which, 
a.f^er  deducting  tlie  re^l^  <;ojnijatssion'bf  $3,]l3  anjSf.the  staiiip  tax 
of  $2,  realized  the  net  amount  of  $11,319.87.  The  sale  was  made  pur- 
suant to  instructions  of  the  secretary  of  the  New  York  Stock  Ex- 
change and 'irt'accordaf*c6'i^ith 'the  custom  and  rii!e' of  the  New  York 
Stock  Exchange  herieinbefoM  referred  to,  taniely;  ^cle  XXVIII, 
section  l,.of 'the  ccffisttltition'of  the*  New  York'  Stodd 'Exchange. 

On  the '12th  day  of  April,' I9t7,' pribf 'tb  the'^l^urchase  of  the  100 
shires  of  stock  relfetred  to,  the'  firm  of  Morris  &  Pope  were  indebted 
to  the  defetidant  firm,  Thomas' L.  Manson  &  C6.,' Snathe  sum  of  $37.50 
for  cbmmissJon '  due  jfor  variotis'dearance  trahsaetfons  ^tid  charges 
incurred  by  said  firrfibf  Moms: !&' Pope  in  its' \4bcoWnt  M^th  defend- 
ants. Sutwequent  to'the*  pufohase  and  prior  tbthe^  sale  of  said  100 
shares  of  United  Stated  Sfed  common  by  ^thedfeftodints,' the  firm  of 
Morris  &  Pope  were  tM  April  14,^  1917;' indefetedW  the  defendants  in 
the'stim>af  $11,236.8*  by  reason  oiF  the-pureha&elif  said  stock,  and 
balance  doe  comnnsslbns  on  dearinoes'feie^dnbefdre  ttf erred  to.  The 
foliowiTif  is  a'.  statAm^nt  of 'the  dccottM^  between-  said  Thomas  JU 
Manson  &  Co.  ttwd' Morris'  St  PtJpeV  fehWittg  the-  ^ilfchase  and  sale 
of  qaid  lOdsharesof'eommon^^oaiirit&l'stock^of  ^  tJhited  States  Steel 
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Corporation  ahd  ffi^' tfredif  feTtoie  tW  ihe  ciysiflr  of  saSdaccouftt^'bYi 
April  14,  1917,.  after  deducting  thereffom'  ^hf  debit  ISafetite^  dtife'  to", 
the  defendants  by  said  firm  o{  M^orris  &f  Pope,,  ^  th^  ^gJ^ee^  commls^ . 
sion  charged  and^tock  taxesr^ .:  •    i  :..   n    ■'  i    . 

.  *'Dr,  Morris  &  l^ope^  In  acCQimti  with  Thonihs  tf  lifatiiio^  jfe  Co.    fcr.  bate, 
1017.  ^^  --- .--._..    ^^     .._i.   ..    ^....-a  .^ 

misslQ 

2,    QgE ^    „ _  _  

86.16— 12325/ ^i>atel  Ml.    Abr,  i3~By  cash  G^^XM  ;:A)?r-'  ICHIOO  SM; 
113^,11,325—11^,325.    IprUie^tey 'balance,  Mm"  ^*  " ''        "      * 

After  bi^l^ing  sp'd.sde,tii^.4efenda^ts!.wr^^^  Q*. 

Morri3,&  Pope,  ijcW^^ng.aiUQtiQe  p£^^^  oJlijAYliicJti'.  tl^e  lollbwi^g  ^ire. 
copies:;  ,.",  ;,  ..,../;  ',\.  ..-/.:;  ;.:\y\us/.'.  .u'r.  i  ■  ': --V /.// V- 
'  ♦^AprU  M,  OT.7^  ¥i990ta.  MfMCttt  *>B<HWf»t  a*i  J*ro^  ^W^^efe  ^?^  "^ffr^'  Caty--/ 
Gentleio«*: ,  Uxider  article  28,  .section  ;l,  Qf  the  p>nstHtiitlpn  .oi!  th^  N^w  York 
St 09k  Exchange,  we  have  epld  for  your  account  td-^ay'  onfe  htlhare<3^  shat^ii'  U. 
S.  Stcfel  common  at  118%,  as  itet  tootl<i€r  iiicloseA.  Kegrettlng  yonr^  tiitef ortnne, 
1^  remain,  yobvft  y^tj  trtrty,  [afcrn©4]'T,Iii  Manaon'A  Co.*^   . 

*Oflflcc  of  miottdii'Li'ManW  *>  (56:, '1^-B*fca<h«iiy,  NeW' Ybrk,  4i/14/lT:' 
Uf%9iM.  Mf^rriB  &  Po|ie^lNMr;8llrk}  Wsiliavft  this  itaF^  «iid^4>r  croni!»aoe<rtint' 
and  r|»k3  g»ai)B9,a^^i.6teck,(  9t^:  «cJbce^-,U3K;;  tMp9*'^0i'27,;,r!%  GAfthrton 
B,  A.  Mauice^,  It  ie  fi,greed  between  broker  ^i^  customer;  l^at  aV  transac- 
tions are  subject  to  the  rules  an^  customs  6t  the  New  York.  Stdck  ;Es:change' 
and  Itfe  clearing  house^  or  6t  the  Exchange'  where  brder  was  e*ectited.  That  aH 
seearttles  from  tiine  to  time  catiried  in  the  cimtonier*s  marginal  aocount,  or 
deposited  to. protect  the  sani^,  nfay  be  l^n(a<}  by  tbtj»  bcpifevi  or,  maj  b^ 
pledged  by  hl%  ellh^  separate^  or  together  with  other  securities,  ^ithe]^  for 
the  sum  due.tpei^eo.Bor  for  a  greater  sum'/ all  without  further  ndtlce  td'thfe 
customer.  That  on  all  marginal  business  the  right  Is  reserved  fo  close  trans-^ 
actfona  when  margins  ar^  rtmntng' otft«  without  ^rther  notice;*  ^d.  to  settle' 
ODniracts  in  aceotx^aAci?  with  .rules  and. custom^  of  eicebaqge  wber^  order  wa^ 
esBcuted,    Youn  resi{iecttaltif«  Tbosc^s  X*.  Manaon  &  Od«  .  Telephone  Il^tor, 

^^•"-  '     :-    .  •   :        -;     '•  f  ^-  v.:  V.    '.'  •'.  ,../,.';  ■      [ 

I>efeflidants  did  ncit/give  notice ^g'f  the  tiriie^or  place  of  the  sale  of 
s;sii(l  stock  tq  plaii^tiff^  wd  the  pfairitiif  had  no  perioral  knpwlf;dge  of 
the. sale  of  sa^d  stockof  of  the tntentionr^f. tba  d^ef^Hs^nU  to  sell  the^ 
same.  The-delenldantS'  did  not  have  in  ^heir  possesskm -aay  securitiesr 
of  any  character  belonging  to^Mot*ris  &  Pope ' afld' 'held- ^y  them  iis 
collateral  security  for., any  ainoun^  due  tp '  them  hy  . said  Morris/ '8i 
Pope,  except  the  said  100  shares  of  common  capital  stock  of  the 
United  M  States  Sted  iCofppratiori.'  At  tibcotime  of  the  purchase  by 
the'dcfehdalnts  oi  theisaid.  100  isfaares  of  conmjon  capital  stotk  of  the 
United  Stiites  Sted  Corporation,  and  it  all. the  times  ifhereaf tier. until! 
the  sale*  of  said  stock,  the  plaintiff  had;a.  credit  balance  >mth  Morris  & 
Pope  in  excessiof  the>  miurkct  ralne  of  said  100  shares  -of  stock,  and 
there  is  now  due  to  plaintiff  iiioni  the  finn<pf  Morris  &  Pope  a  balance 
tfpon'Ws  account  in' excess  of  th*  market  valiie  of  said  100  shares, 
with  accrued  inteifestt  Subsequent  to  the  sale  of  said  stock  John  D.- 
Peabody,  as  aissagnce  of-^id  insfolrcnt  fixrii  of  Morris,  &  Pope,  wr^te 
ilietteiTtoflthe  deferidants,  of  which  the  following  is  a  copy,,  and  said 
kfCterwairectthsed  by. the  defendants  on  iher  14th. day: jafAprii,  X917\ 
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'^liontgomeit  &  PM>Qdr,  C<miMk>fa  at  Law,  2  W«U  fiWceiet,  New  Yoric  April 
14,  19X7,  Jolm  Sb  Montgomery.  John  Dp  PeabodF*  Mee^ro.  T.  L.  Ma^80Q  & 
Co.,  100  Broadway,  New  York — Ceotlemen:  I  hereby  notify  you  tliat  Lewis 
G.  Morris,  Frank  B.  Porter,  and  James  H.  Pope,  dotiig  business  under  the 
name  of  Morris  &  Pope,  haying  an  account  in  yottr  iNUik,  made  a  gCEMral  assten- 
ment  tor  the  bene^t  of  their  creditors  dated  the  14th  day  of  April,  1917,  and 
filed  and  recorded  this  day,  to  me,  and  that  funds  of  that  ^Inn  or  of  any  one  of 
the  partners  on  deposit  with  you  are  to  be  paid  out  upon  my  order  only. 
Yours  truly*  [Signed]  John  D.  Peabody.  as  Assignee  of  Lewis  G.  Morris,  Frank 
B,  Porter  and  James  H.  Pope,  Doing  Business  under  the  Firm  Name  of  Mor- 
ris &  Pope,  for  the  Benefit  of  Creditors,  by  John  I*.  Montgomery,  Atty/* 

On  April  14,  1917,  and  subsequent  to  the  saje  by  Thorny  L.  Man- 
son  &  Co.  of  said  100  shares  of  the  common  capital  stock  of  the 
United  States  Steel  Corporation,  and  subsequent  to  the  receipt  of 
said  letter  from  John  D.  Peabody,  assignee,  the  plaintiff,  Charles  H. 
Werner,  had  an  interview  with  the  del«idarits  Timothy  D.  Allen  and 
Henry  S.  Fullerton,  at  the  office  of  Thomas  L.  Manson  &  Co.,  and 
stated  to*  them  that  said  100  shares  of  stock  had  been  purchased  for 
his  account,  and  that  he  was  entitled  Uy  the  profit  realized  on  the  sale 
of  said  stock  by  Thomas  L,  Mansoa  ^  Co.,  aod  demanded  payment 
to  him  of  the  profit  realized  on  the  said  firsmfiaction.  Mf.  Alkn  told 
him  that  they  conld  not  in  any  way  recognize  his  claim,  because  the 
firm  of  Thomas  JU  Manson  &'  Co.  had  purchased  the  stock  on  the 
order  and  for  the  account  of  Morris  &  Pope,  with  whom  they  had  an 
account  of  long  standing,  and  further  inforaoed  the  pkiotiff  that  he 
would  have  to  take  the  ittatter  up  with  the  assignee  of  the  firm  of  Mor- 
ris &  Pope,  as  th6  assignee  had  already  notified  the  firm  of  Thomas 
Lr.  Manson  &  Co.  that  any  funds  on  deposit  with  it  {or  tfie  firm  of 
Morris  &  Pope  were  to  be  paid  out  only  upon  an  order  of  said  as- 
signee. Thereafter,  on  the  16th  day  of  April,  1917,  plaintiff  wrote  a 
letter  to  the  defendants,  of  which  the  following  is  a  copy,  and  said 
letter  was  received  by  the  defendants  on  the  16A  day  of  April,  1917 : 

"61  Broa4wa7«  New  York,  April  1^,  1917.  M^ar&  7lu>ma«  h.  Manson  &  Go., 
WO  Broadway,  New  York  City— Dear  Sirs:  I  beg  to  Inform  you  that  the  100 
shares  of  the  TTnlted  States  Steel  common,  which  upon  the  order  of  Morrla  & 
Pope  you  purchased  last  week  at  lll'/st  was  purchssed  for  my  account,  and 
I  hereby  demand  payment  over  to  me  of  the  woAt  realised  on  the  0ald  trans- 
action. Mr.  ^.  Hathaway  Pope,  of  Morrte  &  Pope,  has  informed  me  that  the 
100  shares  oovered  by .  the  above  transaction  were  bought  on  my  account. 
Yours  respectfully,  [Signed]    Charles  H.  Werner.    W./M.** 

During  the  week  eommencmg  on  Monday,  April  16,  1917^  die  [dain- 
tiff,  Charles  H.  Werner,  together  with  his  partner,  Glenn  M.  Cot^fdon, 
had  a  further  interview  with  the  defendant  Timothy  F.  Allen  at  the 
office  of  Thomafi  L.  Manson  &  Co.  The  plaintiff,  Charles  H.  Wemer„ 
stated  that  he  was  entitled  to  the  profit  realized  on  the  sale  of  said 
stock,  and  again  demanded  payment  to  him  of  said  profit.  Mr.  Alien 
told  the  plaintiff  that  his  firm  could  not  pay  over  this  profit,  becauae 
the  assignee  of  the  firm  of  Morris  &  Pope  claimed  that  it  dioold  he 
paid  to  him  as  assignee,  and  requested  Mr.  Congdon  and  Mr.  Werner 
to  take  up  the  matter  with  Bllery  O.  Anderson,  Esq.,  of  the  firm  of 
Anderson,  Isdin  .&  Anderson,  the  attoni^s  fbr  the  firm  of  Thomas 
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L.  Maason  ft  O.  Tbereu§on>  during  the  week  commencing  April 
23,  1917,  the  piaiqitiff,  Charies  H,  Werner,  and  said  Glenn  M.  Cong- 
d^n,  called  upon  Mr.  Anderson  and  renewned  their  demand  for  pay- 
ment of  said  pr<:>fit,  which  was  refused,  and  Mr,  Anderson  stated  that, 
is  yitw  of  the  demwd  of  the  assignee  ,of  the  firm  of  Morris  &  Pope». 
he  could  not  advise  Thomas  I#.  Manson  &  Co.  to  pay  over  any  part 
of  the  proceeds  of  the  sale  of  said  United  States  Steel  stock.  There- 
after, on  tine  llih  day  of  June,  1917,  Charles  H,  Werner  duly  made 
and  vesfified  a  petition  to  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York  in  the  banlpruptcy  proceedings  of 
said  Lewis  G.  Morris,  Frank  B.  Porter,  atod  J^e$  B.  Pope,  indi- 
vidnaH^  and  as  copartner?  doit^  business  as  Morris  &  Pope^  wherein 
the  plaintiff/  Charies  H.  Werner,  alleged,  among  ojther  things,  that 
the  firm  of  Morris  &  Pope  and  the  individual  menibers  of  uie  s.aid 
firm,  knowing  of  ^d  film's  insoliMncy,  "w^ongf.ully,  fraudulently, 
and  with  intent  to  defraud  the  petitioner,  Charles  H,  Werner,  induced 
him  to  deliver  to  them  his  check  for  $800  for  payment  as  margin  on 
the  puffcfaaae  for  plaintilff  of  lOQ  sljiares  of  the  common  .capital  stock 
of  the  United  States  Sted  Corporarion,"  and  prayed  that  William  H. 
Bonynge,  as  trustee  therein,  be  diriected  to  pay  oyer  to  said  Qaarles 
H.  Wemer  the  sum  of  $800/'    This  petition  also  allied  that: . 

"On  the  ^2ai  day  of  AinrU,  1917,  yonr  pel&tiODer  oi4€|^  the  said  Arm  Qt 
Morris  &  Pope  to  purehasetor  blm  100  Aai^  of  the  eonuoon  capital  iitook  of 
United  States  Ste^  Ck)rporatlpn,  and  upon  being  advised  by  a  jnernber  of  said 
firm  tliat  such  stock  had  been  purchased  at  lll^/e.  your  petitioner;  on  the  morn- 
ing of  April  Id,  1917,  delivered  hki  check  to  the  Girder  of'BlbnrlB  ft  Pope  for 
the  payment  of  the  smn  of  eight  hundsed  d^lam  (9800)  as  mai«^  for  the  said 
pritchaae.  Upon  InfOnhfttton.  find  bel^f,  yoor  petUloper  alleges  that  the  Arm 
of  MorrjUs  &  Pope  did  not  purch{^  the  stock  for  your  petitioner,  but  requested 
the  stockbrokerage  firm  of  T.  L.  Manson  ft  Oo^  pf  the  borough  of  Manhattan, 
dty  of  New  York,  to  execute  the  said  order  for  the  aoeooat  of  yoarpetttftaner.' 
The  firm  of  Moms  ft  Pope  and  the  Individual  members  of  the  firm,  knowing  of 
the  firm's  insolvency*  wrong;funy,  fraudulently,  and  with  intent  to  defraud 
your  petlti09er,  induoed  your  pcttitioner  to  deliver  to  it  his  said  check  for  eight 
huzidred  doUaxs  (fSOO),  caused  it  to  be  certified,  aiid  ^he^upon  depbsited  if: 
to  the  credit  of  the  firm  of  Morris  ft  Pope  with  the  American  Exchange  Kation* 
al  Bank  of  the  city  of  New  York  on  April  ISth,  1017." 

Thereafter,  on  or  ahjout  the  Uth  d^y  of  June,  1917,  the  firm  of 
Werner,  Congdon  &  McGivney  gave  notice  to  Henry  M.  Stevenson, 
attorney  for  the  trustee  in  bankruptcy  in  said  proceed^g,  that  upon 
said  petition  a  ^notion  would  be  heard  for  an  order  for  the  relief 
prayed  for  in  said  petition,  and  the  petition  having  come  on  to  be 
heard  before  Mr.  Justice  Martin  T.  Manton,  District  Judge,  an  order 
was  duly  made  on  June  25,  1917,  in  and  by  which  it  was  ordered  and 
adjudged  that  the  prayer  of  said  petition  be  granted,  and  that  Wil- 
liam H.  Bonynge,  as  trustee,  pay  over  the  sum  of  $800.  On  June  26, 
1917,  upon  the  affidavit  of  the  plaiatiff,  a  further  order  was  made  in 
and  by  which  the  said  order  of  June  25,  1917,  was  amended,  direct- 
ing William  H.  Bonynge,  the  former  trustee  and  custodian,  to  pay 
over  said  sum  of  $8CiO  to  said  Charles  H.  Wemer.  On  the  36th  day 
of  June,  1917,  pursuant  to  said  prder,  said  William  H.  Bonynge,  as 
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former  trustei^'ahij. custodian  in  bankrUtHidy' of^  Kf oirii  ft  Pop^'paid 
to  the  plaintiff,  Charles  H:  Werner;  said  sum  of  $800,  and  sdid  moneys 
were  received  and  accepted  by  skid  Charles  H.  Wmier.  The  defend- 
ants have  never  delivered  thfe  said  100  shanks  to  plaintiff,  nor  have 
they  given  plaintiff  any  notice  of  the  disoosifiori  mado  by  defendants 
o{  the  proceeds  of  said  stock,  not  have  they  ever  acoounted  to*  plain- 
tift  for  the  protefeds  of  said  stbck  ot  any  part-  thereof.  The  com- 
plaint in  the  action  was  verified  June  15,  1917.  It  thus  appears  that 
the  plaintiff  has  taken  practically  every  positton  known  to  the  law 
as. to  the  transaction  in  question.  First,  M  ratified  the  sale  and  claimed 
the  profits  thereof ;  second,  he  disaffirmed  the  contract  made  with  his 
brokers,  Morris  &  Pope,  in  the  tmrchAse  6{  the  stbck  and  reclaimed 
in  the  bankruptcy  proceedings  the  $800  he  had  deposited  with  them* 
as  margin  on  account  of  his  contract;  thirdj  he  then  brought  this 
action  to  recover  damages  for  an  alleged  breach  of  contract  in  the 
sale  of  said  stock  without  notice  to  him.        *  *    '      , 

.  (f,  2]  The  evidence  shows  that  the  pliaintiff  suffered:  no"  damages 
by  the  sale  of  the  stock,  even  if  it  fee  lield'to  have  bten  purdiased  for 
his  account.  '  He  /knew  of  the  sale  ofn  ApVil  14th  vtn&^lktnttn  April 
14th  and  April  24th  he  could  have  repurchased  the  stock  at  a  price 
lower  than  that  for  which  it  was  sold.  Under '  the  -drcutitstances  of 
tWs  case,  tiiat  iritervening' period  was  a  reasonable  time  for  the  re- 
placing of  the  stock.  But  the  stock  did  not  belong  to  the  plaintiff.  On 
the*  other  band,  if  the  plaintiff  did  Ratify' tjie.  sale,  thfen  this  action  can-* 
not  be  maintained.  Bat  there  is.  no  question  in  this,ca^  as  to  what 
wa3  the  fmal -position  the  plaintiff  aasumed  in  reference. to  the  mat- 
ters in  controversy.  He  disaffirmed  and  rescinded  the  contract  for. 
the  purchase  of  the  stock  witl^  his  brokers,  Mpttis  &  Pope,  and  re- 
covered the  $800. deposited  as  margin  thxou^li  bi^  application  in  the 
bankruptcy  court*    In  fatt  plaintiff '&  -counsel  uihis  brief,  states : 

"His  iCOQtract  [plattttiflP^]  wJth  Morris  &  Tope  be  has  dtsaffinited,  and  by 
means  of  the  reclamation  proceeding  he  lias  recovered  the  margin  deposited 
with  them  an^  w^lch  they  converted.  He  rpJalntifCl  40 w  seeks  to  recover  from 
these  defendants,  on  their  obligation  Implied  by  opetatliJh  of  law,  the  profits  of 
the  transaction  of  purchase.  By  so  doing  that  contract  [that  Is,  the  contract 
Of  Morris  ^  Pof^  wltl^  defendant]  is  affirmed  by  him.  The  two  contracts  are 
separate  ^nd  didtin(!t ;  one  he  disaffirms,  the  other  he  affirms.'* 

.   And  again  be  reiterates*  .     »     . 

"To  state  it  briefly,  the  pl^lntltf  did  dli|affirm  the  contract  existing  between 
him  and  Morris  &  Pope  and  recovered  iA»  margte  of  $800idepo«Ated  with  them. 
But 'th«  contract' implied  between  him  and  the  defendants  he  seeks  tq  affirm^ 
aiMi  to  recover  therepn  the  profit*  of  the  transaction.  In  so  doing  he  la  seek- 
ing no  more  than  he  la  legally  entitled  to,  to  wit,  his  promts  and  the  margin  de- 
posited as  yireU."^ 

The  tf'anWe  with  such  ailment  is  that,  when  plaintiff  re^nded 
his  contract  with  Morris  &  Pope  and  recovered  baek  his  $800  de- 
posited with  them  as  mamn,  there  was  nothing  left  of  his  contract 
with  Morris  &  Pope.  Their  authority  immediately  ceased.  Any 
transactions  they  had  previously  had  with  the  defehdtlnts  in  refetcnce 
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to  tie  irt<Mlfr 'k!l  iqfi0ftion'4lid  not  aecrueiD  IpIakrtWa^^bmtiH*:  It.  wa$' 
the'same^^lf  ^innlfff  bad  never 'sutfaArimd  Mertisi  &  P^p^.to  |)ur- 
chas^'the  stbck.  Thd  eoftfract'betweto  |d(»ris;&  Pppe  ^d..<t>^  de^ 
f endtints^  <v^^  not  chailgi3d  as*  between  tUen»  but.tl^i:  tra,ns4i;tion  had 
no  relation  to  plairitifFs'conttaet  mith  Moms  &  Pope*  Flaij|[itiff>  hav- 
ing* electcfd  W  reASitid  His  contract  wtth^- Morris  &  Pppe;  ended  the 
whole  transaction  ad  to  tlnem  and  def endant^/  even:  if  the  defendants 
were  liable  to'plaintiff^  which  they  never -were^  Jt^dctnent  for  de- 
fendants, dAsmUaihg  oomplaint  on  the  m^nilSi,  with  eoste. 
Judgm^tft  for  def ttdantsy  wi A  %06ts. 


aot  Misc.  Rep.  U^) 

'  ..  -J.'       .    In  B»  Pi»^Z^9  ESX^TD.  •  , 

' '  '  (Sorrogate's  Cburt/Nei;^  Tdrk  Oaafa^.   Jtini^  U,  191^:)  " 

*W]ZM  4p:^33ry-lLK^im9pvs.AVi>  yAi;jDrrT-^BoLOGRAPHic  Wiix— BxKcxrnow.' 

A  holographic  wUlwill  be  dfeWed  ptobate,  •  wher^  ezamfniitldh  *f  the 

sutuscribing  witnesses,  under  Code  Civ.  Proc.  |  2611,  shows  lliat  fche  tefi(»: 

tor  did  not  tiga  in  tiMit  pravnce,  nor-  aetoimledge  hi^  ^gnatiire^  to  tJiem, 

89  as  to  wms^r  wlt^  tiia  statfutoiy  MKioiren^e^ts  as  to  publication. 

Proceedin|[  to' probate  the  wiy  of  Jose  Antonio  Pae^/ deceased,  op- 
posed by  a  sister  of  the  testator.    Probate  denied. 

Hunt,  Hill  &  Betts,  of  Neyr  Yorl^  City,  jEor  proponent,  . 
Sackett;^  Chapman  &.  Sevens,  qf  New  YorJc'City  (Edward  L.' Ste- 
vens, oi  Netjr  York  City,  of  counsel),  for  contestant., 
Andrew  Sv,  Hannqrsley;,  of  New  Yori-City,sp^qiaI  guardian, 

fowler;  S.  This  is*  a  contested  probate  proceed;^^g.  The  instrU' 
ment  offered  for  protaafe' is  hotogniphic.  The  <jontestant  u  a  lister  of 
testator,  who  is^his  only  next  of- km- and  the  sole  execntrix  named  in 
the  paper  pnjponnded.. 

The  only  question  before  the  surrogate  concerns  th^  regularity  of 
the  execution,  df't^eallqg^  last  will  and  testament  There  is  no  issue 
raised  afiundtteinfltieiice,  or  of  fraudr  or  of  lack  of  testamentary  ca- 
pacity. .Th<j*  matter  canie  oi%  for  Rearing  on  the  contested  probate 
calendar  in  the  regular  way,  when  it  was  submitted,  after  argument,  on 
the  itrinotes'  taken  previously  in  the  e^camination  of  the  subscribing 
witnessed  under,  seotidn' 2611,  C.  C,  p. 

Miss  Nathan,  :one  of  tb<e'  stibscribtng  witnesses;  is  a  cousin  of  the 
contestant  and  <rf  Mr.  .Pae«,  and  lived  in  the  same  house  with  them. 
8he  identified  the' handwriting  and  thc^  signature  of  the  testator  upon 
the  dxaminatibn.  SlMs- 1  also  > testified  ^at  she  bad  been  a  witness  to 
wills  previously,  and  that  she  was  formerly  employed  in  a  law  office. 
She  further  testified  that  the  testator  asked  her  to  be  a  witness  to  "my 
will,"  and  that  the  testator,  after  receiving  an  affirmative  answer,  placed 
the  paper  against  the  wall  in  a  hall  of  the  house  and  she  signed  the 
same.  She  did  not  say  anything  to  Mr.  Paez  at  that  time  as  to  the 
proper  execution  of  the  will.    She  remembers,  however,  that  the  paper 
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was  in  th^  htodwritii^  of  the  testat<M',  bfe&iise:  «he  rMogoiaed  part 
of  the  writing  on  the  instnunedt  as  hts  o^iv  but  that  l^e  could  not 
read  what  it  was,  as  it  was  upside  down  and  the  haill  was  dimly  lighted. 

The  other  witness,  Mr.  MacMamiSi  wfao  adimttod  haviBg  a  very  poor 
memory,  identified  the  words  **Witiiess,  Suemas  MacManus,  Decem- 
ber 27,  1917,"  as  being  in  his  handwritmg).  He  cto  recall  practically 
nothing  in  connection  with  die  executioci  oif  the  paper. 

Miss  Nathan^s  reco&ection  of  what  wa6  on  tbe  paper  wfaesi  she 
signed  the  same  is  substanHiaUy  as  f (rilows :  She  daiifts  dOt  to  have 
seen  even  the  signature  of  the  testator;  aojd  does  nOt  ft^nmnber  now 
whether  the  signature  of  the  other  witness  and  the  date,  December  27, 
1917,  were  on  the  paper  immediately  above  her  signature  or  not  She 
did  not  discuss  the  manner  of  executing  the  instrument  with  any  one 
until  after  the  death  of  the  testator^  afkl  although  she  admits  a  famil- 
iarity with  the  TaiuiMles  o£  the  proper  execution  of  a  wiU»  she  never 
expressed  any  opinion  as  to  whether  the  paper  was  properly  executed^ 
as  a 'Will  or  not,  because,  as  she  states,  that  is  a  matter  for  th^  surto-' 
gate  to  decide. 

The  will,  being  wholly  holographic,  in  any  other  country  would  prove 
itself.  The  whole  question  before  me,  however,  is  wbe^er  there  has 
been  a  sufficient  compliance  with  the  New  York  statute  of  wills,  which 
statute  differs  from  the  law  of  most  other  civilized  countries.  In 
New  York  there  is  now  no  preliminary  presumption  in  favor  of  a  will. 
To  admit  a  will  to  probate  and  raise  favorable  presumptions  there 
must  first  be  established  a  substantial  ccmiplianee  with  the  statute 
(Matter  of  Phillips,  98  N.  Y.  267;  Matter  of  Bedcett,  108  N.  Y.  167, 
8  N.  E.  506;  Matter  of  Hunt,  110  N.  Y.  278,  281,  18  N.  E.  106;  Mat- 
ter of  Turrell,  166  N.  Y.  330,  59  N.  E.  910;  Matter  of  Moore,  109  App. 
Div.  762,  765, 96  N.  Y.  Supp.  729;  Matter  of  Carey,  24  App.  Div.  531, 
539,  49  N.  Y.  Supp.  32;  Matter  of  De  Hart,  67  Misc.  Rep.  13,  18,  122 
N.  Y.  Supp.  220.  WMIe  these  authdrities  disclose  tfiat  conclusions  are 
ratKer  more  favorable  to  holographic  instruments,  they  all  agree  that 
in  some  way  Uie  statutory  requirements  must  he  made  out  to  entitle 
a  holograph  to  probate.  In  this  case  the  element  of  puUioatioo  has  not 
been  made  out.  The  testator  did  not  sign  in  the  presence  of  the  attest- 
ing witnesses  nor  did  he  acknowledge  his  signatttre  to  thdm.  Butler 
V.  Benson,  1  Barb.  526. 

I  regret  that  the  paper  offered  has  not  b^en  proved.  Miss  Nathan 
must  have  seen  testator's  signature,  but  he  did  not  acknowledge  the 
same  to  her,  as  he  should  have  done.  The  instrument  undoubtedly  ex- 
presses the  testamentary  wishes  of  Mr.  Paez,  but  in  the  face  of  the  un- 
qualified and  positive  testimony  of  Miss  Nathan,  which  I  do  not  care 
to  characterize  further,  the  instrument  propounded  will  be  denied  pro- 
bate. 
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fn  re  BOWB, 
(SutusoM  Odmrf,  Special  Tnrtn,  Sttnben  Cooii^.    June  2Xi,  ItlAi) 

1.  €k)BPOBATioirs  ^»584 — Sale   of  Assets— Bights  or  StodicBOLDEit — Af- 

Stodc  Coipomt&m  Imw^  1 17*  mrovldliif  .tbat  a  minority 'stoctibdider,  on 
sale  of  ihe  company's  prpparty,  may  have  an  am^^cLlfi^ui^^t  of  the  TElua 
of  his  stock  and  payment  there'fo?  by  the  oomj^any,  being  intended  to  pro- 
tect the  rights  and  interests  of  nonconsentln:g  minority  stockholders, 
shon!hl  be  stvletljr  conserued,  to  the  end  that  fhey  be  not  deprired  of  its 
beneHdal  porpdecs. 

2.  COEPOEATIom  4bBDi584^AAXJt  Ojr  ASBBie^BlKIHTB  OE  MlROnmr  ftroOXHOLDEtt 

A  minority  stockh<Hder,  not  consenting  to  sale  of  the  company's  real 
and  personal  property,  Is  cfntitled  to  the  appointment  of  appraisers  of  the 
^  value  of  his  Stodt,  pnt«nant  to  Stock  Odrpchration  Lair,  f  17,  tiiong^  2d  of 
the  24  shareif  he  owns  and  hohis  al:^  Hot  t^^fttered  in  his  tMoos  tfa  taie 
hb<4is  Df  the  company,  be  haTlng  bpou^ht  himself  within  tbe  prorisloiis  of 
the  isection  as  to  time  of  demand  of  payment  for.  his  shares  and  obt}ecUon 
to  the  sa]e. 

If)  the  matter  Qi  the  alpplkation  of  Peter  J.  Bowe,  a  sllockholder  in 
tlie  Atlanta  Canning  Company,  Incorpoiiated,  ior  tiie  appointment  of 
apprsHsers  of  the  Vahie  of  thef  stock.    Motiofi  granted; 

Grartt  C.  Fox,  of  Nfew  York  City,  fof  applicant. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo  (Thomas  R.  Wheeler, 
of  Buffalo,  of  oDunsel),  for  Atlanta  Canning  Co. 

CLARKj  J.  The  appKctint  is  the  owner  of  24  shares  of  the  cajjital 
stock  of  th^  Atlanta  Canning  Company,  a  New  York  pt&ck  corporatioii. 
At  the  time  the  special  meeting  of  the  stockholders  of  the  company 
hereinafter  referred  to  was  held,  23  shares  were  not  registered.  On 
the  29th  day  of  March,  1919,  a  special  meeting  of  the  stockholders 
of  the  corporation  was  held  at  its  principal  office  for  the  ptirpose  of 
voting  on  ft  resolutTion  authorizing  the  sale  of  the  real  and^personal 
property  of  the  corporation  to  a  new  corporation,  known  as  the  Steu- 
ben Products  Company.  At  said  meeting  the  applicant  appeared  by 
George  H.  Rowe,  Esq.,  his  attorney,  who  held  a  proxy  from  this  ap- 
plicant)  and  voted  agaimrst  said  proposed  sale,  and  then  and  there  de* 
manded  payment  for  applicant's  shares  of  stock.  I^er,  and  within 
20  days  after  said  specifti  meeting  was  held,  the  applicant  caused  to  be 
served  on  the  president  and  vice  president  of  said  company  written 
objections  to  the  pr^po^sed  sate  which  had  been  voted  at  said  special 
meCftitig)  and  -a  demand  for  the  payment  for  his  24  shares  of  stock  in  j 

the  company.    No  attention  was  paid  to  his  objections  and  demand^  j 

and  he  now  asks  for  an  appraisement  of  his  stock  as  provided  for 
by  section  17  of  the  Stock  Corporation  Law  (Consol.  Laws,  c.  59). 

The  Atlanta  Canning  Company  claims  that  the  applicant  is  not  en- 
titled to  such  appraisement,  for  the  reason  that  the  proxy  presented 
by  counsd  for  the  applicant  at  the  said  meeting  wks  incomplete  in 
fofm,  because  it  did  not  bear  a  revenue  stamp,  and  for  that  reason 
was  rejected.    The  compahy  also  urges  that  the  applicant  is  not  enti- 

^ssFor  Dtber  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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tied  to  an  appraisement  of  23  shares  of  the  stock,  whlbh- bo: claims  to 
own,  because  the  shares  were  not  registfcred  in  the  books  of  the  cor- 
poration in  this 'nalne  oi  appUoant,  andcMMquentljt'hd  is *]totr  entitled 
to  an  appraisement,  /-.,.' 

[1]  Section  1/^  of  the  Stock  Corporation  Law  was  intended,  among 
other  thi^gs;'toiprotect  the 'rights  snd  interests  >of  nonoonsenting  mi- 
nority stockholders,  and  it  should  be' atrietly  construed,  to  ttieettd'that 
they  b^  not  deprived  of  its  beneficial  purposes. 

[2]  If  the  Legislature  had  intended  thstt  only-  stockholders  oi  record 
should  have  the  benefit  of  the  provisions  of  section  17  oi  said  statute, 
it  would  have  said  so,  and  the  court  6houkl'Bot!read  into  liie  statute: 
something  which  it  does  not  contain,  and  which  it  ivad  evidently  not 
Intended  to  tontain.  For  voting  purt>okes^  and  to  determine  rights  as 
to  dividends.,  undoubtedly  only  ^tacl«iQlders.o,£  record  would  be  rec- 
ognizedr  ana  the  large  number  o£  casea  cited  .by .  oouasel  for  the  ob- 
jectinjg  compotiy  Al^oul'd  seem  to  support  that  contention ;  but  I  am 
not  ated  to  any  authority,  and  have  not  "been  aWe  t<y  find  one,  holding 
that  only  stockholders  of  record  would  be  entitled  to  the  advantages 
intended  to  be  secured' td  nohcotisenting  stoclkhoidetis  prdi^ided  for  in 
the  SQCtioxi  of*  the  statute  under  consideration; 

The  papers  show  clearly  and  conclusively  that  the  officers  of  this 
objecting  corporation  Wtere  very  eagef  in  their  einployiftent  of  every 
device,  tp  prevent  this  minority  sl^ockholder  from  asserting  ids  claimed 
rights  at  said  special  ipeeting*  and  this  position  is  a  titti<e  peculiar, 
if  the  proceedings  were  intended  to  be  entirely  regular  and  fair.  The 
fact  that  9oh^:of  the  applica^nt's  8to<k  Jiad  not  been  registered  affords 
no  legitimate  excuse  for  denying  this  application*  He  has  bou^^t  and 
presumably  paid  for  24  shares  or  the  stock  of  this  corporation,  and  has 
his  certificates  th<erefor,  and  for  tbe  purposes  of  this  application*  at 
least,  he  must  be  deemed  the  legal  and  equitable  owtier  of  24  shai^es  of 
the  stock  in  question.  Under  tbecifcumstances.Xhe  court  should  not 
exclude  the  applicant  from  the  protection  to  nonconsenting  minority 
stockholders  which  section  17  of  the  Stock  Corporation  Law  was  de- 
signed to  afford 

At  the  time  of  the  holding  of. the  special  meetmg  when  a  sale  of 
this  property  was  voted,  the  officers  of  tbe  cotfpor^itioa  knew  that  the 
applicant 'Claimed  to  own  24  shares  of  the  stock  Of  the- corporation, 
even  if  he  had  not  yet  go.ne  ttirpugh  the  formalky  of  having  aU  of 
his  shares  registered  in  the  books  of  the  company.  I£  the  sale  of  this 
t)roperty  was  for  a  fair  price,  it  is  strange,  that  the  officers  of  the 
corporation  should  have  been  so  zealous  to  obstruct  the  applicant  in 
^very  effort  he  made  to  Safeguard  his  rights  as  a  stockholder. 

I  think  a  fair  interpretjation.  of  the  section  in  question  is  that  any 
stockholder  who  owns^  stock  in  a  stock  corporation,  whether  regis- 
tered or  hot,  if  Ijie  brings  himself  within  the  proyisjons.of  the  section 
ias  to  time  of  demand  of  payment  for  his  shares  and  objection  to  the 
sale;  is  entitled  .to  an  apjprai$ement  of  his  stock,  not  only  with  refer- 
ence to  3tock. actually  registered  in  his  namei,  but  silso  with  reference  to 
stock  which  be  py^hs  abapJbteJy,  even  though  not  yet  restored. 

Th^s  motion  must  therefore  be  granted.    Ordered  accordingly. 
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(dupteme  Court,  Special  Term,  ^ew  ^ovK  Oouaty.    Jime  IS^  21919.) 

1.  PutADlUa  4h»34B(2)-^tfDOMENT  oiir  5PikAbiN08^iy«NiAM;  • 

PlaintiUff  is  not  entitled  to  ihi^gmetit  ooi-  tftb  pTeaditigB,  where  the  aii- 
...  B^¥ieT,aQiii^  mategej^l  al^«aoD»:p|:,  ibe  ^)miiteil&tM-|   :.  ■'> 

%  mUuci9us,,Pbobiccution  ^s^SCH-Pii^AWifQ  -«tt>ia9C?^*- M4ftio»^APMi3Sjon 
BY  Failure  to  Deny,  .     ;  . . 

In  malicious  prosecution,  the  answer  does  not  admit  the  malice  alleged,. 
by  falMnf  to  set  forth  facts  to  showahsence  of  malice,  tor  the  allegation 
ot  imalto^  is  aii'estential  part  of  -pUtntUTB  pleadiiKg,  ai^  -^IdeAee  thereof 
.     aticiMeuUal  pltft^f  h|ap«oof.,  ,  ,  (     .    •     .  ^    -. 

.  Action  by  ^'AXiam  Pascal  Laiagevip  s^gw^^t  Jsui^^  E.  Ga£Eney.ai9<a 
others.  On  plaintiff's  motion  far  jucjginenttpiar  theigl^fiUig*.:  Mptioii 
denied      .  ,  .  »        .  . 

Jode|rfi  dsmuh  S*cinner,  of  New  Y^ork  Cky/for  the  motioni 
Lewis  &  KcJsey,  of  New  York  Ctty,  opposed.   *  '• 

GIEGERICH,  J.  In  an  action  brought,  for  malicious  prosecution 
the  plaintiff  moves  "for  judgment  6ri  the  pleaditigs  herein  on  the 
ground  that  the  answers  do  not  state  facts  sufficient  to  constitute  a 
defense."  An  examination  of  the  separate  answers  of  the  four  in- 
dividual defendants  shQW3  th^t  'three  of  them  consist  exclusively  of 
admissions  and  denials,'  with  nothing  whatever  that  can  be  construed  as 
an  affirmative  allegaticn/  The  only  thing  in  the  answer  &f  Ctt-fftiey, 
the  fourth  individual  defcepdant,  that  can  b.e^rifgarded  as  of  an  affirnia- 
tive  character,  U  contained  in  the. following  admission^  namely: ; 

"He  aidmltft  tlMt,  teiag  of  the  belief  that  the  plaintiff  In"  this  action  had 
<»ili£tiitted  willfill  flina-deUl^efate  perjury  in  rerifylflg  the  t)etition  in  the  said 
mimmai^  proeeedings,  he  filed  a  eo^iplalnt  against' the  plaintiff  herein  with 
ohe  ofl  the  dty  magliBtrateB  of  the  cfty  of  Ncfw  York." 

Such  affirmative  matter  as  the  portion  i of  the  answer  just  quoted: 
mayberegai'ded  as  containing  is  not  set  forth  in  form  ad  a  defense, 
however,  and  appears  ii\  the  answer  only  in  the  manner  above  shown. 
Section  536  of  the  Code  of  Civil  Procedure  provides  that— 

'*The  defendant. laay  prove  at  the  tjMiU  facta,  not  amouaOng  to  a  t6tB\ 
defenfe,  tending  to  mitigate  or  oth^rwJ^e  redne^  the .  plalnt^t's  damages*  if 
they  are  set  forth  In  the  answer." 

Section  508  of  the  Code  of  Civil  Procedure-  provides  'that;^ 

.Mj  Iwrtial  defense  may  be  det- forth,'  ais  prescribed' in  tlie  last  Section;  but 
it  must  be  expressly  stated  to  be  fL  partial  d^ense  to  the  eatire  cQ^f^j^i^t, 
ov  to  one  or  more  separate  causes  of  actiic|n,  thesei^i  s^  forth,**         .  , 

[1  ]  The  plaintiff  seems  to  recognize  that  he  isifidt  entitled  to  ^  judg- 
ment on  the  pleadings,  and  he  is  clearly  right  in  that  view,  because  the 
an&imors  doiy  material  allegations  o£'the":c6mpls8nL    I*.  >l     ' ' 

[2]  In  one  respect,  hoiwcyer,  the  phdi^ifi  seems  toimiscoiioeive'tbc' 
rule  of  pleading  applicable  to  maliciousf  proseciirian,  Wcfiuse  he  &s^. 
serfs  that  the  various  answers  admit  the  malice  alleged^  as  no' facts  are, 

'iiP^Ql  Qtlk»r  «M|9»#e«i  «asM4plttB  &.K£:YrNIiaCDBE  lit.  all  KMC^Numbcnd  Sl«ette  *  taflaxq^ 
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set  forth  to  show  that  there  was  no  malice.  In  an  action  for  malicious 
prosecution  the  allegation  of  malice  is  an  essential  part  of  the  plain- 
tiff's pleading,  and  evidence  of  malice  is  an  essential  part  of  his  proof. 
Hayes  v.  Hoyt,  138  App.  Div.  573, 123  N.  Y.  Supp.  357,  and  cases  cit- 
ed. It  would  seem  that  the  plaintiff  seeks  to  hare  decided  by  his  pres- 
ent motion  what  proof  the  defendant  Gaffney  would  be  entitled  to 
give  upon  the  trial  under  tfie  allegation  that  he  was  "of  the  belief  Aat 
the  plaintiff  in  this  action  had  committed  willful  and  deliberate  per- 
jury." £ut  inasmuch  as  he  makes  his  motion  for  an  adjudication  that 
an  answer  whicb  does  not  purport  to  contain  a  defense  does  not,  in 
fact,  contain  any  defense,  I  do  not  think  I  ought,  in  the  present  form 
of  the  pleading  to  attempt  to  decide  the  question  which  the  plaintiff 
seeks  to  raise.  It  may  be  well  to  call  attention  to  the  fact  that  in  Hayes 
V.  Hoyt  the  affirmative  matter  under  discussion  was  pleaded  separate- 
ly from  the  denials,  and  was  pleaded  "as  a  partial  defense  and  in  mit- 
igation of  damages."  As  the  plaintiff's  brief  ^lows  that  he  did  not 
intend  to  embrace  in  this  motion  the  answer  of  the  defendant  corpora- 
tion, which  does  purport  to  set  up  a  defense,  I  will  not  discuss  that  an- 
swer. 

The  motion  must  be  denied,  with  $10  costs.    Settle  order  on  notice. 


GLtrCK  et  al.  v.  HOTCHNBR. 
(Supseme  Coprt,  A^peUaAe  Teinw,  Flint  Department    June  17,  liK9.) 

1.  Fraud  ^B»6d(l) — Salb  of  Corporate  Stocic— Evidbivcr — Damaok. 

Proof  that  deftendant,  in  selling  stocdc  of  a  eorporatioii,  made  misrepre- 
sentations  as  to  tiie  amount  be  had  Inveated  in  tbe  cDrponttion  land  as  to 
its  business,  without  any  proof  of  tho  value  of  the  stpck  at  the  time  of  the 
purchase,  either  as  it  was  or  would  have  been  If  the  corporation  had 
been  in  the  condition  ^leged  to  have  been  r^roseoted  hy  detendant,  ^^lU 
support  a  recovery  of  only  nominal  damages. 

2.  New  Tbial  «s»71<^yskDtOT. 

Verdict  on  ^Hinflieting  evidence  ahould  not  be  aet  aalde,  whaie  there  was 
not  the  slightest  suggestion  that  the  jury  was  affected  by  prejudice,  mla- 
take,  or  any  other  factor  justifying  the  setting  aside  of  the  verdict 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Joseph  Gluck  and  another  against  Sol  Hotchner.  From 
an  order  setting  aside  the  verdict  of  the  jury  in  his  favor,  defendant 
appeals.    Ckder  reversed,  and  verdiict  reinstated^ 

Argued  June  term,  1919,  before  GUY,  BIJUR,  ^nd  MULLAN,  JJ. 

Heniy  S.  Mansfield,  of  New  York  City,  for  appellant. 
Max  Franklin,  of  New  York  City  (Jacob  Bernstein,  of  New  York 
City,  of  counsel),  for  resfx>ndents. 

BIJUR,  J.  Plaintiff  sued  for  damages  for  alleged  false  representa- 
tions made  by  defendant  to  plaintiffs  in  connection  wkh  die  sale  of 
3,000  shares  of  stock  of  an  automobile  company,  which  plaintiffs 
purchased  for  $1,350. 

"^^Toi  otker  c— b«  —  aMnt  toi>ic  a  KE Y-NUMBHR  la  ril  Kay-Nnmbwf^d  Digaite  4  ladq^ 
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The  only  statements  of  fact  to  which  plaintiffs  testified  as  having 
been  made  by  defendaiiti  and  whieh  can  be  cdnsidered  seriously  in 
this.  coBtrQversyi  arc  that  defendant  had  $50,000  cash  invested  in  the 
enterprise,  and  that  the  compan)r  then  had  orders  for  8,000  cars. 
This  was  alleged  to  have  been  said  in  M%iy,  1916.  Defendant  testi- 
fied that  he  never  had  more  Ihan  $15,000  invested  in  the  enterprise, 
though  how  this  could  have  affected  tbe  value  of  plaintiffs'  stock  is 
not  comprehensible.  Defendant  admiUed  tbait  the  company  never  had 
orders  for  more  than  1,800  cars,  byt  denied  point  blank  that  he  had 
ever  made  any  of  the  representations  claimed. 

[1]  The  plaintiffs  gave  no  testimony  regarding  the  value  of  the 
stock  at  the  time  that  3iey  purchased  it,  either  as  it  was  or  as  it  would 
have  been,  if  the  company  were  in  tiie  condition  alleged  to  haVe  been 
represented  by  the  deiendant,  but  contented  themselves  with  testi- 
fying to  an  alleged  admission  of  the  defendant,  made  apparently  a  year 
later,  that  the  slodk  was  worthless.  At  best,  therefore,  piaimtitts  cowld 
have  recovered  mereily  nonvnaJ  damages  (Nprthmp  v.  Hill,  57  N.  Y. 
351,  15  Am.  Rep.  501),  even  if  it  be  assumed  that  under  such  cir- 
cucastaftoes  any  cauge  Qf  action  was  proved,  3«c  Urtz  v.  N.  Y.  C.  & 
H.  R  B,CQ.i  202  N.  Y.  170,  95  N.  E.  711 ;  Kountze  v.  Kennedy,  147 
N.  Y.  124,  128,  41  N.  E.  414,  29  U  R-  A.  360,  49  Am.  6t.  Rep.  651. 

[I]  However  that  may  be,  the  case  was  submitted  to  the  jury  as  a 
pure  question  of  fact,  namely,  whether  the  defendant  had  or  had  not 
made  the  representations  alleged,  and  the  jury,  so  far  as  I  can  see, 
quite  properly  determined  the  issue  in  favor  of  defendant.  The  learn- 
ed judge  below  has,  in  connection  with  the  granting  of  the  motion 
for  a  new  trial^  written  an  elaborate  opinion  covering  the  question  of 
^'scienter,*'  ''reckless  stitements,''  and  other  eicifeients  whioh  arc  rele- 
vant to  a  general  discussion  of  the  law  of  actionable  fraud.  Nowhere 
is  it  pointed  out  in  what  respect  the  finding  of  the  jury  is  against  the 
weight  of  evidence,  nor  does  nespcmdent  do  aiay  more  than  indicate 
certain  passages  hi  the  testimony  of  the  defendant  which  appear  to 
him  to  be  improbable.  The  same  course  might  very  readily  be  pur- 
sued with  the  evidence  of  the  plaintiffs.  There  is  not  the  slightest 
suggestion  that  the  jury  was  affected  by  prejudice,  mistake,  or  any 
other  factor  that  wonld  justify  the  setting  aside  of  its  deliberate  ver- 
dict. 

Order  reversed^  with  costs,  and  verdict  reinstated.    All  concur. 
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RICHARDSON  ▼.  LBHMAN* 

.'(Supreme  Court,  Appellate  Term,  Tlrst  Department.    June  20,  1019.) 

COUBTS  «s»190^)-^MT7Kt€|PAL  COUttt— OSPDB  NOT  APPZ14I«i(BLS. 

Appeal  will  not  lie  from  an  order  of  the  Mimicipal  Court  staying 
plaintiff  from  proceeding  with  trial  of  the  action  p&dlng  trial  of  .-in 
action  in  the  Supreme  Court  brought  by  defendant;  the  order  not  belr.g 
one  of  those  eniimerated  in  Mtmictpal  Codrt  Oode,  §  164. 

Appeal  from  Municipal  Court,.  Borough  of  ManKattan*  Ninth  Dis- 
trict. .  .-.  •  ; 

Action  by  G.  De3f:.ter  Richardson  against  George  Lehmai>.  From 
an  order  staying  plaintiff  from  proceecUng  >vith.  trial,  he  appeals.  Ap- 
peal dismissed. 

Argued  June  t^rpa^. 1,919,  befor^  GUY,  BIJUR^  ^nd  MULLAN,  JJ. 

Arthur  L<.  Fullman;  df  New  Y6rk  City,  for  appeUant 

Guernsey  Price,  of  New  York  Gity,  fot  respondoit. 

'{ .    ,  .  ■      ' , 

-  PER  CURIAM.  The  order  appealed  frote  Is  not  one  of  those 
enumerated  m  sectiott  154,  Municipal  Court  Code  (Laws- 1915,  c.  279), 
and  an  appeal  therefrom  will  not  lie.  /.   >  ■  .    J    -    ' 

At)peal  dismissed,  With  $10  costs. 


^  ANt)BRs6N  V.  trmn,  ■ 

09tipreme  Clourt,  Appellate  Division,  Seeond  Pepartment,    Juj)6  18,  1919.) 

1.  Malicious  PBOsEctmoN  ^=»16 — Elements  oifOFPENBfii 

To  recover  for  malicious  prosecution,  plalfitiff  must  show  tlie  proceed- 
ing agdinst  him  comptained  at  was  (1^  instituted  by  defendapt ;    (2)  was 
r  instituted  \vithoiit  pitoper  causes  l)^d'(?)  with  xaalloe;  ^d,  (^  the. proceed- 
ing terminated  in  hils  discharge  or  acquittal,  ^ 

^.  l^MiAX'  ^5=>191i(5) — ^Instruction-— Assumption  as  to  Facts. 

In  action  for  malicious  prosecution,  Question  as  to  whether  defendant 
instituted  or  prosecuted  the  criminal  proceeding  against  plaintiff  Sot 
'  fetealing'defendant's  boat  hM  foi?  the  jutyt  80;fhat  trial  eoiurt's  aasomptiOD 
of  the  fact  In  his  charge  was  Improper. 

3.  MALiOlot^s  PaosBCtzrriON  ^ssSOtt-Pbobable  CAizsih^us'^ixqATioir. 

If  defendant,  sued  for  malicious  prosecution,  had  believed  the  statement 
to  him,  made  by  the  son  of  an  employ^,  that  plaintiff,  also  defendant's  em- 
ploy4,  had  taken  defendant's  boat,  and  had  believed  that  the  boat  was 
taken  animo  furaudl,  he  was  Justified  In  Instituting  a  criminal  prosecu- 
tion against  plaintiff. 

4.  Malicious  Prosecution  ^=>71(2) — Justification — Question  fob  Jubt. 

In  an  action  for  malicious  prosecution,  whether  defendant  believed, 
when  he  instituted  proceedings  against  plaintiff  on  the  charge  of  stealing 
his  boat,  that  plaintiff  had  In  fact  stolen  it,  held  for  the  jury. 

5.  Malicious  Prosecution  ^=:»32 — Want  of  Pbobablb  Cause — iNnEBENOB  of 

Malice. 

Malice  In  Instituting  a  criminal  prosecution. may  be  presumed  from  want 
of  proljable  cause,  but  the  Jury  is  not  bound  to  draw  the  inference. 

^=S9For  other  cases  see  same  topic  &  KEY-NUMfiER  in  aU  Key-Numbered  Digests  A  Indexes 
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In  m  actlQQ  for  maUclous  proBecutloq,  evidence  li^d,lQsuffiqi^t,tt9 
snpp^rt  finding,  mat. d^tendftrity^aspLctuatea  1)7  nw^^^^     .;    =        '  •  . 

,  iUcbj  J.,  .i?s.«^ot W  , .     '-'      ,     >    ,   .,    •  '     ,   . 

;    Appealfrom  T«ttl  Ttriii,  King's  Copnty.         '      '    '  ^ 

Action  by 'Ftahk  Anderson  against  David' D/et^.'-Judgmerit  ' for 

plaintiff;  and  defendant  a^p^als.    Reversed,  and  new  trial  granted. 
Ai*^ed  befbfc  •  JENltS,  P.  J.,  and  MILLS.  RICH,  BLACKMAR, 

and^j;AY€6!x!;;yj,  •  •        ;■,"'■•.•.'. 

Joim;  J.  Phe^}^,  <)i  N^  York  Gity-G.  M.  CoJwat,  of. New  York 
City,  on  the  brief V  for  appeHaaiL     . 
Thomas  Cradpck  Hu^s,  o£  Brooklyo, .  for  rQ^ppiMleot 

JAYCOXj  Jv..  The  ixiiDolaiht  set .fcHtb  a  jcausei  of:  afctton  foe  fake 
impvtSQiuiicmt  aiKliafibther  Jfor  ti^alkiotis  proseeutiosL'  At  the  cUe^cif 
the  plainlajS'a  <a^  jd»e  .false  iqiptisonment  -BiCiaon  wasivdismissed,  arid 
thfe  trial  proceed^  lipon  the  action;  ior  miaUcious  pnoseetiliop;; 

The^i^fenSalnt  is^a  bmcber  eagagdd  m  selling  infeats  to;  stteamshipa. 
The  plailitifiE,'a>yauj|g  maniabont  22  ye&rs  bf  age^  was  employed  by 
the  (tefendiani:  lb  make  deliveries^  with  a-motorboatj'  This  motorboat 
was?  in*  the.  cfaaf^^  and  donttol  of  the  plaintsff.  On  Sunday,  the  3d 
day  of  September,  1916,  this  motorboat  was  taken  from  the  wharf 
where:  the' plairitifi  had  tied  .it  up^.  At  about  9:30  o'clock  oo  this  Sun- 
day evening  the:  plaiiQtiff  discovered  that  the  boat  was  missing,  and 
reported  di6&  fact  by  tdephone  to  hia  employer.  The  plaintiff  daims 
that  the  reason  ht  wesit  to  Idok  at  the  boat  at  that  time  df  night,  was 
bec^Qsea  Man  hadrtold  hinl  that  one  WiUiam  CoOk  i¥««  goiiag  to. take 
the  boat.  The  fA^intiff  told  his  employer  that  he  did  not.  know  who 
took  the  boat.  On  Monday  morning  the  plaintiff  /Called  the  def  eod^nt 
osk  the  td^i^ne  and  told  htm  the  .boat  had  not  been  returned.  sThe 
defendant^  reported  tihe  matter  to  the  police  departmeiit  and  a  detect 
tive  was- detai^d 'ttpott*  the  case.  Th^s  detective  asked  the  plaintiff  if 
he  knew  wha  had  stolen  the  boat,  and  the  plaintiff  said;  ''No." 

TheplaGntiff  xx)iitinued  in:  the  defeodaAt's  employ »  and  on  Tuesday, 
while  engaged  iniideliyering  goods,  he  was  sent  ior  by  the  defendauit 
and  returned  to  the  defendant's  store*  The  defendant  then  informed 
him  that  two  boats  fa^d  been  found/  and  that  they: would  go  up  to  the 
station:  house  and  ascertain  which  was  the  defendant's,' boat  In  the 
meantime  the' deteotiVe  had' contimied  his  invest^ettons,.and  had  in>- 
terrogatedone  Witttam  Codk,  who  aaid.that  he»  with  the  plaintiff  and 
another  Iwy. named  Mickey^  had  taken. the  boat  Thd  deftective  then 
made  an  affiditvit  Under,  stotioo  7i5a.o£  tfa^  Inferior  Criminal  Courts 
Act  (Lfciws  4^13,  c*  372>v  staiSfig^:.that'  he  sus^cted  these,  three  boys 
of  havkig  stolen  the  defendahtfs  boat^  and  asked  tl^t  tbe^efendants  bt 
held  until  the  owner  and  other  witnesses  could,  be  produeed.  The 
detective  fthfen  asked  the  defdndant  to  brmg  the  plaintiff  to  police  head: 
quarters.  The  defendant,  in.acccTrdance  with  this  request,  brought 
the 'plaintiff  td  polfccMhe^dquarters;    Cook  tiaen  repeated;  ini  thfe  pres- 

r  other  cajBOA  U^  &'ame  topic  &  KEY-NXJMB^Rln  an  iCey-NuklMteei  Dlketts  ft  indexes 


Digitized  by 


Google 


f 60  176  innnr<  stobk  wofPnxumixT  (SQp.  Ct. 

ence  of  the  phikitiff  aiid  the  def ^tidatit,  his  sIMMiatt  fli^  ih6  (>Iain- 
tlflF  participated  in  taking  the  boat.  The  pWmiff  rolled,  that  he  did 
not  know  anything  about  the  boat.  The  detective  then  arrested  Cook 
and  the  plaintiff,  and  told  the  defendant  to  go.  to  the  Magistrate's 
Court,  and  that  he  was  going  to  ^take  tke  n^  tbeife.  They  all  went 
to  the  Magistrate's  Court,  and  there  the  defendant  was  asked  some 
questions  as  to  the  ownership  and  value  of  the  boat.  A  paper  was 
presented  to  the  defendant,  and  he  siraed  and  swore  to  it  Later  the 
defendant  appeared  and  was  examined  as  a  witness,  and  Ihen'  the  mat- 
ter was  adjourned  for  the  purpose  of  permitting  the  detective  to  ob- 
tain further  testimony. '  Upon'  the  adjourned  date  ^e  defendant  did 
not  appear,  and  at  that  time  the  plaintiff  i9^  discharged. 

The  case  is  barren  of  testimony  showing  that  the  defendant  re- 
quested, or  even  suggested,  that  the  plaintiff  be  arrested  or  prosecuted 
criminally,  before  he  was  attested.  At  police  headquarter^  tfie  de- 
fendant heard  Cook  assert  that  the  plamtiff  did  partidpste  in  taking 
the  boat.  Cook  was  the  son  of  an  emplojFe  of  tbs  defendant^  and  no 
reason  appears  why  the  defendant  was  not  justified  in  believit^  his 
story.  At  police  headquarters  the  detective  told  the  defendant  to  go 
to  court.  At  the  court  die  defendant  did  -not  ask  that  the  plamtiff  be 
prosecuted;  he  merely  signed  a  paper  presented  to  him  by  the  offi- 
cers of  the  law  who  were  charged  with  the  duty  of  eansbig  the  arrest 
of  criminals. 

[1]  In  order  to  be  entitled  to  recover  a  verdict  against  the  defend^ 
ant  in  this  action,  it  was  necessary  for  the  pbantiff  to  allege  and 
prove  that  the  proceeding  complained  of  (a)  was  instituted  by  the  de- 
fendant; (b)  that  it  Wks  institutled  without  probable  eanse,  and  (c). 
with  malice;  and  (d)  that  the  prooseding  had  tenninated  in  the  plain- 
tiff's discharge  or  acquittal.  The  last  element  of  fflainttff's  cause  of 
action  was  undisputed. 

[2]  I  think  there  is  grave  doubt  in  regard  to  the  proceeding  having 
been  instituted  by  the  defendant  or  prosecuted  by  him.  As  soon  as 
the  loss  of  bis  motorboat  was  reported  to  him^  he  very  properly  placed 
the  matter  in  the  hands  of  the  pdke,  and  the  evidence  does  not  show 
that  from  that  time  the  defendant  did  anything,  except  as  he  was  di- 
rected by  the  police.  At  the  direction  of  the  police  the  defendant 
signed  a  complaint.  He  took  no  part  in  the  preparation  of  this  paper^ 
except  to  answer  such  questions  as  were  put  to  him.  He  testifies  that 
he  thought  it  was  a  matter  for  the  police  to  determine  whether  Ae  boy 
should  be  prosecuted  or  not.  Prior  to  this  the  dd:ective  had  made  an 
affidavit  for  the  purpose  of  having  the  plaintiff  and  the  others  held, 
and  had  told  the  defendant  that  he  was  going  to  hold  them.  Under 
these  circumstances,  the  question  as  to  whether  the  defendant  insti- 
tuted or  prosecuted  the  criminal  proceeding  was  a  questioh  that  should 
have  been  passed  upon  by  the  jury.  Miller  t.  Mittigan,  48  Barb.  30; 
Daiin  ▼.  Wormser,  38  App.  Div.  460,  56  N.  Y,  Supp.  474.  This  was 
not  done.  It  was  assumed  by  the  learned  justice  in  his  dilcrge  to  the 
jury  that  the  proceeding  was  instituted  by  this  defendant 

[3,  4]  In  the  absence  of  one  statement  made,  by  the  defendant  upon 
the  stand,  it  would  have  been  the  duty  of  the  court  to  hold  that  the 
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defendant  had  probable  cause  for  the  plaintiffs  arrest^  a»d  to  have 
dismissed  the  complkint.  '  Hii  bo^  hiid  heth  t^en;  tind  the  son  of  an 
employe  of  his  stated  that  he,  with  .th^  pl^ixtiff  and  another  bpy^  took 
the  i>oat.  If  the  defendant  believed' this  statement  made  by  Cook,  and 
believed  that  the  boat  v<ras  taken  anl/ftb  f trr ahdi;  he  was  justified  in 
institutinig  a  criminal  prosecution.  When  the  defendant  was  on  the 
st^pd,  he  was  a^ked  what  he  thought  the  plaintiff  would  do  with  the 
boat  when  he  stok  it,  and  he  replied,  ''When  I  heard  of  it,  I  just  know 
it  was  some  joy  ride.*^  This  w'as  sufficient  to  make  it  a  question  of 
fact  for  the  jury  as  to. whether  or  not  the  defendant  believed,  at  the 
time  he  instituted  the  proceeding  (assiiming  that  'it  was  instituted  by 
him),  that  the  plaintiff  stole  the  boat.  I  think  the  jury  should  have 
been  clearly  histrtrcted  that,  if  the  defendant  believed  that  the  plaintiff 
sto)e  bi$  boat,  then  tipon  th^  facts  hefre  presented  he  had  reasonable- 
ground  for  instittiting  the  criminal  prosecution. 

[S^  I]  Undttr  the  <:iirc!i»n$ta{ices  disclo^d  in  this  case,  the  finding  of 
the  jury  that  the  defendant  was  actuated  by  malke  is  clearly  contrary' 
td  the  evidence.  The  rtUe  id  that  malice  may  be  presumed  ftx)m  want 
of  probable  cause  (Heyne  v.  Blair,  62  N.  Y.  19;  Bradner  v.  FauUoier/ 
93  N.  Y.  SIS) ;  hut  the  jury  is  not  bound  to  draw  that  inference  (Lang- 
ley  V,  East  River  Gas  Co.,  41  Ar).  Div.  470,  5&  N.  Y.  Supp.  992; 
Biscnirn  v;  McBride,  34  Misc.  Rcfx  236,;  S3  N.  Y.  Sapp.  620;  Burhana 
V.  Sanf  ord,  19  Wend.  417).  In  die  ptesent  case  there  is  not  a  scip-*  • 
tiUa  of  evidence  outside  of  die  want  of  probable  cause  (if  there  be- 
want  of  probable  cause)  that  die  defendant. was  actuated  bv  improper' 
naodwes.  In  fact,  the  case  impresses  one  with  the  belief  that  the  de- 
fendant relied  upon  the  poBce  department  and  the  detective  ^  to 
whether, or  not  the  complaint  should  be  made.  The  accusation  was. 
made  by  die  detective.  The-  detective  pracdcally  informed'  the  defend* 
ant  that  the  offensb  was  larceny.  The  complaint  was  drawn  in  the 
Magistrate's  Court  by  a  clerk,  and  the  defendant  swore  to  it  there. 
All  of  the  circumstances  indicate  that  th($  defendant  was  doing  what 
he  thought  he  was  required  to  do,  in  view  of  the  fact  that  he  was 
doing  it  in  the  presence  of  a  police  office  and  of  a  magistrate,  and  was 
acting  pracdcally.  under  their  direction.  Actions  for  malicioas  pros- 
ecution require  fnore  than,  usual  care  id  the  trial  thereof,  that  an  in* 
justice  may  not  be  done  the  defendant  Kutner  v.  Fargo,  20  Misc. 
Rep.  207,  45  N.  Y.  Suppv  753.  The  ends  oi  justice  will  be  promoted 
by  a  retrial  of  this  action. 

The  judgment  shonld  be  reversed,  smd  a  new  trial  granted ;  costs  to. 
abide  the  event. 

JENKS,  P.  J.,  and  BLACKMAR,  J.,  concur. 
MILLS,  J.,  concurs,  upon  the  ground  that  the  finding  of  want  of 
probable  cause  was  against  die  weight  of  the  evidence. 
RICH,  J.,  votes  to  affirm. 
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•     BBOEBIOH  ^.  ZXMMICBMANN  ft  aU 

(Supreme  dourt,  AppfeUate  Term,  iFltst  Di^partment.    Jtine  17,  1^19.) 

W,AE  «=;»10(1)^Tradin6  (wrrK  I3NS¥T-r6ERUJkF  Wah  BOffDS, 

Wliere  plaintiff  purchased  froui  defendants  war  bonds  of  the  German 
government,  receiving  a  receipt,  and  the  bonds  were  not  delivered  prior  to 
the  declaration  of  war  against  Gtennany  b^*  the  Utildsd  States,  held,  that 
tiie  contract  then  became  tUegal,  and  platntilt  !ndght.r^iidiate  it  luid  re- 
covcar  from  defendants  the  ao^ouot.hc  Wd  pfiid  thfes). 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by^  Samuel  Erdreich  against  Leopold  Zimmermami  and  oth- 
^s..  From  a  judgment  for  defendants,  entered  on  a  dir^ted  verdict, 
plaintiff  appeals.    Reversed,  and  judgment  directed  for  plaintiff. 

Argued  June  term,  1919,  before  GUY,  BlJUfe.  and  MULLAN.  JJ. 

Abraham  I.  Spiro,  of  New  York  City  (Abrabam  Mann,  of  New 
York  City,'  on  the  brief),  for  appellant. 

Louis  Werner,  of  New  York  City  (Q$nipnd  K*  Fraesikel,  o£  New 
York  City,  of  counsel),  for  respondents. , 

*  MULLAN,  J.  There  is  no  substantial  ^isagfeement  as  to  the  facts. 
The  plaintiff,  on  December  14,  1916,  potchased  from  defendants,  pay- 
ing $1,775  therefor,  5  per  cent,  bonds  of  thelkmian  gbveminent,  fifth 
war  loan,  in  the  amount  of  10;000  markfe  The  (receipt  pzovided  that 
"the  aforesaid  securities  are  to  be  ddiVeiied  by  us  {defeadants]  at 
OUT  ofHce  against  return  of  this  interim  odrti&cate^  upcm  arrival  from 
Europe/'  The  bonds 'have  never  been  dcUivered.  The  plaintifiE  knew 
there  would  be  some  delay.,  in  February,  1917vhe  called  upoa  de- 
fendants and  asked  when  he  might  expect  to:  receive  the  bonds,  and 
they  gave  him  no  de&icte  assurances,  but-ooiuBseled  hidi  ta  '^ave  pa* 
tience."  Some  time  in  April,  1917,  the  dalsci  net  Wing.fixed,  but  after 
we  had  declared  war  against  Gerznaity,  .thepiaintifE  called  upon  the 
defendants  and  demanded  tite  redam  of  his  nmney,  and  was  met  by  a 
frank  refusal  and  advice  to  wait,  as  "there  is  war  goisg  on/' 

The  learned  trial  justice  directed  a^  verdict  &fi  defendants,  after 
expressii^  the  view  ''that  die  def endaiitft  are  not  bowtd  to.  deliver  the 
bonds  to  the  plaintifi  until  they ratfrive  froni/ Ennbpei^'  We  think  the 
plaintiff's  request  for*  a  dhrecmm  should  have  beiui  granted.  If  this 
country  had  not  become  engaged  in  war  with  Germany,  questkms  re- 
lating to  embargoes:ahd  falockadea  and  othec  matfceraithat  were  brought 
into  the  case  by  the  defendants  might  be  of  importance  in  var3ring  de- 
grees ;  but  in  our  opinion  the  contract  became  illegal,  and  thus  unen- 
forceable, from  the  moment  Gefmany  becaWie'fenferaaaoljr  faiation.  De- 
fendants' counsel  urges  that  the  mere'lciirGalaitionini  this  country  of 
enemy  money  or  securities  would  be  ilte^t,  >citmg  Kannengiesser  v. 
Israelowitz,  N.  Y.  Law  J.,  June  26,  1918  (judgmcnt^iwvers^  176  N. 
Y.  Supp.  535),  and  19  Col.  Law  Rev.  112,  126,  and  we  agree  with  him. 
We  differ  with  him,  however,  in  respect  of  the  eflFect  of  such  ille- 
gality.   The  illegality  clearly  does  not  enable  the  defendants  to  wait 

^=9For  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  Digeets  ft  Indexes 
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UDtil  the  pcac«  tenii^iafe  sigiifd  aod  tb«9.  teQdor  the  bpnd^./  <>n  it 
-evea'  be  prosunted. that- the. enemy's, war ilpsm  bonds  shall,  aftec  the 
pGade.'is  made,  be  allowed,  itpon  sarte  gt  ;m  4;uFreoay  in  this  country? 
'Pnrtboandrej  ten  all  tliat  ocKild  have  been  Joiownrin  Apu^il,  1917,. t^is 
inight:  hive  beeto  ;i  itor'oi  30  year$?  9r  of  evenjonfi^  ^A^ration,,.  It 
se^ina  |flain  tot  Usi  that;  while  the  transaction  w^  iperlecdy  ieigal  when 
made»  it  htczm^Attralii^  wh4n  we.Mi^iit  to  'v^af^a^  that  an  action  in 
plaintiff  for  money  had  and  received- at  tfaait  time  grew. out;  oi  the 
situation. 

Judgment  reversed,  with  oosts,  and  judgrment  directed  for  plaintiff 
for  $1,775,  with  interest  from  April  30^  1917,  and.^io^t^  in  the  court 
below.    All  concur. 


.  u    .  BIuOCK  V.  BWWJ  et  aL  :,     , 

(Supremei  Court,  Appellate  Terjri^  Iflrst  Pepartment:. '  .tUue  17,  Jdf9.) 
,1.  EviBttNCE  e=A^7i(l9y--'BtiJf'-9KEYtffO  fyt^Ciij^^  To  Tebms 

qy  CONTRA.CJT.        '  ,   ' 

In  btiyef's  sralt  to'i'ecover  for  sellei^s  falbire  to  sefid  goods  agreed  to  be 
sold,  a  copy  of  a  letter  plaintiff  said  he  sent  defendants  some  time  after 
nm'klng  tlie  <^bnltract,'  in  wbieli'  letter  detoils  of  Hie  pnrehaatr  wer&  set  out 
according  to  plaintiff's  version,  was  a  self-Bitflrvaiaff  *d»dasKtioii,  and 
should  not  hav^  been  admitted. 
2.  Witnesses  ^»154— CoKPETENcr-;-TEeroroNT  or  ?Ai*ies-^OMMtrjfroATioN 

WITH  DSCBASKD  AGENT. 

In  suit  by  buyer  tO'iecoTiarjfor  Bailer's  failure  t<^  send  goods  agro«a.to 
be  sold,  testUnoDj  by  «ne  Of  defendants  as  tq  conyersatioa  with  plain- 
tiff's, agents  thrpugh  whom  the  alleged  traasaodon  was  poade,  is  admissible, 
tliough  such  agent  is  dead ;  *  Code  Civ.  Proc.  f  829;  not  applying. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Morris  Block  against  Simon  Br  inn  and  another.  From  a 
judgment  for  plaintiff,  entered  upon  the  verdict  of  a  juj^y,  defiendaqts 
appeal.    Reversed,  and  new  trial  ordered. 

Argticd  Juiie;term,  1919,  before  GUY,  BIJUR,.and  MU.LLAN,  JJ. 

Julius  D.  Tobias,  of  New  York  City,  for  appellants.  '      [' ,  '    \ 

Morris  J.  Junker,  of  New  York  City,  for  respondent 

MULLAN,  J^  [1]  The  plaintiff  has  recovered  upon  a  claim  that 
the  defendants  agreed  to  sell  him.  1,300  yards  pf  broadcloth  and  13 
pieces  of  poplin.  The  defense  waa  .that  the  plaintiff  bQ4gbt  only  9 
pieced  of  poplin;  ami  noixioadcloth^  .  The.  trial  cour^  admitted,  over 
the  defendahts'  cbjectiofti  a  copy  oi  a  letter. which  th^  p}auitiff  said  be 
sent  the  deiendanks  a  itm  days  after  (Ik^  piaking  of  the  aU^[^;  s^gree- 
ment,  in  which  letter.. plaioitiff  set  oUt  the  details  oi  his  pi^-chasQ,  :ac- 
CKM-ding  to  bis. version,  said  he  t^as  waiting. for  t];ie,goo<Ui  apd  re- 
qucited:  that  they. be; sent  without  delay.  The  ^U-ser,ving'  character 
of  this  letter/ directed ;asi it. was  lathe  atngk  issue  in  th^  ga^e,. should 
have  catwedite  excluaoa.  ") 

Ma  Mttf  tflplo  ^.KBY-JliUMBBR  iu  aU  K^ir-Kumbere^  Pigesto  &  Indexes 
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[2]  The  learned  trial  ju^tkle  d«o  erred  ift  leitisitig  lo  permit  one 
of  the  defendants  to  testify  tb  a  conTetsatkm  with  one  Odd,  the 
agent  of  plaintiff  tfirough  Wh(>m  the  busiviesd  of  plaintiff  with  defend- 
ants,  whatever  that  business  was,  was  in  part  transacted,  upon  the 
ground  that  Gold  was  dead,  and  that  his  death  kari-  staled  the  lips 
of  the  defendant.    Ctearlj,  section  820,  C.  C.  P.,  had  no  appUcaUli^. 

Judgment  reversed,  and  new  trial  Ofderedi  with  costs  to  appellant 
to  abide  the  event    All  concur. 


;   '     1.    i'lae 

(107  m^e.  Hep.  006) 

GOHBN  v.  WOLGBJU 

(Supreme  Court,  Appellate  f^rm,  First  Department    June  17,  1919.) 

Fbax7]>s,  Statute  or  ^=:»101 — Sale  of  Goods — "Signed" — ^BIxicorandttm. 

Where,  at  the  time  t/t  a  purchase  6t  goodH,  defendant  or  his  authorized 
agent  delivered  to  plaintiff  a  bill,  which  under  defendant's  printed  name, 
and  as  filled  out  on  the  typewriter,  fully  desciltwd  and  tfti^ted  the  price 
of  the  goods  as  sold  to  plalatlCs  assignor,  there  was  a  memorandum  of 
sale  ''signed  by  the  party  to  be  charged  [defendant]  or  his  agent  In  that 
behalf/'  as  required  by  the  Statute  of  Frauds  (Personal  1?roperf7  Law,  t 
85). 

[Bd.  Note— B^Dr  tyther  deltailtloQa^  see  Wovds  and  Phrases,  First  and 
SaeoDd  Sertes,  Sign.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Jacob  G.  Cohen  against  Morris  Wolgel.  From  an  order 
setting  aside  a  verdict  for  plaintiff,  and  granting  a  new  trial,  plain- 
tiff appeals.    Order  reversed,  and  vertiict  reinstated. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

I.  Gainsburg,  of  New  York  Qty  (Joseph  P.  Segal,  of  New  York 
City,  of  counsel),  for  appellant. 

Benjamin  Frindel,  of  Ne#  York  Qty  (Robert  L.  Turk,  of  New 
York  City,  of  counsel),  few:  respondent 

BIJUR,  J.  The  issues  of  fact  having  been  found  in  plaintiff's 
favor,  the  only  question  presented  by  this  appeal  is  whether  the  con* 
tract  of  sale  on  which  plaintiff  sued  was  invalidated  by  noncompliance 
with  the  statute  of  frauds.  It  need  not  be  decided  whether  there 
was  such  an  "acceptance"  of  the  goods  as  to  remove  the  case  from  the 
statute,  because  in  my  opinion  the  memorandum  was  "signed  by  the 
party  to  be  charged  or  his  ageni  in  that  behalf,"  as  required  by  Per- 
sonal Property  Law  (Consol.  Laws,  c.  41)  §  85. 

It  is  conceded  that  at  the  time  of  the  purdiase  either  the  defendant 
or  his  fully  audiorieed  agent  delivered  to  plaintiff  a  bill*  which  con- 
tained the  full  description  and  price  of  the  goods  sold  under  the  print- 
ed name  of  defendant,  and  which  was  filled  out  at  their  direction  on 
the  typewriter,  describing  the  goods  as  ''sold  to  L.  G.  Gangd  [plain- 
tiff's assignor].  New  York  City/*  The  statute  as  it  now  reads  re- 
quires only  a  signature,  and  not  a  subscription  to  the  memorandum.  It 
has  been  held  for  years  in  England  under  a  similar  fitatute  that  the 
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flame  of  the  party  to  ht  cbafgied;  pvitited  iipcAi  a  bHl  or  rinular  in- 
strument,  which  inscription  h  irt  the  time  of  the  sale  ''appropriated" 
or  "assigned''  by  the  party  to  this  partictilar  transaction,  is  a  sufficient 
<ignatnre.  Sa«ndet»on  v.  Jackson,  3  Esp.  180  (1799,  Lord  Eldon), 
frequently  cated  with  approval,  fls,  for  eocnnple,  in  Schneider  et  al. 
V.  Norris,  2  Maale  &  S.  286  (1814,  Lord  Ellenboroogh) ;  Evans  v. 
Hoare,  [1892]  1  Q.  B.  593,  S96j  Huckleeby  v.  Book,  82  L.  T.  117 
(1900).  See,  also,  James  v.  Patten,  6  N.  Y.  15,  55  Am.  Dec.  376; 
Goldowit2  V.  Kupfer  &  Co.,  80  Misc.  Rep.  487,  141  N.  Y.  Supp.  531 
(App.  Term,  First  Dept). 

Order  reversed^  and  verdkt  reinstated,  with  costs  to  appellant  AU 
eoncnr. 

a07  IfiBC.  Bep.  877) 

TtoOFiM  ex  rtl.  METBOPOtilTAN  TRUST  OO.  OF  OfTST  OJT  NlCW  TORS  ▼. 
TRAVIS^  State  dmptroU^. 

'  (Supreme  Court,  Special  Term,  Albany  Ooa^ty.    Jnnd  U.  1919.) 

1.  CouBTS  ^=»107 — Opinions — Effect  on  Obdeb  of  Coubt. 

The  order  of  a  Surrogate's  Court  in  modifying  a  prevlons  transfer  tax 
order  Is  controlling,  and  !s  not  to  b^  modified  ot  limited  \i  what  be  may 
hate  said  in  his  oj^niou. 

2.  COTJBTa  4==>90(1) — ^PMKSeDBNTS— EriTKCT  of  AfFIBICANCB  WltHOOT  OPINIOT^. 

An  atflrmance  by  an  appellate  court,  without  opinion,  of  an  order  by  a 
Surrogate's  Court,  amouiits  to  a  decision  of  the  matter  actually  decided 
below,  not  of  the  reasons  set  forth  Ui  the  opinion  of  the  trial  court. 

3.  Taxation  ^=>904 — Tbansfeb  Taxes — Refund  of  Tax — Statotbs  Qovbb- 

INO. 

Tax  Law,  art  10,  9  230,  amended  by  Laws  1897,  c.  284,  proYiding 
that  no  deduction  shall  be  made  for  any  contbigent  incumbrance  by  which 
ad  interest  might  be  abridged,  but  permitting  refund  ta  case  of  abridg- 
ment,  and  not  Tax  Law,  art.  10,  {  225,  apiHlcable.  only  where  there  are 
errors  iu  the  original  tax  order,  applies  where  there  was  an  abridgment' 
of  an  interest  by  exercise  of  power  oiappobitinant  ender  a  wiiL 

4.  TiiXAvioif  »m90<>'  ■Rbfpwd  or  Tax  Fjiiitf-**IvrfiEBB0t« 

Where  the  state  has  received  a  tait  whKfli  under  the  lir#  it  Is  net  en- 
titled to  retaiUj  upon  reAind  thereof  there  is  no  hardship  tn  adding  thereto 
Interest  at  the  rate  of  S  pe#  cent,  per  anniHn. 

Proceeding  by  the  People  of  the  State  Of  New  York,  on  the  rela- 
tion of  the  Metropolitan  Trust  Compativ  of  the  City  of.  New  York,  as 
substituted  trustee  under  the  will  of  William  H.  Tillinghast,  deceased, 
for  mandamus  against  Eugene  M.  Travis,  as  Comptroller  of  the  State 
of  New  York.    Writ  of  tmutidamtts  granted. 

Dixon  &  Holmes,  of  New  York  City  Qabish  Holmes,  of  New  York 
City,, of  counsel),  for  relator. 

Charles  D.  Newton,  Atty.  Gen.  (Arthur  E.  Rose,  Third  Deputy  Atty. 
Gen.,  of  counsel),  for  respondent. 

RUDDy  J.  THq  relator,  Metr<^Utan  Trust  Company  of  the  City 
of  New  Yotlc,  petitions  for  an  order  directing  the  issuaoee  ol  a  per* 
emptory  writ  of  mandamus  against  t}ie  comptroller  of  the  state,  cTi* 

^CtoF'er  •Ui«r  eM«a  see  liknic  to^d  ft  KflT-NUMBBR  \^  alt  K«y-lfttmfMtiid  Dl^MU  ft  Indexes 


Digitized  by 


Google 


T69  176  NiiifiCiqM^afiraMVBNT  (Sop^Ct, 

rectmg  .htm  io  mftiiid'to;<(ihe  pfiti(kiofter^«be»  8i«m  of  $&&$8i96,  ^itb  ipr 
Wr^st  at  the  rate* of  2  per  c«ot-  pei^  aaBUium.irom  May  11,  1904, 

The  relator,  is^  a  sutotituted  trustee ; under  tl:kewilLof  WiUiam  H- 
Tilluighast,  latei  of  the  city,  of  New  .York,  Xhe«  sum  wfcioh  the  rdlator 
sieeks  fiDcmi  the-comptifoller  .of  jibe  stat^  is  ther>extie9s  {WMd  on  aocouat 
of  transfer  taqws  as  determined  byfari  order  of  the  Surrogate's  Court 
of  the  Cdunty  of  New  Yofk;  dated  March  14;  1917  (94  Misq.  Rep. 
76,.  157  N.  Y-  Supp;37a),  modifying  the vprior  ta^wng  order  exitered 
February ,  1,  1904. :  The  vc>rd^  of^tHe  Surro^te's  Court,  which  mod- 
ified the  original  order  fixing  and  determinjag  the  transfer  taxes, 
was  unAiioMwisly  afficmed  by  the  Apptlbit  Division. osr:  M»y  it  1918 
f  184  App.  Div.  886,  170  N.  Y.  Supp.  1116),  under  an  appeal  taken  by 
tne  state  comptroller.  No  further  appeal  has  been  prosecuted.  Thus 
the  order  of  the  Surrogate's  Court  of  March  14,  1917,  standi. 

WilHam  H.-fTiliiirghast)  the  testator^  tiied.  December  9,  1902.  At 
the  time  of  his  death  the  Tax  Larw  contained  certain  provisions  re- 
lating to  .the,re|ynd  of  inheritaiice  tapc^s,.  Under  >spctioa.  225  of 
article  10  of  the  Tax  Law  (Consol.  Laws,  c.  60)  it  is  provided  as 
follows:  '      •        I  ,' 

''If  ^ter.t^he  payment  of  any  t^x.iu  pursuance  of  an  order  fixing  a\;ich  tax, 

♦  •  ♦  such  order  be  inodified  or  i-eversed  by  the  surrogate  having  Jurisdic- 
tion within  two  years  from  ai^d  after. the  date  of  entry  of  the  order  fixing 
the  tax,  or  be  faodlfled  or  Reversed  *  *  ♦  ^  on  an  appeal  taken  therefrom" 
within   the.  time   allowed   by   la^,    *    *    •    the    stAte   comptroller   «haU 

♦  *  *.  refund  *  •  *  the  an^ount  of  .any  moneys  paid  ♦  *  ♦  on  ac- 
count of  isuch  tax  in  excess  of  the  amount  *  ♦  •  fixed  by  the  order  modi- 
fled  or  reversed;**  i     •     ■       .   • 

•  Under  siectioh  23,0  of  article  ^10  of  the  Tax  Law,  as  amended  by 
chapter  284  of  the  Laws  of  1897,  th^erc  .is  the-  f  plIowLd^g  provision : 

**In  €*tim«itlng  the  value  of  any  estate  (yr  interest  In  property,  to  the  bene- 
ficial enjoyment  or  possession  whereof  there  nre  t^ersons  or  corporation^  t>res- 
ently  entitled  thereto,  tio  allowance  shan  tfe  mad^  in  respect  of  any  contingent 
incumbrance  thereon,  nor  iA  respect,  of  any  poojtoggpey  upop  tfag  hapjymtRg  of 
whieb  thfii  estate  or  property  or  fKimo  pairt  thereof  or  interest  therein  night  be 
abridged,  defeated  or  .c^Ji^ii^shied^.  JPivxrlded,  however^  that 'In  the  event  of 
such  Incumbrance  taking  effect  aa  an  actual  burden  upon  the  tatereetaf  the 
beneficiary,  or  in  the  event  of  the  abridgment,  defeat  or  diminution  of  said 
e^ta  or  properly  of  ic^tepest  thert^  as  aforesaid,  a  return  ahaU  be  made  to 
the  person  properly  entitl^  thereto  of  a  proportionate  amount  of  sueh  tax  in 
res|)ect  of  the  *  '  ^  ••  iriciimhrance  when  taking  effect,  or  so  much  as  will 
reduce  the  same  to  the  amount  which  Would  have  been  assessed  in  respect  of 
th^  actual  duratloA  of  extent  of  the  Interest  or  estate  enjoyed.  Such 
return  of  tax  shall  be  made.tn  the  manner  proYlded  hy  section  225  of  this 
article."     ... 

Under  the  will  of  William  H.  Tillinghasf,  hts  wMow,  Louise  Tilling- 
hasti  was -given  a!  life  estate,  "together  with  a  contingent  power  as  to 
the  disposition  of  $100,000,  which  last-mentioned  sum  was  taxable 
against  the  residuary  legatees.  In  the  will  it  was  provided  that  if  the 
powwerv^ai  not? exercUett 'by  the  wido^v,  or  if  for  any  reason  it  failed, 
then  the  testator  direttKd.  that  the  sumf  mentioned  should  become  a 
part.off  Ae  residuary  efitate.'  The^tak  imposed  agalnifet  thfe  residusrry 
estate,  whiclj.  wa^.  pai^  .by  th^  residuary  Jegi^t^es,  inclAided.  the  re- 
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ms^nd^r  interest  of  $1Q0,£XX>.  4s  that  sum  wotild'pass  1l3  theto  if  ihe 
power  undcff  the  will  w«g  loot  properly  exitrcised. 

No  aUowimc^.  wafi  loade  in  the  original  ^rder  of;  the  Surrogate'^ 
Court  taxing  the ,  residuaty  legatees  on  account  of  the  contingency 
upon  which  eonie  part  of  their  interest .nttght  be  abridged.  This  inter- 
est was  abridged  by  the  exercise  on  the  part  of  the  widow  of  the  power 
of.  appointmyent^  Tber€ap<Mi  a  motion  was  mide  to  the  Surrogate's 
Court  of  New  Yprk  to  iiK)dify  the  original  order  df  February  4,  1904» 
by  showing  the  amount  of  this  abridgment.  As  before  stated,  this  ap- 
plication resulted  bi  the  order  of  the  Surrogate'^  CoUrt,  which  has  been 
affirmed  unanicmousty  upon  appeal,  and  stands  as  the  law  of  the  case. 

The  order  of  the  Surrogate's  Court,  modifying  the  aiftOutit  of  the 
tax  upon  the  interest  of  the  residuary  legatees,  which  has  been  abridged 
by  the  haippenmg.iof  the  contingency,  fixes  the  modification  of  the 
tax  at  $3,3S8;9S,  and  the  statute,  provides  a  return  of  tiiis  an^iUnt  to 
the  person*:propcrly  entitled  thereto;  This  tax  hafe  been  paid  direct  to 
the  comptroller  of  the  state,  and  therefore  the  :ap^itationrb  made 
under  a  provision  of  the  law  calling  upon  the  state  comptroller  to  re- 
fund, 

The  order  of  the  Surrogate's  Court  of  March.  14,  1917,  affirmed  hy 
the  Appellate  Division,  detenrabes  without  auestion  the  appliipation 
here  made.  The  Attorney  General  contends  that  the  appHcation  i6t 
refiind  is  governed  by  section  225  oi  article  10  oi  the  Tax  Law 
above  quoted,  and  that,  because  of  the- order  modifying  the  original 
taxing  order  not  having  been  made  within,  two  years  from  the  datie 
of  tiie  enti*y  of  the  order  fixing  the  tax,  this  application'  cannot  be 
heard.  Theirelator  insists  that  the  motion  for  madifieatiDh,:addressed 
to  the  Surrogate's  Court  of  New  York,  was  granted  imxier  the  pro- 
visions of  section  230;  as  amended  by  chapter  284  of  'the  Laws  of  1897. 

A  reacting  of  the  order  of  the  Surrogate's  Court,  which  has  been 
affirmed  bv  the 'Appellate  Division,  sustains  the:  coBfUentidn  of  the 
relator*  The  opittion  of  the  surrbgale  may  not  be  in  entire  harmony 
with  that  conclusion,  (but  the  order  is  controlling,  and  not  the  opinion 
of  the  court.  The  order  of  the  surrogate  in  express  terms  fottows 
the  provisions  of  section  230,  to  which  the  two-year  limitation  does 
not  apply.  The  refund  was  to  be  made  under  section  230  whenever 
the  contingency  happened  which  abridged  the  pfior  estates  which  had 
been  taxed.  The  right  to  the  abridgment  did  not,  an<J  could  not, 
occur  until  the  contingency  happened,  and  that  contingency  might 
happen  any  niimber  of  years  after  the  taking  order,  and  the  vi^\t  to 
a  riefund  was  only  given  when  this  cot^tingency  did  hai^pen. 

.[f]  Th^  .views  and  the  conclusions  of .  Surrogate  Fqwler  are  to  be 
ascertained  by  a  reading, of  his* order  of  March  14, 1917,  and  the  pro- 
visions of  that  order  are  not  to  be  modified  or  limited,  Or  in  any  way 
contt^Hed,  by  What  he  may  lia^re'said-  in  the'opini6n.  Hie  order  show* 
that  section  230,  as  amended  by  the  Laws  of  1897,  is  appKcabl^  and 
^n^oUin^.  ■    .    •         ,;  '*'    .  '       ,    .'      '    *       ; 

.  .  A  reaiding  of  the  briefs  gutnnitted  upon  the  argument,  tiefore  the 
Appellate  Division,  upon  the  review  of  Surrogate  Fowler's  order  of 
^od^cation,  shows  that  tfie  .§afne,  questions  j^iere  presented  were  then 
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dikussed,  and  wer«,  of  course,  passed  upon  by  that  •  court  adversely 
to  the  contention  of  the  Attorney  General  in  the  affirtnance  of  the 
order,  •  The  surrogate  set  forth  in  his  opinion'  that  there  seemed  to 
be  no  method  for  a  refund  under  the  law  in  such  a  case,  but  at  the* 
same  time  he  made  an  order  in  effect  directing'  a  refund  by  the  modifi- 
cation of  the  order. 

[2]  The  affinnance  by  the  Appellate  Wvision  was  without  opinion. 
Such  an  affirmance  by  tne  appellate  court  made  tfiat  court  responsible 
only  for  the  point  decided  below,  not  for  all  the  reasicsms  given  or 
opinions  expressed.  Thus  it  was  Ae  order"  of  the  Surrogate's  Court, 
which  was  affirmed  utianimously,  and  which  here  controls  us.  Rogers 
V.  Decker,  131  N.  Y.  490,  30  N.  E.  571.      ' 

[3]  The  original  taxing  order  made  by  the  Surrogate's  Court  of 
New  York  was  correct,  as  was  also  the  order 'of  niodtfication.  Sec- 
tion 225,  with  its  two-year  limitation,  is  not  intended  to  apply  to  a  case 
similar  to  this ;  but  it  is  a  provision  where  there  has  been  in  the  orig-' 
inal  taxing  order  an  error  under  v^hich  a  tax  has  been  erroneously 
paid. 

Under  the  provisions  of  section  230  the  tax  was  properly  paid,  the 
order  of  taxation  was  legally  made,  and  then,  by  reason  of  the  hap- 
pening of  the  contingency,  a  different  situation  arose,  of  which  the 
Surrogate's  Court  took  cognizance,  and  under  the  law,  the  state  hav- 
ing received  as  a  tax  that  to  which  under  the  law  it  is  not  entitled  to 
retain,  provision  is  made  for  an  application  such  as  this,  and  the  state 
should  make  the  refund  in  accordance  with  the  law. 

[4]  Thene  is  no  hardship  in  adding  to  the  amount  which  the  state 
must  refund  interest  at  the  rate  of  3  per  cent,  per  annum.  The  a^ 
plication  therefore  is  granted. 

An  order  may  b&  entered  directing  the  issuance  of  a  peremptory 
writ  of  mandamus  against  the  comptroller'  of  the  state  directing  him 
to  refund  to  the  Metropolitan  Trust  Company  of  the  City  of  New 
York,  as  substituted  trustee  under  the  will  of  William  H.  Tillinghast, 
deceased,  the  sum  of  $3,358.95,  with  interest  at  3  per  cent,  per  annum 
from  May  11,  1904, 


WOLF  V.  PAItK  &  TILFOBD. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  17,  1919.) 

1.  SAX^ES  ^SSilTl^— FaILUBB  to  DSLIVEab— DEFBNfiSai-V^DBaAL  BkCBAIIGO. 

Where  contract  provided  for  deUvery  at  certain  tlmes^  without  suggest- 
ing directly  or  indirectly  that  goods  were  to  be,  shipped  to  sellers  l>efiore 
they  eoiild  make  delivery,  the  fact  that  shipments  to  sellers  were  prevented 
by  federal  embargo  was  no  defense  in  buyer**  action  tor  damages  tat 
sellers'  failure  to  deSlver. 

2.  SAtEs  «B»418(12)-^FAa.uu  to   Dsuviah— Maasuaa   or  I>aiuok8— Osam 

Mabkxt. 

Where  buyer  can  obtain  the  goods  in  the  open  market,  he  cannot  re- 
cover, ^s  special  damages,  loss  o(  profits  of  sale  to  third  party  f^m  whom 
he  had  accepted  order ;  his  measnre  of  damages  being  mertiy  difference 
between  contract  price  and  maoket  ptlee. 

I     '     I  »■    ■ 
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3«  iLPPSAI*  AND  EbbOB  ^;7»241— FbSSI&KTATIOI?  of  ElkfiOB  IN  LOWEB  CknxBX— Dlfr* 
MISSAL  OF  Action. 

In  buyer's  action  for  sellers'  failure  to  deliver,  where  buyer  disclaimed 
asking  general  damages,  and  clatmed  special  damages  for  profits  of  sale 
to  thlM  person  from  vbom  be  bad  accepted  otrder,  court  on  appeal  will 
not  dismiss  action  because  of  absence  of  proof  tbat  plaintiff  could  not 
have  purchased  goods  In  open  market,  where  defendant's  counsel,  in  mo- 
tion to  dismiss  at  end  of  case,  did  not  refer  to  such  point,  and  did  not 
ask  to  have  isstie  referred  to  jury. 

Appeal  from  City  Court  of  N-ew  York,  Trial  Term. 

Action  by  Fannie  Wolf  against  Park  &  Tilford.  Judgment  for  de- 
fendant upon  the  verdict  of  a  jury,  and  plaintiff  appeab.  Reversed, 
and  new  trial  granted. 

Argued  June  term,  1919,  befqre  GUY,  BIJUJl,  and  MULLAN,  JJ. 

Abraham  Brill,  of  New  York  City,  for  appellant. 

Foster  &  Newman,  of.New  York  Chy  (Jacob  Newman,  Nathan  Balr 
4in,  and  Chauncey  E.  Treadwdl,  all  of  New  York  City,  of  counsel),  for 
respondent. 

BIJUR,  J.  Plaintiff  sued  for  damages  for  failure  of  defendant  to 
deliver  1(X)  barrels  of  whisky  purchased  by  plaintiff  from  defendant 
under  a.  written  agreement  which  provided  that  the  goods  should  be 
delivered  in  two  lots  during  the  month  of  May,  1918. 

[J]  Defendant  was  permitted,  over  appropriate  objection,  to  offer 
in  evidence  the  vaTious  federal  orders  concerning  an  embargo  on  do- 
mestic freight  which  prevented  interstate  shipments  during  the  period 
covering  the  time  of  delivery,  and  the  question  whether  such  embargo 
existed  and  prevented  shipments  at  the  time  was  submitted  to  the  jury 
over  plaintiff's  objection  and  exception  It  is  quite  manifest  that  the 
contract  was  an  ordinary  one  for  the  sale  of  goods,  and  suggested 
neither  d^^ectly  nor  indirectly;  any  idea  that  the  defendant  vendor  would 
have,  or  intended  to  have,  them  shipped  from  any  point  whatsoever. 
The  evidence  was  therefore  totally  immaterial,  a^d  presented  no  is- 
sue cognizable  in  this  case. 

[2]  The  respondent,  in  an  effort  to  sustain  the  judgment,  now  urges 
a  number  of  points,  one  of  which,  had  it  been  adc(juately  presented 
and  saved  in  the  court  below,  would  require  a  dismissal  of  the  com- 
plaint Thus,  for  example,  the  plaintiff,  disclaimed  asking  general  dam- 
ages, and  insisted  that  she  had  apprised  the  defendant  of  the  fact  that 
the  goods  were  attended  to  .fill  an  order  which  plaintiff  had  already 
taken  from  a  third  person.  Defendant  urges  that  there  was  no  proof 
of  such  notification  to  the  extent  and  in  the  way  required  by  the  au- 
thorities. The  point  is,  however,  immaterial,  because  of  the  further 
contention  of  respondent  that  in  any  event  no  such  special  damage 
could  be  recovered,  unless  plaintiff  also  proved  that  there  was  no  gen- 
eral market  for  the  goods  at  the  time^and  place  of  delivery.  This 
is  based  on  liie  familiar  principle  that,  if  the  vendee  can  obtain  the 
goods  in  the  open  market,  his  measure  of  datnages,  if  any,  is  merely 
the  difference  between  the  contract,  price  and  the  market  price.  Par- 
sons V.  Sutton,  66  N.  Y.  92;  Saxe  v.  Penokee  Lumber  Co.,  159  N.  Y. 

.^s»For  oUer  cAses  aee  same  topic  «  KJaY-NlTMB£2a  in  all  Key-Niunbered  DlgeaU  &  Iii4«ic^ 
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371,  54  N.  E.  14.  It  is  true  that  counsel  for  defendant  respondent  ask- 
ed the  plaintiff's  witness  on  cross-examination  whether  he  could  not 
in  the  month  of  June  (the  month  in  which  the  goods  were  deliverable 
under  plaintiff's  subcontract)  have  gone  out  into  the  market  and  pur- 
chased similar  goods  at  the  same  price,  which  question  was  objected 
to  by  plaintiff,  the  objection  sustaijied,  and  exception  taken  by  defend- 
ant. This  must  be  read  however,  in  connection  with  the  testimony 
of  the  same  witness  that  in  April,  May,  and  June  the  market  was  boom- 
ing and  everybody  was  buying.  Moreover,  defendant's  witnesses  tes- 
tified that  the  market  was  declining  at  that  time. 

[1]  At  the  close  of  plaintiff's  case,  defendant's  counsel,  in  a  fairly 
elaborate  motion  to  dismiss,  mentioned  incidentally  as  one  ground  "that 
the  plaintiff  has  failed  to  show  that  she  could  not  procure  the  same 
goods  in  the  market."  At  the  close  of  defendant's  case,  however,  this 
point  was  not  referred  to  in  a  still  more  elaborate  motion  to  dismiss, 
and  no  request  was  made  to  submit  the  question  to  the  jury.  It  is 
hard  to  escape  the  conviction  that  defendant's  counsel  either  did  not 
intend  to  press  this  point  or  actually  abandoned  it  at  the  trial.  In 
any  event  it  was  not  presented  in  such  form  as  to  make  this  conten- 
tion dear  to  the  learned  judge  below,  or  to  plaintiff's  counsel,  and  thus 
to  warrant,  our  dismissing  the  complaint  on  this  appeal,  though  it 
is  clear  that,  if  the  evidence  be  not  supplied  by  plaintiff,  no  cause  of 
action  for  special  damages  can  be  established. 

In  this  condition  of  the  record,  therefore,  the  judgment  must  be  re- 
versed, and  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 
All  concur. 


MATTHES  V.  BENN. 

(Supreme  Court,  AppeUate  Term,  Fiwt  Department    June  17,  1919.) 

Sales  ^=»445(5) — Bbeach  of  Warkanty — ^FailtTbb  to  Examine  Goods  With- 
in Reasonable  TnfE— Question  for  Jubt. 

In  action  for  goods  sold  and  d^ivered,  defendant  buyer  setting  up  coun- 
tercUim  based  upon  express  warranty  of  Quality,  wJuether  under  the  cir- 
cumstances defendant,  after  receipt  of  the  goods,  examined  tbem  witkin  a 
reasonable  time,  held  a  Jury  question. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jacob  Matthes  against  Leon  Benn.  From  a  judgment 
entered  upon  a  directed  verdict,  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

I.  Gainsburg,  of  New  York  City  (I.  Maurice  Wormser,  of  New  York 
City,  of  counsel),  for  appellant. 

Isidore  Apfel,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  goods  sold  and  delivered  to  defendant; 
the  sale  and  delivery  being  admitted.  Defendant  set  up  a  counterclaim, 
based  upon  plaintiff's  express  warranty  of  the  perfect  quality  of  the 
goods. 

^Ss»For  oUier  cases  see  some  topio  &  KflHT-NUMBBR  in  «lU  Key-Numbered  DIseets  ft  Indeies 
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.  It  was  shown  to  be- the  practice  in  the  trade  to  send  goods  purchased 
to  "spongers,"  who  sponged  'and  examined  them,  thereafter  return- 
ing them  to  the  purchaser,  with  a  report  of  defects,  if  any  were  found. 
Defendant  followed  this  custom,  and,  no  defect3  having  been  reported, 
placed  the  goods  on  his  shelves,  and  did  not  personally  examine  them 
until  practically  two  months  later,  when  he  claimed  that  hef  found  them 
to  be  full  of  holes  and  otherwise  seriously  defective. . 

Defendant  testified  that  at  the  time  of  the  purchase  he  was — 
"doing  a  Uttie  jobbing  business,  •  *  *  .  and,  not  knowing  any  spongers  oi: 
examiners,  I  asked  him  [plaintlion  who  would  be  the  best  man  to  give  them  to, 
and  he  said  the  Peerless.  *  *  *  He  said  he  Is  a  good  man.  We  have  work 
with  them  now,  and  I  stand  back  of  them  all  the  time.  *  *  ^  He  spoke 
pf  the-  Peerless  as  a  very  high  eonoem.  *  *  *  He  was  back  of  them,  and 
he  would  guarantee  their  sponging  and  examining.  .  ♦  ♦  •  i  said  to  hin^ 
*I  will  send  the  goods  to  the  Peerless  after  they  arxive'at  my  office.' " 

It  may  well  be  that,  in  the  ordinary  course  of  trade,  failure  to  per- 
sonally examine  goods  for  a  period  of  60  days  after  delivery /might, 
as  matter  of  law,  be  held  to  forfeit  the  purchaser's  right  either  to 
rescind  the  sale  or  to  recover  for  breach  of  warranty,  in  contrast  to 
the  general  rule  that  reasonableness  of  time  is  a  question  of  fact  iax 
the  jury.  Pierson  v.  Crooks,  115  N.  Y.  551,  22  N.  E.  349,  12  Am'. 
St.  Rep.  831;  Greeff  Eng.  &  Mfg.  Co.  v.  Scourene  Mfg,  Co.^  182 
App.  Div.  311,  169  N.  Y.  Supp.  550.  It  seems  to  me,  however,  that 
the  statements  made  to  the  defendant  by  the  plaintiff  concerning  the 
efficiency  of  the  sponger  and  examiner  created  a  peculiar  and  excep- 
tional situation,  in  which  a  question  of  fact  was  presented  whether 
(Jefendant  had  not,  under  these  circumstances,  examined  the  goods 
within  a  reasonable  time,  as  contemplated  by  plaintiff  himself.  This 
is  true,  not  only  as  a  general  principle,  but  also  by  virtue  of  section 
152  of  the  General  Sales  Act  (Personal  Property  Law  [Consol.  Laws, 
c.  41]  art.  5),  which  permits  any  right  or  duty  of  vendor  or  vendee 
to  be  varied,  among  other  elements,  "by  the  course  of  dealing  be- 
tween the  parties." 

In  opposition  to  plaintiff's  motion  to  dismiss  the  counterclaim  and 
direct  a  verdict  in  plaintiff's  favor,  defendant's  counsel  urged  that 
"the  question  of  whether  or  not  it  was  a  reasonable  time  is  a  question 
for  the  jury  to  determine,"  and  excepted  to  the  adverse  ruling. 

The  judgment  must  therefore  be  reversed,  and  a  new  tried  granted, 
with  costs  to  appellant  to  abide  the  event    All  concur. 


CHRISTENSEN  v.  JAMES  S.  HANNON,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  13,  191d.) 

1.  Masteb  and  Servant  <g=»265(14) — Injuries  to  Servant— Neghqencb  and 

CbNTBIBUTOIlY  NEGLIGENCE — BURDUN  OF  Jt*BOOF. 

Plaintiff,  suing  a  truck  company,  which  bad  employed  him,  for  In- 
juries on  the  premises,  must  establish,  not  onky  defendant's  negligence, 
but  his  own  freedom  from  contributory  negligence. 

^=»For  other  ct^ea  see  same  topic  fr  KEY-NUMBER  1a  alL  Key-Numbered  Digests  A  (adesei 
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2.  IfAStui  AND  Si!BVAi?T  «±»2iBl(6)— Injuriss  TO  S^TAifv-^CoifntBtrTOttt  Nbo- 

UOENGK — BLBTATOB  ACCIDBNT.  • 

Evidence  held  to  show  that  one  injured  by  walking  into  the  elevator 
shaft  of  a  stable,  where  he  was  employed,  was  guilty  of  contributory 
negligence,  though  he  had  been  directed  to  go  up  In  the  elevator;    the 
•  place  not  being  dark,  and  the  ot)en  shaft  being  discoverable. 
Merrell,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  Coimty. 

Action  by  Christen  Christensen  against  James  S.  Hannon,  Incor- 
porated. From  a  judgment  for  plaintiff,  and  from  an  order  denying 
its  motion  for  new  trial,  defendant  appeals.  Judgment  and  order 
reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  MER- 
RELL,  and  PHILBIN,  JJ. 

J.  Arthur  Hilton,  of  New  York  City,  for  appellant 
McDonnell  &  Lebett,  of  New  York  City  (Herbert  C.  Smyth,  of 
New  York  City,  of  counsel),  for  respondent. 

SMITH,  J.  The  action  is  for  negligence.  The  defendant  does  a 
trucking  business,  and  has  a  stable  upon  Sixteenth  street,  between 
Ninth  and  Tenth  avenues.  It  occupies  both  445  and  447  West  Six- 
teenth street.  The  two  buildings  were  about  52  feet  in  width  and  about 
100  feet  in  depth.  Part  way  from  the  front  of  the  buildings  there 
IS  an  opening  of  about  12  feet  in  width  between  the  two  parts  of  the 
stable,  or  the  two  buildings,  as  it  is  in  the  evidence  spoken  of,  which 
constitute  the  stables.  447  is  the  westerly  half.  At  the  back  end  of 
447  there  is  a  ramp  for  the  horses,  whereon  they  go  up  and  dowrf. 
In  the  building  445,  at  the  back  end,  there  is,  in  part,  a  toilet  and  a 
little  cupboard  for  harness,  and  in  part  an  elevator  shaft.  This  ele- 
vator shaft  is  about  10  feet  in  width  and  about  18  feet  in  depth.  In 
this  elevator  shaft  is  run  a  freight  elevator,  upon  which  trucks  are 
taken  to  upper  stories  in  the  building  and  returned.  These  trucks 
were  drawn  by  horses,  and  not  run  by  electricity. 

Upon  the  morning  of  the  accident,  which  was  in  June,  about  7 
o'clock,  the  plaintiff  was  in  front  of  this  building  and  was  out  of 
work.  The  man  in  charge  of  the  building,  named  Hannon,  being  short 
of  help,  went  out  to  him  and  asked  him  if  he  wanted  to  drive  a  team. 
He  said  he  did.  Hannon  took  the  plaintiff  inside  of  the  building, 
at  the  office,  which  was  in  the  front  part  of  447.  At  this  point  the 
stories  differ.  The  plaintiff  swears  that  this  man  Hannon  told  him  to 
come  along  with  him  to  the  elevator,  and  go  up  with  him  in  the  ele- 
vator ;  that  they  went  down  in  the  building  447,  passed  through  into 
the  building  445,  through  this  opening,  and  then  back  antil  they  had 
nearly  reached  this  elevator  shaft.  Hannon  then  told  him  to  stop  and 
wait  a  minute,  as  he  wanted  to  go  back  and  get  a  part  of  a  harness. 
After  Hannon  had  started  around  by  the  side  of  the  elevator,  he  called 
back  to  him :  "Go  ahead ;  I  will  be  there  in  a  minute."  Thereupon 
the  plaintiff  started  forward  into  the  elevator  shaft,  and,  as  the  ele- 
vator was  not  there,  he  fell  to  the  floor  below  and  was  badly  injured. 

^S3»For  other  eases  «e«  same  topic  ft  KBT-KUMBBR  In  all  Key-NiUDbered  DIgestB  A  Indexes 
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Ordinarily  Iftii  efevator  shaft  is  protected  by  a  chain,  which  is  put 
tip  in  front  of  it.  He  swears  that  there  was  no  chain  there  at  the 
time,  and  nothing  to  hinder  him  in  going  forward.  The  elevator  shaft 
was  composed  of  walls,  which  had  been  whitewashed,  and  these  walls 
the  plaintiff  could  see.  He  swears  that  it  was  dark,  very  dark,  back 
there.  However,  the  day  was  a  bright  day  in  June,  at  7  o'clock  in 
the  morning.  He  swears  that  he  saw  two  electric  fixtures,  one  of 
them  right  at  the  opening  of  the  elevator  shaft  in  the  ceiling,  which 
was  not  lighted,  so  that  it  could  not  have  been  so  very  dark  at  that 
place  at  that  time.  Moreover,  there  were  windows  in  the  shaft  at 
each  story  which,  though  perhaps  dirty,  gave  some  light  to  the  shaft. 
The  absence  of  the  chain  or  guard  to  the  elevator  shaft  would  prob- 
ably be  suflRcient  to  authorize  the  jury  in  saying  that  the  defendant 
was  guilty  of  negligence;  but  the  defense  here  urged  is  that  plain- 
tiff, as  matter  of  law,  was  guilty  of  contributory  negligence.  It  will 
be  borne  in  mind  that  he  was  going  into  this  devator  shaft.  That 
was  his  purpose.  He  knew  that  he  was  going  there.  This  place  was 
entirely  new  to  him.  He  did  not  follow  Hannon  when  he  went  into 
the  shaft,  for  Hannon  had  stepped  around  by  the  other  side,  and 
yet  the  plaintiff  swears  over  and  over  again  that  he  assumed  that  the 
elevator  was  there.  He  did  not  look  to  see  if  there  was  any  floor 
there.  He  looked  straight  forward,  notwithstanding  it  was  dark, 
notwithstanding  there  was  nothing  in  the  shaft  to  indicate  that  the 
elevator  was  there.  He  kept  his  eyes  straight  forward,  without  look- 
ing up  or  down,  when  he  walked  into  that  elevator  shaft.  He  swears 
in  part  as  f oDows : 

"Q.  And  this  shaft  which  you  say  you  saw  had  three  whitewashed  sides? 
A.  Tes. 

"Q.  When  you  were  walking  there,  were  you  looking  down?  A.  No;  look- 
ing right  ahead. 

'*Q.  You  did  not  lo^  down  at  the  floor  a9  you  walked  into  the  shaft? 
A.  No. 

*'Q.  Xou  did  not  look  down  at  the  floor  at  all;  from  the  time  that  you 
started  to  walk  that  last  3%  or  4  feet,  did  you  look  down  at  the  floor  at  all 
before  getting  into  the  shaft?    A.  No. 

"Q.  Tou  say  that  you  were  looking  straight  ahead?    A.  Yes. 

**Q.  And  more  Up?    A.  Right  straight  ahead. 

"Q.  On  a  line  of  vision  of  your  eyes?    A.  Yes. 

"Q.  Did  you  try  at  any  time  to  look  down  to  see  where  the  floor  ended?  A. 
No,  sir. 

"Q.  Yon  did  not  do  that?    A,  No." 

Then  again: 

"Q.  Never  looked  down  to  see  where  the  floor  ended  and  where  the  bottom 
of  the  shaft  begun,  did  you?    A.  No,  sir." 

"Q.  So  that  when  you  got  to  the  edge,  or  after  you  had  taken  one  or  two 
steps,  and  Just  before  you  went  into  the  elevator  shaft,  you  did  not  look 
down,  did  you,  to  see  whetJber  or  not  the  elevator  floor  was  there?  A.  No,  I 
did  not. 

'•Q.  Yon  did  not?    A.  No. 

"Q.  But  was  looking  still  right  ahead  at  the  wall?  A.  Bight  straight  ahead ; 
yes. 

"Q.  You  knew  that  wall  that  you  were  looking  at  and  those  three  walls  In- 
closed an  elevator  shaft,  didn't  you?  .A.  Yes," 
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[1,  2]  This  plaintiff  is  required  to  establish  his  rig^ht  to  recover  and 
shaw,  not  only  the  negligence  of  the  defendant,  but  that  he  himself  was 
free  from  contributory  negligence.  That  the  building  was  not  ab- 
solutely dark  is  shown  by  the  fact  that  he  saw  the  electric  light  fix- 
ture in  the  ceiling  near  this  elevator  shaft,  and  he  also  swears  that  he 
saw  the  floor  on  which  he  was  walking  in  the  building  445  before  he 
reached  this  elevator.  From  the  whitewashed  walls  of  the  shaft,  if 
not  from  the  window  light,  he  could  see  just  where  the  elevator  ran, 
and  his  own  evidence  to  the  effect  that  he  made  no  effort  to  discover 
where  the  floor  of  the  building  ended  and  whether  the  elevator  was 
in  place  before  he  stepped  into  the  shaft  shows  conclusively  to  my 
mind  that  he  failed  to  exercise  the  care  of  a  reasonably  prudent  man. 
It  is  true  the  chain  was  not  up  that  usually  guards  that  elevator,  accord- 
ing to  his  evidence;  but  he  had  no  knowledge  that  a  chain  was  usual- 
ly there. 

There  is  a  class  of  cases,  where  a  passenger  elevator  door  is  open, 
where  it  has  been  held  to  constitute  an  invitation  to  one  desiring  to 
ride  in  the  elevator  to  walk  in.  This  rule  has  never  to  my  knowledge, 
however,  been  applied  to  a  freight  elevator,  which  had  no  door  which 
opened  and  shut,  so  that  there  was  here  no  such  invitation  as  would 
.put  the  plaintiff  off  his  guard.  There  are  also  cases  where  one  fol- 
lowing another  may  be  deemed  to  take  assurance  from  the  fact  that 
others  preceded  him  that  the  way'  was  safe.  But  here  the  plaintiff 
did  not  follow  Hannon.  Hannon  confessedly  went  around  the  other 
side  of  the  elevator  shaft  in  order  to  get  a  piece  of  harness.  If  we 
give  any  effect  whatever  to  this  rule  requiring  the  plaintiff  to  prove 
his  absence  of  contributory  negligence,  it  must  be  held  that  he  has 
wholly  failed  to  establish  that  fact,  and,  on  the  contrary,  has  shown 
that  he  was  in  fact  guilty  of  such  negligence  as  must  defeat  his 
right  to  recover. 

The  judgment  and  order  should  therefore  be  reversed,  with  costs 
and  the  complaint  dismissed,  with  costs. 

The  finding  that  plaintiff  was  free  from  contributory  negligence  con- 
tributing to  the  injury  is  reversed.     Order  filed. 

CLARKE,  P.  J.,  and  LAUGHLIN  and  PHIL.BIN,  JJ.,  cOncur. 
MERRELL,  J.,  dissents.. 


KARSCH  V.  INTERBOBOUGH  RAPID  TRANSIT  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1919.) 

1«  Tbial  ^=>165 — Dismissal  on  the  Merits. 

Dismissal  of  complaint  on  the  merits  is  a  determination  of  the  issues  of 
fact  in  favor  of  defendant. 
2.  Cabbiers  <©=>31S(1) — Injury  to  Passenger — Sufficiency  of  I^vidence. 
In  boarding  passenger's  action  against  street  railway  for  Injuries  from 
closing  of  door  on  linger,  passenger's  testimony  Iield  sufficient  to  consti- 
tute prima  facie  case,  entitling  him  to  judgment,  in  absence  of  any  proof 
by  the  railway. 
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3.  Trial  ^s»165— Dismis8Al  of  Coicplaint  on  Mkbito— Pbii^  TAdit  CUte. 

Wbere  plaintiff's  testimony,  sufficient,  if  believed,  to  make  prima  fade 
case,  was  positive,  direct,  and  not  incredible  upon  its  face,  dismissal  ol 
complaint  upon  the  merits,  in  absence  of  any  testimony  by  defendant,  by 
court  trying  case  without  jury»  was  error;  it  baviag  been  court's. duty  t^ 
give  credit  to  such  testimony. 

Appeal  from  Municipal  Court/  Borough  of  Manhattan,  Sixth  Dis- 
trict. '      . 

Action  by  Irving  Karsch  against  the,InterborDugb  Rapid  Transit 
Company.  Judgment  dismissing  complaint  on  the  merits,  and  plaintiff 
appeals.    Reversed,  and  new  trial  ordered. 

.  Argued    April    term,    1919,    before    GUY,    WHITAKER,    and 
FINCH,  JJ. 

Komblueh  &  Hutter,  of  New  York  City  (Arthur  Hutterj  of  Nw 
York  City,  of  counsel),  for  appellant.    . 

James  L.  Quackenbush,  of  New  York  City  (Albert  L.  Wilbur,  of 
New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  Plaintiff  sues  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  him  while  he  was  waiting,  after  pay- 
ing his  fare,  for  an  opportunity  to  board  one  of  defendant's  subway 
cars.  He  testified  that  by  reason  of  delay  in  the  arrival  of  the  train 
the  platform  was  greatly  crowded;  that  as  he  started  to  board  the 
car  there  was  no  guard  present ;  that  he  was  pushed  by  the  crowd 
through  the  open  car  door,  his  hand  being  forced  against  the  side  of 
the  open  door,  and  while  he  was  endeavoring  to  save  himself  the 
door  was  closed  injuring  his  finger.  Plaintiff  called  no  other  witness. 
Plaintiff  rested,  the  defendant  made  no  motion  to  dismiss,  but  rested 
its  case,  and  the  court  then  dismissed  the  complaint  on  the  merits. 

[1-8]  The  dismissal  upon  the  merits  was  a  determination  of  the 
issues  of  fact  in  favor  of  the  defendant.  Plaintiff's  testimony,  if  be- 
lieved by  the  trial  judge,  made  out  a  prima  facie  case,  entitling  him  to. 
judgment,  in  the  absence  of  any  proof  by  the  defendant ;  and  though 
the  question  of  the  credibility  of  the  plaintiff  was  a  question  of  fact, 
to  be  determined  by  the  trial  judge  acting  as  a  jury,  plaintiff's  testimony 
was  positive,  direct,  and  not  incredible  upon  its  face,  and  it  was  the 
duty  of  the  court,  acting  as  a  jury,  to  ^ive  credit  to  his  testimony.  Lo- 
mer  v.  Meeker,  25  N.  Y.  361,  cited  with  approval  in  Hull  v.  Littauer, 
162  N.  Y.  569,  572,  573,  57  N.  E.  102.  See  also  Kelly  v.  Burroughs, 
102  N.  Y.  93,  6  N.  E.  109;  Second  Nat.  Bank  v.  Weston,  172  N.  Y. 
250,  259,  64  N.  E.  949. 

The  judgment  dismissing  the  complaint  on  the  merits  must  therefore 
be  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appellant  to 
abide  the  event.    All  concur.  \ 
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DERMA-VIVA  CX).,  Inc.,  v.  KEIXS  CO.,  Inc. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  t,  1919.) 

Sales  ^s>201(9)-— Daicagb  Dubino  T&ansit. 

In  action  for  purchase  price  of  goods  86!d  f.  o.  b.  point  of  shipment, 
the  buyer  cannot  reject  shipment  on  its  arrival  because  of  damage  dur- 
ing transit;  title  having  passed  by  tte  bill  of  lading  and  deterioration 
in  transit  following  title  in  consignee. 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  the  Derma-Viva  Con^any,  Incorporated,  againat  the  Kells 
Company,  Incorporated.  From  ^  judgment  dismissing  the  complaint, 
plaintiff  appeals.    Reversed,  with  directions. 

Argued  before  JENKS,  P.  J.,  and  PUTNAM,  BLACKMAR,  KEI/- 
IvY,  and  JAYCOX,  JJ. 

Robert  C.  Moore,  of  New  York  City,  for  appellant. 
Graham  Witschief ,  of  Newburgh,  for  respondent 

PER  CURIAM.  Several  months  before  this  shipment,  plaintiflE 
had  written  defendant  that  plaintiff's  terms  of  shipment  were  to  be 
**f.  o.  b.  Chicago,"  and  that  claims  for  damage  must  be  made  to  car- 
rier. The  shipment  was  so  made  on  December  19,  1916^  in  boxes 
marked  "Keep  from  Freezing,  Ship  in  Refrigerator  Car."  The  bill 
of  lading,  with  invoice,  was  received  by  defendant  and  retained  with- 
out objection  for  about  two  weeks..  When,  on  January  5th,  the  goods 
artived  frozen,  defendant  sent  back  the  shipping  documents  by  mail  to 
plaintiff.  Although  there  had  been  delay  in  filling  this  order,  which 
had  been  originally  mailed  to  plaintiff's  New  York  agent  on  November 
21st,  such  delay  was  not  a  proximate  cause  of  the  damage.  The  title 
passed  by  the  bill  of  lading.  Defendant's  secretary  and  m^nager^  who 
received  the  shipping  documents,  admits  he  retained  them  to  await  ar- 
rival of  the  goods,  and  that  he  would  have  accepted  them,  had  the  ar- 
ticles not  been  frozen.  Such  deterioration  in  transit  follows  the  title 
in  tlie  consignee,  so  that  such  a  consignee  cannot  rescind  the  shipment, 
where  the  documents  had  thus  been  retained  without  objection. 

It  follows  that  the  judgment  must  be  reversed,,  and  new  findings 
made,  on  which  plaintiff  should  have  judgment,  with  costs  in  both 
courts.    Settle  order  before  PUTNAM,  J. 


KIDDER  (Btal,  v.  COVIN  et  aL 

(Snpn^e  Oourt,  Special  Term,  New  York  County.   June.  20,  l&ld.) 

B&OKEBS  «=»82(1) — Complaint — Peefobmance-^General  and  Special  Aveb- 

VENTS. 

Though  the  complaint,  alleging  contract  that  plaintiffs  should  **render 
services"  to  defendants  as  defendants'  brokers  and  agents  in  negotiating 
and  procuring  for  them  a  lease,  with  an  option  to  purchase,  contains  a 
general  allegation  of  performance  by  him  of  all  conditions  of  the  con- 
tract, yet  its  special  allegation  that  in  pursuance  of  the  employment  he 
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^*i»iidered  certain  ^eirlces"  In  procuring  a  lease,  which  contained  an  option 
to  purchftfle,  r^dierd  ft  insaflh^t,  es  iiidicating  thei^e  Was  a  falling  short 
oX  due  .p^tormaaoe,    .        .         ,        .  . 

Action  liy  John  H.  Kidder  aiid  others  against  Raphael  R.  Covin 
^ind  others.  On  motion  by  plaintiffs  for  judgment  on  the  pleadings, 
^onsSstin;g.6£  a  ooiwplaiiit  and  ^femurrer  for  itistrffidency*  Motion  de- 
emed.  ■  '    '  '    '  y  '  •      ' ' 

Alexander  &  Keenayi,  of  New  York  City,  for  the  motion. 

Thonas  Kearny,  of  New  Y<irk  City,  opppsed 

GIEGERICH,  j:  The  question  presented  by  the  motion  Is  whethef 
fhe  complaint  states  a  cause  oi  action.  So  far  as  it  is  necessary  to  be 
referred  to»  die  complaint  alleges  an  agreement  between  the  plaintiffs 
and  the  defendants  that  the  plaintiffs  should  "render  serrices  to  the 
defendants  as  their  brokers  and  agents  in  negotiating  and  procuring 
for  the  defendants  a  lease,  with  an  option  to  purchase  a  certain  parcel 
of  real  estate,  situated  upon  the  south  bank  of  the  Panuco  river,  repub^ 
lie  of  Mexico,"  and  that  *'in  pursuance  of  said  employment  the.  plain- 
tiffs did  render  ceirtain  services  in  negotiating  and  procuring -a  lease  of 
said  property  to  said  defendants,  which  said  lease  contained  an  option 
to  purchase.  The  complaint  also  contains  the  general  allegation  that 
the  plaintiffs  have  duly  performed  all  the  conditions  of  said  agr^e^ 
ment  on  their  part  to  be  performed.  The  attorney  for  the  defendants 
cliallenges  the  sufficiency  of  the  allegations  on  the  ground  that  it  is  not 
stated  that  the  services  contracted  for  were  rendered,  but  only  that 
**certain''  services  were  rendered. 

I  am  of  the  opinion  that  the  criticism  is  valid.  The  allegation  ijs  that 
the  plaintiffs  agreed  to  "render  services,"  and  that  they  did  "render 
certain  services."  Not  only  is  there  a  failure  to  identify  the  services 
rendered  with  those  contracted  for,  such  as  would  have  be^  the  effect 
if  the  word  "said"  or  "aforesaid,"  or  some  term  of  similar  import, 
hftd  been  used,  but  by  the  use  of  the  Word  "certain"  it  is  suggested  by 
implication  that  the  services  rendered  were  not  the  services  contracted 
for.  I  am  not  overlooking  the  fact  that  there  is  a  general  allegation  of 
performance  of  all  conditions  of  the  contract,  which  is  expressly  per- 
mitted by  our  Code  (section  533,  Code  Civ.  Proc.) ;  but  it  has  been 
held  that  this  form  of  allegation  cannot  save  a  complaint  where  the 
facts  set  forth  show  what  was  actually  done  if  that  falls  short  of  due 
performance  (Pease  Oil  Co.  v.  Monroe  Oil  Co.,  78  Misc.  Rep.  285,  138 
N.  Y.  Supp.  177,  and  cases  cited).  In  the  present  case,  the  facts  set 
forth  do  not,  it  is  true,  expressly  show  that  what  was  actually  done 
falls  short  of  due  performance ;  but  the  language  of  the  special  aver- 
ment does,  by  fair  implication,  indicate  that  there  was  such  a  falling 
short,  and  the  principle  of  the  decided  cases  ought,  in  my  judgment,  to 
be  applied. 

The  motion  is  therefore  denied,  with  $10  costs,  but  with  leave  to  the 
plaintiffs  to  amend  within  20  days  after  service  of  a  copy  of  the  order 
to  be  entered  hereon,  with  notice  of  entry  thereof,  and  upon  payment 
of  such  costs.    Settle  order  on  notice. 
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,     MARKOWITZ  V.  NEW  XOEK  BTS.  CX>. 
(Supreme  Court,  Appellate  Diyislon,  First  Department    June  13,  1919.) 

1.  Ca&bisrs  ^=5^382(t)^B3nEcnNG  PAfiS5WQEE--DAMAQE»— Amount — ^Pebsonal 

iNJUBtEB. 

For  serions  persooal  Injuries/  due  to  assault  committed  by  empiloyte 
of  defendant  railway  company  when  ejecting  plaintiff  from  a  car  for 
nonpayment  of  fare,  t^eld,  an  award  of  $100  damages  was  Inadequate. 

2.  EviDBNce  ^r^SSS-M^^DtBitrrT— 'Pbovincb  ov  Jitmr. 

The  jury  was  at  liberty  to  discount  pUlntUTs  story  as  to  tlie  serious- 
ness of  his  Injuries. 

3.  GaBBIEBS  !$=93$6(G>-t^B^I^<>K  OF  PA3SBNQZB  BbTOND   DX8nNATI09-*PAT- 

MENT  OF  FaBE  FOB  RbTUBN   TrIP.    ' 

If  defendant  failed  In  Its  duty  to  give  plaintiff  passenger  a  reasonable 
opportunity  to  alight  at  destination,  and  carried  him  beyond  destlnatloQ 
against  his  will,  and  the  car  was  to  return  Immediately  to  the  point  of 
plalatiiff's  destination.  It  is  not  unxeaaonable  to  hold  that  defendant  was 
under  a  duty  to  permit  plaintiff  to  make  the  short  return  Journey  without 
molestation,  and  \ylthout  exacting  an  additional  fare. 

4.  Carbiebs  <s=5>383— CABBYiNa   Past  Destination— ItsAsoiTABLE  Oppobtu- 

NiTY  to  AtioHT— Question  fob  JtraT. 

in  act&on  for  injuries  due  to  alleged  assault  committed  hy  employes  of 
defendant  upon  plaintiff,  when  he  refused  to  pay  addlHoaal  fare  to  be 
carried  back  to  his  destination,  question  whether  plaintiff  had  been  given 
a  reasonable  opportunity  to  alight  at  hie  destination  held  for  the  jury. 

5.  Oabbiers  «=»35e(0) — Ejection— Passenger  Cabbisd  Beyond  Destination 

— ^ADDXTioNAii  Fare. 

If  plaintiff  was  given  a  reasonable  opportunity  to  alight  at  his  destina- 
tion, but  neglected  to  avail  himself  of  it,  defendant  had  the  rl^t  to  de» 
mand  additional  fare  In  carrying  him  back  to  the  point  of  destination^ 
and  upon  refusal  to  remove  him  from  the  car,  but  without  using  undue 
force. 

Appeal  from  Trial  Term,  New  Yoric  County. 

Action  by  Max  MarkowitE  ^against  the  New  Yoric  Railways  Com- 
pany. From  a  judgenent  entered  upon  verdict  in  favor  of  plaintiff, 
ai?id  from  an  ordefr  denying  motioti  for  new  trial,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Arthur  Hutter,  of  New  York  City,  for  appellant. 
James  L.  Quackenbush,  of  New  York  City  (B.  H.  Ames,  of  New 
York  City,  of  counsel),  foi"  respondent.    • 

PHILBIN,  J.  The  plaintiff  was  awarded  $100  by  the  jury  for 
injuries  sustained  from  an  alleged  assault  committed  by  defendant's 
employes'  when  ejecting  plaintiff  from  one  of  its  cars  for  nonpa3mient 
of  fare.    The  chief  ground  of  appeal  is  the  inadequacy  of  the  award. 

The  plaintiff  testihed  that  on  April  11,  1917,  he  boarded  a  car  at 
Twenty-Fifth  street  and  Seventh  avenue  for  the  purpose  of  going  to 
his  home  in  Clinton  street,  Manhattan.  At  Fourteenth  street  he  trans- 
ferred to  a  cross-town  car  going  to  the  Williamsburgh  Bridge.  When 
the  car  reached  the  bridge  at  Delancey  street,  the  plaintiff  attempted  to 
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alight,  but  the  conductor  said  it  was  tbo  latp,  and  dosed  the  door,  and 
the  car  started  over  the  bridge.  The  plaintiff  pulled  the  bell,  but  the? 
conductor  again  rang  to  go  ahead.  The  car  did  not  stop  until  it  reach- 
ed the  terminus  at  the  Brooklyn  side  of  the  bridge,  as  was  customary. 
The  plaintiff,  who  was  then  standing  on  the  platform,  attempted  to  re- 
enter for  the  purpose  of  going  back  to  Delancey  street  on  the  return 
trip.  The  conductor  refused  to  allow  him  to  do  so  unless  he  paid 
another  fare.  An  altercation  then  arose,  .and  the  defendant's  inspec- 
tor was  called  by  the  conductor.  The  inspector  called. a  policeman,  but 
he  did  nothing,  except  advise  the  railroad  employes  to  carry  the  plain- 
tiff back  without  payment  of  fare.  They  still  refused  to  do  so,  and, 
with  andther  employe  of  the  defendant,  started  to  eject  the  plaintiff. 
The  latter  testified  that,  while  he  was  clinging  to  a  stanchion,  one  of 
the  men  struck  him  on  the  left  side  and  in  the  chest,  and  another  chok- 
ed and  kicked  him ;  that  they  threw  him  off  the  platform  to  the  pave- 
ment. This  all  occurred  about  8:30  o'clock  at  night.  The  plaintiff 
became  unconscious,  and  remained  so  tintil  3  or  4  o'clock  the  next 
morning,  when  he  awoke  in  a  hospital.  He  left  there  about  2  o'clock 
that  afternoon.  Two  physicians  testified  that,  as  a  result  of  the  as- 
sault, the  plaintiff  had  suffered  serious  injuries,  the  effect  of*  some  of 
which  still  eitisted  at  the  time  of  the  trial..  Plaintiff  also  testified  he 
had  lost  earnings  to  the  amount  of  about  $300. 

.  [1,2]  The  defendant  called  witnesses  who  testified  that,  while  plain- 
tiff was  ejected,  no  undue  force  was  used.  The  jury,  having  found  in 
plaintiff's  favor  on  the  issue  as  to  the  alleged  assault,  was  under  a 
duty  to  award  adequate  compensation.  While  the  jury  was  at  liberty 
to  discount  the  plaintiff's  story  as  to  the  seriousness  of  his  injuries,  I 
am  nevertheless  of  the  opinion  tjaat  under  the  evidence  the  verdict  is 
entirely  injideqyate.  A  new  trial  should  \k  granted  for  that  reason  in 
any  event.  '   '  ' 

'  The  issue  submitted  to  the  jury  for  determination  was  confined  to 
that  part  of  plaintiff's  claim  which  related  to  the  alleged  assault.  The 
point  as  to  whether  the  removal  of  the  plaintiff  from  the  car  under  the 
circumstances  was  wrongful  in  itself  was  not  submitted.  In  fact,  the 
charge  clearly  proceeded  upon  the  theory  that  plaintiff  had  no  right  to 
resist  removal  and  that  the  only  liability  of  th^  defendant  was  for 
using  undue  force. 

[3, 4] .  When  the  plaintiff  paid  his  fare,  the  defendant  contracted  to . 
carry  him  to  his  destination,  which  was  the  entrance  to  the  Williamsr 
burgh  Bridge  at  Delancey  street,  and  give,  him  a  reasonable  opportunity  ^ 
to  alight.    If  the  defendant  failed  in  that  duty,  and  carried  the  plaintiff  ' 
ovejr  the  bridge  against  his  will,  and  the  particular  car  was  to  return 
immediately  to  the  original  point  of  plaintiff's  destination,  it  is  not  un- 
reasonable to  hold  that  the  defendant  was  under  a  duty  to  permit  the 
plaintiff  to  make  the  short  return  journey  without  molestation  and 
without  exacting  an  additional  fare.    In  doing  that,  the  defendant  would 
merely  perform  its  j^greement.    It  was  impossible  for  the  plaintiff  to 
le^ve  the  car  after  it  had  started  from  Delancey  street,  not  only  be- 
cause the  car  was  in  motion,  but  also  because  exit  was  prevented  by 
the  doors  of  the  car,  which  were  closed  and  under  control  of  the  con- 
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ductor.  The  plaintiflf's  first  opportunity  to  alight,  if  his  statements  arc 
true,  was  when  the  car  had  reached  the  Brooklyn  side  of  the  bridge 
and  was  about  to  return  to  Delancey  street  The  testimony  given  by 
witnesses  for  both  sides,  on  the  question  as  to  whether  plaintiif  had 
a  reasonable  opportunity  to  alight,  presents  an  issue  of  fact,  which 
should  also  have  been  passed  upon  by  the  jury. 

[5]  If  the  plaintiff  was  given  a  reasonable  opporttmity,  but  neglect- 
ed to  avail  himself  of  it,  the  defendant  had  the  right  to  demand  addi- 
tional fare  for  carrying  him  back  to  the  point  of  destination.  In  such 
event,  the  refusal  of  3ie  plaintiff  to  comply  with  the  demand  would 
justify  the  defendant's  servants  in  removing  the  plaintiff  from  the 
car,  but  without  using  undue  force.  If  he  was  carried  to  the  Brooklyn 
side  of  the  bridge  without  any  fault  of  his,  as  has  already  been  discus- 
sed, the  defendant's  servants  had  no  right  to  attempt  to  remove  him. 
Consequently,  if  plaintiff  chose,  he  had  a  right  to  resist.  English  v. 
D.  &  H.  Canal  Co.,  66  N.  Y.  454,  23  Am.  Rep.  69. 

The  present  case  is  distinguishable  from  Hoelljes  v.  Interurban 
Street  Ry.  Co.,  43  Misc.  Rep.  350,  87  N.  Y.  Supp.  133,  for  there  the 
passenger  voluntarily  stayed  on  the  car,  and  then  sought  to  make  the 
return  trip  without  paying  an  extra  fare.  Here  the  plaintiff  says  he 
never  had  an  opportunity  to  alight,  but  was  carried  over  the  bridge 
against  his  will  and  virtually  a  prisoner. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.    Order  filed.    All  concur. 


In  re  HOTSRADT. 

In  re  BOGARDU»*  ESTATB3. 

(Supreme  Court,  Appellate  Division,  Second  Department    Jane  18,  1919.) 

EZEOUTQBS  AND  ADHINflST&ATOBS  €=s»409 — AOCQVy^TXJfQ — RlQHT^OF  TKICPOBABT 

Administbatob  to  Account. 

A  temporary  administrator  must  account  only  when  the  letters  of  his 
office  are  revoked,  an  executor  qualifies,  or  an  administrator  in  chief  is 
appointed,  and  he  has  no  right  to  a  temporary  Intermediate  accounting 
before  such  time. 

Appeal  from  Surrogate's  Court,  Dutchess  County. 

Proceeding  for  the  settlement  of  the  account  of  Willet  E.  Hoysradt, 
temporary  administrator  of  the  estate  of  Emma  Bogardus,  deceased. 
From  a  decree  for  an  accounting,  the  American  Tract  Society  and  oth- 
ers appeal.  Reversed,  and  proceedings  held  in  abeyance  tmder  di- 
rections. 

Argued  before  JENKS,  P.  J.,  and  MILI.S,  RICH,  BLACKMAR, 
and  KELLY,  JJ. 

W.  H.  Van  Steenbergh,  of  New  York  City,  for  appellants. 

Folger  &  Rockwood,  of  Poughkeepsie,  for  respondent. 

JENKS,  P.  J.  After  the  lapse  of  almost  two  years  the  temporary 
administrator  has  obtained  a  decree  of  his  intermediate  accounting. 
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He  was  the  sole  petitioner  therefor,  none  supported  him,  and  o£  the 

five  legatees  who  appeared  upon  citation  three  opposed  the  petition. 
The  temporary  administrator  had  no  absolute  right  to  an  intermediate 
accounting,  although  the  Surrogate's  Court  could  order  him  to  account 
at  any  time. 

We  perceive  no  reason  why  this  petition  should  have  been  granted. 
The  precise  and  controlling  word  of  the  term  "temporary  administra- 
tor" is  "tempcwary,"  in  that  his  powers  are  to  preserve,  not  to  ad- 
minister. Riegelman  v.  Riegelman,  4  Redf.  Sur.  492.  When  the 
letters  of  such  an  officer  are  revoked,  or  the  executor  qualifies,  or  an 
administrator  in  chief  is  appointed,  as  the  case  may  be,  then  the 
temporary  administrator  must  account.  Jessup-Redfield's  Law  and 
Prac.  in  the  Surrogates'  Courts,  p.  663;  Heaton's  Surrogates'  Courts, 
p.  504. 

The  decree  is  reversed,  and  the  proceedings  are  held  in  abeyance 
until  the  appointment  of  an  executor  or  administrator  in  chief,  who 
should  be  made  a  party,  with  authority  to  examine  the  entire  accounts 
from  the  date  of  the  appointment  of  the  temporary  administrator, 
without  costs  of  this  appeal  to  any  party.    All  concur. 


In  re  (yRWULX. 

(8iu)reme  Court,  Appellate  Division,  Second  Department.    June  6,  1919.) 

AnOBNST  AND  CUENT  ^=5>58 — MISCONDUCT — SUSPENSION  FEOM  PRACTICE. 

A  lawyer  of  many  years'  standing,  who  charged  a  fee  for  renderin|r 
services  as  an  associate  member  of  the  legal  advisory  board  in  the  admin- 
istration of  the  Selective  Service  Law,  who  did  not  attempt  .to  conceal  th«» 
facts,  and  who  returned  fee  upoh  proceedings  being  instituted  against  him, 
will  be  suipended  from  practice  for  a  period  of  four  months. 

In  the  matter  of  Luke  O'Reilly,  an  attorney.  On  motion  to  confimi 
report  of  official  referee  advising  that  Luke  O'Reilly  be  punished 
sufficiently  to  manifest  effectiveljr  to  the  public  and  to  the  bar  tfiat  he 
has  offended  professional  integnty,  etc.  Respondent  suspended  from 
practice  for  a  period  of  four  months. 

Argued  before  JENKS,  P,  J.,  and  PUTNAM.  BLACKMAR,  KEL- 
LY, and  JAYCOX,  JJ. 

Mortimer  W.  Byers,  of  New  York  City,  for  the  motion. 
Jerry  A.  Wernberg,  of  Brooklyn,  opposed. 

PER  CURIAM.  The  report  of  the  official  referee  is  confirmed  and 
adopted.  The  respondent,  an  attorney  and  counselor  at  law  of  many 
years'  standing,  was  an  associate  member  of  the  legal  advisory  board 
of  the  city  of  New  York  in  the  admmistration  of  the  Selective  Serv- 
ice Law.  During  the  period  of  his  office  he  charged  and  received  a 
fee  of  considerable  amount  for  services  in  an  attempt  to  secure  the 
reclassification  of  a  person  who  had  been  placed  in  the  class  for  earli- 
est call  to  military  duty.     The  services  would  have  justified  some 

^=9For  otber  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  &  I&dexei 
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charge  by  an  attorney,  biit  the  ofFending'Was  charge  and  acceptance 
of  a  fee  for  work  that  was  in  the  line  of  the  respondent's  official  dnties. 
The  scheme  of  the  legal  advisory  boards  was  to  afford  free  legal  aid 
to  all  who  might  need  it,  and  thousands  of  members  of  the  bar,  at 
great  personal  loss,  gave  their  labor  day  and  night,  without  stint  and 
without  reward,  save  the  consciousness  of  duty  done.  The  respond- 
ent maintained  that  he  did  no  conscious  wrong,  but  the  referee  states 
that  he  "cannot  but  conclude  that  the  respondent  knew  that  he  was 
not  justified  in  demanding"  this  fee.  We  cannot  overlook  the  unethi- 
cal course  which  perverted  apparent  patriotism  to  persbnal  profit. 
.  The  referee  does  not  propose  the  punishment,  but  advises  that  it  be 
^'sufficient  to  manifest  effectively  to  the  p'ufelic  and  to  the  bar  that  the 
respondent  has  offended  professional  integrity  and  has  incurred  the 
grave  displeasure  of  the  court."  The  respondent  hitherto  has  pur-* 
sued  a  long  and  active  career  at  the  bar,  not  marred 'by  any  depar- 
ture from  tht  integrity  required  by  his  profession.  The  referee  says 
that  the  respondent  now  exhibits  contrition,  quite  apart  from  the 
chagrin  of  detection  and  its  consequences.  We  are  impressed  with 
respondent's  commendable  frankness,  in  'that,  although  he  soujght  to 
defend  or  to  extenuate  his  conduct,  he  did  not  make  any  attempt  to 
cloak  or  conceal  the  facts  by  evasion  or  prevarication.  He  returned 
the  fee  when  this  proceeding  was  instituted. 

Our  unanimous  decision  is  that  the-'respondent  must  be  suspended 
from  tho  practice  of  his  profession^  for  the  period  of  four  a?onths  from 
the  date  of  the  entry  of  this  order.  Settle  order  before  the  Presiding 
Justice. 


PEOPI^E  V.  COONEX. 
(Supreme  OCurt,  Appellate  IMVision,  Second  Department    Jtme  18,  1919.) 

1.  Gbiminal  Law  <©=5>1202(1)— Second  OFF»ifs?>-r-PMJViou8  Conviction— Cred- 

ibility— Sentence, 

Olie  indictment  of  defendant  as  m  second  offender  and  the  pleading  of 
his  previous  wrongdoings  In  the  indictment  Is  not  for  purpose  of  affecting 
his  credibility,  but  for  purpose  of  affecting  punishment  in  the  event  of 
conviction. 

2.  Witnesses  ^=»337(5) — Credibility  or  Dbfenda.nt — Pbevious  Conviction. 

JUry  can  consider  previous  convictions  as  bearing  upon  defendant's 
credibiUty. 

3.  CRiMiNAdb  Ik&\ff  <Sc;^1172(2) — ^Appeal — ^Habkless  Ebrob--^In8tbi7gtion. 

Instruction  that  defendant  was  indicted  as  a  second  offender,  and  that 
previous  wrongdoings  were  pleaded  In  Indictment  for  purpose  of  affecting 
defendant's  credibility,  was  harmless,  since  jury  can  consider  previous  con- 
viction as  bearing  upon  defendant's  credibility.  < 

Appeal  from  Kings  County  Court. 

Patrick  Cooney  was  convicted  of  the  crimes  of  burglary  in  the  sec- 
ond degree,  robbery  in  the  second  degree,  grand  larceny  in  the  first 
degree,  and  assault  in  the  second  degree  as  a  second  offense,  and  he 
appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  PUTKAM,  BLACKMAR,  KEL- 
I,Y,  and  JAYCOX,  JJ. 

'^^SfVov  other  cases  cee  same  topic  ft  KBT-NUMBfi}R  In  all  Key-Numbered  Dtsesta  A  Indexes 
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George  Gordon  Battle,  of  New  York  City  (Lanman  Crosby,  of  New 
Yortc  City,  on  the  brief),  for  appellant. 

Harry  G.  AwdcfAQn,. /Uat.  Dist-  Atty,,  of  Brooklyn  (Harry  E.  Lew- 
is, Dist.  Atty.,  of  Brooklyn,  on  the  i>rief),  for  the  People. 

PER  CURIAM.  While  we  have  ^ivcn  careful  attention  to  all  the 
reasons  urged  by  the  learned  counsel  for  the  deferidant  for  the  re- 
versal of  the  judgment  of  conviction  herein,  we  consider  it  necessary 
to  refer  to  only  one.  In  the  course  of  his  charge  the  learned  county 
judge  said: 

>  "And  again  the  law  says  that  wher^  one  Is  indicted,  as  a  second  offender, 
and  there  is  placed  in  the  indictment  the  record  of  his  previous  wrongdoing, 
an^,  as  In  this  case,  when  he  has  testified  lilmself  as  to  two  others  in  addi^ 
tion  to  these  three  that  are  here  recorded,  it  Is  done  for  th^  t>urpo6e  of  af- 
fectinjj  his  credibility.  Knowing  his  record,  it  is  for  you  to  say  whether  you 
believe  him  or  not,  and  so  that  is  the  reason,  he  being  charged  as  a  second 
offender  here,  that  you  can  tak^  these  previous  coavictions  into  consideration 
upon  his  credibility — not,  of  course,  to  prove  that  he  is  guilty  of  the  crime 
charged  here."  /    . 

.  An  exception  was  takeh  to  this,  and  later  the  court  was  asked  to 
charge  that  the  indictment  did  not  contain  a  recital  of  the  previous 
convictions  for  the  purpose  of  aSecting  the  credibility  of  the  defend- 
ant, but  as  bearing  upon  the  subject  of  his  j>unisluiient  in  the  event  that 
he  should  be  convicted. 

[1*3]  As  a  matter  of  law,  the  charge  was  erroneous  as  made,  and 
the  refusal  to  charge  as  requested  was  also  erroneous;  but  the  de- 
fendant was  not  prejudiced  in  any  way  by  the  charge  or  refusal  to 
charge.  These  previous  convictions  were  properly  before  the  court, 
and,  the  defendant  having  testified  as  4  witness  in  his  owp  behalf,  the 
jury  could  take  into  consideration  the  previous  convictions  as  bearing 
upon  his  credibility.  It  was  perfectly  immaterial  to  the  jury  whether 
the  court  charged,  that  they  were  recited  in  the  indictment  for  that  pur- 
pose, or  whether  the  court  charged  the  jury  that,  having  been  intro- 
duced in  evidence,  and  the  defendant  having  testified  in  his  own  behalf, 
they  could  then  consider  them  as  bearing  upon  his  credibility.  The 
effect  was  the  same  in  either  event.  The  jury  was  entitled  to  con- 
sider these  previous  convictions  as  bearing  upon  the  defendant'^  cred- 
ibility.   The  error  was  harmless. 

Judgment  of  conviction  of  the  County  Court  of  Kings  County 
affirmed. 
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PEOPLE  ex  rel.  JOHNSON  v.  KENNEDY,  Comn488SoQer  of  Public  Safety 
(Snpretne  Court,  Special  TDerm,  Albany  County.    Jane  16,  1919.) 

1.  PBOHiBmoN  ^==>26 — ^Alijegations  of  Petition — Failubc  tc  Filb  Bstubit 
— Pbesumption. 

tJpon  petition  for  writ  of  prohibition  to  pre^eit  comioittikmet'of  pubtle 
safety  from  hearing  charges  filed  against  police  officer^  upon  ground 
that  similar  charges  by  same  complainant  liad  been  considered  and  dis- 
missed, where  commissioner  of  public  safety  executed  return  to  temporary 
writ  granted  upon  order  to  show  cause,  but  did  not  fliLe  r^tom,  so  fiar  as 
disposition  of  motion  to  make  temporary  writ  permanent  is  coucemedt  the 
allegations  of  the  petition,  as  far  as  the  making  and  dismissal  of  the 
charge  is  concerned,  will  be  assumed  to  be  true. 

2.'  Pbohibitxon  ^»4— Piscrbtion — ^Injustice. 

Court  should  hesitate  to  grant  writ  of  prohibition,  unless  in  the  exer- 
cise of  wise  'and  cautious  discretion  such  writ  is  witiiout  apparent  doubt 
required  to  prevent  an  injustice  being  done. 

3.  Pbohibition  ^bs>6(2) — ^Police  Ofkeobbs — ^Heabinq  Befobie  CoioasBioiiEB  or 
Public  Safett. 

Commissioner  of  public  safety  will  not  be  prevented  by  writ  of  prohibi- 
tion from  hearing  charges  filed  against  police  ofllcer  that  he  had  improp- 
erly retained  sum  of  money  paid  to  htm  as  police  officer  as  a  portion  of  a 
reward  offered,  where  officer  claimed  to  have  been  told  by  commissioner 
of  public  safety  to  retain  such  money  for  his  private  use ;  the  commission- 
er of  public  safety  having  jurisdiction  of  8U(di  hearing. 

Petition  for  prohibition  by  the  People,  on  the  relation  of  Lewis 
B.  Johnson,  against  T.  Francis  Kennedy,  Commissioner  of  Public 
Safety  of  the  City  of  Cohoes*  Temporary  writ  dissolved,  and  motion 
denied. 

Fellows  &  McElwain,  of  Cohoes,  for  petitioner. 
J.  S.  Carter,  of  Cohoes,  for  respondent. 

RUDD,  J.  The  petitioner  seeks  an  order  granting  a  writ  of  pro- 
hibition preventing  the  commissioner  of  public  safety  of  the  dty  of 
Cohoes  from  hearing  charges  filed  against  Lewis  B.  Johnson,  a  mem- 
ber of  the  police  force  of  the  city  of  Cohoes,  on  the  sole  ground  that 
upon  similar  charges  by  the  same  complainant  against  this  relator  a 
hearing  was  had  before  the  same  commissioner  of  public  safety,  a  de- 
termination reached,  and  the  charges  dismissed. 

One  Peter  Daley  made  a  charge  against  Lewis  B.  Johnson,  the 
relator  herein,  accusing  Johnson  of  having  committed  assault  upon 
Daley  on  the  10th  day  of  June  1918 ;  that  such  assault  was  made  while 
relator  was  in  a  state  of  intoxication  and  in  a  saloon.  A  hearing  was 
fixed  by  the  commissioner  of  public  safety  for  the  27th  day  of  June^ 
1918.  Upon  the  9th  day  of  July,  1918,  the  complainant,  Daley,  filed 
a  written  instrument  withdrawing  the  charges  made  against  the  re- 
lator. 

In  the  petition  filed,  the  relator  claims  that  the  commissioner  refused 
to  accept  the  withdrawal  of  the  charges,  that  a  hearing  was  had  by  the 
commissioner,  that  Peter  Daley,  the  complainant,  was  sworn  as  a 
witness ;  that  evidence  was  taken,  that  such  evidence  was  reduced  to 
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wdting;  and  ibat  the^  charges'  were  duly  dismissed  by  tile  commissioq^ 
er  of  public  Sjafcty.    ., 

[1]  Wliile  the  reapoodent,  the  commissiuner  of  public  fiaf^ty,  has 
executed  a  reuim  to  the  temporary  writ  heretofore  granted,  upon  the 
order  to  show  cattse,  it  appears  that  so  far  as  the  disposition  of  this 
motion  here  made  is  concerned  the  respondent  does  not  file  such  re- 
turrV'  aad  presrats  the.: matter  for  consideration  of  the  court  simply 
upon  the  petition  of  the  relator  filed  herein/  Having  this  in  mind,, 
we  assume  that  the  allegations  of  the  petition  are  true,  so  far  as  the 
making  of  the  charges  is  concerned,  and  even  as  far  as  the  allegation 
goe3  with  reference  to  the  dismissal  of  the  charges  particularly  above 
referred  to. 

[  2  ]  It  :al$<i  appearjs  from  the  petition  that  pi^ctically  tbe^  same  charge 
is  made  by  the  complainant,  Daley,  against'  the  relator  under  date 
of  April  22,  1919,  alleging  an  assault  on  the  10th  of  June,  1918,  and 
the  commissioner  of  public  safety  has  fixed  a  hearing  upon  that 
charge.  It  is  in  substance  for  an  assault  by  the  relator  while  in  a  state 
of  intoxication.  The  court  should  hesitate  to  grant  a  writ  of  prohi- 
bition, unless  in  the  exercise!  of  a  wise  and  cautious  discretion  such 
writ  is  without  apparent  doubt  required  to  prevent  an  injustice  be- 
ing done. 

The  difficulty  about  the  situation  here  presented  is  that,  in  addition 
to  the  charge  again  made  under  the  date  of  April  22,  1919,  there  is 
a  further  charge  made  by  the  same  complainant  against  the  relator, 
Johnson^  under  date  of  April  26,  1919,  which  charge  in  effect  is  that 
the  relator  improperly  retained  and  withheld  for  his  own  use  and 
purposes  the  sum  of  $50  paid  to  him  as  a  police  ofiLoer  as  a  portion 
of  a  reward  offered.  A  hearing  under  this  charge  was  fixed  by  the 
commissioner  of  public  safety  for  the  2d  day  of  M^y,  1919,  and  the 
hearing  is  now  restrained  by  the  order  outstanding,  The  last-men- 
tioned charge,  concerning  the  $50  alleged  to  have  teen  retained,  it  is 
not  claimed  has  been .  heretofore  made,  and  is,  so  far  as  this  matter 
goes,  a  new  charge. 

[3]  The  temporary  writ  of  prohibition  could  not,  of  course,  be  con- 
tinued, because  it  clearly  appears  that  it  restrains  Ae  comraifesiorter  of: 
public  safety  from  having  a  hearing  concerning  a  matter  as  to  which 
he  has  jurisdiction.  As  to  the  charge  made  aUeging  misappropria- 
tion of  $50  received  as  a  reward,  the  relator,  Johnson,  files  an  answer, 
in  which  he  alleges  that  in  November,  1917,  he  arrested  a  deserter 
from  the  United  States  army,  and  a  few  days  thereafter  received  a 
check  for  $50  as  a  reward  from  the  United  States  government  for 
making  such  arrest,  that  James  H.  Mitchell  was  then  commissioner 
of  public  safety  of  the  city  of  Cohoes,  and  that  relator,  Johnson, 
took  the  check  of  $50  to  Commissioner  Mitchell,  and  that  the  com- 
missioner, under  and  pursuant  to  the  charter  of  the  city  of  Cohoes, 
authorized  the  relator,  Johnson,  to  retain  the  said  money  for  his  pri-' 
Vdte  use. 

The  charge  as  to  the  $50  and  the  answer  thereto  are  matters  which 
Gould  fairly  be  considered  by  the  commissioner  of  public  safety  under 
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the  charge  ivWch  has  been  made  under  date  of  April  26,  1919.  The 
court  cannot  issue  a  writ  prohibiting  a  hearing  under  that  charn. 

For  the  reasons  before  stated  concerning  the  Charge  under  date  of 
April  26,  1919,  relating  to  the  $50  reward,  the  temporary  writ  of  pro- 
hibition under  the  order  to  show  cause  cannot  be  continued.  The 
writ,  therefore,  is  dissolved. 

An  order  may  be  made,  denying  the  motion  and  dissolving  the  writ, 
without  costs. 


ANDONIAN  V.  COOK. 
(Supi^me  Court,  Appellate  Term,  First  Department    Tune  11,  ldl9.) 

OOSTRACTS  ^:5»28(8)t-A0BEEKENT  TO  RESELL  AT  A  PROFIT — ^EVIDENCE. 

Evidence  held  not  to  show  aUeged  contract  whereby  defendant  guaran- 
teed to  reseU  for  plaintiff  at  not  less  than  $600  a  rug  costing  plaintiff 
$55. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan^  Third  Dis- 
trict. . 

Action  by  George  Andonian  against  Arthur  Lee  Cook.  Judgment 
for  pbintiflf,  and  defendant  appeals.    Reversed^  and  new  trial  granted. 

Argued  M!ay  term,  1919,  before  GUY,  BIJUR,,  and  DELEHAN- 
TY,  J  J. 

Carrington  &  Pierce,  of  New  York  City  (G^.  D.  Carrington,  of  New 
York  City,  of  counsel),  for  appellant. 

Paul  Rude,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Defendant  appeals  from  a  judgment  of  $319.73 
entered  in  favor  of  the  plaintiff  after  a  trial  in  the  Municipal  Court 
of  the  City  of  New  York  without  a  jury.  The  pleadings  were  oral ; 
the  complaint  being  for  breach  of  contract,  and  the  answer  consist- 
ing of  a  general  denial.  It  appears  that  the  plaintiff  was  the  owner 
of  a  Chinese  rug  for  which  he  had  paid  the  sum  of  $55.  This  he 
placed  in  the  hands  of  the  defendant  for  the  purpose  of  being  resold  at 
a  profit,  and  was  so  resold  for  the  sum  of  $196.  The  real  point  in- 
volved in  this  litigation  is  based  upon  a  question  of  fact  as  to  whether 
the  rug  was  to  be  resold  at  a  price  not  less  than  $600. 

The  only  witnesses  as  to  the  agreement  for  the  resale  of  the  article 
were  the  parties  themselves.  The  plaintiff  testified  that,  when  he 
showed  the  rug  to  the  defendant,  the  latter  said  : 

"It  is  a  good  Chinese  rug.  I  will  sell  it  for  you  for  not  less  than  $600  or 
$700." 

He  further  testified  that  defendant  was  to  have  the  rug  washed, 
that  the  expense  thereof,  together  with  the  cost  of  the  rug,  were  to  be 
taken  out  of  the  proceeds  of  the  sale;  and  that  the  profits  were  to  be 
then  divided  equally  between  them.  •  Plaintiff  also  testified  that  the 
vajue  of  the  rug,  at  most,  was  but  $290,  and  other  witnesses  placed 
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the  value  at  about  one-half  that  amount.    During  the  course  of  the 
trial  the  learned  justice  stated : 
*  "I  am  absolutely  certain  that  that  rug  was  never  worth  ICOO,"       ' 

At  another  time  be  said; 

"I  cannot  beUere  that  this  man  guaranteed  to  sell  the  rug  for  $600.  Xou 
halve  not  Bustained  the  burden  of  pro<tf  of  satisfying  me  that  that  is  so.  He 
might  have  said ;  1  think  I  can  get  $600  or  $700  for  it*  There  would  l^e  no 
guaranty.   A  man  would  be  unflt  to  be  In  bushiess  if  he  made  such  a  guaranty." 

At  the  close  of  the  testimony  the  learned  court  appeared  to  be  in 
doubt,  whereupon  the  case  was  reopeiied  and  the  plaintiff:  called  to 
the  stand.  He  testified  as  to  how  long  he  had  known  the  defendapt 
and  that  he  had  never  sold  him  itoy  rugs  before.  On  cross-examina^ 
tion  he  said  that  the  defendant  was  an  honorable  man,  and  one  who 
always  kept  his  promises,  and  in  reply  to  a  question  of  defendant's 
counsel  stated: 

••The  lafet  words  Mr.  Cook  told  me,  that  he  would  not  sell  It  for  less  than 
$600." 

Thereupon  the  court  held  the  defendant  liable  upon  the  basis  of  a 
guaranty  entered  ii^to  by  him  ta  sell  the  rug  for  not  less  than  $600. 

We  tbmk  the*  learned  court  wa§  originally  right  in  disbelieving  the 
incredible  story  testified  to  by  plaintiff,  and  that  the  record  was  m  no 
material  respect  changed  by, subsequent  testimony  given  in  connection 
therewith. 

The  judgment  rendered  is  clearly  against  the  weight  of  the  evidence, 
and  should  be  reversed,  and  a  new  trial  granted,  with  $30  costs  to  ap- 
pellant to  abide  the  event. 


(laSApp.  P1V..218) 

OIi;<MOBE  v«  HIBSCHMAK. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  6»  1910.) 

1,  Appeal  and  Bbbob  ^=s>1100 — Olebical  Kbbob8— Corbsctxon. 

Omission  of  words  "with  interest,"  after  amount  of  defendant's  liability, 
in  decision  of  Appellate  Division  and  order  entered  thereon,  held  a  cleri- 
cal error,  which  could  be  corrected  by  Appellate  Division  and  Special 
l^rm,  ev^n  though  decision  of  Appellate  Division  had  been  affirmed  by 
•  Oourt  of  Appeals,  and  Judgment  of  Court  of  Appeals  made  the  Judgment  of 
the  court  below. 
2*  Xntebest  <S=»39(4)—Mqnet  Obtautsd  bt  Fbaud, 

Where  money  Is  obtained  by  fraud,  the  law  implies  a  contract  to  repay 
it,  and  the  amount  bears  interest  from  the  date  it  was  obtained. 

Appeal  from  Special  Terhi,  Kings  County. 

Action  by  Lydia  E.  Gilmore  against  Stuard  Hirschcian,  impleaded 
with  others.  From  an  order  modifying  the  judgment,  defendant 
Hirschman  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  KELLY, 
and  JAYGOX,  JJ.      . ^ 
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•  A.  S.  Gilbert,  of  New  York  City,  for  appellaot 

N.  Otis  Rockwood,  of  New  York  City  (Jol^n  Brooks  Leavitt,  of 
New  York  City,  on  the  brief),  for  respondent 

PER  CURIAM.  In  a  foreclosure  action  the  defendant  Hirschman 
was  held  liable  for  any  deficiency  there  might  be  to  the  extent  of 
$16,210.04.  Hirschman  was  not  the  maker  of  the  bond  secured  by 
the  mortgage,  but  was  held  to  have  obtained  said  sum  of  $16210.04 
by  fraud.  Upon  an  appeal  to  this  court  the  amount  of  Hirschman's 
liability  was  reduced  to  $6,210.04,  and  the  judgment,  as  modified,  af- 
firmed. 171  App.  Div.  594,  157  N.  Y-  Supp.  727.  The  defendaiat 
appealed  to  the  Court  of  Appeals ;  the  plaintiff  did  not  appeal.  The 
decision  of  this  court  was  affirmed  by  the  Court  of  Appeals,  and  the 
judgment  of  the  Court  of  Appeals  was  thereafter  made  the  judgment 
of  the  court  below.  The  plaintiff  then,  apparently  for  the  first  time, 
discovered  that  in  the  decision  of  this  court  and  in  the  order  entered 
thereon  the  words  "with  interest"  had  been  omitted  after  the  amount 
of  the  defendant's  liability.  Application  was  made  to  this  court  to 
amend  its  order,  the  motion  was  granted,  and  then,  in  pursuance  to  the 
amended  order,  the  judgment  in  the  court  below  was  amended  by 
adding  the  words  "with  interest"  immediately  after  the  amount  of  de- 
fendant's liability.  From  the  order  of  the  Special  Term,  amending 
the  Judgment,  this  appeal  is  taken. 

[1]  Upon  this  appeal  the  defendant  ui^es  that  this  court  has  no 
power  to  make  the  order  amending  its  previous  order,  and  that  the 
Special  Term  was  without  authority  to  change  the  terms  of  the  judg- 
ment in  reliance  upon  the  order  of  this  court.  To  support  this  prop- 
osition the  appellant  cites  O'Brien  v.  Seybolt  (No.  2)  163  App.  Div. 
162,  148  N.  Y.  Supp.  489,  and  Herpe  v.  Heipe,  225  N.  Y.  323,  122 
N.  E.  204.    In  the  last-mentioned  case  it  is  said: 

''Clerical  errors  or  a  mistake  in  the  entry  of  the  Judgment,  or  the  omission 
of  a  right  or  relief  to  which  a  party  is  entitled  as  k  matter  of  course,  may 
alone  be  corrected  by  the  trial  court  through  an  amendment.  Bohlen  v.  Mel. 
El.  Ry.  CJo.,  121  N.  Y.  546  [24  N.  B.  982] ;  Heath  ▼.  New  York  Btdldtng  Loan 
Banking  Co.,  146  N.  Y.  260  [40  N.  E.  770] ;  Com  Excliange  Bank  of  Chicago 
V.  Blye,  119  N.  Y.  414  [23  N.  B.  805] ;  Card  v.  Meincke,  70  Hun,  382  [24  N.  Y. 
Supp.  375]." 

The  error  corrected  by  the  order  complained  of  was  a  clerical  error. 
The  opinion  of  the  comt  upon  the  former  appeal  (171  App,  Div. 
594,  157  N.  Y.  Supp.  727)  makes  no  allusion  to  interest,  and  shows 
that  the  quegtion  of  interest  was  in  no  way  involved  in  the  controversy 
then  before  the  court.  The  method  by  which  the  reduction  was  made 
did  not  involve  the  determination  of  any  principle  which  in  any  way 
related  to  the  question  of  the  appellant  beifig  liable  to  pay  interest. 
An  examination  of  the  papers  upon  that  appeal  shows  that  the  appel- 
lant made  no  point  in  regard  to  the  allowance  oi  interest.  It  was  ap- 
parently conceded  that  if  the  appellant  was  liable  for  any  sum,  he 
was  liable  for  interest  on  that  sum  from  the  date  when  it  was  re- 
ceived. The  judgment  was  modified  only  to  the  extent  of  reducmg  the 
amount  for  which  the  defendant  was  liable.     This  indicates  clearly 


Digitized  by 


Google 


Sop.  Ct)  AJtONOWITZ  V.  LAMPOKT  789 

<176N.y.S.) 

that  the  omission  of  the  words  "with  intcxcst"  was  merely  a  clerical 
error. 

[2]  The  xnofoey  obtained  by  the  defendant  having^  been  obtained 
by  fraud,  the  law  implied  a  contract  by  the  appellant  to  pay  this  money 
over  to  the  plaintiff  and  the  defendant  Ijams,  and  the  amount  thereof 
became  immediately  due  to  these  parties,  and  bore  interest  from  the 
time  the  appellant  received  it.  22  Cyc.  1506.  The  omission  of  the 
words  "with  interest**  was  therefore  an  omission  of  a  right  or  relief 
to  which  the  plaintiff  was  entitled  as  a  matter  of  course. 

The  order  appealed  from  is  affirmed,  with  $10  costs  and  disburse- 
qients. 


AKONOWITZ  ▼.  I-AJiPOBT  et  aL 

(Supreme  Coiurt,  Appellate  Term,  First  Department    June  17,  1919.) 

APPBAI,  AirO   EBHOft  9B>fi22*-HATIBBB  EBVZBWABK»-»DBNIiX  OF  MOTION    FOB 

NXW  TRIAIt-WAIYEB  OP  IBBBQULABJTT. 

Where  plaintiff  failed  to  move  for  new  trial  at  the  term  at  which  the 
case  was  heard,  and  moved  on  the  Judge's  minutes  at  a  Special  Term 
thereafter,  though  before  the  same  Judge,  the  order  denying  the  motion 
for  new  trial  can  be  reviewed  by  the  Appellate  Term,  for,  no  objection 
having  been  taken  below  1%  the  entertaining  of  plaintifTs  application,  the 
delay  in  maUng  the  application  was  an  irregularity  which  was  waived. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Benjamin  Aronowitz  against  S.  Charles  Lamport  and 
others.  From  an  order  denying  his  motion  for  new'  trial,  made  on  the 
judge's  minutes,  plaintiff  appeals.  Order  reversed,  and  new  trial 
granted. 

See,  also,  172  N.  Y.  Supp.  261. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Burnstine  &  Ceist,  of  New  York  City  (!•  Bajch  I^uis,  of  New  York 
City,  of  counsel),  for  appellant. 

Horace  London,  of  New  York  City  (Samnel  Golding,  of  New  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J,  This  action  was  brought  by  plaintiff  to  recover,  as  as- 
signee of  his  brother,  for  commissions  alleged  to  have  been  earned 
by  the  latter.  The  complaint  appropriately  alleges  that  prior  to  the 
commencement  of  the  action  the  brother  had  dul^  assigned  the  claim 
to  plaintiff.  At  the  close  of  the  plaintiff's  case,  it  appearing  that  the 
only  assignment  which  plaintiff  held  was  one  of  his  assignor's  claims 
"against  the  firm  of  Lamport  Manufacturing  &  Supply  Co.,"  whereas 
■defendants  are  four  individual  copartners  "trading  as  Lamport  Man- 
ufacturing Supply  Co.;"  defendants  moved  to  dismiss  the  complaint 
on  the  ground  that  no  proper  assignment  had  been  proved.  Plain- 
tiff's counsel  was  thereupon  permitted  to  recall  his  assignor  "for  the 
purpose  of  identifying  this  assignment."  'the  learned  judge  below 
thereafter  ruled  substantially  that  no  parol  evidence  might  be  given 

^s»ToT  otta^r  cases  see  samo  topic  ft  KBT-KUMBBR  In  all  Key-Nambered  Digests  ft  Indexes 


Digitized  by 


Google 


790  176  NEW  YORK  SUPI^LBMBJNT  (Sbp.  Ct 

in  support  of  the  assignment,  because  ''you  claint  it  is  a  written  as- 
signment." 

Respondent  does  not  even' attempt  to  justify  this  ruling  (Folinsbee 
V.  Sawyer,  157  N.  Y.  1%,  199,  51  N.  E.  994;  American  Ice  Co.  v. 
Meckel,  109  App.  Div.  93,  96,  95  N.  Y.  Supp.  1060),  but  urges  that 
plaintiff,  having  failed  to  move  for  a  new  trial  at  the  same  tferm  in 
which  the  case  was  heard,  but  having  moved  upon  the  judge's  minutes 
at  a  Special  Term  thereafter,  though  before  the  same  judge,  the  or- 
der denying  the  motion  for  a  new  trial  cannot  be  reviewed  by  this 
court.  He  cites  no  authority  for  the  proposition  that  the  order  cannot 
be  reviewed  by  this  court,  but  so  far  as  the  point  intimates  that  the 
judge  had  no  power  to  entertain  the  motion  his  contention  is  without 
merit.  No  objection  having  been  taken  below  to  the  entertaining  of 
plaintiff's  application,  bdatement  of  the  motion  w^s  a  mere  irregular- 
ity, which  was  waived  by  failure  to  object  thereto.  Courtney  v.  Bak- 
er, 60  N.  Y.  -1,  at  page  7. 

Order  reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


BART  ▼.  HAROV 

(Supreme  Court,  Appellate  Division,  First  Department,    arnne  13,  191&.) 

1.  Specific  Pebfobmance  ^s5>127(3) — Rslisv-^Alixgations  6f  Ck>i£PiAtKT. 

In  a  suit  by  a  wife  against  her  husband  for  specific  performance  of  an 
oral  agreement,  In  consideration  of  dismissal  of  divorce  proceedings  where- 
by the  husband  was  to  transfer  to  the  wife  a  ^ne-half  interest  In  his  busi- 
ness, a  judgment  decreeing  that  plaintiff  had  a  one-half  Interest  In  such 
business,  and  requiring  plaintiff  to  account  every  six  months  for  increase 
and  income  as  long  as  the  business  should  continue,  was  erroneous ;  such 
an  arrangement  not  being  alleged  in  the  complatnt  a»  part  of  the  settle- 
ment agreement 

2.  Specific  PsKFOBiiANCE  ^=»2d(l)«^-GBOTmDB — Sofficunot  o9  Bvidenob  as 

TO  Agbeement. 

.  Specific  performance  of  an  oral  agreement  caA  only  be  decreed  where  it 
Is  established  with  definlteness  and  certainty. 

3.  Specific    Pebfobmanoe    €=»2S(3) — ^Pabtnebship    Aobeements — Tcbx    of 

Pabtnbbship. 

Specific  performance  of  a  contract  to  enter  into  partnership,  or  to 
compel  the  performance  of  a  contract  of  partnership  already  In  exi8teDGe» 
where  no  definite  term  is  fixed,  cannot  be  decreed.. 

4.  Specific  FfiBfOBiCANCB  <@c»79 — Equxtabui  Belief— Tebk  of  Pabtnebship 

Aobeembnt. 

Where  a  partnership  contract  Is  for  a  definite  term,  relief  will  be  grant- 
ed to  the  extent  of  compelling  the  executlcxi  of  the  partnership  articles 
or  the  transfer  of  property,  Where  there  has  been  a  part  performance,  or  to 
restrain  any  partner  from  carrying  on  business  under  the  partnership 
name  with  other  persons,  or  from  publishing  notices  of  dissolution. 

DowUng,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 
Suit  by  Madge  Hart  against  Max  Hart.     From  an  interlocutory 
judgment,   directing  an  accounting  before  a  referee  and  decreeing 
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specific  performance,  of  an  oral  agreement,  defendant  appeals.    Modi- 
fied and  affirmed. 

Argued  before  CLARKE,  R  J.,  and  DOWLING,  SMITH,  PAGE, 
andPHILBIN,  JJ. 

Blandy, ,  Mooney  &  Shipman;  of  New  York  City  (Edmund  .  1,, 
Mo6n^,  of  New  York  City,  of  counsel,  and  Eli  S.  Wolbarst,  of  New 
York  City,  on  the  brief),  for  appellant. 

Hirschman  & ,  Drucker,  of  New  York  City  (Herbert  C.  Smyth,  of 
New  York  City,  of  counsel),  •  for  respondent 

PAGE,  J,  The  evidence  amply  sustains  the  findings  of  the  learned 
justice  at  Special  Term  that  the  plaintiff  and  defendant  had  n^iutually 
agreed  that,  if  the  plaintiff  would  discontinue  the  actions  for  a  divorce 
and  for  a  dissolution  of  the  partnership  which  she  alleged  had  existed 
between- them  in'theV^tideville  booking  business,,  and  return  to  and 
live  with  the  defendant  as  man  and  wife,  the  defendant  would  pa.y  to 
the  plahitiff  $20^000  in  oash,  and  malie  an  equal  division  of  all  his 
property  and  transfer  to  her  the  one-half  part  thereof;  that  in  con- 
sideration of  this  agreement  the  plaintiff  caused  the  two  actions  tb  be 
discontinued  and  returned  to  the  defendant  and  cohabited  with  him, 
thus  losing  all  right  of  action  against  him  for  divoree^  to  which  he 
admitted  that  he  had  no  defense.  Having  accomplished  his  purpose, 
the  defendant  obtained  poissession  of  the  check  for  $20,000  which  he 
had  given  the  plaintiff,  upon  the  promise  to  get  it  cashed  for  heif,  end 
thereafter  refused  to  pay  the  amount  to  her,  and  has  wholly  failed  to 
keep  his  agreement  in  any  particular,  except  that  the  $75  per  week 
has  been  paid  to  her  on  the  written  order  of  the  defendant,  which  he 
attempted  unsuccessfully  to  cancel.  To  the  extent  that  the  judgment 
decr^s  a  specific  performance  of  the  agreement  in  the  above  partic- 
ulars, and  an  accounting  to  carry  the  same  into  effect,  it  should  be 
affirmed. 

[1-3]  In  so  far,  however,  as  the  judgment  decrees  that  the  plain- 
tiff has  a  one-half  interest  in  the  booking  business  conducted  by  the 
defendant,  and  requires  him  to  account  to  the  plaintiff  every  six 
months  for  the  profits,  increase,  and  income  hereafter  arising  from 
said  business  so  long  as  the  business  shall  continue,  it  cannot  be  sus- 
tained. First  Such  an  arrangement  was  not  alleged  in  the  complaint 
to  have  been  a  part  of  the  settlement  agreement.  ,  Second.  It  was  not 
clearly  and  distinctly  proved  to  have  been  a  part  of  the  agreement 
made  between  the  parties.  Specific  performance  of  an  oral  agreement 
can  only  be  decreed  where  the  same  is  established  with  definiteness 
and  certainty.  Third.  Specific  performance  of  a  contract  to  enter  in- 
to partnership,  or  to  compel  the  performance  of  a  contract  of  part- 
nership already  in  existence,  where  no  definite  term  is  fixed,  cannot 
be  decreed.  Such  a  partnership  would  be  at  will,  and  dissoluble  at 
the  pleasure  of  any  of  the  parties,  and  such  a  dissolution  would  termi- 
nate the  contract  and  make  the  decree  an  empty  form.  Wilcox  v. 
Williams,  92  Hun,  250,  252,  36  N.  Y.  Supp.  944;  Pomeroy  on  Specific 
Performance,  §  290. 
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[4]  Where  the  cbntract  is  for  a  definite  term,  ifelief  may  be  granted 
to  the  extent  of  compelling  the  execution  of  the  partnership  articles, 
or  the  transfer  of  property,  where  there  has  been  a  pArt  performance, 
or  to  restrain  any  partner  from  carrying  on  business  unaer  the  part- 
nership name  with  other  persons,  or  from  publishing  notices  of  dis- 
solution. Goldberg  v.  Kirschstein,  36  Misc.  Rep.  249,  252,  73  N.  Y 
Supp.  358 ;  Fry  on  Spec.  Perf .  §  961.  The  case  under  consideration 
comes  under  none  of  the  exceptions.  If  an  agreement  of  copartnership 
exists  between  the  parties,  a  breach  thereof  would  give  rise  to  a 
cause  of  action,  for  which  an  appropriate  remedy  is  provided. 

The  judgment  should  be  modified,  by  striking  therefrom  the  provi- 
sions as  to  the  accounting  for  the  profits  of  the  booking  btrsiness,  and, 
as  so  modified,  affirmed,  with  costs  to  the  respondent.  Settle  order 
on  notice. 

CLARKE,  P.  J.,  and  SMITH  and  PHILBIN,  JJ.,  concur. 
DOWLING,  J.    I  dissent,  and  vote  to  reverse  the  judgment  and 
dismiss  the  complaint^  on  the  ground  that  the  agreement  sued  on  has 

not  been  proven. 


RODOBRS  &  HAGBBlrr,  Inc.,  v.  BRUNSWICK  MABIMB  OONST. 
CORPORATION. 

(Supreme  Conrt,  Appellate  Division,  First  Department    June  18,  1919:) 

1.  PiiEADiif  o  ^s>42'^Undeb  Codb— Form  of  Complaint. 

A  complaint,  substantially  the  same  in  its  form  and  allegations  with 
the  old  common  or  general  count  in  aBSumpslt,  is  in  accordance  with  the 
fundamental  principles  of  the  new  procedure,  and  can  be  regarded  as  good 
pleading. 

2.  Monet  Received  «=>17(1) — Comi»laint — Sufficiency. 

Complaint  ailing  that  defendant  became  indebted  to  plalntiff  in  the 
sum  of  $5,000  for  money  had  and  recelTed  by  defendant  ''to  ttie  use  of  the 
plaintiff,"  and  that  no  part  of  the  sum  had  been  paid,  though  payment 
was  duly  demanded  before  commencement  of  the  action,  held  to  state  a 
good  cause  of  action  in  indebitatus  assumpsit 

Merrell,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Rodgers  &  Hagerty,  Incorporated,  against  the  Brunswick 
Marine  Construction  Company.  From  an  order  denying  defendant's 
motion  for  judgment  on  the  pleadings,  it  appeals.    Order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  MER- 
RELL,  and  PHILBIN,  JJ. 

Austin,  McLanahan  &  Merritt,  of  New  York  City  (H.  Preston 
Coursen,  of  New  York  City,  of  counsel),  for  appellant. 

Leslie,  Francoeur  &  McMahon,  of  New  York  City  (George  H.  Fran- 
coeur,  of  New  York  City,  of  counsel),  for  respondent 

SMITH,  J.  The  motion  challenges  the  sufficiency  of  the  complaint. 
The  complaint,  as  far  as  it  is  important  to  this  discussion,  reads  as 
follows: 

^=9For  other  cases  see  same  topic  A  KHTy-NUMBBR  In  all  Key-Numbered  Digests  4  Indexes 
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(itcn.yIs.) 
"Third.  Tlmt  on  or  about;  the  22d  of  April,  lOlS^  lu  the  borougli  of  Manbat- 
tan,  city,  county*  and  state  of  New  York,  the  defendant  became  indebted .  to 
the  plaintiff  in  tbe  sum  of  $5,000  for  money  had  and  received  by  the  defendant 
to.  the  use  of  the  plaintiff,  and  that  no  part  of  said  sum  has  been  paid,  although 
payment  was  duly  demanded  before  the  commencement  of  the  action.*' 

[1]  In  Pomeroy  on  Code  Remedies  (4th  Ed.)  584,  §  436,  the  rule 
is  stated  that  a  complaint,  substantially  the  same  in  its  form  and  alle- 
gations with  the  old  common  or  general  count  in  assumpsit,  is  in  ac- 
cordance with  the  fundamental  principles  of  the  new  procedure,  and 
can  now  be  regarded  as  good  pleading.  See  Allen  v.  Patterson,  7 
N.  Y.  476,  57  Am.  Dec.  542;  Hosley  v.  Black,  28  N.  Y.  438;  Farron 
V.  Sherwood,  17  N.  Y.  229. 

In  Keyser  v.  Shaf cr,  2  Cow.  437,  it  is  held : 

"A  declaration  in  general  Indebitatus  assumpsit  In  a  justice^s  court  is  good, 
on  general  demurrer,  though  it  contained  neither  time  nor  place,  nor  any  re- 
quest to  pay.*' 

In  Sharp  v.  Rose,  20  N.  Y.  Supp.  826,  a  policy  of  life  insurance 
waa  assigned  as  collateral  security  for  a  debt,  and  the  amount  paid 
by  the  insurance  company  to  the  creditor.  It  was  held  that  the  sur- 
plus over  the  debt  may  be  recovered  by  the  estate  of  the  insured  in 
an  action  for  moneys  had  and  received  In  that  case  the  complaint 
read: 

'That  on  or  about  Hay  8, 1891,  the  defendant  above  named  received  and  col- 
lect^d»  to  and  for  the  use  and  benefit  of  said  plaintiff,  from  the  Mutual  Life 
Insurance  Company,  the  sum  of  $1,400,  which  said  sum  the  defendant  retains, 
and,  though  demanded,  refuses  to  pay." 

Judge  O'Brien,  in  writing  for  this  court,  states: 

"The  form  of  action  adopted  in  framing  the  complaint  la  the  old  common- 
law,  tovm  for. money  liad  and  reoslTed.'' 

And  further: 

"If  there  was  any  uncertainty  or  indeflniteness— though  we  fiiU  to  see  how 
there  could  be — the  defendant  had  his  temedy.  Tlie  complaint  stated  a  good 
cause  of  action,  and  under'  such  a  form  of  action  it  has  always  been  competent 
to  prove  that  'a  person  has. money  in  his  hands  which  belongs  to  another,  no 
matter  how  he  came  into  possession  of  it,  and  upon  which  he  has  no  legal  or 
equitable  claim,  as.  against  tba  true  owner»  and  .widch  1^  lias  no  right  to  hold 
as  against  the  true  owner.' " 

In  Roberts  v.  Ely,  113  N.  Y.  131,  20  N.  E.  606,  Judge  Andrews,  in 
writing  for  the  court,  says: 

"The  action  for  money  had  and  received  to  the  use  of  another  Is  the  form 
in  which  courts  of  common  law  enforce  the  equitable  obligation." 

The  case  of  Sharp  v.  Rose  was  affirmed  upon  the  opinion  of  Judge 
O'Brien  in  139  N.  Y.  652,  35  N.  E.  207. 

Two  cases  are  gitcd  as  holding  a  contrary  rule.  In  Tate  v,  American 
Woolen  Co.,  114  App.  Div.  106,  99  N.  Y.  Supp.  678,  this  court  held 
that  an  allegation  that  the  defendant  was  indebted  to  the  plaintiff's 
assignor  for  money  had  and  received  is  a  mere  conclusion  of  law, 
and  does  not  state  a  cause  of  action.  Judge  Ingraham,  in  writing  for 
the  court,  says: 
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"A  conclusion  of  law  \»  not  the  statement  of  a  fact  upon  whk*  a  liability 
can  be  predicated.  There  is  no  allegation  of  a  promise  of  the  defendant  t6 
pay  any  money  to  McManns,  and  there  is  no  presumption  that  the  payment 
of  a  sum  of  money  implies  a  promise  to  repay  or  imports  an  obligation  to  re- 
pay. The  allegation  is  simply  an  aUegation  of  indebtedness,  and  in  the  absence 
of  a  promise  to  repay,  or  facts  from  which  such  a  promise  can  be  Inferred,  no 
cause  of  action  is  alleged.'* 

[2]  The  case  at  bar  is  distinguishable  from  the  case  cited  in  the 
allegation  that  the  moneys  in  the  case  at  bar  were  had  and  received  by 
the  defendant  to  the  use  of  the  plaintiff.  This  expression,  "to  the  use 
of  the  plaintiff/'  has  a  well-settled  legal  significance,  and  contains  the 
implication  of  moneys  held  in  a  sense  in  trust,  which  in  equity  and 
good  conscience  the  defendant  was  required  to  pay  to  the  jdsuntiff. 

Another  case  cited  is  Stemmler  v.  Alsdorf,  167  App.  Div.  663,  153 
N.  Y.  Supp.  8.  In  that  case  it  was  held  that  an  aUegation  that  the 
defendants  received  and  collected,  ^'to  and  for  the  benefit  of  the 
plaintiff,"  over  $49,000,  which  said  sum  the  defendants  retained,  and 
though  duly  demanded,  refused  tb  pay,  is  insuflficient.  The  complaint 
in  that  case  lacked  the  essential  allegation  in  the  common-law  count 
for  money  had  and  received  that  the  moneys  were  received  **to  the  use 
of"  the  plaintiff.  Moneys  might  well  be  received  "to  the  benefit"  of 
the  plaintiff,  from  which  no  implied  obligation  would  arise  to  repay 
the  same.  If,  then,  the  common-law  count  upon  indebitatus  assumpsit 
is  good  pleading  under  the  Code,  this  complaint  contains  all'  of  the 
allegations  that  were  ever  required  for  such  a  count,  and  from  it  can 
be  implied  all  the  facts  necessary  to  constitute  a  good  cause  of  action. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 

CLARKE,  P.  J.,  and  LAUGHLIN  and  PHILBIN,  J  J.,  concur. 
MERRELL,  J.,  dissents. 


ass  App.  Div.  215) 

Petition  of  BEARNS  et  aL 

In  re  BBARNS'  ESTATES. 

(Supreme  Court,  AppeUate  Division,  Second  Departmoit.    Jane  6,  1919.) 

Tbustb  <®s»316(2) — ^Testambntabt  Trustee — OoiaossiONB. 

Teetamentaiy  .tnigtees,  on  judicial  BetttemenA  of  their  nccounts  before 
the  trust  is  terminated,  are  entitled  to  half  commissiona  upon  the  value 
of  real  property  received  by  them  prior  to  the  amendment  of  Code  Giv. 
Proc.  §  2753,  by  Laws  1916,  c.  596. 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  petition  of  James  S.  Beams  and  Ferdinand  W. 
Keller  to  render  and  settle  their  account  as  trustees  of  the  estate  of  Jo- 
seph H.  Beams,  deceased.  From  a  decree  of  the  surrogate,  appeal  is 
taken.    Decree  affirmed. 

See,  also,  89  Misc.  Rep.  712,  153  N.  Y.  Supp.  1089. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  KELLY,  JJ.     ■  
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Arthur  W.  Dennen,  of  New  York  City,  for  ^pdlant 
James  A.  Davis,  of  New  York  City,  for  respondents, 

PER  CURIAM.  The  question  raised  on  thig  appeal  is  whether  the 
trustees,  upon  the  judicial  settlement  of  their  accounts  before  the  trust 
is  terminated,  are  entitled  to  half  commissions  upon  the  value  of  real 
property  received  by  them  prior  to  the  amendment  of  section  2753  of 
the  Code  of  Civil  Procedure  in  1916  (chapter  596  of  the  Laws  of  1916). 
The  surrogate  decided  that  this  question  is  governed  by  his  Opinion  in 
Matter  of  Potter,  106  Misc.  Re^.  Il3, 175  N.  Y.  Supp.  598.  We  adopt 
the  reasoning  of  the  surrogate  in  that  case  and  affirm  the  decree. 

Decree  of  the  Surrogate's. Court  of  Kings  County  affirmed,  with  costs 
to  the  respondents,  payable  out  of  the  estate. 


<188  App.  my.  173> 

HYNES  V.  NEW  YOBK  CPNT.  B.  CO. 

(Supreme  Court,  AppeUate  Diyislon,  Second  Department.    Jane  6,  191&) 

Electbicitt  ^=»15(1)--Inji7Eie8  to  Tbespabseb. 

Whete  a  boy  swam  across  a  canal«  climbed  upon  defendant's  property, 
waiKed  to  end  ol  plank,  and  was  killed  by  falling  electric  wires  while  pre- 
paring to  dive,  h$ldf  that  def^idant  was  not  liable,  since  deceased  was  a 
trespasser,  although  end  of  plank  extended  beyond  defendant's  boundary 
line,  and  it  did  not  appear  that  plank  was  defendant's  property. 

Jaycox  and  Blackmar,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Florence  Hynes,  as  administratrix  of  James  Harvey 
H3aies,  deceased,  against  the  New  York  Central  Railroad  Company. 
From  an  order  setting  aside  a  verdict  for  plaintiff  and  granting  a 
new  trial,  plaintiff  appeals.    AflRrmed. 

Plaintiff  appeals  from  an  order  entered  in  the  office  of  the  clerk  of  West- 
chester county  on  June  11,  1917,  granting  defendant's  motion  to  set  aside  a 
verdict  for  plaintiff.  The  action  was  for  alleged  negligence,  in  causing  the 
death  of  plaintiff's  intestate,  by  being  struck  by  electric  wires  whlcli  fell  from 
the  cross-arm  of  a  pole  maintained  by  defendant  along  its  railroad  on  the 
north  bank  of  the  Spuyten  Duyvil  creek,  or  tlie  United  States  ^lip  Canal,  to 
the  westward  of  the  Broadway  Bridge  in  Bronx  county. 

Decedent,  a  boy  16  years  old,  with  two  other  boys,  had  swum  across  this 
ship  canal  from  the  Manhatttin  bank  on  July  8,  1916.  He  had  climbed  upon 
defendant's  wooden-faced  bulkhead,  and  fiiHally  walked  out  on  a  spring  board 
projecting  over  the  water.  It  was  a  plank  2"zl2''  spiked  down  on  the  bulk- 
head, from  which  it  ran  back  about  ^  feet,  so  that  the  shore  end  was  let  into 
the  soil.  About  11  feet  overhung  the  water.  Its  front  end  was  about  3  feet 
above  high  tide.  Ais  decedent  was  about  to  dive  from  the  end,  the  wires  came 
down.  One  struck  him;  others,  falling  on  the  plank,  broke  it  off  at  the 
bulkhead;  deceased  was  thrown  into  the  water  and  died.  The  front  of  the 
plank  pifotrudied  beyond  defendant's  boundary  line  from  3  to  d  feet.  Who  had 
manually  placed  this  springboard  did  not  appear.  It  had  been  there  about  3 
years.  Employes  of  defendfant  and  others  had  used  it.  On  the  land  side  de- 
fendant had  maintained  a  fence  along  its  Hght  of  way.  Warnliigs  that  it 
was  not  a  thoroughfare  had  also  been  posted  along  the  railroad  track,  near 
tjiis  water  front. 
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Argued  before  JENKS,  P.  J.,  and  PUTNAM,  BIACKMAR,  KEln 
LY,  and  JAYCOX,  JJ. 

Sydney  A.  Syme,  of  Mt.  Vernon,  for  appellant.  ^ 
John  F.  Brennan,  of  New  York  City,  for  respondent 

PUTNAM,  J.  The  complaint  alleged  defendant's  neglect  in  im- 
properly erecting,  constructing,  and  maintaining  its  poles  and  appur- 
tenances and  the  wires  attached  thereto,  and  in  failing  to  secure  said 
wires  and  repair  the  poles,  appurtenances,  and  wires,  with  the  result 
that  the  same  fell. 

The  learned  court  rightly  held  that  the  deceased  was  a  trespasser. 
The  plank  was  part  of  defendant's  property,  and  was  so  annexed  as  ta 
become  part  of  the  realty.  Decedent's  entry  upon  defendant's  close 
from  the  waters  of  the  ship  canal  was  an  unlawful  intrusion.  On  this 
plank,  he  was  still  a  trespasser — even  when  he  stepped  outward 
across  defendant's  technical-  boundary  Kne  and  stood  near  the  outer 
end,  over  the  waters  of  the  ship  canal. 

Appellant's  point  that  defendant  did  not  own  the  extremity  of  this 
plank,  because  it  projected  over  the  waterway,  is  against  ancient  doc- 
trines that  such  an  object,  supported  from  the  place  of  annexation, 
carries  the  title  to  the  whole  thing  so  annexed,  even  if  it  protrudes 
over  and  across  a  vertical  boundary  line.  This  applies  to  tree  branches 
which  overhang  a  neighbor's  land.  Masters  v.  Pollie  (1619)  2  RoUe's 
Rep(  141.  In  Hoffman  v.  Armstrong,  48  N.  Y.  201,  8  Am.  Rep.  537, 
such  an  instance  of  an  overhanging  branch  led  the  court  to  declare 
that— 

**If  an  adjoining  owner  should  build  bis  house  so  as  to  overhang  It,  such  an 
encroachment  would  not  give  the  owner  of  the  land  the  legal  title  to  the  part 
so  overhanging."    48  N.  Y.  208,  8  Am.  Hep.  537. 

In  support  of  which  is  cited  Aiken  v.  Benedict,  39  Barb.  400,  which 
held  that  ejectment  would  not  lie  in  such  case.  While  the  owner  of 
land  so  overhung  may  cut  off  the  branches  above  his  land  (Lemmon 
v.  Webb,  Lf.  R.  [1895]  A.  C.  1),  he  cannot,  in  removing  the  nuisance,, 
appropriate  the  materials,  and  convert  to  his  use  the  severed  branch- 
es, or  fruit  thereon. 

The  plank  cannot  be  held  an  unlawful  interference  with  navigation^ 
in  view  of  the  apparent  shallowness  of  the  water,  and  the  circum- 
stance that  neither  the  federal  nor  the  state  authorities  had  taken  any 
steps  for  its  removal.  1  Famham  on  Waters,  §  95.  The  owner  of  a 
wharf,  pier,  or  like  projection,  even  if  run  out  beyond  the  proper  ex- 
terior line,  has  a  good  right  against  all  private  intruders  or  trespassers* 
Wetmore  v.  Atlantic  White  Lead  Co.,  37  Barb.  70;  Wetmore  v. 
Brooklyn  Gaslight  Co.,  42  N.  Y.  384,  392.  As  Grover,  J.,  said  in  the 
case  last  cited,  the  state  may  have  a  remedy,  but  this  "gives  the  plain- 
tiff no  right  of  entry  upon  such  land  for  any  purpose."  42  N.  Y.  393. 
The  same  was  laid  down  in  Crooked  Lake  Navigation  Co',  v.  Keuka 
Navigation  Co.,  26  Weekl.  Dig.  145,  affirmed  115  N.  Y.  667,  22  N,  E. 
1126, 
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In  another  view,  an  argument  that  the  extremity  of  such  plank  was 
not  defendant*^s  property  cannot  aid  the  plaintitt,  since,  for  all  that 
here  aprpears,  the  entire  plank  was  in  defendant's  possession,  and  such 
possession,  even  without  legal  title,  is  good  against  an  intruder  com- 
mitting a  trespass.  Jackson  v.  Harder,  4  Johns.  202,  4  Am.  Dec.  262 ; 
Cutts  V.  Spring,  15  Mass.  135 ;  Beardslee  v.  New  Berlin  ly.  &  P.  Co., 
207  N.  Y.  34,  41,  100  N.  E.  434,  Ann.  Cas.  1914B,  1287. 

This  complaint  was  for  breach  of  duty  whereby  the  poles  and  wires 
broke  and  "fell  to  the  ground."  The  suggestion  that  plaintiff  might 
riecover,  in  analogy  to  a  like  accident  to  a  boy  swimming  in  the  canals 
I  think  cannot  apply.  The  duty  toward  persons  passing  in  the  fair- 
way, whether  in  vessels  or  swimming,  is  widely  different  from  the 
duty  to  one  intruding  against  wammg  signs,  and  wrongfully  occupy- 
ing def'endant's  property.  Therefore,  the  fall  of  defendant's  wires,, 
not  being  a  willful  or  wanton  injury,  violated  no  duty  which  defend- 
ant owed  to  the  deceased. 

The  order  setting  aside  the  verdict  for  plaintiff  and  granting  a 
new  trial,  should  be  affirmed,  Svith  costs. 

JENKS,  P.  J.,  and  KELtY,  J.,  concur. 

JAYCOX,  J.  (dissenting).  The  plaintiff's  intestate  was  not  a  tres- 
passer, in  the  sense  which  brings  him  within  the  operation  of  the  rule 
that  the  owner  of  the  premises  owes  no  duty  to  trespassers.  Ordi- 
narily it.  clearly  appears  that  the  acddwit  would  not  have  happened 
hvtt  for  the  trespass.  In  this  case,  however,  the  falling  wires  would 
have  been  as  fatal  to  this  boy  swimming  in  the  river  at  that  point 
as  standing  upon  a  plank  attached  to  the  defendant's  premises.  If 
a  wagon  of  the  defendant  had  been  left  standing  in  the  highway,  and 
the  plaintiff's  intestate  had  climbed  into  that  wagon,  and  while  there 
had  been  killed  by  the  defendant's  wires  falling  into  the  highway, 
there  would  have  been  no  question  as  to  the  plaintiff's  right  to  recover. 
The  situation  is  exactly  analogous  to  the  situation  involved  in  this 
action.  The  boy's  death  was  not  caused  by  a  defect  in  the  premises 
upon  which  he  trespassed,  but  by  the  negligence  of  the  defendant,, 
which  permitted  its  wires  to  fall  into  the  navigable  waters  of  the  river. 
If  the  boy's  death  had  been  caused  by  the  brealcing  of  the  plank  upon 
which  he  was  standing,  the  reasoning  of  the  prevailing  opinion  here- 
in would  apply. 

I  dissent. 

BI^ACKMAR,  J.,  concurs  in  Ae  dissent. 
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McCASKBY  V.  CUMBEBLAND  GLASS  MFG.  CO. 
(Supreme  Court,  Appellate  Divifiioii,  First  Department.    June  IS,  1919.) 

1.  Master  and  Sebvant  «=s>7S(3) — Salesiojn — ^Divebtin6  Ottstomeb  to  Com- 

petitor— ^FOBFEITUBE  OF  COMMISSIONS. 

Where  salesman  diverts  employer's  customer  to  a  business  competitor, 
and  does  so  willfully  and  with  the  intention  of  securiuB^  personal  benefit 
at  the  employer's  expense,  he  forfeits  commissions  earned. 

2.  Master  and  Servant  <S==>80(13)^Aotion  roB  Commissions— J ubt  Question 

— Misconditct  oy  Employ^. 

In  salesman's  action  for  commissions,  where  defense  was  that  he  had 
diverted  employer's  customer  to  a  business  competitor,  and  ttiereby  for- 
feited commissions,  evidence  held  to  make  a  cas6  for  the  Jury.' 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  G.  McCaskey  against  the  Cumberland  Glass 
Manufacturing  Company.  Judgment  of  dismissal  at  close  of  plaintiffs 
case,  and  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN.  BOWLING, 
PAGE,  and  MERRELL,  JJ.  ' 

Feiner  &  Mlaass,  of  New  York  City  (Ira  Skutch,  of  New  York 
City,  of  counsel),  for  appellant. 
Frank  E.  Loughran,  of  New  York  City,  for  respondent 

PAGE,  J.  Plaintiff  was  employed  by  the  defendant  as  a  salesman 
upon  an  agreement  to  pay  a  commission  of  3  per  cent,  on  the  price 
of  all  merchandise  sold  by  the  plaintiff  for  the  defendant  and  shipped 
by  the  defendant.  The  plaintiff  had  been  working  for  three  or  four 
years  for  the  defendant,  and  the  new  contract  of  employment  was  en- 
tered into  to  take  effect  on  October  1,  1916.  The  plaintiff  resigned  his 
position,  resignation  to  take  effect  on  Norember  30,  1916,  and  en- 
tered into  the  employ  of  the  North  Wheeling  Glass  Bottle  Company. 
He  testified  that  the  course  of  dealing  between  the  plaintiff  and 
defendant  was  to  credit  commissions  on  sales  made  by  him  when  goods 
were  shipped  and  settlements  made  monthly. 

This  action  is  brought  to  recover  commissions  upon  goods  that  had 
been  sold  prior  to  his  severing  his  connection  with  the  defendant, 
shipments  of  which  were  made  subsequent  thereto.  In  the  course  of 
the  plaintiff's  cros&^xamination  it  was  developed  that  on  the  day  be- 
fore election  he  went  with  a  Mr.  Shidell,  purchasing  agent  of  the  Bay- 
er Company,  a, customer  of  the  defendant,  first  to  Pittsburg,  Ra., 
where  they  spent  the  night,  then  to  Washington,  Pa.,  where  the  par- 
ents of  the  plaintiff  resided,  stopping  there  a  few  hours,  and  then  to 
Wheeling,  W.  Va.,  where  the  plaintiff  accompanied  Shidell  to  the 
plant  of  the  North  Wheeling  Glass  Bottle  Company,  a  competitor  of 
the  defendant,  and  Shidell  placed  an  order  with  the  North  Wheeling 
Glass  Bottle  Company  for  1,000,000  bottles,  and  at  the  same  time 
plaintiff  made  an  agreement  to  have  the  agency  of  the  North  Wheel- 
ing Glass  Bottle  Company  for  New  York.  On  his  return  from  this  trip 
plaintiff  inmiediately  notified  the  defendant  that  he  desired  to  sever 
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his  contiectbn  with  Ihcm,  and  was  to  enter  the  employ  of  the  North 
Wheeling"  Glass  Bottle  Company  jbtit  he  did  not  inform  the  defend- 
ant that  he  had  diverted  the  custom  of  the  Bayer  Company  from  it 
to  the  North  Wheelingr  Glass  Bottle  Company.  The  plaintiff  sought 
to  excuse  his  conduct  by  stating-  that  Mr,  Shidell  was  dissatisfied  with 
the  defendant,  and  that  the  defendant  would  have  lost  the  trade  of 
the  Bayer  Company  in  any  event. 

As  an  agent  in  the  lemploy-  of  the  defendant,  the  plaintiff  owed  the 
duty  of  utmost  good  faith  to  his  employer.  If  he  ieamed  of  the 
dissatisfaction  of  the  Bayer  Company,  it  was  his  duty  to  report  to  his 
employer  and  attempt  to  remove  the  cause  of  dissatisfaction,  and  by 
every  means  in  his  power  try  to  hold  the  trade  of  the  Bayer  Company 
for  the  defendant.  The  defendant  claims  that,  instead  of  doing  this, 
he  used  the  dissatisfaction  of  the  customer  to  divert  th^  trade  to.  ft 
rival  and  to  secure  for  himself  a  more  advantageous  employment 
with  the  rival.  On  the  other  hand,  tlie  plaintiff  claims  that  he  did  not 
influence  Mr.  Shidell  to  go  to  Wheeling  to  visit  the  works  of  the  North 
Wheeling  Company,  nor  solicit  or  influence  his  placing  the  order  with 
that  company ;  that  he  had  done  everything  in  his  ^power  to  hold  the 
trade  of  the  Bayer  Companjr  for  the  defendant;  that  he  had  informed 
the  defendant  of  the  dissatisfaction  of  the  Bayer  Company  with  de^ 
f endant's  bottles ;  that  on  two  occasions  he  had  taken  the  defendant's 
general  manager  to  the  plant  of  the  Bayer  Company  to  investigate 
the  complaint  made  by  its  officers,  but  that  his  efforts  to  hold  the  busi- 
ness had  been  unsuccessful. 

(1,  2].  Ordinarily,  where  a  servant  is  discharged  or  leaves  the  em- 
ploy at  the  end  of  his  period  of  employment,  he  is  entitled  to  all  com- 
pensation that  had  been  earned  prior  thereto,  and  though  he  may  have 
been  rightfully  discharged,  he  still  has  a  right  to  recover  for  such 
compensation;  but  in  this  case  the  wrongful  act  of  the  plaintiff  went 
to  the  very  essence  of  the  contract  of  employment.  The  plaintiff  was 
employed  as  an  agent  to  solicit  trade  for  the  defendant.  Any  act  of 
his  while  in  the  employ  of  the  defendant;  tending  to  divert  customers 
from  the  defendant  to  a  rival  in  business  for  his  own  advantage,  is  a 
gross  breach  of  his.  duty  toward  the  employer.  In  such  a  case  the 
agent  is  not  entitled  to  compensation.  Mechem  on  Agency,  §  1588. 
In  most  cases  titts  rule  is  applied  to  the  particular  transaction  out  of 
which  the  right  to  compensation  arose.  Ten  Eyck  v.  Craig,  62  N.  Y. 
406,  419;  Murray  v.  Beard,  102  N.  Y.  505,  7  N.  E.  553;  Beatty  v. 
Guggenheim  Exploration  Co.,  223  N.  Y.  294,  119  N.  E.  575;  Id.,  225 
N.  Y.  380,  122  N.  E.  378.  In  Turner  v.  Kouwenhoven,  100  N.  Y. 
115,  120,  2  N.  E.  637,  639,. the  court  said: 

"Cases  maj,  no  doubt,  arls^  where  the  dishonesty  of  the  servant  is  of  such 
a  character  as  would  justify  the  conclusion  that  his  contract  had  been  violated 
In  a  most  material  and  substantial  part  and  to  an  extent  which  would  bar 
any  recovery  whatever ;  but  the  act  in  such  cases,  to  bar  a  recovery,  must  be 
misconduct  and  unfaithfulness  which  substantially  violates  the  contract 
of  service." 

The  forfeiture  of  commissions  already  earned  should  only  be  en- 
forced whcfre  the  violation  of  the  contract  of  employtnent  was  found 
to  be  willful,  and  with  the  inteiition  of  securing  personal  benefit  at 


Digitized  by 


Google 


the  expense  of  the  employer.  In  our  opinion  r^isonable  minds  might 
•draw  different  conclusions  from  the  evidence  in  this  case,  and  the 
court  should  have  submitted  the  case  to  the  Jury,  and  not  disposed  of 
it  as  a  question  of  law. 

The  judgment  will  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


<188  App.  DlT.  208) 

In  re  HASLETT. 

Claim  of  LOBD. 

(Supreme  Court,  Appellate  DiFifiion,  Second  Department.    June  6,  1919.) 

Insank  Personb  ^=»09--Application  for  Patxvnt  or  Bzfensbs  or  Pbotec- 
HON — ^JTuBxanicTioN  ow  County  Cotjit — Btatoheb, 

The  County  Court,  under  Code  Olv.  Proc.  I  940,  subd.  4,  and  section 
2820,  had  JarlAdlcUon  ta  entertain  and  dispose  of,  conformably  to  the 
principles  of  equity  and  fair  dealing,  the  application  of  an  attorney,  who 
ha^d  acted  for  an  aged,  Incompetent  man,  for  repayment  of  sums  ex- 
pended by  htm  in  the  defense  of  actions  for  maHdoiis  prosecution  brought 
by  persons  of  whom  he  had  procured  the  arrest  for  conspiring  to  obtain 
control  of  the  person  and  property  of  the  incoav)et^t« 

Jenks,  P.  J«,  and  Putaas:^  J^  dlssentlagi 

Appeal  from  Kings  County-  Court. 

In  the  matter  of  Samuel  E.  Haslett,  an  incompetent  person.  From 
an  order  denying,  for  want  of  power,  an  application  for  payment  of 
sums  expended  in  the  defense  of  actions  on  account  of  services  ren- 
dered the  incompetent,  claimant  John  B.  Lord  appeals.  Order  re- 
versed, and  petition  referred  back  to  the  County  Court  for  disposition 
in  accordance  with  the  opinion. 

Argued  before  JENKS,  P.  J„  and  MILI<3,  PUTNAM,  KELLY, 
and  JAYCOX,  JJ. 

Conrad  Saxe  Keyes,  of  New  York  City  (T.  Ellett  Hodgskin,  of 
New  York  City,  on  the  brief),  for  appellant. 
Jackson  A.  Dykman,  of  Brooklyn,  for  respondent. 

KELLY,  J.  The  learned  county  judge  says  in  has  memorandum 
opinion,  denying  the  application  and  dismissing  the  petition : 

'*There  seems  to  be  no  authority  in  law  to  jnstify  the  retmbursement  to  the 
petitioner  of  the  moneys  expended  by  him  in  the  matter  referred  to  in  his  pe- 
tition, even  though  he  acted  in  the  Interest  of  his  friend  and  client" 

This  is  equivalent  to  sustaining  a  demurrer  to  the  petition  on  the 
ground  that,  assuming  all  the  facts  alleged  therein  to  be  true,  still 
the  court  is  without  power  to  grant  him  relief.  I  think  the  learned 
county  judge  erred  in  so  limiting  the  pow^i;  of  the  court  in  adminis- 
tering the  trust  devolved  upon  it  by  statute.  The  jurisdiction  of  the 
County  Court  extends  to — 

"the  custody  of  the  person  and  the  care  of  the  property,  concurrently  witb 
the  Supreme  Court,  of  a  resident  of  the  county,  who  is  Incompetent  to  manage 
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ills  afffttrs,  by  reason  of  Iftnacy,  Idiocy,  or  habtttml  drtmkennesa:  or  imbedUty 
arising  from  old  age  or  loss  of  memory  and  understanding  or  other  cauae.^ 
Code  dv.  Proc.  i  340,  subd.  4, 

And : 

"Where  a  County  Court  has  Jurisdiction  of  those  matters,  concurrent  with 
that  of  the  Supreme  Court,  the  jurisdiction  of  the  court  first  exercising  it,  as 
prescribed  in  this  title,  is  exduslre  of  that  of  the  others,  with  respect  to  any 
matter  within  its  Jurisdiction,  for  which  provisioh  is  made  ifi  t)iis  titl^/* 
Id.  §  2320. 

In  the  present  case,  the  County  Court,  having  entertained  jurisdic- 
tion of  the  incompetent,  duly  appointed  a  committee  to  care  for  his 
estate^  and  the  committee  duly  qualified  and  entered  upon  the  dis- 
charge of  their  duties. 

I  express  no  opinion  as  to  the  propriety  or  reasonableness  of  the 
claim  presented  by  the  appellant.  These  are  matters  which  should^ 
be  investigated  and  determined  by  the  County  Court.  But  I  think 
a  case  was  presented  where  that  court  should  have  entertained  the 
application  and  proceeded  to  so  investigate  and  determine  it. 

While  the  jurisdiction  of  the  Chancellor  over  the  person  and  prop- 
erty of  incompetents  was  originally  derived  from  the  king  as  parens 
patriae,  and  did  not  belong  to  the  Court  of  Chancery  by  virtue  of  its 
inherent  and  general  judicial  functions,  after  this  special  jurisdiction 
had  been  exercised  in  any  particular  case  by  adjudicating  an  individ- 
ual to  be  a  lunatic  or  iiicompetent  person,  and  by  appointing  a  com- 
mittee of  his  person  and  property,  a  further  jurisdiction  then  arose 
in  the  Court  of  Chancery  to  supervise  and  control  the  official  con- 
duct of  the  committee;  but  this  supplementary  jurisdiction  of  the 
court  seems  to  have  been  a  part  of  its  general  authority  over  trusts, 
trustees,  and  fiduciary  persons.  3  Pom.  Eq.  Jur.  (3d  Ed.)  §§  1311- 
1314.  In  this  state  the  jurisdiction  is  expressly  conferred  by  the  pro* 
visions  of  the  Code,  supra,  and  the  incompetent  having  been  adjudg- 
ed non  compos  mentis,  and  the  committee  having  been  appointed,  the 
general  jurisdiction  of  equity  extends  over  such  committee  in  the 
same  manner  as  over  all  other  strictly  fiduciary  persons.  In  Jones  v. 
'Lloyd,  Lr.  R.  18  Eq.  265,  274,  275,  cited  by  Professor  Pomeroy,  Jessel, 
M.  R.,  was  of  opinion  that  a  court  of  equity  had  inherent  power  to 
intervene  to  protect  the  person  and  property  of  a  lunatic  or  person  of 
weak  mind,  in  advance  of  a  formal  adjudication  of  lunacy.  This 
court,  in  the  First  Department,  has  recently  considered  the  power  of 
the  Supreme  Court  as  a  court  of  equity  in  authorizing  allowances 
from  the  estate  of  an  incompetent  person,  in  possession  of  a  committee 
duly  appointed  (Matter  of  Farmers'  Loan  &  Trust  Co.  [Estate  of 
Brinckerhoff]  181  App.  Div.  642,  168  N.  Y.  Supp.  952),  and  it  was 
held  that  such  allowances  or  payments  rested  in  the  sound  discretion 
of- the  court,  exercising  equitable  jurisdiction  and  acting  for  the  in- 
competent in  reference  to  his  estate  as  it  supposes  the  incompetent 
would  have  acted,  if  he  had  been  of  sound  mind  (citing  Sporza  v. 
German  Savings  Bank,  192  N.  Y.  8,  84  N.  E.  406;  Matter  of  Strick- 
land, L.  R.  6  Ch.  App.  Cases,  226;  Matter  of  Earl  of  Carysfort,  Craig 
&  P.  76) ;  and  Lord  Eldon  said,  in  Ex  parte  Whitbr^ad,  2  Mer.  99,  in 
176N.Y.S.— 51 
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discussixig  the  reasons  for  granting  allowances  out  of  the  estates  of 
lunatics : 

"The  court  will  not  refuse  to  do,  for  the  benefit  of  the  lunatic,  that  which  it 
is  probable  the  lunatic  himself  would  have  done." 

These  allowances  or  payments  are  not  confined  to  persons  interested 
as  heirs  or  next  of  kin  of  the  incompetent.  In  Carter  v.  Beckwith, 
128  N.  Y.  312i  28  N.  E.  582,  allowance  was  made  out  of  the  estate  for 
counsel  fees  and  expenses  to  an  attorney  who  had  unsuccessfully 
sought  to  obtain  the  release  of  the  incompetent  and  his  estate  from  the 
custody  of  the  court.  I  think  these  applications  are  made  to  the  con- 
science of  the  court,  to  do  what  is  right  and  fair  considering  all 
the  facts.  Where  a  petitioner,  acting  in  good  faith,  for  the  benefit 
and  protection  of  the  person  and  property  of  one  unable  by  reason 
of  mental  defects  to  care  for  himself  and  who  has  no  other  protector, 
guardian,  or  person  interested  in  his  welfare,  intervenes  in  good  faith 
to  protect  such  incompetent,  and  when  the  service  rendered  was  nec- 
essary, and  was  of  actual  benefit  to  the  incompetent,  it  would  seem 
only  right  that  the  person  so  intervening  should  be  made  whole  for 
expenses  actually  incurred  out  of  the  estate  saved  from  spoliation. 

I  do  not  say  that  the  petitioner's  case  here  measures  up  to  these  re- 
quirements, but  the  facts  alleged  made  it  proper  for  the  learned  county 
judge  to  proceed  further,  to  ascertain  whether  tliey  called  for  the  ex- 
ercise of  the  broad  powers  necessarily  vested  in  the  court  in  such  cir- 
cumstances. To  hold  that  the  court  is  without  power  to  afford  re- 
Uef  in  such  case  would  be  to  discourage  persons  from  interfering  to 
prevent  manifest  wrong.  The  history  of  the  incompetent  in  this  pro- 
ceeding, as  disclosed  in  the  petition,  is  familiar  to  residents  in  Brook- 
lyn. He  was  a  man  advanced  in  years,  a  recluse,  living  alone  in  a  large 
mansion  in  the  Heights  section.  He  had  a  considerable  estate,  Init 
apparently  no  relatives,  or  persons  who  took  any  interest  in  his  wel- 
fare, except  the  petitioner,  who  avers  that  for  some  time  he  had  at- 
tended to  his  physical  necessities,  taking  charge  of  his  residence,  and 
generally  caring  for  him.  The  old  gentleman  fell  into  the  hands  of 
two  strangers,  a  nurse  and  a  friend  or  associate  of  the  nurse,  who 
took  possession  of  his  house,  obtained  powers  of  attorney  from  the 
incompetent,  installing  themselves  in  the  residence  by  force  of  arms; 
in  complete  control  of  the  person  and  property  of  the  aged  man,  who 
had  not  at  that  time  been  legally  adjudged  an  incompetent.  They  re- 
fused admission  to  the  petitioner  and  other  persons  who  desired  to  see 
the  sick  man.  The  petitioner,  a  lawyer,  who  alleges  that  he  had  pre- 
viously acted  for  the  old  man,  that  he  had  been  his  friend  and  ad- 
viser for  many  years,  rendering  services  to  him  in  various  ways  and 
holding  a  power  of  attorney  to  attend  to  his  business  affairs,  ascer- 
taining the  facts,  says  he  became  satisfied  that  the  nurse  and  his  as- 
sociate were  engaged  in  a  conspiracy  to  obtain  control  of  the  person 
and  property  of  the  aged  and  incompetent  man;  He  brought  the  mat- 
ter to  the  attention  of  one  of  the  city  magistrates,  who  issued  a  war- 
rant for  the  arrest  of  the  alleged  conspirators  and  th'ey  were  after- 
wards kidicted  by  the  grand  jury  of  Kings  county. 
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-  As  a  iKSult  .o£ 'Ihiise  actd  jof  the.  petitioner,  he  alleges,  that  ptocefidr 
jugs  were  thereafter  instituted  in  the  County  Court,  resulting  in  aja 
adjudication  of  incompetency  and  the  ^jpointment  of  a  committee  of 
the  property  of  the  incompetent  It  appeiirs  from  the  petition  that 
-Ae  two  alleged  conspiratjors  were  acquitted  by  a  jury  on  the  trial  of 
the  irididtment,  and  that  they  instituted  actions  against  the  petitioner 
to  recover  damages  for  alleged  malicious  prosecutioHw  Petitioner  re- 
Itained  counsel  to  defend  him,  but  by  the  time  the  actions  were  reached 
ior  trial  he  avers. he  was  htpoor  health  arid  physically  unable  to  bear 
the  strain  of  a  trial,  and  under  advice  of  his  counsel  he  consented  to 
bettle  the  actions  for  an  amount  less  than  the  expense  for  counsel  fee 
•necessary  if  the  cases  had  gone  to  trial.  He  seeks  reimbursement 
ior  his  expenditure  in  this  litigation,  which  he  says  was  for  the  benefit 
of  the  incompetent,  alleging  that,  if  the  latter  was  competent  to  de- 
termine the  matter  for  himself,  he  would  feel  morally,  if  not  legally, 
bound  to  indemnify  the  petitioner. 

This  is  the  case  presented  by  the  petitioner.  Whether  the  petitioner 
was  justified  in  acting  as  he  did,  whether  his  compromiae  of  the  action 
brought  against  him  bars  him  from  recovery,  whether  th^  amounts  ex^ 
pended  by  him  were  in  whole  or  in  part  reasonable  and  prt^er  having 
reference  to  the'  amount  of  the  estate  of  the  incompetent — ^these  are 
all  questions  which  may  be  examined  and  determined  by  the  County 
Court.  I  express  no  opinion  on  these  questions,  btit  I  think  the  Coun- 
ty Court  has  the  necessary  jwwer  and  authority  to  entertain  the.  appli- 
cation and  make  such  disposition  of  it  as  may  accord  with  principles  of 
equity  and  fair  dealing. 

The  order  should  be  reversed,  and  the  petition  referred  back  to 
the  County  Court  for  disposition  in  accordance  herewith;  the  ques- 
tion of  costs  of  the  appeal  to  be  determined  upon  the  final  disposi- 
tion. 

MILLS  and  JAYCOX,  JJ.,  concur. 

PUTNAM,  J.  I  dissent  on  two  grounds:  (1)  Heretofore  allow- 
ances from  estates  of  lunatics  in  New  York  have  been  to  the  next  of 
kin,  or  those  members  of  the  family  for  whom  the  lunatic  would  be 
bound  to  provide.  In  Matter  of  Willoughby,  11  Paige,  257,  and  Mat- 
ter of  Farmers'  Loan  &  Trust  Co.,  99  Misc.  Rep.  420,  163  N.  Y.  Supp. 
561 ;  Id.,  181  App.  Div.  642,  168  N.  Y.  Supp.  952,  the  recipients  were 
.the  next  of  Jcin^  (2)  It  is  to  be  remenibered  thai;  the  powers  of  the 
Chancellor,  as  immediate  representative  of  the  crown,  do  not  vest  in 
this  court,  or  the  County  Court.  Bascom  v.  Albertson,  34  N,  Y.  584, 
590,  592;  HpUand  v.  Alcock,  108  N.  Y.  312,  330,  16  N.  E.  305,  2 
Am.  St.  Rep.  420.  The  equitable  doctrine  that  can  be  enforced  is 
that  there  must  he  a  duty  of  support  ot  education  toward  the  members 
of  his  family,  or  tp  some  special  object  of  his  interest,  which  can  be 
thus  fulfilled  by  the  Court  of  Chancery. 

Of  course  the  court  has  inherent  power  to  reimburse  its  officials,  or 
the  committee  which  has  acted  as  curator  over  the  administration  of 
the  estate.    Matter  of  Wallace,  172  App.  Div.  544,  157  N,  Y.  Supp. 
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245;  Matter  of  Maxwell,  218  N.  Y,  88,  112  N.  E.  575.  Having  for- 
merly been  Mr.  Haslett's  attorney,  Lord  was  not  a  curator,  cominittee, 
or  even  the  petitioner  for  the  appointment  of  the  present  guardian. 
Learning  that  Decker  and  Gardner  had  obtained  an  improper  power 
of  attorney,  Mr.  Lord,  the  petitioner,  laid  the  facts  before  a  magis- 
trate, who  issued  a  warrant  for  their  arrest  When  they  had  been 
set  free,  each  sued  Lord  for  malicious  prosecution.  He  compromised 
the  actions  by  paying  $1,000  to  each  plaintiff  and  incurring  upwards  of 
$5,700  legal  expenses.  The  payments  and  settlements  stand  as  an 
acknowledgment  of  his  liability. 

No  contract  could  be  implied.  When  the  suits  against  Mr.  Lord 
were  started  in  1916,  a  committee  for  four  years  had  been  the  custo- 
dian of  the  estate.  The  position  shows  no  privity  on  the  part  of  such 
committee  with  the  petitioner's  defense,  or  with  his  negotiations  that 
led  to  this  compromise.  Through  resort  to  the  idea  of  a  quasi  con- 
tract, a  lunatic's  estate  was  made  to  pay  for  necessaries.  Equity 
stretched  this  to  take  in  certain  objects  of  the  incompetent's  prior  boun- 
ty toward  those  of  his  household,  and  in  rare  cases  to  those  charities 
which  he  had  been  wont  to  support  But  we  are  asked  to  make  Mr. 
Haslett*s  estate  an  indemnitor — ^which  is  never  presumed;  beyond 
that,  to  indemnify  a  tort-feasor  for  his  payments  to  the  injured  party, 
wherein  even  a  sane  and  competent  person  is  not  liable  to  make  con- 
tribution or  indemnity.    14  R.  C.  L-  p.  48. 

Could  a  court  thus  put  on  the  estate  of  this  incompetent,  first,  a  law- 
yer's responsibility  for  invoking  the  criminal  law,  and,  second,  direct 
payment  of  the  compromise  sums  incurred  after  acquittal  of  those 
whom  he  had  accused?  It  may  be  that  Mr.  Lord  has  a  moral  claim, 
but  we  are  concerned  with  a  legal  liability  of  a  lunatic's  estate  for 
such  voluntary  compromise  of  tort  actions. 

I  think  the  County  Court  rightly  denied  the  application, 

JENKS,  P.  J.,  concurs. 


PEOPLE  ex  rel.  FINNEGAN  v.  KINGS  COUNTY  COURT  et  al. 

(Snpreme  Court,  Appellate  Division,  Seoond  Department    June  18,  1919.) 

Cbiminal  Law  ^=91133 — Appeal — Reabouuent — ^Death  op  Judge — ^Furtheb 
Hearing. 

Where,  after  affirmance  of  conviction,  with  reduction  of  sentence,  the 
Judge  for  reasons  personal  to  him  allowed  a  reargument  of  the  appeal, 
which  was  had  before  him,  he  dying  without  maidng  &  decision  thereon, 
there  is  no  longer  power  of  further  hearing. 

Appeal  from  Special  Term,  Kings  County. 

Application  by  the  People  on  the  relation  of  Charles  Finnegan,  for 
writ  of  prohibition  to  the  County  Court  of  Kings  County  and  others. 
Motion  for  writ  was  denied,  and  relator  appeals.  Reversed,  and  writ 
granted. 

^s»yor  oUier  cases  see  aame  topic  &  KBY-^^UMBBR  in  all  Koy-Numbered  DlsesUi  A  Indes^* 
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In  1017  relator  had  been  convicted  of  disorderly  •conduct  in  the  City  Magis- 
trate's CJourt,  Eighth  District*  with  a  three  months'  sentence.  After  his  im- 
prlsonnjent  had  begun,  he  appealed  to  the  County  Court  of  Kings  County, 
and  was  admitted  to  ball.  Such  appeal  was  heard  by  the  late  Judge  Roy, 
who,  on  Febniai7  Id,  1918,  afflnned  the  conviction,  but  reduced  the  sentence 
to  the  time  already  served.  His  order  to  that  effect  was  entered  on  February 
19, 1918,  which  was  followed  by  an  order  under  which  the  bail  was  returned. 

About  two  weeks  later,  Judge  Roy  caused  fo  be  inserted  in  the  New  York 
Law  Journal  a  notice  as  follows:   "Since  deciding  this  appeal  certain  repre- 
sentations have  been  made  to  me  which  make  me  feel  that  I  ought  to  vacate 
the  order  of  affirmance  and  order  a  rehearing  of  the  appeal,  and  this  I  now  - 
do.    This  decision  to  act  as  an  order  to  that  effect." 

The  record  also  has  the  following  authori;»tion  to  relator's  attorney,  signed 
by  the  relator  in  person:  ''After  having  been  fully  advised  by  my  counsel  as 
to  the  dcrnbl  of  the  jorisdlction  of  the  court  to  set  aside  Its  order  and  order  a 
rehearing  of  this  appeal,  and  being  fully  advised  in  the  premises,  I  hereby  con- 
sent that  the  appeal  may  be  reheard  on  its  merits,  and  waive  any  objection 
to  the  jurisdiction  of  the  court  in  the  rehearing  of  such  appeal,  and  I  hereby 
authorise  my  attorney,  Philip  B.  Adams,  to  bring  said  appeal  on  for  rehear- 
ing according  to  the  course  and  practice  of  said  court  Dated,  New  Tork, 
March  7,  1918.'^ 

Judge  Roy  thereafter  made  an  order  reciting  his  prior  affirmance,*  and  that, 
'the  interests  of  ^Justice  requiring  that  a  reargument  of  said  appeal  be  had, 
I  do  hereby  order  and  direct  that  the  said  appeal  be  reargued  before  me  on 
March  15,  1918."  Such  reargument  was  had  before  Judge  Roy,  but  he  never 
made  a  decision. 

On  April  15,  1919,  the  district  attorney  noticed  a  reargument  of  that  appeal 
before  the  County  Judge  In  Part  6  of  the  Cbunty  Court,  whereupon  this  relator 
applied  for  a  writ  of  prohibition. 

Argued  before  JENKS,  p.  J^  and  MILLS,  RICH,  PUTNAM, 
and  BLACKMAR,  JJ. 

Philip  B.  Adams,  of  New  York  City  (Reuben  Peckham,  of  New 
York  City,  on  the  brief),  for  appellant. 

Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (Harry  E.  Lew- 
is, E>ist.  Atty.,  of  Brooklyn,  on  the  brief),  for  xespondents. 

PUTNAM,  J.  It  is  not  necessary  to  decide  whether,  after  a  judg- 
ment of  affirmance  upon  an  appeal  from  a  conviction  in  the  City  Mag- 
istrate's Court  which  had  been  consummated  by  discharge  of  the 
bail,  the  county  judge  could  grant  a  reargument  on  the  ground  which 
he  announced,  namely: 

''Since  deciding  this  appeal  certain  representations  have  been  made  to  me 
which  make  me  feel  that  I  ought  to  vacate  the  order  of  aflirmance  and 
order  a  rehearing."    • 

As  entered  by  the  district  attorney,  the  order  recited  that — 

**The  interests  of  justice  requiring  that  a  reargument  of  said  appeal  be 
had,  T  do  hereby  order  and  direct  that  the  said  appeal  be  reargued  before  m^ 
on  March  16,  1918.*' 

This  order,  so  entered,  shows  to  what  extent  relator's  attorney  had 
acted  under  his  client's  written  authorization  of  March  7th.  The 
reargument  was  not  ordered  before  the  County  Court,  or  before  any 
other  judge..  The  grounds  for  the  order  were  not  set  forth,  to  be 
weighed  by  any  one  else.  Such  rehearing  was  had  before  him,  but 
was  never  decided.    The  original,  judgment  of  affirmance  has  nev«r 
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been   formally  vacated.     The  reasons  for  allowing  such  rehearing 
were  personal  to  the  judge.     Since  his  death  widiout  action  on  the 
reargument,  we  think  there  is  no  longer  a  power  of  further  hearing. 
The  relator  is  therefore  entitled  to  the  relief  prayed. 
The  order  of  the  Special  Term,  denying  the  application  for  the  writ 

.  of  prohibition,  is  therefore  reversed,  and  the  writ  granted,  without 

■  costs.    All  concur. 


(107  Misc.  Kep.  253)  . 

PEOPLE  ex  rel.  LEWIS  v.  FOWLER,  Sorrogate. 

(Supreme  Court,  Special  Term,  New  York  County.    May  15,  1919.) 

.  1.  Counts  ^=»199 — Subrogate — Remedial  Statutb — ^Liberal  Constbuction. 
Code  Civ.  Proc.  §  277.0,  making  certixin  provisions  applicable  to  proceed- 
ings in  Surrogates'  Courts,  being  remedial  in  character,  should  have  a 
fair  and  reasonably  liberal  constructioh. 
2.  Discovery  ^=>30 — Examination  Befobe  Tbial — Pbobate  Pbocebdinqs — 
Statutes. 

Under  Code  Civ.  Proc.  §  2770,  in  proceedings  for  the  probate  of  a  will, 
.  objections  being  filed  and  Jury  trial  demanded  and  ordered,  the  surrogate 
haxi  power  to  grant  application  for  the  examination .  of  proponent  before 
trial,  pursuant  to  section  870  et  seq. 

Application  for  mandamus  by  the  People,  on  the  relation  of  Her- 
bert D.  'Lewis,  against  Robert  Ludlow  fowler,  a  Surrogate  of  the 
County  of  New  York,  to  compel  granting  of  application  for  examina- 
.  tion,  denied  in  In  re  Hodgman's  Will,  107  Misc.  Rep.  70,  175  N.  Y, 
Supp.  608.    Motion  granted. 

Horwitz  &  Rosston,  "of  New  York  City  (Otto  Horwitz,  of  New 
York  City,  of  counsel),  for  the  motion. 

Anthony  J.  Barrett,  of  New  York  City,  opposed.. 

WHITAKER,  J.  In  February,  1919,  John  A.  Uwis  filed  a  peti- 
tion in*  the  Surrogat^e's  Court  of  the  County  of  New  York,  praying 
for  the  probate  of  a  certain  paper  writing,  bearing  date  the  9th  day 
of  October,  1911,  as  the  last  will  and  testament  of  Rosetta  L.  Hodg- 
man.  A  citation  was  issued  by  Hon.  Robert  Ludlow  Fowler,  Sur- 
rogate, directing  Herbert  D.  Lewis  and  John  A.  Lewis,  the  executor 
named  in  the  will,  to  show  cause  why  the  will  of  said  Rosetta  L.  Hodg- 
man  should  not  be  admitted  to  probate  as  a  will  of  real  and  personal 
property.  Herbert  D.  Lewis,  one  of  the  next  of  kin  and  heirs  at  law, 
filed  objections  to  the  said  will  and  demanded  a  jury  trial.  A  jury 
trial  was  ordered  and  the  issues  were  duly  set  for  trial. 

On  April  7,  1919,  the  objector,  Herbert  D.  Lewis,  made  application 
to  the  surrogate  for  an  order  directing  John  A.  Lewis,  the  proponent 
of  the  will,  to  appear  for  examination  before  trial  pursuant  to  section 
872  of  the  Code  of  Civil  Procedure.  On  ApriT  17,  1919,  the  surro- 
gate refused  to  grant  the  application  (In  re  Hodgman's  Will,  107 
Misc.  Reii.  70.  175-  N.  Y.  Supp.  608)  and  sign  the  order.  It  is  not 
claimed  that  the  application  was  not  in  proper  form.  The  ground  of 
the  surrogate's  refusal  was  that  the  proceeding  for  the  probate  of  a 
•vill  is  a  special  proceeding  and. not  an  action  at  law,  that  it  was  a 

^s9FoK other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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proceeding  in  rem  and  that  section  872  ct  seq.  of  the  Code  did  not 
apply  and  that  the  surrogate  had  no  power  to  grant  the  order. 

The  question  to  be  determined  is  whether  or  not  the  surrogate  has 
the  power  to  grant  an  application  for  the  examination  of  a  pirty  before 
trial  (inder  section  872  et  seq.  of  the  Code,  of  Civil  Procedure. 

Section  870  of  the  Code  provides  that  ttie  deposition  of  a  party  to 
an,  action  in  a  court  of  record  may  be  takenl 

Section  872  of  the  Code  provides  that  the  person  desiring  to  take, 
a  deposition  may  present  to  the  judge  of  the  court  "in  which  an  ac- 
tion" is  pending  an  affidavit  settine  forth  certain  matters. 

Section  873  of  the  Code  provides  that  the  judge  to  whom  such  an 
affidavit  is  presented  "must*'  grant  the  order  for  the  examination. 

The  provisions  of  section  873  are  mandatory  if  the  application  is 
made  in  good,  faith*  ,. 

It  will  be  observed  that  the  provisions  of  section  870  et  seq.  refer 
to  actions  and  do  not  mention  special  proceedings,  and  were  there  no 
other  provisions  of  the  Code  applicable,  the  learned  surrogate  would 
have  no  doubt  been  right  in  holding  thathe  had  no  authority  to  grant 
the  applicajtion. 

There  is  another  provision  of  the  Code,  however,  which  the  relator, 
contends  makes  section  870  et  seq.  applicable  to  Surrogates'  Courts; 
This  provision  is  contained  in  section  2770  and  reads  as  follows  ;• 

•  *Xfertain  Provisions  Made  ApplicaUe  to  Proceedings  in  Bwrrogatee  Courts,^ 
Except  where  a  contrary  intent  is  expressed  in,  or  plainly  Implied  from  the 
context  of,  a  provision  of  this  chapter,  all  other  portions  of  this  act,  and  the 
general  rules  of  practice  apply  to  Surrogates*  Conrtb  and  to  the  proceedings 
therein,  so  far  as  they  can  be  applied  to  the  sabstance  and  subject-matter  of  a 
proceeding  without  regard  to  its  form." 

This  provision  is  contained  in  chapter  18,  and  I  find  nothing  in  that 
chapter  expressing  or  implying  an  intent  that  section  870  et  seq.  shall 
not  apply  to  trials  of  issues  in  Surrogates'  Courts. 

[1]  Section  2770  is  remedial  in  its  character  and  should  have  a 
fair  and  reasonably  liberal  construction.  The  provisions  of  the  entire 
Code  are  made  applicable  to  proceedings  in  Surrogate^'  Courts  by 
section  .2770  "so  .far  as  they  can  be  applied  to  the  stibstance  and  sub- 
ject-matter of  a  proceeding  without  regard  to  its  form." 

It  may  be  observed  in  passing,  although  not  directly  appurtenant 
to  the  question  under  discussion,  that  section  881  of  the  Code  pro- 
vides as  to  when  a  deposition  of  a  witness  taken  under  section  870 
et  seq.  may  be  read  either  in  an  action  or  in  "any  special  proceeding" 
specified  in  the  original  affidavit  upon  which  the  order  is  obtained-. 

[2]  Section  870  et  seq.  "can"  certainly  be  applied  to  a  contemplated* 
jury  trial  in  the  Surrogate's  Court.  There  is  no  substantial  difference 
between  the  trial  of  an  issue  of  fact  in  the  Surrogate's  Court  before  a 
jury  and  the  trial  of  an  issue  of  fact  in  the  Supreme  Court.  The  main 
purpose  of  trials  in  both  courts  is  similar.  The  simple  fact  that  one  is 
named  a  special  proceeding  and  the  other  an  action  should  not  pf  itself, 
deprive  a  party  to  a  trial  in  a  special  proceeding  of  a  right  or  remedy 
accorded  to  a  party  in  the  trial  of  an  action  at  law.  Section  2770 
should  not  be  so  narrowlv  construed  as  to  grant  a  right  to  a  party  in 
an  action  at  law  and  withhold  it  from  a  party  in  a  special  proceeding, 
i^yolving  the  trial  of  an  issue  of  fact 
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The  Matter  of  Pliimb,  64  Hun,  317,  19  N,  Y.'  Supp.  79,' decided  by 
the  Appellate  Division  and  affirmed  by  the  Court  of  Appeals  in  135  N. 
Y.  661,  32  N.  E.  22,  is,  I  think,  an  authority  for  holding  that  section 
2770  makes  section  872  et  seq.  applicable  to  proceedings  in  Surro- 
gates' Courts.  The  court  held  in  that  case  that  section  2538  of  the 
Code  made  the  provisions  of  sections  887  and  888  (providing  for  the 
issuing  of  a  commission  only  in  actions  and  not  in  special  proceedinfB) 
applicable  to  accounting  proceedings  in  the  Surrogate's  Court. 

The  provisions  of  section  2538  and  section  2770  were  practically 
the  same,  except  that  section  2538  provided  specifically  that  certain 
titles  and  articles  should  apply  to  proceedings  in  Surrogates'  Courts, 
while  section  2770  refers  to  all  the  sections  in  the  act  without  naming 
them  specifically. 

The  motion  for  a  mandamus  should  be  granted,  without  costs. 


COOPER  V.  ROGGBN  et  al. 

(Supreme  CJourt,  Appellate  Term,  First  Department.    June  11.  1919.) 

I.  Discovery  <©=»55 — Complaint — Showing  of  Matebialitt  and  Necessity, 
Where  the  complaint  itself  shows  materiaUty  and  necessity  of  examina- 
tion before  trial,  it  is  sufficient 
2»  Discovery  ^s»6&— Advebsk  Pabty — Bzahinatzon — ^VAiOATiON  of  Ordeb — 

GBOUND& 

Since  it  is  to  be  inferred  that  a  general  i)artDer  has  sufficient  knowledge 
of  matters  in  general  httslness  routine,  an  order  for  his  exajnination  be- 
fore trial  should  not  be  vacated,  on  the  ground  that  there  was  no  show- 
ing that  defendant  had  knowledge  of  the  matters  concerning  which  the 
examination  had  been  ordered,  unless  the  contrary  clearly  appears. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Abraham  S.  Cooper  against  Louis  A.  Roggen  and  others. 
From  an  order  vacating  an  order  for  examination  of  one  of  the  de- 
fendants before  trial,  plaintiff  appeals.  Reversed,  and  order  rein- 
stated. 

See,  also,  174  N.  Y.  Supp.  687. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Max  Schleimer,  of  New  York  City,  for  appellant. 
^  Adolph  Cohen,  of  New  York  City,  for  respondcmts. 

PER  CURIAM,  The  order  obtained  by  plaintiflE  for  the  examina- 
tion of  one  of  the  defendants,  a  general  partner,  was  vacated  for  the 
reasons  (1)  that  there  was  no  showing  of  materiality  and  necessity 
and  (2)  that  the  defendant  whose  examination  was  sought  had  knowl- 
edge of  the  matters  concerning  which  his  examination  had  been  or- 
dered. 

[1,2]  The  complaint  itself  sufficiently  shoAyed  materiality  and  ne- 
cessity. Grant  v.  Greene,  118  App.  Div,  850,  103  N.  Y.  Supp.  674. 
It  is  to  be  inferred  that  a  general  partner  has  suffi-^ient  knowledge  of 
matters  of  ordinary  business  routine;  at  least,  the  order  for  his  ex- 
amination should  stand,  until  or  unless  the  contrary  clearly  appears. 

^uaFor  otber  cues  see  aame  topic  &1CET- NUMBER  in  all  Key-Kumbered  Digesta  A  Indexes 
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Order  reversed,  wU*  $10  costs;  and^Ui^  ord^r  for  examination  rer'. 
instated.  Examination  to  proceed  at  same  place  and  hour  on  the  16th 
day  of  June,  1919-  .  .      : 


(188  App.  Dlv.  192)  _ 

^  SCHIEFFELIN  V.  HTLAN  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  6,  1919.) 

1.  Municipal  Corporations  ©=>911 — Bonds— Construction   of   Subway — 

PuBUC  Service  Commission. 

Under  Rapid  Transit  Act,  |  10,  as  amended  by  Laws  1912,  c.  226,  tbat 
portion  of  the  Public  Seirvice  Commission's  expense  constituttng  cost  of 
constnictloD  of  subways  under  Rapid  Transit  contracts  Nos.  3  and  4 
may  be  paid  for  either  by  Issuance  of  revenue  beads  or  by  Issuance  of 
corijorate  stock.    (Per  Mills,  J.) 

2.  Municipal  Corporations   <&=»913— Construction  or  Subway — Revenue 

Bonds — Corporate  Stock. 

Where  Public  Service  Commission's  expenses  for  cost  of  construction 
of  subways  were  paid  for  by  issue  of  revenue  bonds,  which  have  been 
paid  off  and  retired  out  of  taxes,  corporate  stock  cannot  be  Issued  for 
amount  thereof,  under  Rapid  Transit  Act,  1 10,  as  amended  by  Laws  1912, 
c.  226.  (Per  Mills,  J.) 
8.  Municipal  Corporations  ^=»913r-CoNSTRUcnow  of  Subway— Revenue 
Bonds-Corporate  Stock. 

Where  Public  Service  Commission's  expenses  for  costs  of  construction  of 
subways  was  paid  for  by  issue  of  revenue  bonds,  corporate  stock  cannot 
thereafter  be  issued  for  purpose  of  paying  off  the  bonds.    (Per  Mills,  J.) 

4.  Municipal  Corporations  <5=5>993(.'i) — Issuance  of  Corporate  Stock— Riohi 

TO  Bring  Action— Taxpayer. 

•  A  taxpayer  may  sue  to  enjoin  issue  of  corporate  stock  for  purpose  of 
paying  off  revenue  bonds,  since  the  issue  of  corporate  stock  would  dimlni^ 
borrowing  capacity  of  city  for  making  of  public  improtements,  and  in  the 
end  increase  city's  Interest  charge.    CPer  MiUs,  J.) 

5.  Municipal  Corporations  <©=»917(1)— Subways— CJonstruotion— Finances 
'  — Corporate  Stock. 

Under  Rapid  Transit  Act,  {  10,  as  amended  by  Laws  1912,  c.  226,  pro- 
viding for  issue;  of  corporate  stock  for  payment  of  Public  Service  Com- 
misaion's  expenses  for  costs  of  construction  of  railroad  under  sections 
26,  27,  29,  or  33,  if  commission  ghall  "determine  cost  of  construction"  of 
such  railroad,  such  corporate  stock  cannot  be  issued  unless  the  commis- 
sion officially  ascertains  the  part  of  its  expenses  that  forms  or  may  form 
part  of  the  cost  of  construction  of  the  particular  subway  to  be  built  un- 
der sections  26,  37.  29,  or  33,  in  view  of  chapter  2,  art.  49,  subds.  9  and 
10,  of  contracts  Nos.  3  and  4,  and  ehapter  5,  art.  29,  of  contract  No.  4. 
(Per  Putnam  and  Kelly,  JJ.) 

6.  Municipal  Corporations  «g=5>886— Finances— Construction  of  Subways 

— Payment  from  General  Funds. 

Under  Rapid  Transit  Act,  |  10,  as  amended  by  Laws  1912,  c.  226,  that 
part  pf  the  expenses  of  Public  Service  Commission  that  wait  into  the  coat 
of  construction  of  the  dual  system  of  subways  under  contracts  author- 
ized  by  such  statute  should  be  paid  from  proceeds  of  sale  of  corporate 
stock,  and  not  from  the  general  tax  levy, 

Jenks,  P.  J.,  and  Blackmar,  J.,  dissent. 

Appeal  from  Special  Term,  Kin^s  County. 

Action  by  William  Jay  Schieflfelm  against  John  F.  Hylan  and  oth- 
ers.    From  an  order  of  Special  Term  (106  Misc.  Rep.  347,  174  N.  ¥• 
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Supp.  506),  granting  a  motion  for  a  temporary  injunction,  defendants 
appeal.     Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Terence  Farley,  of  New  York  City  (William  P.  Burr,  Corp.  Counsel, 
and  John  Lehman,  both  of  New  York  City,  on  the  brief),  for  appel- 
lants. 

L^eonard  M.  Wallstein,  of  New  York  City,  for  respondent. 

MILLS,  J.  The  action  is  a  taxpayer's,  brought  to  enjoin  the  ap- 
propriate city  authorities  of  New  York  City  from  issuing  corporate 
stock  of  said  city  to  the  amount  of  $4,500,000,  pursuant  to  a  resolution 
passed  by  its  board  of  estimite  and  apportionment  on  February  7, 
1919.  The  order  appealed  from  granted  an  injunction  pendente  lite 
to  that  effect.  .  ^ 

.In  granting  the  motion  the  justice  at  Special  Term  filed  an  opin- 
ion, which  istates  and  reviiews  at  length  the  material  law  and  facts; 
-and,  as  I  find  his  statements  thereof  to  be  accurate  and  agree  with 
his  conclusions,  I  shall  not  attempt  any  very  detailed  statement  of 
the  reasoning,  here.  The  resolution  consists  of  a  long  preamble,  re- 
citing the  premises  upon  which  the  board .  assumed  to  act,  and  of  a 
resolving  part  which  is  comparatively  brief.  The  preamble  may  be 
thus  summarized: 

Chapter  226  of  the  Laws  of  1912  amended  section  10  of  the  Rapid 
Transit  Act  (chapter  4,  Laws  of  1891),  by  adding  thereto  a  provision 
to  the  effect  that,  if  the  Public  Service  Commission  shall  deterrtine 
that  a  part  of  its  expenses  shall  be  included  in  determining  the  cost 
of  construction  of  a  railroad  constructed  under  the  act,  then  the  said 
board,  upon  the  requisition  of  the  commission,  may  appropriate  such 
sum  as  may  be'  requisite  for  such  part  of  the  expenses  of  the  com- 
mission and  authorize  the  issue  of  corporate  stock  of  the  city  for 
such  purpose,  and  that  the  comptroller  siiall  thereupon  issue  and  sell 
such  stock  for  that  purpose.  Rapid  Transit  contracts  Nos.  3  and  4 
were  authorized  by  the  said  board  on  the  18th  of  March,  1913,  after 
said  amendment  went  into  effect,  and  provided  that  the  cost  of  con- 
struction should  include  such  expenses.  From  time  to  time  since 
that  date  the  Public  Service  Commission  has  made  requisition  upon 
said  board  for  such  part  of  its  expenses;  and  the  expenditures  of 
the  city  for  such  expenses  during  the  years  1915,  1916,  1917,  and 
1918,  up  to  February  4th  of  that  year,  have  aggregated  the  sum  of 
$12,567,150.82.  That  commission  has  furnished  to  the  board  estimates 
of  its  expenses  "chargeable  to  the  costs  of  construction''  for  the  years 
1915,  1916,  and  1917,  amounting  to  $4,800,000  on  contract  No.  3  and 
$3,700,000  on  contract  No.  4,  making  an  ag§;regate  upon  the  two  of 
$8,500,000,  and  their  said  expenses  under  said  contracta  for  the  rest 
of  the  period  including  1918,  are  not  yet  determined. 

Therefore,,  on  account  of  all  of  such  expenses,  at  least  $4,500,000 
should  be  covered  into  the  city  treasury  "by  issue  of  rapid  transit  cor- 
porate stock,  to  be  divided  two  million  five  hundred  thousand  dollars 
($2,500,000)  ag^jost  contract  No.  3  and.  two  r^niUion  dollars.  ($2,000,- 
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000)  against  contract  No.  4."    The  reeolutimi  then  proceeds  to  au- 
thorize and  direct  such  issue  of  corporate  stock  to  the  amotint  of - 
$4,500,000,  and  that  of  the  proceeds  thereof  $1,000,000  shall  beap-i 
plied  to  the  redemption  of  special,  revenue  bonds  already  issued  for 
the  purpose  of  providing  f  ueids  to  meet  those  expenses,  and  the  balance 
of  $3,500,000  shall  be  paid  into  "the  general  fund  for  the  reduction. 
of  taxation,"  to  reiihburse  the  same  for  the  said  part  of  the  said  ex- , 
penses  -vrhich  have  heretofore  been  p|ud  hy  taxation;  that  is,  through 
the  issue  of  such  bonds  and  dse  payment  and  retirement  thereof. 

It  appears,  slso^  that  during  all  those  years  such  expenses  of 
the  commission  have  in  fact  been  met  year  by  yeaf  by  ^he  issue  by  said 
board  of  special  revenue  bonds  under  said  section  10  of  the  Rapid 
Transit  Act  as  amended  by  said  chapter.  226  of.  t^e  Laws  of  1912. 
The  gist  of  the  former  provision — ^thi^t  isr  before  the  amendmmt — . 
as  relatiad  to -the  matter  in  hand,  wa^  that  the  board  should  from  jtime 
to  time»  upon  requisition  of  the  commission,  appropriate  the.  neces- 
sary sums*  to  pay  the  expenses  of  the  commission  {the  same  to  be 
paid  out  upon  due  .vouchers  and  auditing),  and  that  the.  iunds  for  that| 
purpose  should  be  provided  by  the  issue  and  sale  of  revenue  bopd^of, 
the  city  "in  antidpatioa  of  receipt  of  taxes/' ,  apd  that  the  amount 
necessary  to  pay  the  bonds»  principal  aiud  interest,  should  be  included 
in  the  next -year's  tax  levy*  The  scheme  here  was  plain,  to  pay  those 
expenses  at  once,  or  at  least  after  one  year,  by  general  taxation ;  while 
another  section  of  the  act,  seetiQU  37,  as  amended  by  Laws  1913,  c, 
540,  and  Laws  1915,  c.  544)  provided  th^t  the  construction  cost  of  the 
work  should  be  paid  by  the  issue  of  corporate  stock  of  the  city.  The 
amendment  of  section  10  by  the  act  of  1912  added  thereto  the  follow- 
ing distinct  provision,  viz:  .'  ., 

^'If  tlie.saia  eomqaission  abaU  (^termloe  that  p^zt  of  its  expenses  sha}!  be 
included  in  determining  the  cost  of  construction  of  a  railroad  couBtructcd 
under  sections  26,  27,  29  or  83  of  this  act,  then  find  to  that  event  the  said 
Doard  of  estimate  and  Apportionment  or  other  board  or  public  body  upon  tti 
requisition  of  t&e  oom^ilsslon  duly  made  nay  appropriate  sucb  sum  or  nofStfi 
of  money  as  may  be  reowisite  aad  necessary  fbr  such  part  of  its  expenses 
and  authorize  the  Imug  of  corporate  stock  for  such  purpoaei^  and  it  shall  there- 
upon Ijeconie  the  duty  of  the  comptroller  of  said  city  to  lssu6  and  sell  coW 
porate  stock  of  th^  dty  for  such  purposes." 

[1]  The  first  question. in  controversy  betwi^n  the  parties  here  is 
as  to  the  construction  of  the  amended  section  10.  The  appellants 
claim  that  its  meaning  is  that  the  board  must  issue  corporate  stock  to 
pay  the  expenses  of  the  commission ;  that;  in  other  words,  the  amendr 
ment  leaves  the  former  (still  retained)  part  of  the  section,  directing 
the  issue  and  sale  of  revenue  bonds  to  defray  the  expenses  pf  the  com- 
mission,  applicable  only  to  that  part  of  the  expenses  which  is  not  iur 
eluded  in  the  cost  of  construction  as  determined  by  the  commissiqa. 
Indeed,  upon  that  view,  the  issue  of  revenue  bonds  to  pay  the  ex- 
panses so  included  in  those  costs  after  the  amendment  would  be  en^ 
tirely  unauthorized  and  illegal.  Upon  the  other  hand,  the  claim  of  the 
respondent  is  that  the  amendment  left,  it  to  the  choice  of  that  board 
which  method  it  should  pursue  in  order  to  raise  the  necessary  JEunds, 
whether  by  the  issue  of  revei;iue  bonds,  which  would  iapply  the  "pay 
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as  you  go"  policy,  or  by  the  issue  of  corporate  stock,  which  would  not 
be  paid  off  and  retired  until  the  end  of  50  years.  The  learned  Jus- 
tice at  Special  Term  sustained  the  latter  view  and  contention,  and  I 
agree  with  his  reasoning  and  conclusion  in  that  regard. 

[2]  The  appellants  further  claim  that,  inasmuch  as  those  bonds  in 
the  years  in  question  were  issued  illegally,  the  board  can  now  issue 
corporate  stock  for  the  amounts  they  represented,  even  as  to  those 
bonds  issued  in  years  prior  to  1918,  which  have  already  been  paid  off 
and  retired  out  of  the  taxes  as  required  by  law.  Of  course,  if  the 
conclusion  just  above  reached,  that  the  amended  section  gave  to  the 
board  the  option  to  raise  the  re(]^uisite  funds  by  issuing  either  class 
of  securities  be  correct,  then  it  is  immaterial  even  if  the  latter  conten- 
tion of  appellants  be  correct,  because  in  that  view  the  premise  upon 
which  it  is  based  fails.  It  seems  to  me,  however,  that  such  contention 
is  not  well  made.  The  money  to  i)ay  those  bonds  has  been  raised  by 
taxation  and  actually  applied  to  that  purpose.  If  this  reasoning  of  the 
appellants  be  sound,  then  it  would  be  competent  for  the  board  to  look 
over  the  city  records  for  any  length  of  tinie,  even  50  years,  and  if  it 
could  find  therein  that  any  sum  of  money  in  any  form  had  been  in- 
cluded in  any  tax  levy  to  pay  the  purported  obligations  of  the  city 
illegally  issued,  it  would  be  competent  for  the  board  to  issue  the  city's 
obligations  to  raise  the  money  represented  by  those  payments  in  order 
to  reimburse  the  taxpayers  of  the  city,  albeit  ^t  the  expense  of  its 
taxpayers  50  years  hence.  If  it  be  true  that  the  city,  out  of  its  gen- 
eral taxation,  has  paid  a  debt  which  it  should  have  paid  in  the  first  in- 
stance out  of  funds  raised  by  long-term  securities — ^that  is,  corporate 
stock — I  do  not  think  that  the  taxpayers  can  be  afforded  relief  in 
this  way. 

[8]  This  view,  however,  does  not  appear  to  me  to  apply  to  the  $1,- 
000,000  of  special  revenue  bonds  issued  to  meet  such  expenses  for 
1918.  The  debts  of  the  city  represented  by  those  bonds  have  not  yet 
been  i»id  by  taxation,  but  are  to  be  paid  by  this  year's  tax  levy.  The 
learned  justice  at  Special  Term  examined  this  question  and  con- 
cluded that  under  said  section  10,  as  amended,  the  option  given  to  the 
board  to  raise  the  funds  to  pay  those  expenses  for  1916  had  been 
exercised  by  the  issue  and  sale  of  the  special  revenue  bonds  for  that 
purpose,  that  the  provision  of  the  section  requiring  the  bonds  to  be 
paid  by  means  of  the  tax  levy  is  imperative,  and  that  no  option  or 
authority  is  left  in  the  present  board  to  undo  the  act  of  the  board  the 
prior  year  and  provide  for  the  payment  of  the  bonds  out  of  the  pro- 
ceeds of  corporate  stock.  While  the  reasoning  of  the  learned  jus- 
tice upon  this  point  does  not  appear  to  my  mind  as  conclusive  as  his 
reasoning  upon  the  other,  yet  upon  the  whole  it  meets  with  my  ap- 
proval. 

The  entire  scheme  of  the  challenged  resolution  of  the  board  is  to 
adopt  the  policy  of  paying  as  far  as  possible  these  obligations  of  the 
city  by  the  issuing  of  long-term  corporate  stock  as  against  the  former 
*'pay  as  you  go"  policy,  and  to  reverse  that  policy  even  as  to  past  trans- 
actions, and  by  so  doing  to  abnormally  reduce  the  present  tax  levy. 
If  the  aluthority  to  take  that  course  existed  in  the  boani,  we  would  have 
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nothing  to  do  with  the  question  of  the  propriety  of  the  procedure,  but* 
it  seems  to  me  that  the  requisite  authority  is  wanting. 

[4]  The  appellants  further  contend  that  this  form  of  an  action  can- 
not be  successfully  maintained  upon  the  facts  here,  because  there, 
will  be  from  the  contemplated  procedure  no  waste  of  or  injury  to  the 
funds,  property,  or  estate  of  the  city;  that  is  to  say,  that  the  money 
to  be  raised  is  to  be  used  to  pay  the  city's  obligations,  and  that  there 
is  no  substantial  detriment  to  the  taxpayer  if  the  one  method  be  adopt- 
ed rather  than  the  other.  This  point  also  was  considered  by  the  jus- 
tice at  Special  Term,  and  disposed  of  upon  the  ground  that  the  issuing 
of  the  long-term  securities  would  diminish  the  borrowing  capacity  of 
the  city  for  the  making  of  public  improvements,  and  also  in  the  end 
increase  the  city's  interest  chaise.  This  view,  also,  seems  to  be  well 
sustained- 

I  advise,  therefore,  that  the  order  appealed  from  be  affirmed,  with 
$10  costs  and  disbursements. 

PUTNAM,  J,  I  agree  that  the  purpose  of  the  1912  amendment  of 
section  10  of  the  Rapid  Transit  Act  was  to  provide  for  funding  as 
"cost  of  construction"  that  portion  of  the  expenses  of  the  Public  ^rv- 
ice  Commission  which,  as  the  building  work  should  go  on,  the  com- 
mission should  determine  to  be  so  included  in  the  railroad  cost  under 
the  future  transit  contracts.  Obviously. that  apportionment  of  engi- 
neering and  other  overhead  charges  must  be  made  by  the  commission 
itself. 

[6]  The  word  "dctenxrine"  has  a  precise  meaning.  When  used  in 
such  connection  as  this  it  is  defined,  to  mean : 

*'To  fix  or  settle  definitely;   make  specific  or  certain."    Century  IMet,         ' 
*'To  regelate;  to  settle;  to  decide/*    Webster's  Diet. 

It  here  means  an  crfficial  ascertainment  of  the  part  of  its  expenses 
that  forms  or  may  form  part  of  the  cost— not  of  railway  construction 
in  general — ^but  the  part  applicable  to  a  particular  subway  to  be  built 
under  sections  26,  27,  29,  or  33  of  the  Rapid  Transit  Act.  There  are 
two  such  works  going  forward:  Contract  No.  3,  by  the  Interbor- 
ough  Rapid  Transit  Company,  and  contract  No.  4,  by  the  New  York 
Municipal  Railway  Corporation.  The  engineering  features  of  each 
differ  in  respect  to  work  aboveground,  and  excavation  for  river  tun- 
nels and  under  street  beds.  Obviously  the  cit3r's  permanent  debt  can- 
not be  extended  by  new  corporate  stock  issues,  to  be  charged  against 
subway  construction  in  bulk,  but  only  against  expenses  forming  part 
of  the  construction  cost  of  one  of  the  railroads  being  built  under  the 
act.  And  this  is  not  only  for  funding  purposes.  Such  construction 
cost  of  each  i^oad,  as  ultimately  ascertained,  forms  the  basis  of  the 
quarterly  rental  payments  to  the  city.  Contracts,  c.  2,  art.  49,  subsecs. 
9  and  10.  That  no  such  approximation  as  was  here  reluctantly  fur- 
nished is  a  determination  of  the  commission  is  further  confirmed  by 
a  perusal  of  the  contracts.  For  example,  chapter  5,  article  29,  of  con- 
tract No.  4,  states : 

**Tlie  cost  of  construction  and  cost  of  equipment  shall  he  determined  as 
follow^;  Tjbe  engineer  shall  within  six  (6)  months  after  the  date  of  the  con- 
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*tract  reader  a  deternflnation  in  writing  In  duplicate  tp  the  conunlsslon  and 
to  the  lessee  of  the  cost  of  construction  and  of  the  cost  of  equipment  paid  or 
accrued  prior  to  the  date  of  this  contract.  In  the  cas6  of  all  work  done  after 
the  date  of  this  contract  the  engineer  shall,  on  or  abont  the  1st  days  of 
January,  April,  July,  and  October,  in  each  y«ar  during  constraction  or 
during  the  provision  of,  equipment  (including  the  construction  or  provision  of 
additions  to  the  railroad  or  to  the  equipment)  render,  a  determination  in 
writing,  in  duplicate,  to  the  commission  and  to  the  lessee  of  the  cost  of  con- 
struction and  of  the  cost  of  equipment,  to  the  date  of  the  last  day  of  the  pre- 
ceding quarter,  Including  therein  separately  a  d^tennlnallob  of  the  cost! 
of  construction  and  the  cost  of  equipment  during  the  quarter  year  im*, 
mediately  preceding  the  date  of  such  determination;.  If  either  the  commission 
or  the  lessee  shall  he  dissatisfied  with  the  determination  of  the  cost  of  con- 
struction or  cost  of  equipment  ♦ '  ♦  ♦  it  shall  within  thirty  (30)  days 
after  the  receipt  of  any  such  determination  file  with  the  engineer  a  statement: 
in  writing  of  the  item  or  items  objected  to  and  the  reasons  for  8n(^  objec^ 
tion.  If,  within  such  period  of  30  days,  the  commission  or  the  lessee  shall 
fail  to  fil0  such  statement  with  the  euglueer,  the  determination  shall  be  final 
and  conclusive  upon  the  party  so  failing." 

Notwithstanding  the  provisions  of  the  Rapid  Transit  Act,  the  rec- 
ord here  shows  that  such  a  "dieterniinatioh"  of  the  apportioned  ex- 
penses applicable  to  cost  of  constructiwi  has.  not  yet  been  made  to  the 
board  of  estimate  and  apportionment.  The.  reluctance  of  the  Public 
Service  Commission  to  make  stich  a  finding  appears  not  to  have  been 
from  motives  of  concealment,  t^t  at  the  time  because  it  seemed  better 
to  defer  funding  any  part  of  its  expenses,  until  it  should  be  certain 
that  the  regular  construction  outlays  would  not  exceed  the  debt  limit 
of  the  city. 

The  situation  of  the  city's  financiar  officials  on  this  matter  most 
clearly  appears  from  the  comptroller's  affidavit  of  February  17,  1919, 
as  follows: 

''The  Public  Service  Commi^ion  in  its  requlsltftons  from  time  to  time  stated 
that  more  than  80  .per  cent,  of  the  moneys  appropriated  for  its  rapid  transit 
expenses  woiild  be  used  for  such  expenditures  as  are  indudetf  Within  the 
cost  of  construction  as  provided  in  the  contracts  Nos.  S  and  4  and  in  the  Rapid 
Transit  Act.  For  more  than  a  y^ar  past  I  have  been  endeavoring  to  pro- 
cure definite  information  from  the  PubUc  Service  CJommission  as  to  the  ex- 
tent of  such  expenditures.  Up  to  the  present  time  this  has  not  been  re- 
ceived." 

Instead  of .  such  information,  which  the  secretary  to  the  commis- 
sion wrote  could  hot  be  furnished,  "in  the  absence  of.  the  determina- 
tions and  redeterminations  of  cost  by  the  (Aiei  engineer  pursuant  to 
the  contracts/'  the  secretary  sent  a  statement  of  the  lotal  expenses  of 
the  commission  "for  administration,  superintendence,  legal  expenses 
tod  engineering"  aj^licable  to  these  contracts  3  and  4,  which  is  partly 
estimated;    This  is  followed  by  his  advice: 

"If  a  request  Is  made  upon  the  oaounlssibn  to  make  the  determination  under 
the  statute  of  the  amount  to  be  included  In  the  cost  of  .construction,  it  la 
suggested  that  the  amfounts  specified  above  be  taken  at  not  more  than  the 
following  amounts: 

Contract  3.  '  Contract  4.  Total. 

1915 $1,800,000.00    $l,200,00a00    $8,000,000.00 

1916   1,700,000.00      1,300,000.00      SfiQO.QOOM 

3.917  ..,...:.., 1,300,000.00      1,200,000.00      2,500,000.00 

Sum  for  three  years. ..  .$4,800,000.00    $3,t00,000.00    $8,500,000.00^ 
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This  way  of  estimating  expenses  by  roudi  approximation  in  no 
respect  is  a  compliance  with  the  statute.  The  permanent  interest- 
bearing  debt  of  the  city  is  not  to  be  increased  by  salary,  oflfice,  clerical, 
and  legal  expenses  of  the  Public  Service  Commissiqn,  Only  a  specific 
apportionment  of  the. part  of  such. outlays  applicable  to  construction 
cost  can  make  them  a  basis  for  being  funded  in  dty  stock.  The 
board  of  estimate  and  apportionment  can  only  act  under  and  in  ac- 
cordance with  the  statutory  authority,,  in  strict  compliance  with  the 
provisions  by  which  that  power  is  limited  and  conditioned.  Dillon» 
Mun.  Corp.  <5th  Ed.)  §  883.  Whether  this  continued  omission  to 
determine  and  set  apart  the  portion  of  such  officii  expenses  applical^le. 
to  a  certain  railroad  can  hereafter  be  rectified,  without  further  l^is- 
lation,  is  not  before  us. 

Upon  this  ground,  that  the  PubUc.>Service  .Commtsaien  has  not 
iliade  the  determination  of  the  part  of  its  expenses  that  may  be  legally 
funded  as  part  of  any  subway  construction  cost,  I  concur  toaffinn  the 
order.  > 

KELLY,  J,'  [01  I.  agree  with  Mr.  Justice  BLACKMAR'S  first 
proposition,  viz. :  That  the  Rapid  Transit  Act,  as  amended  in  1912, 
requires  that  such  part  of  the  expenses  of  the  Public  Service  Com- 
mission as  went  into  the  cost  of  construction  of  the  dual  system  of 
subways  should  be  paid  from  the  proceeds  of  the  sale  of  corporate 
stock,  and  not  from  the  general'tax  levy.  I  think  this  was  the  obvious 
intention  of  the  Legislature  in  amending  section  10  of  the  Rapid 
Transit  Act  by  Laws  1912,  c.  226.  Prior  to  that  amendment  the  cost 
of  actual  construction  of  the  subways  wa^  not  put  upon  the  taxpayerr 
in  each  year's  levy.  Such  cost  of  actual  construction  was  met  by 
the  issuance  of  corporate  stock  (Laws  1891,  chapter  4,  §  37),  and  the 
yearly  contribution  of  the  taxpayer  was  to  the  so-called  overhead  ex- 
penses of  the  commission,  such  as  superintendence,  insurance,  dam- 
ages, emergency,  legal  expenses,  etc.  And  I  think  the  Public  Service 
Commission  has  defined  the  character  of  expenditure  chargeable  to 
actual  construction  and  to  overhead  expenses  in  the  contracts. 

But  for  some  reason  it  appears  to  have  been  hitherto  impossible 
for  the  board  o'f  estimate  to  obtain  from  the  Public  Service  Commis- 
sion a  legal  determination  or  certificate  separating  the  expenditures 
as  to  amount.  So  that  the  burden  of  the  cost  of  actual  construction  is 
placed  upon  the  taxpayers  every  year,  which  is,  I  think,  contrary  to 
the*  intention  of  the  Legislature, .  imposing  on  them  a  burden  wnich 
should  be  met  by  the  issuance  of  securities  running  over  a  period  of 
years.  If  the  board  of  estimate  had  before  it  to-day  the  necessary  le- 
gal determination,  certificate  or  requisition  from  the  Public  Service 
Commission,  separating  the  amount  of  the  expenditures  covered  by 
the  outstanding  revenue  bonds  issued  in  1918,  I  am  not  prepared  to 
say  that  they  are  without  authority  to  intervene  and  to  relieve  the  tax- 
payers from  this  undue  burden.r  But  the  difficulty  which  sfeems  to  bar 
the  way  is  the  failure  of  the  commission  to  comply  with  the  law. 
The  finances,  of  the.  city  caiinot  be  administered  and  bond  i$sues  au- 
thorized on  mere  guesswork  and  approximations  Which  'do  not  even 
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purport  to  be  binding  or  legal  estimates.  So  that,  commendable  as 
are  the  intentions  of  the  comptroller,  I  cannot  see  that  tViere  is  any  le- 
gal basis  for  his  attempted  division  of  the  expenses  of  the  commis- 
sion. That  body  has  so  far  failed  to  make  the  necessary  certificate 
or  requisition,  and  I  do  not  see  how  the  board  of  estimate  can  make  it. 
Upon  these  grounds,  I  vote  to  affirm  the  order. 

BLACKMAR,  J.  (dissenting).  I  think  that  the.  order  should  be  re- 
versed. My  conclusion  rests  upon  two  propositions;  First,  that  the 
Rapid  Transit  Act,  as  amended  in  1912,  requires  that  such  part  of  the 
expenses  of  the  Public  Service  Commission  as  went  into  the  cost  of 
construction  of  the  dual  system  of  subways  should  be  paid  from  the 
proceeds  of  the  sale  of  corporate  stock,  and  not  from  the  general  tax 
levy ;  and,  second,  that  the  Board  of  Estimate  and  Apportionment  has 
power  to  correct  the  erroneous  method  of  raising  the  funds  to  pay 
such  exp^ises.  If  these  two  propositions  are  correct,  it  folk>ws  tiiat 
the  order  enjoining  action  under  the  resolution  of  the  Board  should, 
not  have  been  granted. 

.  First.  Prior  to  the  enactment  of  chapter  226  of  the  Laws  of  1912, 
the  board  of  estimate  and  apportionment,  the  Public  Service  Commis- 
sion, the  Interborough  Rapid  Transit  Company,  and  the  Brooklyn 
Union  Elevated  Railroad  Company  had,  after  long-continued  negotia- 
tions, agreed  upon  the  terms  of  contracts  for  the  construction  and  op- 
eration of  a  comprehensive  system  of  rapid  transit  known  as  the  dual 
system  of  subways.  At  the  session  of  the  Legislature  in  1912  the 
Rapid  Transit  Law  was  amended,  so  as  to  authorize  the  making  of 
these  contracts  already  fomjulated.  See  Admiral  Realty  Co.  v.  City 
of  New  York,  206  N.  Y.  110,  99  N.  E.  241,  Ann.  Cas.  1914A,  1054. 
This  amendment  is  chapter  226  of  the  Laws  of  1912. 

Prior  to  this  amendment  all  of  the  expenses  of  the  Public  Service 
Commission,  incurred  in  the  performance  of  its  duties  in  regard  to  sub- 
way construction,  were  paid  from  the  proceeds  of  revenue  bonds  is- 
sued in  anticipation  of  the  receipt  of  taxes.  Section  10,  c.  4,  Laws  of 
1891.  The  contracts,  which  the  law  of  1912  was  enacted  to  authorize, 
provided  that  both  the  city  and  the  railroad  companies  should  contrib- 
ute in  agreed  amounts  to  the  cost  of  construction,  and  that  after  cer- 
tain preferential  payments  to  the  railroad  companies  the  city  should 
receive  from  the  revenues  of  operation  a  percentage  on  the  amount 
contributed  by  it  to  the  cost  of  construction,  sufficient  to  pay  interest 
on  any  corporate ,  stock  issued  to  pay  for  the  same  and  to  furnish  a 
sinking  fund  for  its  retirement.  There  was  inserted  in  the  contracts 
a  clause  which  provided  that  the  words  "cost  of  construction"  should 
include  part  of  the  expenses  of  the  Public  Service  Commission, 
such  as  superintendence,  insurance,  damages,  engineering,  and  legal 
expenses.  The  effect  of  this  clause  was  to  give  the  city  a  larger  par- 
ticipation in  the  revenues  of  the  roads.  It  was  to  authorize  contracts 
with  such  provisions  that  chapter  226  of  the  Laws  of  1912  was  passed. 

As,  therefore,  the  contracts  provided  that  the  city  should  receive  an 
amount  that  was  equivalent  to  interest  on  these  expenses  with  a  sink- 
ing fimd  for  their  retirement,  it  was  reasonable  and  just  that  they 
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s^uld'be  paid  irom  tbe  av^ls  of  the  sale  of  corporate  Btoqki  which 
would  presumably  be  taken  ca^eof  from, the  revenues  of  this  roads* 
To  accomplish  this  purppse  section  10  of  the  act  .was  amended  by 
adding  the  followixig  words: 

*'If  the  said  commission  shall  determine  that  part  ^  its  expenses  ^all*  be' 
IhcIikM  in  ^fenniniqg  ib»  cost  of  oonsitruQtion  of  a  railroad  coastriicted 
under  sections  26,  27,  29  or  83  f>f  this  act,  then  and  4n  that  event  th«i  said 
board  of  estimate  and  apportionment  or  other  board  or  public  body  upon  the 
i^nlsltlon  of  the  commission  duly  made  may  appropriate  sq<A  sum  or  sums 
of  money  as  may  be  requisite  and  necessary  for  such  part  of  its  expenses,  and 
authorize  the  issue  of  corporate  stock  for  such  purposes,  and  it  shall  there- 
upon become  the  duty  of  the  comptroller  of  said  city  to  issue  and  sell  cor- 
porate stock  of  the  dty  for  such  purposes/^ 

The  "determination'*  by  the  Public  Service  Cotnmission  evidently 
means  the  determination  expressed  in  the  terms  of  the  contracts.  The 
act  speaks  of  a  determination  by  the  commission  that  part  of  its  ex- 
penses be  included  in  determining  the  cost  of  construction.  When  the 
contracts  were  executed,  the  Public  Service  Commission  did  determine 
that  a  part  of  its  expenses  should  be  included  in  determining  the  cost  of 
construction.  The  regular  proceedings  under  the  act,  therefore,  should 
be,  I  think,  as  follows: 

The  Public  Service  Commission  should  make  requisition  on  the 
board  of  estimate  and  apportionment  for  such  portion  of  its  expenses. 
This  requisition,  like  any  othei*  budget  or  requisition  of  an  executive 
department,  to  form  the  basis  of  an  appropriation  by  a  legislative  de- 
partment, is  necessarily  made  in  advance  of  the  expenses  that  are  to, 
be  paid  from  the  appropriation,  and  consequently  is  based  on  estimates. 
This  is. so  from  the  necessity  of  the  situation.  It  has  always  been  the. 
c6urse  under  section  10  before  the  amendment  of  1912,  and  is  the 
course  adopted  under  such  amendment  for  the  year  1919.  The  requi- 
sition is  not  the  "determination."  Upon  such  requisition  the  board  of 
estimate  and  apportionment  should  make  a  proper  appropriation  and 
authorize  the  issue  of  the  corporate  stock.  I  think  that  the  use  of  the 
word  "may"  does  not  import  that  the  board  of  estimate  and  apportion- 
ment may  elect  whether  to  provide  the  funds  by  sale  of  corporate 
stock  or  from  the  tax  levy.  The  word  "may"  precedes  the  word  "ap- 
propriate." Certainly  it  is  not  left  to  the  discretion  of  the  board  to 
appropriate  the  moneys  to  carry  out  the  contracts ;  and  if  the  money  is 
appropriated  the  authorization  of  the  corporate  stock  necessarily  fol- 
lows. When  the  intent  of  the  law  that  a  certain  act  shall  be  done  is 
obvious,  the  word  "may"  should  be  read  "must."  People  ex  rel.  Con- 
way V.  Supervisors,  68  N.  Y.  114;  Hagadorn  v.  Raux,  72  N.  Y.  583. 
The  principle  is  applied  in  cases  where  the  public  interest  is  concerned. 
Newhurgh  Turnpike  Co.  v.  Miller,  5  Johns.  Ch.  101,  9  Am.  Dec.  274. 

If  the  issuance  of  the  stock  is  to  wait  until  the  construction  ac- 
count, in  so  far  as  it  includes  these  expenses,  is  settled  between  the  rail- 
roads and  the  Public  Service  Conimission,  which  may  be  years — in 
fact,  it  appears  that  the  adjustment  has  been  reached  up  to  the  year 
1915  only — from  what  source  p^'e  these  expense?  to  be  paid  as  incur- 
red? Nothing  In  the  act  justifies  the  position  that  they  may  be  paid 
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temporarily  from  the  tax  levy,  for,  as  we  have  seen,  it  requires  them  to 
be  paid  from  the  avails  of  the  sale  of  corporate  stock. 

It  is  easy  to  be-  led  astray  by  the  word  "determine,"  used  both  in  the 
act  and  in  the  contracts.  The  word  is  used  twice  in  the  act  with 
obviously  different  .meanings.    .The  act  reads: 

*'If  the  said  commission  shall  determine  that  part  of  its  expenses  shun  be 
indnrled  in  determining  the  cost  of  censtrtictlon/' 

The  word  as  used  the  first  time  means  the  decision  that  part  of 
the  expenses  of  the  commission  shall  be  so  included;  as  used  the  sec- 
ond time,  it  means  the  adjustment  of  the  amount.  In  neither  case 
does  it  mean  the  requisition.  The  first  determination,  already  made  by. 
the  provisions  of  the  contract,  is  a  condition  to  the  requisition,  the  ap- 
propriation, and  the  issuance  of  the  stock.  The  jsepond  determination 
— i.  e.,  the  settlement  of  the  amount  of  the  cost  of  construction — may. 
follow  long  afterwards.  As  a  matter  of  fact,  the  requisition  has  al- 
ready been  made  and  the  money  appropriated.  The  requisition  stated 
that  80  per  cent,  thereof  would  be  for  cost  of  construction.  This,  I 
think,  was  sufficient  to  warrant  the  board  in  authorizing  special  revenue 
bonds  for  20  per  cent,  thereof  and  corporate  stock  for  80  per  cent. 
If  not  sufficiently  definite,  the  board  could  have  required  more  partic- 
ular specification.  The  authorization  of  speciaL  revenue  bonds  for  the 
whole  amount  of  the  requisitions  was  unwarranted.  The  resolution 
enjoined  now  makes^  in  part  at  least,  the  separation,  and  shifts  the 
burden  to  the  proper  source. 

The  contracts  have  been  signed,  the  determination  made  therein,  and 
the  provisions  of  the.  act  for  the  payment  of  such  expenses  from  the 
proceeds  of  the  sale  of  corporate  stock  are,  I  think,  mandatory.  There 
is  no  reason  why  we  should  construe  the  act  so  as  to  permit  the  board 
of  estimate  and  apportionment  to  impose  on  the  taxpayers  a  financial 
burden  for  the  discharge  of  which  other  provision  has  been  made  in  the 
contracts.  The  reasonable  construction  of  the  act  is  that,  as  in  the  con- 
tracts authorized  by  the  act  provision  is  made  for  the  payment  of  the 
interest  and  principal  upon  corporate  stock,  such  stock  should  be  is- 
sued. 

Second.  If  I  am  right  in  the  first  proposition,  money  to  pay  for 
that  part  of  the  expenses  of  the  commission  included  in  the  cost  of 
construction,  which  should  have  been  provided  by  the  sale  of  corporate 
stock,  for  the  payment  of  which,  out  of  the  revenues  of  the  road,  pro- 
vision is  made  by  the  contracts,  has  been  improperly  exacted  from  the 
taxpayers  through  the  medium  of  special  revenue  bonds  covered  into 
the  general  tax  levy.  The  power  to  issue  corporate  stock  to  meet  such 
expenses  was  conferred  by  section  10  of  the  act.  That  power  is  not 
impaired  by  the  unwarranted  action  of  the  board  in  issuing  special 
revenue  bonds.  The  conditions  to  the  exercise  of  the  power  still  exist. 
The  determination  of  the  commission  that  a  part  of  the  expenses  shall 
be  included  in  determining  the  cost  of.  construction  has  been  made  in 
the  contracts,  a  sufficient  requisition  by  the. commission  has  been  made, 
the  sum  has  been  appropriated,  and  the  duty  to  issue  the  corporate 
stock  follows.  A  resolution  to  perform  that  duty  is  not  an.  ^'illegal. of- 
ficial act."  ^ 
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'  The  atigtioient  that  con¥>rate  stock  cannot  be  issued  to  famish  funds 
for  the  current  operating  expenses  of  the  city  government  or  to  redeem 
special  revenue  bonds,  although  accurate  as  an  abstract  proposition  of  < 
law,  is  superficial,  and  does  not  reach  the  question.  The  real  purpose 
of  issuing  the  stock  is  not  ta  meet  current  expenses,  or  to  retire  spe- 
cial jrevenue  bonds,  although  it  has  that  incidental  effect,  but  to  pay 
for  tihe  cost  of  construction ;  and  that  is  what  it  really  does.  The  gen- 
eral fimd  b^s  been  improperly  depleted,  and  no  reason  exists  why  it 
may  not*  be  made  good  by  money  derived  from  the  proper  source. 

If  the  board  of  estimate  and  apportionment  have  the  discretion 
whether  to  pay  these  expenses  from  taxes  or  from  the  avails  of  cor- 
porate stock,  the  conclusion  reached  by  the  learned- justice  who  decided, 
the  motion  is  supported  by  authority  and  is  palpably  correct;  but  such 
is  not  my  readii^,  of  the  act.  ;  *  • 

I  cannot  refrain  from  saying  that  in  my  opinion  the  difficult  ques- 
tion is  whether  the  board  of  estimate  and  apportionment  can  correct 
their  erroneous  method  of  raising  funds  without  special  authority  from 
the  Legislature.    My  judgment,  is  that  it  can  be  done. 

The  conclusion  arrived  at  renders  unnecessarv  the  examination  of 
the  question  whetfier  a  taxpayer's  action,  lies  in  this  case. 

The  order  should  be  reversed,  and  tTie  motion  denied. 

JENKS,  P.  J.  lam  of  the  same  opinion  as  BLACKMAR,  J.  To 
me,  his  r^kstJnihg  seems  cogent  and  correct.  Believing  that  he  is  cor- 
rect in  his  application  of  the  law,  I  add  but  a  few  words  to  show  my 
view  of  Ais  controversyi 

The  condition  that  confronts  the  board  of  estimate  and  apportion- 
ment is  that  special  revenue  bonds  and  revenue  bonds  outstandiiig  wtsre 
issued  whereby  funds  were  provided  to  meet  certain  obligation^.  As 
such  bonds  are  charged  by  law  upon  the  tax  levies,  it  follows  that  the 
funds  were  provided  by  the  tax  levies.  This  financing,  imder'the 
circumstances  of  this  case,  is  against  the  law. 

The  board  of  estimate  now  furnishes  funds  by  the  issue  of. corpo- 
rate stocky  which  is  the  means  provided  by  law ;  and  the  law  provides 
that  this  corponate  stock  shall  be  discharged,  not  by  the  tax  levies,  but 
presumptively  by  a  sinking  fund  made  by  the  moneys  received  by  the 
city  from  the  revenues  of  the  railroads.  In  this  instance  part  of  the 
proceeds  of  the  sale  of  sudi  corporate  stock  is  devoted  to  meet  the  said 
special  revenue  bonds,  which  otherwise  (if  not  refunded  into  revenue 
bonds)  must  be  met  by  the  next  ensuing  tax  levy,  and  part  of  the  said 
proceeds  of  the  sale  of  such  corporate  stock  is  to  be  paid  into  the 
general  fund  for  the  reduction  of  taxation  in  order  to  offset  the  revenue 
bonds  which  are  a  charge  upon  the  tax  levies.  Thus  in  effect  the  tax 
levies  are  relieved  from  any  depletion  by  the  special  revenue  bonds 
and  the  said  revenue  bonds. 

The  previous  scheme,  which  in  effect  resorted  to  the  tax  levies  (in- 
asmuch as  the  special  l-evenue  bonds  and  the  revenue  bonds  must  be 
met  therefrom),  cannot  be  recognized  as  financing  to  provide  the  final 
ftmds  to  meet  the  obligation  in  question,  for,  as  I  have  said,  the  law 
forbade  resort  to  the  tax  levies;  but  that  scheme  may  be  regarded  a^ 
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a  method  whereby  funds  were  advanced  or  harrowed,  so  to  speak 
(whether  legally  or  not,  it  is  not  necessary  to  decide),  on  the  security 
of  the  tax  levies,  evidenced  by  the  said  special  revenue  bonds  and  the 
said  revenue  bonds.  And  the  present  action  of  the  board  of  estimate 
may  be  regarded  as  proper  financing  in  this  matter  of  an  existing  ob- 
ligation whereby  lawful  ways  and  means  replace  this  advance  or  this 
loan  by  moneys  raised  from  a  source  which  the  law  prescribed  shall 
afford  the  final  payment,  namely,  the  sinking  fund  made  by  the  reve- 
nues received  from  the  railroads. 

And  so  this  present  action  need  not  be  considered  as  of  the  taking" 
of  one  lawful  way  of  raising  the  final  funds  in  substitution  for  anoth- 
er lawful  way  heretofore  taken,  since  the  present  action  is  the  sole 
lawful  way.    It  is  not  selection,  but  correction. 

In  .the  absence  of  this  action  the  tax  levies  remain  charged  contrary 
to  law.  The  wrong  to  the  taxpayers,  if  any,  would  be  in  diversion  of 
the  tax  levies  to  provide  the  final  payment  of  these  obligations,  when 
the  law  declares  that  such  payment  must  be  met  by  funds  furnished 
from  another  source — ^not  taxation,  but  revenues  received  from  the 
railroads. 


BERNSTEIN  v.  BERNSTEIN  et  at 
(Supreme  Court,  Appellate  Divisi(Mi,  First  Department     June  13,  1919.) 

1.  Pabtition  ^=>14 — IwsANrrY  of  Cotsnant. 

An  action  for  partition  may  be  maintained,  where  one  of  the  tenants 
in  common  is  a  person  of  unsound  min4* 

2.  Pabtition  ^s»dG<2) — Pleading — ^Amplificatior  of  Dkniax  OfF  AiXBOATiorr. 

In  an  action  for  partition,  allegation  in  second  defense  that  a  defend- 
ant's husband,  also  a  cotenant,  was  of  unsound  mind  and  mentally  incom- 
petent, held  to  be  treated  merely  as  an  amplification  of  the  denial  of  the 
allegation  of  the  complaint  that  all  of  the  parties  were  of  unsound  mind. 

3.  Infants  ^=>73 — Insane  Pebsons  «=>91 — Jubisdiction  of  Supbemb  Court. 

The  Supreme  Court  has  succeeded  to  the  jurisdiction  of  the  Court  of 
Chancery  over  the  persons  and  estates  of  Infants,  Idiots,  and  lunatics,  and 
exercises  the  power  under  the  same  rules  as  pertained  to  and  regulated  the 
jurisdiction  of  the  chancellor,  subject  to  statutoJ^  provisions  contained 
in  Code  Civ.  Proc.  §  427. 

4.  Insane  Persons  ^3>94(1) — Quabdian  Ad  Itvmi — StATOTS. 

An  order,  pursuant  to  Code  Civ.  Proc.  §  427,  appointiUig  a  person  to  pro- 
tect the  rights  of  an  insane  defendant,  should  empower  him  to  look  after 
the  interests  of  such  defendant  at  every  stage  of  the  action. 

6.  Trial  ^=»3 — Insanity  of  Pabty — Deteb^^ination  of  Question  Pbiob  to 
Reference. 

In  an  action  for  partition,  where  one  defendant  denied  the  allegation 
of  the  complaint  that  all  parties  were  of  sound  mind,  and  set  up  as  a 
defense  that  her  husband,  another  defendant,  was  of  unsound  mind, 
though  such  matter  Avas  Insufllcient  as  a  defense,  nevertheless  the  court 
should  have  determined  whether  or  not  such  defendant  was  an  in- 
competent, before  granting  order  of  reference ;  affidavit  as  to  the  incom- 
petency and  unsoundness  of  mind  being  submitted  in  opposition  to  thff 
motion  for  reference. 


4;=>For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Nainbeired  DfgesU  A  Indezee 
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Appeal  from  Speciat  Term,  New  York  County. 

Action  by  Benjamin  Bernstein  against  Annie  Bernstein,  wife  of 
Benjamin  Bernstein,  and  Harry  Bentstetn,  impleaded  with  Mary 
Bernstein,  wife  of  Harry  Bernstein.  From  an  order  appointing  a 
referee,  Mary  Bernstein  appeals.  Order  reversed,  and  matter  re- 
mitted for  appropriate  action. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Burger  &  Burger,  of  New  York  City  (Edward  H.  Burger,  of  New 
York  City,  of  counsel),  for  appellant, 

Leo  Schafran,  of  New  York  City  (Jesse  S.  Raphael,  of  New  York 
City,  of  counsel),  for  plaintiff  respondent. 

PAGE,  J.  The  action  is  for  partition  of  two  certain  parcels  of 
^real  estate  situate  In  the  county  of  New  York,  owned  by  Benjamin 
Bernstein  and  Harry  Bernstein  as  tenants  in  common.  The  appellant, 
Mlary  Bernstein,  is  the  wife  of  Harry  Bernstein,  and  is  made  a  party 
defendant  because  entitled  to  an  inchoate  right  of  dower  in  Harry 
Bernstein's  undivided  half  of  aaid  property. 

The  complaint,  after  setting  forth  the  description  of  the  properties 
and  the  rights  and  interests  of  the  paifties  therein^  alleges: 

^^Slxtli.  Tbat  the  said  parcels  of  real  property  h^reioabove  described  are 
so  situate  and  so  circumstanced  that  a  partition  thereof  among  the  parties  en- 
titled thereto  according  to  their  respective  rights  and  interests  cannot  be  made 
without  great  prejudice  to  the  owners  thereof. 

"Seventh.  That  all  the  parties  to  this  action  are  ot  fail  age  and  sound 
mind." 

The  defendant  Mary  Bernstein  in  her  answer  denies  the  allegations 
contained  in  the  sixth  and  seventh  paragraphs  of  the  complaint,  and 
sets  up  as  a  defense: 

**That  the  defendant  Harry  Bernstein,  husband  of  the  defendant  Mary  Bem^ 
stein,  is  of  unsound  mind  and  is  mentally  incompetent." 

The  attorney  for  the  plaintiff,  claiming  that  this  answer  raised  no 
issue,  applied  to  the  court  as  on  a  default  in  pleading,  and  was  grant- 
ed an  order  appointing  a  referee — 

**to  take  proof  of  the  title  and  the  in^resta  of  the  several  parties  in  the 
premises,  described  in  the  complaint,  and  to  ascertain  and  report  what  share 
or  part  of  the  premises  belonged  to  each  of  the  parties  to  this  action,  so 
far  as  the  same  can  be  ascertained,  and  the  nature  and  extent  of  their  re- 
spective rights  and  Interests  therein,  and  an  abstract  of  the  conveyances  by 
which  the  same  are  held,  and  also  to  inquire  and  report  whether  the  property 
or  any  part  thereof  is  so  circumstanced  that  an  actual  partition  thereof  can- 
not be  made  without  great  injury  and  prejudice  to  the  owners  thereof,  and 
if  he  arrive'  at  the  conclusioi^  that  a  sale  of  said  premises  is  necessary,  then 
to  specify  the  same  in  his  report,  together  with  the  reasons  which  render  a 
sale  necessary." 

The  order  also  provided  that  the  reference  under  sections  1561  and 
1562  of  the  Code  of  Civil  Procedure  be  dispensed  with. 

[1,2]  The  alleged  defense  in  the  answer  of  Mary  Bernstein  does 
not  state  facts  sufEcient  to  constitute  a  defense.    An  action  for  parti* 
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tion  may  be  maintained  where  one  of  the  tenants  m  comnapn  is  a 
person  of  unsound  mind.  That  fact  may  m^ke  it  necessary  and  de- 
sirable that  the  property  should  be  partitioned.  Therefore  the  alle- 
gation* in  the  second  defense  should  be  treated  merely  as  an  ampli- 
fication of  the  denial  of  the  allegation  of  the  complaint  tJiat  all  of 
the  parties  to  the  action  were  of  sound  n^ind. .  In  the  affidavit  of  the 
plaintiff's  attorney,  oti  the  motion  for  the  order  of  reference  herein, 
it  is  stated  "upon  information  and  belief  that  the  defendants  herein 
are  all  of  sound  mind  and  full  Jage."  Mary  Bernstein  in  her  affidavit 
submitted  in  opposition  to  the  motion,  states  positively  that  her  hus- 
band is  of  unsound  mind  and  is  mentally  incompetent,  and  that  she 
had  her  husband  examined  by  a  doctor  from  the  Harlem  Hospital, 
and  that  she  intended  to  produce  upon  the  trial  a  number  of  witnesses 
to  prove  the  fact  of  her  husband's  insanity. 

[3-5]  In  my  opinion,  this  answer,  while  insufficient  to  raise  an  is- 
sue in  the  action,  disclosed  a  condition  that  required  judicial  investiga- 
tion before  proceeding  to  the  reference.  It  appeared  from  the  record 
that  there  was  a  substantial  claim  that  the  defendant  Horry  Bernstein, 
although  not  an  adjudged  incompetent,  was  such  as  a  matter  of  fact. 
The  Supreme  Court  has  succeeded  to  the  jurisdiction  of  the  Court 
of  Chancery  over  the  person  and  estate  of  infants,  idiots,  and  lunatics, 
and  exercises  that  power  under  the  same  rules  as  pertftifned  to  and  reg- 
ulated the  jurisdiction  of  the  Chancellor,  subject  to  such  statutory 
provisions  as  are  contained  in  the  Code  of  Civil  Procedure.  Matter  of 
Blewitt,  131  N.  Y.  541,  30  N.  E.  587;,  American  Mortgage  Co.  v.. 
Dewey,  106  App.-  Div.  38^-391,  94  N-  Y.  Supp.  808.  Section  427  of 
the  Code  of  Civil  Procedure  provides : 

**If  tbe  comrt  has,  In  its  opinion^  r^asbnilble  ground  to  belles,  tbat  tbe  de- 
fendant, by  reason  of  habitual  drunkenness,  or  for .  any  other  cause,  la  menr 
taUy  Incapable  adequately  to  protect  his  rights,  although  not  judicially  de- 
clared to  be  Incompetent  to  manage  his  affairs,  the  court  may,  in  its  discretion, 
with  or  without  an  application  therefor,  and,  in  the  defendant's  interest,  make 
an  order,  requiring  a  copy  of  the  summons  to  be  also  delivered,  in  b^alf  of 
the  defendant,  to  a  person  designated  in  the  order,  and  that  service  of  the  sum- 
monft  shall  not  be  deemed  complete,  lintU  it  is  so  delivered.^' 

The  order  appointing  the  person  should  empower  him  to  look  after 
the  interests  of  such  defendant  at  every  stage  of  the  action.  Ameri- 
can Mortgage  Co.  v.  Dewey,  supra.  It  may  be,  upon  a  judicial  in- 
vestigation of  the  allegations  of  the  wife,  the  court  may  decide  that 
Harry  Bernstein  is  not  an  incompetent ;  it  may  then  grant  the  order 
of  reference.  As  the  case  stands,  the  summons  and  complaint  have 
been  served  upon  him,  and  he  has  made  default ;  if  the  case  proceeds 
to  judgment  of  partition  and  sale,  the  purchaser  would  get  a  de- 
feasible title,  if  it  should  subsequently  be  established  as  a  matter  of 
fact  that  Harry  Bernstein  was  at  the  time  of  the  institution  of  this 
suit  mentally  incompetent.  In  any  event,  with  the  answer  in  the  judg- 
tnent  roll,  there  will  be  notice  of  a  possible  defect  in  the  title.  Where 
we  are  dealing  with  real  estate,  all  possible  questions  should  be  re- 
solved in  the  action  so  that  the  purchaser  may  obtain,  a  marketable 
title,  if  a  judicial  sale  be  made. 
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For  this  reason,  theotxler  ^Hould  te  fetersed,'  witii  $1X)  costs'  and 
disbursements,  and  the  matter  remitted  to  the  Special  Term  to  take 
appropriate:  action  in  accordance  wiith  this  of^iosi.  Order  filed.  '  All 
concur. 


HON  ▼.  LAHN.  - 

(Supreme  Conrt,  Appellate  Tenn,  Hist  Department    Jane  0,  1919.) 

Appeai.  and  Errob  ^s»1064(1) — Erroneous  Instruction.  '  < 

Where  the  jury  was  misled,  to  the  prejudice  of  defendant,  with  respect 
to  the  measure  of  danmgw  hy  the  obart's  charge,  a-  judgment  for  plaintiff 
'«iiDuid  be  revecsed.  .... 

Appeal  from  City  Court  oi  New  York,  Trial  Term. 

Action  by  Max  Lion  against  Jacob  Lahn.  From  a  judgment  for 
plaintiff  in  the  sufti  of  $2, 173.97,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

Reit  &  Kaminsky,  of  New  York  City  (Hyman  J.  Reit  and  Gilbert 
Ray  Hawes,  both  of  New  York  City,  of  counsel),  for  appellant. 
,  Otto  A.  ,Samuels,  of  New  York  City,  for  respondent 

PER  CURIAM.  We  believe  that  the  jury  was  misled  with  respect 
to  the  measure  of  damages  by  the  charge  of  the  learned  court  below, 
and  for  that  reason  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 


MacDONALD  v,  KUSCH  et  al. 
(Supreme  Ck)urt,  Appellate  Division,  Second  Department.    June  6, 1910.) 

1.  ]Svn>ENcc  ^»T7(6H-Failur«  to  Producb. 

In  an  action  for  the  death  of  plaintiff's  intestate^  who  was  killed  as  a 
result  of  a  collision  between  a  motorcar  in  which  he  was  riding  as  a 
guest  and  that  of  defendant,  defendant's  failure  to  produce  the  driver  of 
her  car,  who  was  in  her  employ,  warrants  the  jury  in  giving  full  credit 
to  the  testimony  of  another  occupant  of  the  car  in  which  the  deceased  was 
riding. 

2.  Municipal  Corporations  ^s»700<5)«— Motorcar  CoixxBXONft*— EnnsNcs. 

In  an  action  for  the  death  of  plaintiff's  intestate,  who  was  killed  while 
riding  as  a  guest  in  a  motorcar  as  a  result  of  a  collision  between  that 
car  and  the  car  of  defendant,  evidence  held  to  warrant  a  flndlag  that  de- 
fendant's negligence  caused  the  collision. 

3.  Judgment  ^c=>256(6) — Conformity  to  Verdict — ^Amount. 

In  an  action  for  the  death  of  plaintiff's  Intestate,  who»  while  a  guest 
in  a  motorcar,  was  killed  in  a  collision  between  that  car  and  the  car  ot 
another,  where  the  Jury  returned,  a  verdict  against  both  of  the  defendants, 
the  person  with  whom  intestate  was  riding,  and  the  owner  of  the  othef 
car  for  ^,500  against  each,  held  that,  the  Jury  having  been  discharged, 
judgment  cannot  be  rendered  against  both  defendants  for  $9,000,  but,  ati 
Judgme4t  must  be  Joint,  it  can  only  be  enterad  f^r  the  sum  of  $4,500. 

4D»Por  otbei*  cftsM  see  s&me  topic  A  KBY- NUMBER' Itt  all 'Key-Numb6r6d  tFlgests  A  Indelea 
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Appeal  from  Trial  Term,  Rtchmond  Coubty.  -      ' 

Action  by  Louisa  MacDonald/  a»  admiaustraJarix  of  the  estate  of 
J^mes  A.  Carroll,  ..deceased,  against  Cathertiie  JKuaob  ^and  another. 
From  a  judgment  for  plaintiff  against  both  defendants,  and  an. order 
denying  her  motion  for  a  new  trial  on  the  minutes,  the  named  defend- 
ant appeals.  Judgment  and  order  reversed,  and  new  trial  granted,  un- 
less within  20  days  plaintiff  stipulates  to  reduce  the  verdict,  in  which 
case  the  judgment,  as  modified,  and  the  order,  are  affirmed. 

Argued  before  JENItS,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
JAYCOX,  JJ. 

Montague  Lcssler,  of  New  York.City,.  for  appellant 
Richard  J.  Donovan,  of  New  York  City  (Herbert  D.  Cohen,  of  New 
York  City,  on  the  brief),  for  respondent 

MILLS,  J»  The  action  was  brought  to  recover  damages  for  the 
death  of  the  plaintiff's  intestate,  as  having  been  caused  by  the  neg- 
ligence of  both  defendants.  He  was  riding  as  a  guest  passenger  in 
the  automobile  of  the  defendant  Gardella,  and  was  injured  by  a  colli- 
sion between  that  automobile  and  another  one  belonging  to  the  de- 
fendant Kusch  and  operated  by  her  employe,  on  Bay  street,  Staten  Is- 
land,.on  September  5,  1917,  at  about  11 :30  p.  m.,  and  he  died  on  the 
12th  of  that  month  from  the  effects  of  the  injuries  which  he  then  and 
there  received.  The  action  was  brought  by  his  widow  as  administra- 
trix, to  recover  damages  for  his  death. 

[1,2]  The  sole  contention  of  the  appellant  here  is  that  the  ver- 
dict against  her  was  against  the  evidence,  in  that  there  was  no  substan- 
tial evidence  that  the  collision  was  caused  by  any  neglect  on  the  part 
of  her  servant,  the  driver  of  her  automobile.  Only  one  witness  of 
the  accident  testified.  He  (Spindler)  was  in  the  Gardella  automobile, 
on  the  back  seat,  while  the  plaintiff's  intestate  sat  therein  on  the  front 
seat  by  the  side  of  the  driver,  the  defendant  Gardella.  Defendants  did 
not  introduce  any  evidence,  and  appellant  did  not  in  any  way  attempt 
to  excuse  her  failure  to  call  her  chauffeur,  Buchanan,,  who  was  run- 
ning her  automobile.  The  physical  situation,  as  established  by  other 
testimony  and  unquestioned,  is  well  shown  by  the  diagram.  Plaintiff's 
Exhibit  8,  and  as  well  by  the  several  photographs  in  evidence  and  sub- 
mitted with  the  record,  which  are  excellent  specimens  of  their  class. 

Bay  street,  upon  which  the  Gardella  automobile  was  going  north, 
runs  north  and  south,  and.  is  66  feet  wide  between  curbs,  with  two 
car  tracks  in  the  center  part.  Vanderbilt  avenue  comes  into  Bay  street 
on  the  west  side,  but  does  not  cross  it.  It  is  44  feet  wide  between 
curbs.  There  was  a  house  at  the  southwest  comer  of  the  intersection. 
After  the  accident,  the  Gardella  automobile  was  found  with  its  front 
run  into  the  wall  on  the  west  side  of  Bay  street,  where  the  17-foot 
break  is  shown  on  the  diagram,  the  break  being  also  shown  in  the 
photographs,  which  point  is  83  feet  and  6  inches  north  of  Vanderbilt 
avenue.  Decedent  was  found  lying  unconscious  at  that  point  on  the 
sidewalk.  Appellant's  automobile  was  stopped  upon  the  other  side 
of  Bay  street,  abotit  10  feet  further  north.  Vanderbilt  avenue  de- 
scends into  Bay  street    From  the  condition  of  the  two  automobiles. 
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It  was  evident  that' the  front  of  the  Garddla  aiutomobilci  had  collided 
With  the  kf  t  rear  of  the  other  one. 

Spindler's  testhnony  was  to  the  following  effect:  At  the  invitation 
of  GardeBa,  he  and  the  decedent,  who  had  been  all  the  everiing  about 
at  different  places  at  South  Beach  dritikinpf,  entered  Gardella's  automo- 
bile at  about  10i45,  to  ride  with  him  ^s  ftir  as  Stapleton;  Spindler  in 
the  rear  seat,  and  decedent  upon  the  front  seat,  with  Gardella.  Spin- 
dkr  soon  fell  to  dozing,  which  is  not  remarkable^  considering  that  he 
admits  having  drunk  five  glasses  of  gin  during  the  evening;  but  as 
they  drew  near  Vanderbilt  avenue,  going  north  along  Bay  street,  they 
crossed  a  railroad  track,  and  the  jar  roused  him  so  that,  as  they  ap* 
pxx)ached  .Vanderbilt  avenue,  he  was  looking  about,  and  he  saw 
another  automobile,  which  proved  to  be  that  of  the  defendant  Kusch, 
coming  out  of  that  avenue,  some  S  or  6  feet  from  the  north  curb,  and. 
as  though  going  to  cut  in  front  of  the  Gardella  automobile,  which  >yas 
going  along  the  right-haxid  or  easterly  street  railroad  trade,  and  im- 
mediately afterwards,  something  happened  to  him.  Spindler  realized 
nothing  more  until  he  found  himself  coming  to  consciousness  upon 
the  sidewalk,  and  found  the  two  automobiles  and  decedeiu  situated 
as  above  stated.  Both  automobiles  were  going  fast,  and  the  witness 
heard  no  signal  from  either  one. 

Of  course,  upon  the  failure  of  appellant  to  examine  her  chauffeur,, 
the  jury  was  entitled  to  give  full  credit  to  Spindler's  testimony.  To 
my  mind  that  plainly  warranted  the  conclusion  that  appellant's  auto- 
mobile was  negligently  managed  In  attempting  to  turn  from  a  side 
street  into  the  main  one  at  a  high  speed,  without  giving  any  signal, 
and  that,  too,  practically  in  front  of  another  automobile  approaching 
in.  the  same  direction  along  the  street.  Moreover,  that  conduct  was  in 
plain  violation  of  the  city  ordinances,  which  in  such  a  case  require  the 
automobile  turning  into  a  street  by  the  left  to  make  the  tUm  beyond — 
that  is,  to  the  right  of — the  center  of  the  intersection,  and  at  no  great- 
er speed  than  4  miles  an  hour.  Those  ordinances  also  require  such  an 
automobile  to  give  the  right  of  way  to  another  going  along  a  north 
arid  south  street. 

The  point  of  the  appellant's  contention  that  the  verdict  against  her 
upon  the  question  of  negligence  is  against  the  evidence  is  that  all  the 
evidence  requires  the  conclusion  that  the  collision  happened  at  the 
break  in  the  wall  some  83  feet  beyond  the  street  intersection,  where 
the  automobiles  and  the  people  thrown  out  were  found  after  the  ac-' 
evident,  and  that  therefore  the  accident  was  not  caused  by  the  negligence 
of  the  appellant's  chauffeur  in  turning  into  Bay  street,  but  solely  by  the 
subsequent  negligence  of  Gardella  in  allowing  his  automobile  to  run 
into  the  rear  of  appellant's  automobile,  some  80  feet  after  the  turn 
had  been  made.  I  think,  however,  that  it  was  com'petent  for  the  jury 
to  conclude  from  Spindler's  testimony  that  the  something  which  so 
cut  short  his  observation  and  memory  occurred  immediately  after  he 
saw  the  appellant's  automobile  turning  into  Bay  street,  and  that  that 
something  was  the  collision.  If  the  api)ellant  claimed  that  his  recol- 
lection was  in  that  respect  wrong,-  or  con'fused,  or  unreliable,  she  had 
at  hand  the  means  of  correcting  the  matter  by  examming  her  own 
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chauffeur  as  a  witness;  but  she  chose  not  to  do  so.  :The  tiaked  £act 
that  the  automobiles  came  to  a  stop,  and  the  persons  of  the  two  men 
thrown  out  were  found  at  a  point  some  80  feet  beyond  the  intersec- 
tion, is  by  no  means  conclusive  evidence  that  the  collision  actually 
happened  there.  Indeed,  it  is  quite  probable  that  the  automobiles  did 
proceed  some  distance  after  their  impact ;  there  being  no  evidence  that 
either  driver  made  any  effort  to  stop  his  automobile.  . 

[3]  I  may  add  that  the  charge  was  admirable  in  every  respect.  The 
jury  rendered  a  sealed  verdict  "in  favor  of  the  plaintiff,  against  Cath- 
erine Kusch  and  John  Gardella,  for  $9,000,  or  $4,500  each."  Appel- 
lant's counsel  moved  to  set  aside  the  verdict  as  to  her  upon  the  usual 
grounds,  and  espedally  because  it  was  "irregular  in  form."  Plam- 
tiff *s  attorney  thereupon  contended  that  it  was  in  legal  effect  a  verdict 
ill  favor  of  the  plaintiff  for  $9,000  against  both  defendants.  The  trial 
justice  reserved  decision  upop  the  latter  branch  of  the  motion,  but 
later  sustained  the  plaintiff's  contention  and  construed  the  verdict  as 
one  for  $9,000  against  both  defendants,  and  it  was  so  entered. 

To  my  surprise,  I  find  no  notice  of  this  matter  in  either  brief,  al- 
though it  is  my  recollection,  perhaps  not  entirely  clear,  that  something 
was  made  of  it  upon  the  argument.  I  have  not  attempted  to  look  up 
the  authorities  upon  the  subject,  but  it  is  in  my  mind  as  a  well-set- 
tled rule  of  practice  that  in  a  tort  action  against  several  defendants  a 
verdict  cannot  be  rendered  against  them  separately — that  is,  against 
one  for  one  amount  and  against  others  or  another  for  another  amount 
— ^but  that  a  verdict  attempting  to  do  that  must  be  treated  as  a  verdict 
against  all  such  defendants  for  the  smallest  amount  so  found.  There- 
fore it  seems  to  me  that  this  verdict  can  stand  only  as  one  against 
both  defendants  for  $4,500.  How  can  it  be  determined  that  the  jufy 
would  have  agreed  to  any  verdict  for  $9,000  against  the  appellant, 
when  in  their  verdict  they  stated  that  they  found  against  her  for  only 
$4,500? 

This  inquiry  is  of  special  practical  Importance,  in  view  of  the  well- 
established  legal  principle  that  there  is  no  right  of  contribution  be- 
tween joint  tort-feasors,  and  that  in  such  a  case  as  tjaii,  if  the  full  ver- 
dict of  $9,000  was  collected  from  this  appellant,  she -could  not  in  turn 
recover  for  part  of  it  from  the  other  defejidant  Very  likely  the  pref- 
er practice  would  have  been  for  the  learned  trial  justice  to  at  once 
have  advised  the  jury  of  the  irregularity  in  the  form  of  their  sealed 
verdict,  and  of  the  limitations  upon  their  power  in  that  respect,  and 
sent  them  back  to  their  room  to  reconsider  and  reform  their  verdict. 
But  in  this  instance  the  jury,  by  consent  of  counsel,  after  delivering 
their  sealed  verdict  to  the  officer  in  charge,  had  been  discharged  for  the 
term,  and  it  was  therefore,  perhaps,  impracticable  to  resummon  them. 
Not  having  taken  that  course,  and  neither  counsel  asked  him  to  take 
it,  I  am  impressed  that  all  that  he  could  properly  do  was  to  enter  the 
verdict  as  one  against  both  defendants  for  $4,500,  or,  better,  to  grant 
defendant's  motion  for  a  new  trial  upon  the  ground  that  the  verdict 
was  irregular  in  fornc^,  and  that  the  jury  had  evidently  misapprehend- 
ed their  pQwer. 
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I  advise,  therefore,  that  the  judgment  and  order  appealed  from  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event,  unless 
Within  20  days  plaintiff  stipulate  to  reduce  the  verdict  to  $4,500,  in 
which  event  the  judgment,  as  so  modified,  and  the  order,  are  aiSrmed. 
without  costs.    All  concur;  JAYCOX,  J.;  in  the  result. 


BAMBBRGEB  ▼,  CANTOR  et  nL 
(Supreooe  Court,  Appelate  DiTision,  Firet  Departinent.    June  IS,  1919.) 

MOBTOAOBS    ^=>495 — FOREGLOSUBS — MODIFIGATIOI^    OF    JUDQUENT — EnFOBCE- 
KENT  OF  PaBTITION — STATUTE. 

Under  Code  Glv.  Proc.  { 1540,  In  an  action  to  foreclose  a  mortgage  made 
by  defendant  corering  his  nndlvlded  half  Interest  In  land,  all  parties  con- 
senting, plain tilTs  motion  should  have  been  granted  for  an  order  modify- 
ing and  amending  the  judgment  of  foreclosure  and  sale,  in  order  to  giv* 
force  and  effect  to  the  Judgment  in  an  action  for  partition  of  the  propert.v 
covered  by  the  mortgage,  which  judgment  pro\ided  that  a  certain  parcel 
of  the  land  should  be  subject  to  the  mortgage  and  to  the  jndgment  of  fore 
closure  and  sale,  by  substituting  the  descriptlQa  of  the  parcel  and  provid 
ing  that  sale  should  be  made  of  It. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Maurice  Bamberger,  as  trustee,  against  Jacob  A.  Cantor 
and  others.  From  an  order  denying  plaintiff's  motion  for  an  order 
modifying  and  amending  judgment  of  foreclosure  and  sale,  he  aiv- 
peals.     Order  reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  BOWLING, 
PAGE,  and  MERRELL.  JJ. 

Hays,  Hershfield  &  Wolf,  of  New  York  City  (Ralph  Wolf,  of  New 
York  City,  of  counsel),  for  appellant. 

PAGE,  J.  The  action  was  brought  to  foreclose  a  mortgage  made 
by  the  defendant  Cantor  covering  his  undivided  one-half  interest  in 
a  certain  parcel  of  land  in  the  county  of  New  York.  A  final  judgment 
of  foreclosure  and  sale  was  made  May  25,  1915.  An  appeal  was  tak- 
en to  this  court;  and  the  judgment  was  affirmed  (173  App.  Div.  889, 
157  N.  Y.  Supp.  1117),  and  to  the  Court  of  Appeals,  where  it  was 
affirmed  on  April  5, 1918  (223  N.  Y.  634,  119  N.  E.  1029).  ^  While  thiy 
action  was  pending  an  action  was  commenced  for  a  partition  of  the 
property  covered  by  the  mortgage  Conimissioners  were  appointed 
in  that  action,  and  they  made  a  report  allotting  a  part  of  said  prem- 
ises to  the  defendant  Jacob  A.  Cantor,  to  be  held  by  him  in  severalty. 
The  report  of  the  commissioners  was  confirmed,  and  judgment  entered 
accordingly.    The  partition  judgment  provided:    • 

"Tbat  the  said  parcel  B  shall  be  subject  to  the  mortgage  executed  by  the 
defendants  Jacob  A.  Cantor  and  Lydia  O.  Cautor,  his  wife,  to  Maurice  Bam- 
berger, as  tmstee,  •  •  •  and  to  a  judgment  of  foreclosure  and  sale  in  an 
action  brought  by  Maurice  Bamberger,  as  trustee,  ♦  •  •  against  Jacob  A. 
Cantor,  Lydia  G.  Cantor,  his  wife,  ♦  ♦  •  entered  In  the  office  of  the  clerk 
of  the  county  of  New  York  on  May  22, 1915,  directing  the  foreclosure  and  sale 
of  the  premises." 

^ssHPot  oU}M  Qu«s  yet  same  topi«  «  K93^-NUM^BR  U  9M  Key-Numbered  DlgeeU  A  Jndexo^ 
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Plaintiff  moved,  in  order  to  give  force  and  effect  to  the  partition 
judgment,  for  an  amendment  of  the  judgment  of  foreclosure  and  sale 
by  substituting  the  description  of  parcel  B,  and  providing  that  sale 
should  be  made  of  the  said  parcel.  The  defendants  did  not  (^posc 
the  motion,  and  the  surety  upon  a  bond  executed  by  Cantor  consented 
thereto.  Nevertheless  the  learned  justice  at  Special  Term  denied  the 
motion. 

In  my  opinion  the  order  should  have  been  granted.  Section  1540 
of  the  Code  of  Civil  Procedure  expressly  provides  that  if  a  creditor 
have  a  lien  on  an  undivided  share  or  interest  in  the  property,  if  par- 
tition of  the  property  be  made,  the  lien,  whether  the  creditor  is  a  party 
or  is  not  made  a  party,  shall  thereafter  attach  only  to  the  share  or 
interest  assigned  to  the  party  upon  whose  share  or  interest  the  lien 
attached.  Therefore  the  judgment  in  the  partition  action  was  strict- 
ly according  to  law,  and  the  effect  of  that  was  to  remove  the  Hen  from 
the  undivided  half  of  all  the  property  to  the  particular  parcel  that 
was  set  off  to  the  defendant  Cantor  in  that  action.  This  motion  mere- 
ly is  to  give  effect  to  the  partition  judgment,  and,  as  all  parties  ei- 
ther consented  or  did  not  oppose,  there  certainly  can  be  no  valid  ob- 
jection to  the  granting  of  the  motion. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted.    Settle  order  on  notice.    All  concur. 


(107  Misc.  Rep.  606) 

PEOPLE  V.  KUPKRSCHMID  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    June  20,  1019.) 

1.  Food  ^s»5 — Adulteration  of  Milk — Statutes. 

Agricultural  Law,  §  30,  relating  to  the  sale  of  adulterated  milk,  is  not 
intended  to  prevent  the  sale  of  either  powdered  or  evaporated  milk,  provid- 
ing the  manufacturing  process  does  no  more  than  reduce  the  mUk  to  a 
powder. 

2.  Food  ^=:95 — Adulteration  of  Milk — Statute — Malted  Milk. 

Agricultural  Law,  §  30,  relating  to  the  sale  of  adulterated  milk,  does  not 
prohibit  the  sale  of  milk  which  has  been  malted,  providing  that  no  valu- 
able constituent  of  the  milk  has  been  abstracted  therefrom. 

3.  Food   «=»6 — Milk — ^Adulteration — Malcbd   Milk   MiiNUFACTOtfSD  froic 

Adulterated  Milk — Statute. 

Agricultural  Law,  §  30,  prohibits  the  sale  of  malted  milk  manufactured 
from  milk  which  has  been  adulterated  by  the  removal  of  the  cream. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  the  People  against  Beckie  Kuperschmid  and  another. 
From  a  judgment  for  defendants,  after  trial  by  the  court  without  a 
jury,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

See,  also,  105  Misc.  Rep.  630,  173  N.  Y.  Supp.  776. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  J  J. 

Charles  D.  Newton,  Atty.  Gen.  (Robert  P.  Beyer,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  People. 

Max  Lippman,  of  New  York  City  (Nathan  I.  Sachs,  of  New  York 
City,  of  counsel),  for  respondents. 

C=9Por  other  cases  see  same  topic  a  KBY-NUIiBBR  fta  all  Key^N^mberod  Dlgette  Alndezaa 
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BIJVR,  J.  This  action  isbfwght  td  recover  a  penalty  Utider  sec- 
tion 52  of  the  Agricultural  Law  (Consol.  Laws,  c,  1)  for  selling  malted 
milk  manufactured  from  adulterated  milk  as  defined  by  section  30  of 
said  law.  Reference  was  also  made  on  the  trial  to  section  201  of  the 
Agricultural  Law,  which  defines  the  adulteration  or  misbranding  of  an 
article  of  food. 

It  was  proved  on  the  trial,  and  is  not*  questioned  on  this  appeal, 
that  the  malted  milk  at  issue  was  manufactured  from  powdered  skim- 
med milk.  Respondent  argues  that  the  basis  of  the  court's  judgment 
was  that  no  standard  was  fixed  by  the  statute  for  malted  milk,  a»d  if 
is  suggested  that  a  person  who  buys  malted  milk  expects  to  pur- 
chase a  white  powder,  and  not  a  liquid,  and,  since  he  does  not  expect 
to  purchase  milk,  the  fact  that  the  powder  is  made  out  of  shimmed 
milk  is  not  a  violation  of  the  statute.  Respondent  also  argues  that 
under  subdivision  8  of  section  30  of  the  Agricultural  Law,  since  adul- 
terated milk  is  defined  as  milk  "to  which  has  been  added  or  into  which 
has  been  introduced  any  foreign  substance  whatever,"  the  very  malting 
of  the  milk  would  be  an  adulteration,  if  plaintiff's  position  is  to  be 
carried  to  its  logical  conclusion. 

[1-S]  I  do  not  think  that  the  respondent  accords  to  the  statute  a 
fair  or  reasonable  construction.  In  my  opinion,  it'was  not  intended  to 
prevent  the  sale  either  of  powdered  or  evaporated  milk,  providing  the 
manufacturing  process  did  no  more  than  reduce  the  milk  to  the  form 
of  a  solid  or  a  powder.  Nor  was  it  designed  to  prevent  the  sale  of  milk 
which  had  been  malted,  any  more  than  the  sale  of  milk  that  had  been 
sweetened ;  but  when  a  person  imdertakes  to  sell  under  that  designa- 
tion either  malted  milk  or' sweetened  milk,  the  milk  may  not  first  be 
adulterated  as  defiqed  by  section  201.  Subdivision  3  of  section  201 
defilnes  an  article  as  adulterated  "if  any  valuable  constituent  of  the 
^icle  has  been  wholly  or  in  part  abstracted,  so  that  the  product, 
when  sold  or  oflfered  for  sale,  shall  deceive  or  tend  to  deceive  the 
purchaser."  Malted  milk,  therefore,  must  in  the  first  instance  be  com- 
posed of  unadulterated  milk.  The  milk  from  which  the  malted  milk 
complained  of  was  produced  had  first  been  adulterated,  as  under  sec- 
tion 30,  subd.  7,  it  was  milk  from  which  the  cream  had  been  removed. 

Judgment  reversed,  and,  a  new  trial  granted,  with  $30  costs  to  the 
appellant  to  abide  the  evqgf.    All  concur. 


(188  App.  Dlv.  216) 

CAKLIN  V.  BKUHL  et  al. 

(Supreme  Oourt,  Appellate  Division,  Second  Department    June  6,  1919.) 

MoBTGAOEs  ^s»199(4) — Rental — ^Application  to  Intebsst. 

Mortgagee,  coUecting  rentals,  should  apply  proceeds,  after  paying  taxes 
and  other  expenses  of  caring  for  property,  upon  interest  due  on  mortgage, 
and  must  account  for  any  balance. 

Appeal  from  Special  Term,  Kings  Cqunty. 

Partition  suit  by  Christina  Carlin  agninst  Christopher  Bruhl  and 
others.  From  a  judgment,  plaintiff  and  the  infant  defendants  appeal. 
Judgment  affirmed. 

^s»For  other  cases  a^  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indezee 
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Argued  before  JENKS,  P.  J.,  and  PUTNAM,  BLACKMAR,  KEL-  . 
LY,  and  JAYCOX,  JJ. 

David  J.  Wagner,  of  New  York  City,  for  appellant  Carlin. 

Arthur  Watson,  of  New  York  City,  guardian  ad  litem,  for  other  ap- 
pellants. 

Carl  Stedman  Brown,  of  New  York  City  (Harry  Meyer,  Jr.,  of 
Brooklyn,  on  the  brief),  fpr  respondents. 

PER  CURIAM.  Tile  reply  of  the  adult  defendants  and  the  answers 
of  the  infant  defendants  did  not  raise  an  issue  as  to  the  statute  of  limi- 
tations. Fairweither  v.  Burling,  181  N.  Y.  117,  73  N.  E.  565;  Kind- 
gen  V.  Craig,  162  App.  Div.  508,  147  N.  Y.  Supp.  571. 

The  evidence  given  in  this  case  presented  a  complete  answer  to  the 
claim  that  the  statute  of  limitations  has  run  on  this  mortgage  and  that 
it  must  be  presumed  to  be  paid.  Although  the  issue  is  not  raised  by- 
the  pleadings,  a  determination  upon  the  merits  will  be  more  satisfactory 
to  the  parties  than  one  based  upon  a  technicality  in  pleading. 

Mary  Bruhl,  the  widow  of  Christopher  Bruhl,  was  the  owner  and 
holder,  individually  and  as  guardian,  of  the  mortgage  upon  the  prem- 
ises in  suit.  She  also  occupied  a  portion  of  the  premises  and  collect- 
ed the  rents  for  the  portions  of  the  premises  that  were  rented.  She 
therefore,  as  mortgagee,  had  in  her  hands  funds  belonging  to  the 
owners  of  the  premises.  It  was  her  right  and  her  duty  to  apply  those 
funds  to  the  payment  of  the  interest  due  on  this  mortgage.  As  she  did 
not  turn  the  rents  received  by  her  over  to  the  owners  oi  the  premises, 
the  court  must  hold  that  the  moneys  received  by  her,  over  and  above 
what  she  paid  for  taxes  and  other  expenses  of  carrying  this  property, 
were  applied  in  payment  on  account  of  the  interest  that  accrued  on 
this  mortgage.  Upon  an  accounting  by  her  administrators  for  the 
rents  and  profits  of  this  property,  she  should  be  credited  with  the 
amount  of  the  interest  which  becapie  due  on  said  mortgage,  if  the 
amount  of  the  rents  received  by  her  were  sufficient  to  pay  the  same,  and 
should  account  for  any  balance  there  may  be.  If  the  receipts  for  rent 
were  insufficient  to  pay  the  interest,  then  she  is  entitled  to  credit  for 
the  amount  paid  on  account  of  interest,  aM  tlie  assignment  made  by 
her  carries  as  accrued  interest  the  amount  unpaid. 

The  twelfth  and  thirteenth  findings  of  fact  ^hould  be  reversed,  and 
in  place  thereof  this  court  finds : 

(12)  That  said  mortgage  became  due  on  the  3d  day  of  July,  1891, 
more  than  20  years  before  the  commencement  of  this  action. 

(13)  That  Mary  Bruhl,  widow  of  Christopher  Bruhl,  deceased,  in 
her  lifetime  received  various  sums  as  rent  of  the  premises  involved  in 
this  action. 

(13a)  At  the  time  of  the  receipt  of  the  moneys  mentioned  in  the 
preceding  finding,  said  Mary^ruhl  was,  individually  and  as  guardian 
for  Edward  and  Christopher  Bruhl,  the  owner  and  holder  of  the  afore- 
said mortgage. 
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'(13b)  That  said  Mary  Bmhl,  after  paying  taxes  asid  other  expenses 
of  said  property,  applied  the  balance  of  said  moneys  so  received  by  her 
to  the  payment  of  interest  on  said  mortgage. 

The  judgpient  appealed  from  is  af^rmed,  with  costs.  Settle  order 
before  Mr.  Justice  JAYCOX. 


JACOBS  V.  KATZ. 
(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1919.) 

1.  Masteb  and  Servant  ^=>80(7) — Actions  fob  Commissions— Evidence — ^ad- 

missibilitt. 

In  an  action  by  a  salesman  for  commissions  on  a  sale  not  oonsnmmated 
because  defendant  told  the  prospective  purchaser  that  the  goods  were 
"seconds,"  and  not  perfect,  as  plaintiff  was  aufliorized  to  sell  them,  evi- 
dence as  to  how  the  goods  w«re  finally  sold  by  another  salesman  and  as  to 
his  commission  was  irrelevant 

2.  Master  and  Servant  ^=s>80(14) — ^AcrfoNs  roB  Commissions— Instructions 

^-Thxobt  of  Case. 

In  a  salesman's  action  for  comitaisBion  on  a  sale^  not  consiinunated  be- 
cause defendant  told  the  prospective  purchaser  that  the  goods  were  "siec- 
onds,*'  and  not  perfect,  as  plaintiff  claimed  he  was  authorized  to  sell 
them,  an  instruction  imposing  upon  plaintiff  the  burden  of  showing  that  he 
sold  the  goods  as  seconds  was  erroneous,  as  being  opposed  to  his  theory  of 
the^case. 
Sj.  Trial  «=»296(7) — Instructions— Cubb  op  Erbob. 

In  a  salesman's  action  for  commissloQ  on  a  sale  not  consummated,  be- 
cause the  goods  were  "aec<mds,"  and  not  perfect,  as  plaintiff  claimed 
he  was  authorized  to  sell  them,  an  instruction  erroneously  imposing  ufioa 
plaintiff  the  burden  of  showing  that  be  sold  the  goods  as  seconds,  con- 
trary to  his  theory  of  the  case,  helS  not, cured  by  other  instructions. 
,1, 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Jacobs  against  Harry  Katz.  From  a  judgment  on 
a  vdrdict  for  defendant,  and  an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  June  term,  1919,  before  GUY,  BIJUR,  and  MULLAN,  J  J: 

Julius  G.  Kremer,  of  New  York  City,  for  appellant. 
I.  Gainsburg,  of  New  York  City  (Henry  Danziger,  of  New  York 
City,  of  counsel),  for  respondent. 

GUY,  J.  Action  by  salesman  to  recover  commissions  upon  an  al- 
leged sale  of  merchandise. 

Concededly  plaintiff  was  hired  by  defendant  to  sell  a  number  of 
pieces  of  Lorraine  gabardines,  his  compensation  being  fixed  at  2  per 
cent,  of  the  selling  price,  and  he  procured  a  customer  who  agreed  to 
pay  the  stipulated  pri^e*  Plaintiff  testified,  however,  that  he  was  au- 
thorized by  defendant  to  sell  the  goods  as  perfect  and  regular,  while 
defendant  contended  that  they  were  to  be  sold  "as  are,"  and  that  no 
commission  was  payable  imtil  the  price  was  received.    According  to 

^s»For  oUter  cases  see  same  topic  ft  KBY^HUMBBR  in  all  Key-Numbered  Digests  ft  Indezei 
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the  plaintiff's  evidence,  fht  first  time  be  heard  the  goods  were  to  be 
sold  *'as  are,**  or  "seconds,"  was  when  defendant,  in  plaintiff's  pres- 
ence, telephoned  one  Needleman,  whom  plaintiff  had  procured  to  make 
the  purchase,  that  the  sale  was  "as  are,"  Needleman  declining  to  com- 
plete the  purchase  because  the  merchandise  was  not  as  represented 
by  plaintiff;  and  defendant  testified  that,  when  plaintiff  first  called 
upon  him  about  the  sale,  he  showed  plaintiff  the  bills,  which  stated 
the  goods  were  "seconds,"  and  he  mentioned  that  fact  to  the  plaintiff. 

The  conflict  thus  presented  was  for  the  jury,  and  we  would  affirm 
the  judgment,  but  for  errors  hereafter  referred  to  prejudicial  to  ap- 
pellant. 

[1]  Over  plaintiff's  objection  and  exception,  the  trial  judge  inter- 
rogated Bauling,  defendant's  salesman,  who  finally  disposed  of  the 
goods  after  the  sale  to  Needleman  fell  through,  as  to  whether  the 
goods  were  sold  by  Bauling,  and  how  they  were  sold,  whether  as  per- 
fect or  "as  are,"  and  the  justice  allowed  defendant's  counsel  to  prove 
by  the  same  witness  that  the  compensation  received  by  the  salesman 
was  a  commission  of  2  per  cent.  This  testimony  was  wholly  irrele- 
vant to  the  issues. 

The  trial  judge  charged  the  jury : 

"I  charge  you,  as  a  matter  of  law,  that  the  burden  of  proof  is  upon  the 
plaintiff  to  satisfy  you  by  a  fair  preponderance  of  the  evidence  as  to  his  con- 
tention ;  and  that  is  that  he  procured  a  customer  who  was  ready  and  willing 
to  purchase  the  merchandise  upon  the  terms  and  conditions  laid  down  by  the 
defendant,  to  wit,  sold  *'as  are,"  terms  cash,  and,  when  the  goods  are  paid  for, 
2  per  cent,  as  the  commission. 

"If  he  did  comply  with  those  conditions,  gentlemen,  naturally.  If  the  defend- 
ant sold  those  goods  to  some  other  person,  that  would  not  depriye  the  plain- 
tl%of  his  commissions ;  but,  if  you  find  that  the  plaintiff  did  not  procure  a  cus- 
tomer to  buy  these  goods  upon  the  terms  laid  down  by  the  defendant,  that  is, 
as  seconds,  "as  are,"  terms  cash,  commission  2  per  cent  when  the  goods  were 
paid  for,  if  that  is  so,  gentlemen,  it  is  for  you  to  say,  is  not  the  defendant  en- 
titled to  your  verdict?" 

[2]  The  burden  was  thus  imposed  upon  the  plaintiff  of  establishing 
that  he  sold  the  goods  at  the  specified  price  and  **as  are,"  which  was 
totally  opposed  to  his  theory  .of  the  case. 

[3]  At  the  close  of  the  charge,  plaintiff's  counsel  excepted  to  the 
charge  as  made,  and  asked  the  court  to  charge  that  if  the  jury  believed 
plaintiff's  version  of  the  testimony,  that  defendant  gave  him  the  goods 
to  sell  as  perfect  goods,  and  plaintiff  brought  defendant  a  customer 
ready,  able,  and  willing  to  purchase,  the  jury  would  be  authorized  to 
find  for  plaintiff,  to  which  the  court  replied : 

"If  he  agreed  to  sell  the  goods  upon  the  terms  laid  down  by  defendant,  and 
brought  a  customer  ready  and  willing  to  buy  the  goods,  then  the  commis- 
sion would  be  earned,  not  otherwiia" 

This  did  not  cure  the  error  in  the  charge ;  birt  finally  ttie  court  did 
state  to  the  jury,  at  the  further  request  of  plaintiff's  counsel,  that  if 
the  jury  believed  the  plaintiff's  testimony  he  was  entitled  to  a  recovery. 
The  erroneous  charge  was  not  withdrawn,  however,  nor  was  it  re* 
f erred  to  in  any  manner  by  the  trial  justice,  and  we  are  not  satisfied 
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that  the  jury  correctly  appreciated  the  burden  which  was  imposed  up- 
on the  plaintiff. 

Judgment  reversed,  and  a  new  trial  ordered,  \yith  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


PEOPLE  ex  rel.  STAFFORD  r.  WASHBURN,  Surrogate. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  21,  191d.) 

Tbustb  4t»flO&-^uDioiAZ.  Scnxxmorc  ov  AcoouiMttii    JxmMPiowow  of  Subbo- 
gate's  Coubt. 

The  provlBions.  of  Cbde  Giv.  Proc.  S.  2^1,  relating  to  settlement  of  ac- 
counts of  resident  testamtotary  trustees,  were  not  intended  to  limit  the 
Jurisdiction  of  tbe  surrogate,  conferred  generally  by  tbe  preceding  sec^ 
tions  of  chapter  16  of  the  Code,  but  to  remore  any  doubt  as  to  whether,  in 
a  case  provided  for  in  that  section,  the  surrogate  would  have  jurisdiction. 
Httbbs,  J.,  dissenting. 

Application  by  the  People,  on  the  relation  of  Mabel  L.  Stafford,  as 
committee,  etc.,  for  an  alternative  writ  of  prohibition  restraining  Ed- 
ward A.  Washburn,  Surrogate  of  Genesee  County,  and  others,  from 
judicially  settling  the  accounts  of  testamentary  trustees.  From  the 
order  denying  the  writ  applicant  appeals.    Order  afl&rmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN- 
GELIS,  and  HUBBS,  JJ. 

Jean  Nelson  Penfield,  of  New  York  City,  for  appellant. 

Frank  S.  Wood,  of  Batavia  (B.  J.  Stedman,  of  Batavia,  of  counsel; 
for  respondents  Redfield  and  BoUes. 

Henry  H.  Wittstein,  of  Trenton,  N,  J.,  for  respondent  Lanning. 

PER  CURIAM.  Order  (105  Misc.  Rep.  415,  173  N.  Y.  Supp.  157) 
affirmed,  with  $10  costs  and  disbursements,  as  a  matter  of  law,  and 
not  in  the  exercise  of  any  discretion.  Held,  that  the  provisions  of 
section  2641  of  the  Code  of  Civil  Procedure  were  not  intended  to 
limit-  the  jurisdiction  of  the  surrogate  conferred  generally  by  the  pre- 
ceding sections  of  chapter  18  of  the  Code,  but  to  remove  any  doubt  as 
to  whether  in  a  case  provided  for  in  that  section  the  surrogate  would 
have  jurisdiction.  This  intention  we  think  is  indicated  by  the  note 
of  the  commissioners  to  that  section.    All  conciu",  except— ^ 

HUBBS,  J.,  who  dissents,  upon  the  ground  that  the  jurisdiction 
conferred  upon  the  Surrogate's  Court  by  cha^pter  18  of  lie  Code  of 
Civil  Procedure  is  expressly  limited  by  section  2641  of  that  chapter  to 
cases  where  the  trust  was  created  by  the  will  of  a  resident  of  the  state, 
aQd  that  the  Surrogate's  Court  has  no  jurisdiction  where  the  will  was 
the  will  of  a  nonresident,  unless  the  trust  relates  to  real  property  sit- 
uated within  the  state. 

^sjyTot  other  caees  see  Muoe  topic  A  KBT-KUMBBR  In  *U  Kej-NomlMred  Dlgeets  it  Indexes 
17eN.Y.S.— 53 
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BRADFORD  CO.  ▼.  DUNN. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  13,  1919.) 

1.  Corporations    ^=>641 — Foreign    Corporations — Special    Regulation — 

Purpose. 

General  Corporation  Law,  §  15,  was  designed  to  regulate  and  control 
the  business  of  foreign  stock  corporations,  and  for  the  protection  of  citi- 
zens against  any  unlawful  business  of  a  foreign  stock  corporation  d<4ng 
business  in  the  state,  and  to  render  them  csqmaUy  accessible  to  process  with 
domestic  corporations. 

2.  Corporations  ^s9648 — ^Porbion   Gorpoeations — Bight  to  Do  Business 

— Compliance  with  Statute. 

Compliance  with  General  Oorporatloii  Law,  f  15,  Is  a  condition  iirecedent 
to  a  right  of  a  foreign  stodc  corporation  to  do  buslneBs  in  the  state. 

3.  CONBTITUTrONAL    LAW    ^=»210-<;ORPORATION8    ^B3661<1) — FOREIGN    CORPO- 

RATIONS— Right  to  Do  Business — Equal  Protection  of  Laws. 

A  foreign  corporation,  haTing  complied  with  the  law,  may  sue  in  like 
manner  as  a  domestic  corporation,  and  is  entitled  to  the  equal  protection 
of  the  state  laws,  and  to  the  same  right  to  transact  business  as  a  do- 
mestic corporation. 

4.  Corporations    <^::»6C1(2) — Foreign    Corporation — ^Ngnoomplianob    with 

Statute — Disqualification  as  Partt  Plaintiff. 

Penalty  for  failure  to  comply  with  the  statute  relating  to  foreign  cor- 
porations (General  Corporation  Law,  S  15)  is  the  prohibition  to  maintain 
any  action  in  the  state  upon  any  contract  mftde  by  it  within  the  state,  and 
Such  prohibition  is  primarily  to  compel  obedience  to  state  laws,  and  not 
that  the  defendant  may  repudiate  a  contract  obligation,  and  such  a  de- 
fense should  be  allowed  in  furtherance  of  public  policy. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Bradford  Company  against  James  H.  Dunn.  From 
an  order  denying  defendant's  motion  for  leave  to  serve  an  amended 
answer  to  the  second  amended  complaint,  defendant  appeals.  Order 
reversed,  and  motion  granted,  permitting  the  defendant  to  serve  amend- 
ed answer,  on  payment  of  costs. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
PAGE,,  and  MERRELL,  JJ. 

Harrington,  Bingham  &  Englar,  of  New  York  City  (William  M. 
Parke,  of  New  York  City,  of  counsel,  and  Stanchfield  &  Levy,  of  New 
York  City,  on  the  brief),  for  appellant. 

Engelhard,  Pollak,  Pitcher  &  Stern,  of  New  York  City  (Walter  H. 
Pollak,  of  New  York  City,  of  counsel,  and  Carl  S.  Stem,  of  New  York 
City,  on  the  brief),  for  respondent. 

PAGE,  J.  The  action  is  broiight  to  recover  the  prospective  profits 
on  a  contract  for  the  purchase  of  20,000  horses  at  an  average  price  of 
$174  apiece.  The  contract  contained  a  clause  that  it  would  not  be  bind- 
ing on  the  plaintiff  unless  a  certain  bank  confirmation  covering  the  en- 
tire purchase  was  delivered  to  the  plaintiff  by  defendant's  banker  on  or 
before  May  11,  1915.  The  alleged  failure  to  cause  such  confirmation 
to  be  delivered  is  the  breach  of  the  contract  alleged  in  the  complaint. 
The  defendant  is  a  British  subject  residing  in  London,  England.  The 
plaintiff  is  a  foreign  corporation  organized  and  existing  under  and  by 

^=:»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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virtue  of  the  laws  of  the  state  of  Connecticut.  The  contract  was  made 
in  the  city  of  New' York.  The  action  was  commented  ahd  an  attach- 
ment was  issued  in  the  month  of  July,  1915.  The  answer  to  the  second 
amended  complaini  was  served  on  or  about  August  2,  1917,  and  con- 
sisted of  denials  of  the  allegations  of  the  complaint.  In  April,  1919, 
the  defendant  moved  for  leave  to  serve  an  amended  answer,  incorpor- 
ating therein,  as  a  separate,  defense,  that  the  plaintiff  was  a  foreign 
stock  corporation ;  that  before  and  at  the  time  of  the  alleged  execution 
and  delivery  of  the  alleged  contract  sued  upon  the  plaintiff  was  doing 
business  in  the  state  of  New  York ;  that  the  alleged  contract  referred 
to  in  the  complaint  was  made,  executed,  and  delivered,  if  at  all,  in  the 
state  of  New  York ;  that  at  the  time  of  the  alleged  execution  and  de- 
livery of  said  alleged  contract  the  plaintiff  had  not  obtained  a  certifi- 
cate of  authority  required  by  section  15  of  the  General  Corporation 
Law  (Consol.  Laws,  c.  23).    The  motion  was  denied. 

[1-3]  The  principal  contention  in  opposition  to  the  motion  was  that 
the  facts  of  the  defense  were  known  to  the  defendant  at  the  time  the 
answer  was  served.  This  was  denied  by  the  defendant's  attorney. 
In  my  opinion,  this  consideration  should  not  be  given  much  weight. 
Section  15  of  the  General  Corporation  Law  was  primarily  designed  to 
regulate  and  control  the  business  of  foreign  stock  corporations  in  this 
state,  for  the  protection  of  the  citizens  of  the  state  against  any  unlaw- 
ful business  of  a  foreign  stock  corporation,  and,  if  they  were  doing 
business  in  this  state,  render  them  equally  a&essible  to  process  with 
domestic  corporations.  F.  J.  Emmerich  Co.  v.  Sloane,  108  App,  Div. 
330,  9S  N.  Y.  Supp.  39,  1129.  Compliance  with  the  statute  is  a  con- 
dition  precedent  to  the  right  of  a  foreign  stock  corporation  to  do  busi- 
ness in  the.  state.  Bean  v.  Flint,  204  N.  Y.  153,  97  N.  E.  490;  Wood 
V.  Ball,  190  N.  Y.  217,  224,  83  N.  E.  21.  Having  compDed  with  the 
law.  It  may  sue  in  like  manner  as  a  domestic  corporation,  arid  is  enti- 
tled to  the  equal  protection  of  the  laws  of  the  state  (Davis  Provision 
Co.  v.  Fowler,  20  App.  Div.  626,  47  N.  Y.  Supp.  205,  affirmed  163  N. 
Y.  580,  57  N.  E.  1108;  People  v.  Stover,  145  App.  Div.  259,  130  N. 
Y.  Supp.  92),  and  to  the  same  right  to  transact  business  as  a  domestic 
corporation  (Burke  v.  Galveston,  Houston  &  Henderson  R.  R.  Co., 
173  App.  Div.  221,  159  N.  Y.  Supp.  379). 

[4]  The  penalty  for  failure  to  comply  with  the  statute  is  the  pro- 
hibition to  maintain  any  action  in  this  state  upon  any  contract  made 
by  it  within  the  state.  It  is  a  part  of  the  public  policy  of  the  state  with 
reference  to  foreign  corporations.  Where  a  foreign  corporation  comes 
Into  this  state  and  transacts  its  business  here,  it  owes  obedience  to  the 
laws  in  force  here.  German-American  Coffee  Co.  v,  Diehl,  216  N. 
Y.  57,  109  N,  E.  875.  It  is  primarily  to  compel  obedience  to  our  laws 
by  such  a  corporation  that  the  prohibition  is  imposed,  and  not  that 
the  defendant  may  repudiate  a  contract  obligation.  Therefore  such  a 
defense  should  be  allowed  to  be  set  up  in  furtherance  of  public  policy, 
and  the  defendant  should  not  be  limited  by  strict  rules. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  permitting  the  defendant  to  serve  the  amended 
answer,  upon  payment  of  all  costs  to  date.    Order  filed.    All  concur. 
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BEKNZWBIG  ▼.  FBNSTERSTOOK. 
(Snpreme  C<mrt,  Appellate  Term,  First  Department.    June  20,  1019.) 

PSINCIPAL    AND    AgENT    €=»104(2)>-AoKNT    TO    SBLL— IlCPUBD    AUTHOIUTT    TO 

Warrant. 

Where  a  contract  of  sale  Is  made  through  the  seller's  agent,  there  is  no 
implied  authority  on  his  part  to  warrj^  4]ua]ity,  unless  such  is  the  usual 
custom  In  the  trade.  * 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Pauline  Bernzweig  against  Abraham  Fensterstock.  From 
a  judgment  for  plaintiflF,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

See,  also,  172  N.  Y.  Supp.  437. 

Argued  June  term,  1919,  before  GUY,  BTJUR,  and  MULLAN,  JJ. 

Joseph,  Demov  &  Feinstein,  of  New  York  City  (Jacob  S.  Demov,  of 
New  York  City,  of  counsel),  for  appellant. 
George  Wolf,  of  New  York  City,  for  respondent 

GUY,  J.  Plaintiff  respondent  sued  to  recover  damages  for  breach 
of  warranty  of  quality  as  to  5  pieces  of  goods,  part  of  a  purchase  of 
29  pieces  made  by  plaintiff  from  defendant  in  May,  1918.  It  is  conced- 
ed that  plaintiff  made  i^  claim  that  the  goods  were  not  as  warranted 
until  January,  1918,  more  than  7  months  after  the  delivery  of  the  goods 
to  plaintiff.  Plaintiff  relies,  however,  upon  a  special  warranty  made 
by  an  alleged  salesman  of  the  defendant,  through  whom  she  testified 
she  purchased  the  goods,  that  all  the  goods  were  perfect,  and  an  agree- 
ment that,  if  any  of  the  goods  were  imperfect,  they  might  be  returned 
as  late  ^s  the  spring  of  1919.  Defendant  testified  that  the  goods 
were  purchased  by  plaintiff  direct  from  him  in  defendant's  store,  and 
not  through  any  salesman,  and  denied  that  the  alleged  salesman 
through  whom  plaintiff  testified  she  purchased  the  goods  was  ever  in 
his  employ  or  had  any  authority  to  make  any  agreement  as  to  the  re- 
turn of  goods.  He  further  testified  that  he  made  no  warranties  or 
guaranties  to  plaintiff,  and  she  asked  for  none ;  that  he  did  not  promise 
to  make  good  any  damage  of  any  kind;  that  when  the  goods  were  de- 
livered to  plaintiff  he  received  a  check  for  $500  on  account  until  the 
Elaintiff  would  examine  the  goods,  and  he  did  not  see  the  plaintiff  or 
ear  from  her  until  3  weeks  before  the  trial  of  the  action  (February  18, 
1919),  when  plaintiff  came  to  him  and  told  him  that  the  sponger  had 
rejected  S  pieces ;  that  at  the  time  he  received  the  check  in  part  pay- 
ment the  notation  now  appearing  upon  the  same,  that  all  goods  must 
be  perfect,  was  not  on  the  check ;  that  the  goods  delivered  to  the  plain- 
tiff were  in  the  ori^^inal  packages  .as  he  had  received  the  same  from 
the  American  Woolen  Company ;  that  when  the  plaintiff  purchased  the 
goods  she  saw  each  and  every  piece  at  the  place  of  business  of  the  de- 
fendant ;  that  according  to  the  custom  of  the  trade  no  goods  are  taken 
back  after  30  days ;  that  from  May  10th  to  June  the  price  of  goods 
went  up,  and  then  dropped. 
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Plaintiff  introduced  no  cooapetent  proof  of  tbe  agaicy  of  the  alleg- 
ed salesman  tiirough  whom  she  daims  to  have  purchased  the  goods, 
or  that  he  was  audiorized  to  make  aaj  agreement  of  warranty  or  as 
to  the  return  of  goods  other  than  within  a  reasonable  time,  and  no 
proof  of  ratificatioa  by  defendant  with  knowledge  of  any  such  alleg- 
ed warranty. 

"Where  a  contract  for  sale  Is  made  through  an  agent  of  the  seller,  there  Is 
no  implied  author! fy  on  the  part  of  the  agent  to  warrant  the  quality  of  the 
goods,  unless  It  shall  be  made  to  appear  that  it  was  the  usual  custom  In  sales 
of  goods  of  that  kind  for  an  agent  to  warrant  them."  Oppenheimer  v.  Irvln, 
166  App.  Dlv.  233,  151  N.  Y.  Supp.  54. 

See,  also.  Whitman  v.  Jacobson,  119  N.  Y.  Supp.  247. 
The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event.    All  concur. 


BICARJDO  et  al.  v.  DEUTSCH. 

(Supreme  Court,  Appellate  DMsion,  First  Department    June  13,  ldl9.) 

Lanolobd  and  Tenant  ^=!>IM(2) — ^DEPOsrrs  as  Sbcttbitt  fob  Pebfobmance 
o»  CoNDrrioNS — Rights  of  Pabties. 

Where  the  tenants  of  property  subject  to  mortgage  deposited  with  the 
landlord  a  certain  sum  as  security  for  the  performance  of  the  conditions 
of  their  lease,  neither  the  tenants  nor  their  assignee  had  any  right  In  a 
summary  proceeding  to  an  order  that  the  landlord  should  turn  over  the 
money  to  a  receiver  under  the  mortgage,  particularly  where  the  landlord 
had  a  right  to  hold  such  sum  as  reimbursement  for  damages  to  the  prop- 
erty under  the  terms  of  the  lease. 
y 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Wilfred  Francis  Ricardo  and  another,  as  trustees,  against 
Fannie  Deutsch.  From  an  order  requiring  defendant  to  pay  to  the  re- 
ceiver $400,  which  she  had  theretofore  received  from  tenants  of  mort- 
gaged premises  .as  security  for  performance  of  a  lease,  defendant 
Deutsch  appeals.    Reversed,  and  motion  defied. 

Argued  before  CLARKE,  P.  J.,  and  DOWNING,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Wasserman  &  Erenstoft,  of  New  York  City  (Frank  Wasserman,  of 
New  York  City,  of  counsel),  for  appellant. 

Weil  &  Espen,  of  New  York  City  (Robert  W.  Candler,  of  New 
York  City,  of  counsel,  and  John  H.  Bogardus,  of  New  York  City, 
on  the  brief),  for  respondent  McCarthy. 

SMITH,  J.  Fannie  Deutsch  was  the  owner  of  property  in  the  bor- 
ough of  Manhattan  upon  which  was  a  mortgage  for  the  sum  of  $24,- 
000.  The  mortgagee  commenced  an  action  to  foreclose  the  mortgage, 
and  Theodore  K.  McCarthy,  this  respondent,  was  appointed  receiver 
of  the  rents  and  profits  of  the  real  estate.    At  the  time  of  the,  com- 
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ineticement  Off  the  foreclosure  proceeding  the  property  was  in  th^  pos- 
session of  Blank  &  Savitch,  as  tenants  under  a  lease  made  by  the 
appellant  Deutsch  to  them,  dated  December  9,  1915,  for  a  tertn  ending 
December  31,  1920,  at  a  rental  of  $2,400  a  year,  payable  monthly  in 
installments  of  $200  each.  The  lease  also  gave  to  the  tenants  the  use 
of  certain  fixtures,  chattels,  and  utensils,  and  the  tenants  agreed  at 
the  end  of  the  term  to  return  these  in  good  condition  to  the  landlord. 
By  the  terms  of  the  lease  the  tenants  deposited  with  the  apgellant  $400, 
as  security  for  the  faithful  performance  of  the  covenants  and  condi- 
tions named  in  the  lease,  such  sum  to  be  retun^ed  by  the  landlord  to 
the  tenants  at  the  expiration  thereof,  with  interest  at  3  per  cent.,  as 
appears  by  the  nineteenth- paragraph  of  the  lease.  After  the  receiver 
had  been  appointed,  the  tenants  refused  to  pay  any.  rent  unless  they 
were  credited  with  the  $400  which  they  had  deposited  as  security 
under  the  lease.  After  several  months  had  expired  a  settlement  was 
made  between  the  receiver  and  the  tenants,  whereby  the  tenants  paid 
to  the  receiver  the  rent  that  was  due,  less  the  $400,  and  assigned  to 
the  receiver  any  interest  they  had  in  this  $400  deposit  which  was  held 
by  the  appellant.  The  receiver  thereafter  made  this  motion  to  com- 
pel this  appellant)  the  landlord,  holding*  this  $400  ^ecurity^  to  turn 
over  to  him  the  $400.  The  motion  was  granted,  and  from  the  order 
granting  the  same  this  appeal  has  been  taken  by  Fannie  Deutsch,  the 
landlord. 

I  am  unable  to  find  any  right  for  the  receiver  to  proceed  in  this 
summary  way  to  reach  this  $^TO0.  As  the  assignee  of  the  tenants  he 
clearly  has  no  more  right  than  the  tenants  would  have,  and  the  tenants 
have  no  right  in  a  summary  proceeding,  to  order  the  appellant  to  turn 
over  the  money.  This  money  was  security  for  the  payment  of  the 
rent,  both  for  the  real  and  for  personal  property,  and,  moreover,  was 
security  for  the  performance  of  all  other  covenants  in  the  lease. 
Now,  one  of  those  covenants  was  to  return  the  personal  property  in 
good  condition,  and  from  the  affidavit  it  appears  that  the  landlord 
makes  claim  that  this  covenant  has  been  broken,  and  that  several  of 
said  chattels  have  been  damaged,  destroyed,  and  lost  during  the  time 
that  the  tenants  had  the  use  thereof,  and  that  said  tenants  have  failed 
to  replace  the  same  or  to  repair  -such  loss  to  the  broken  and  damaged 
chattels.-  If  such  be  the  fact,  then  it  would  seem  dear  that  the  land- 
lord would  have  the  right  to  hold  this  $400  to  reimburse  her  for  any 
property  that  was  not  retui:ned  in  good  condition,  as  is  provided  in 
the  lease.  With  this  interest,  with  the  amount  undetermined,  of  Fan- 
nie Deutsch,  the  landlord,  in  this  $400  deposit,  her  rights  cannot  be 
determined  in  a  summary  proceeding.  These  tenants  are  still  her 
tenants,  only  directed  to  pay*  the  rent  to  the  receiver  pending  the  de- 
termination of  this  action.  She  holds  this  fund  as  full  security  for 
the  compliance  of  thfe  tenants  with  all  their  covenants  in  their  lease. 
Until  these  covenants  have  been  fully  performed,  the  tenants  them- 
selves would  have  no  right,  either  by  summary  proceeding  or  by  ac- 
tion, to  recover  the  amount  thus  deposited  as  security.  If  her  inter- 
est in  the  equity  of  redemption  should  be  sold  out  on  foreclosure  sale, 
a  di^rent  question  might  arise ;  but  even  then,  it  would  seem  th«^t  the 
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moneys  could  only  be  reached  by  action  in  which  could  be  determined 
just  the  interest  that  she  had  in  this  $400. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs.    Order  filed.    All  concur. 


(107  Misc.  Bep.  513) 

AUTOliOBILB  INS.  00.  OF  HARTFORD,  CONN.,  v.  BAJEtONDBSS. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1919.) 

L  II9STJIU17CB  ^2d— FoBHaN    IN8I7BANCB  COBFOBATIOH — ACTIONS    BY-r-COM- 
FLAINT. 

In  action  for  premiums  by  foreign  Insurance  company,  complaint,  al- 
leging that  tbe  company  was  authorized  to  tranisact  business  in  the  state 
and  maintain  office  in  the  city  of  New  York,  held  to  plead  a  contract  made 
within  state. 

2.  INSUBANPB  ^=>2&— FO&BIQML  INBTTIUNOB  GOSPOBATlGH-^BieHT  TO  BbXNQ  AC- 
TION— PiXAOINO. 

In  foreign  insurauce  eoiiipaiiy's  action  f6r  premiums,  complaint  allying 
that  the  company  ''is  authorized  to  transact  business  in  the  state  of  New 
York,"  without  alleging  that  tlie  company  was  so  authoristed  at  time  of 
entering  into  contract,  was  insufficient ;  Ibsurance  Law,  §  9,  requiring  iu* 
surance  company  transacting  bustaeas  iB  state  to  secure  certificate  from 
superintende^at  of  insurance,  imp<»ixig  a  condition  precedent,  and  not  a 
condition  subsequent. 

Action  by  the  Automobile  Insurance  Company  of  Hertford,  Conn., 
against  Joseph  Barondess.  On  defendant's  motion  for  judgment  on 
the  pleadings.    Motion  granted,  with  leave  to  amend  complaint. 

Barondess  &  Chaityn,  of  New  York  City,  for  the  motion. 
James  B.  Henney,  of  New  York  City,  opposed. 

GI]EGERICH,  J.  The  defendant  moves  for  judgment  on  the  plead- 
ings, consisting. of  a  complaint  and  a  demurrer  thereto  interposed  upon 
the  ground  of  insufficiency.  .  ^ 

The  complaint  alleges  that  the  pla,intiff  now  and  at  all  Jipics  mention- 
ed in  the  complaint  is  and  was  a  foreign  corporation,  of  the  state  of 
Connecticut,  and  that  it  "is  authorized  to  transact  business  in  the  state 
of  New  York,  and  has  offices  for  that  purpose  at  No.  82  Beaver  street, 
in  the  borovigh  of  Manhattan,  city  of  New  York."  The  complaint  then 
goes  on  to  allege  that  the  defendant  procured  from  the  plaintiff  a  cer- 
tificate of  marine  insurance  upon  the  false  representation  and  war- 
ranty that  he  was  authorized  to  procure  such  insurance  in  the  name  of 
one  Abraham  J.  Berg.  The  relief  asked  is  judgment  for  the  amount  of 
the  premiums  due  on  the  certificate  of  insurance. 

The  defendant  assails  the  sufficiency  of  the  complaint  on  the  ground 
that  it  does  not  allege  compliance  with  section  9  of  the  Insurance  Law 
(Consol.  Laws,  c.  28),  which,  so  far  as  it  need  be  quoted,  provides  as 
follows : 

"No  corporation,  nor  any  individual,  as  principal,  shall  transact  the  busi- 
ness of  insurance  within  this  state  without  the  certificate  of  the  superintend- 
ent of  insurance,  certifying  under  his  hand  and  official  seal  that  such  corpora- 
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tion  or.iiHlMdual  has  compUcd  with  all  the  r^qtrftmeiyta  oC  law*  lo.  he  obserr- . 
ed  by  such  corporation  or  individual,  and  that  such  corporation  or  individual 
is  authorized  to  transact  the  business  of  insurance  specified  therein  in  this 
state." 

[1]  The  first  question  is  whether  the  complaint  shows  that  the  con- 
tract sued  upon  was  one  made  in  the  statcof  New  York.  The  plaintiff 
relies  upon  Bremer  v.  Ring  (146  App.  Div.  724,  131  Nv  Y.  Sttpp.  487), 
in  which  case  it  was  held  that  th^  action  thete  alleged  was  not  on  an 
insurance  contract  made  here,  but  on  an,  account  stat^d^  without  its 
appearing  where  it  was  stated.  Frick  Co.  v.  Pultz,  162  App.  Div.  209, 
147  N.  Y.  Supp.  732,  is  a  similar  case,  where  the  complaint  wa»  silent 
as  to  whether  the  contract  sued  upon  was  made  within  this  state  or 
outside  the  state.  In  the  present  instance,  however,  T  think  it  is  fair 
to  infer  from  the  complaint  that  the  contract  was  made  in  the  state 
of  New  York ;  otherwise  the  allegation  as  to  authorization  to  transact 
business  in  this  state  and  the  nmxAeiDiBauie  of  offices  in  the  city  of  New 
York  are  meaningless.  It  is  quite  plain  that  an  attempt  has  been  made 
to  plead  authority  to  make  tfie  contract  sued  on  within  the  state  of 
New  York,  and  the  case  should  therefore  be  disposed  of  upon  the 
theory  that  the  contract  was  made  in  this  state. 

[2]  Thus  construed  and  tested,  the  complaint  is  defective  in  failing 
to  allege  that  at  the  time  the  contract  was  made  authority  to  do  busi- 
ness in  this  state  had  been  procured.  The  allegation  is  that  the  plain- 
tiff "is  authorized  to  transact  business  in  the  st^te  of  New  York." 
The  failure  to  allege  that  such  authority  had  been  procured  at  the 
time  the  contract  was  made  is  rendered  more  pronounced  by  the  fact 
that  the  allegation  as  to  corporate  existence  uses  the  expression  "now 
and  at  all  Umes  hereinafter  mentioned."  The  plaintiff  in  its  brief 
concedes  that  the  section  of  the  Insurance  Act  quoted  'is  a  condition 
precedent^  and  such,  I  think,  is  quite  plainly  the  fact.  In  Wood  & 
Selick  V.  Ball,  190  N.  Y.  2l7,  83  N.  E.  21,  the  court  pointed  out  the 
distinction  between  section  IS  of  the  General  Corporation  Law  (Con- 
sol.  Laws,  c.  23)  and  section  181  of  the  Tax  Law  (Consol.'Laws,  c.  60), 
indicating  the  reasons  why  the  one  prescribed  a  condition  precedent, 
while  the  other  prescribed  only  a  condition  subsequent.  I  think  it  is 
fairly  clear  that  the  provisions  of  section  9  of  the  Insurance  Law  are 
similar  in  the  respect  under  discussion  to  those  of  section  15  of  the 
General  Corporation  Law  and  impose  a  condition  precedent.  Con- 
sequently, it  is  for  the  plaintiff  to  allege  compliance  with  such  condi- 
tion precedent  in  order  to  make  a  good  complaint. 

The  motion  is  therefore  granted,  with  $10  costs,  with  leave  to  the 
plaintiff  to  amend  its  complaint  within  20  days  after  service  of  a  copy 
of  the  order  to  be  entered  hereon,  with  notice  of  entry  thereof,  and 
upon  payment  of  such  costs.    Settle  order  on  notice. 
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(Suineme  Court,  Appellate  DlTifllon,  Btrst  Department.    June  M,  1910.) 

EZECUTOBS  AKD   ADMINISTBATOBS   ^=»261 — CLAIMS   AOAlHflT    ESTATl — PREFEB- 

BSD  Claucb — ^Alimont. 

DiTorced  i^ifiTs  claim  against  deceased  husband's  estata  tor  alimony  due 
under  dlvofoe  decree  is  a  preferred  elaim,  being  endtled  to  like  iMref erence 
as  moneys  due  under  jiny  other  decree. 

Appeal  frcrni  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  proceed- 
ings of  Nathaniel  Curtis  as  administrator  of  Philip  Curtis,  deceased. 
From  so  much  of  an  order  as  denies  to  Maty  O.  Curtis  a'  preference 
in  the  payment  of  her  claim  upon  the  accounting  of  Nathaniel  Curtis 
as  administrator  of  Philip  Curtis,  deceased,  Mary  O:  Curtis  appeals. 
Decree  modified. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  MER- 
RBLL,  and  PHILBIN,  JJ. 

Thomas  P.  Galvin  of  Troy,  for  appellant. 

Albert  F.  Jaeckel,  of  l^cw  York  City  (Joseph  A.  N^ickerspn,  of  Dobbs 
Perry,  on  the  brief),  for  respondent  Caswell.. 
Bridgham  Curtis,  of  New  York  City^  for  respondent  Jacobs. 

SMITH,  J.  Mary  O.  Curtis  was,  at  one  time,  the  wife  of  Philip 
Curtis.  She  procured  a  judgsient  against  him  for  divorce,  by  which 
he  was  required  to  pay  to  her  $250  a  month  alimony.  At  the  time 
of  his  death  there  was  dueand  wpajd  ^f  said  alimony  $17,675.  The 
estate  amounted  to  about  $9,000.  The  claims  against  the  estate,  ex- 
clusive of  her  claim,  amount  to  over  $50,000.  If  her  claim  for  pref- 
erence be  allowed,  her  claim  will  absorb  all  of  the  estate. 

In  Thayer  v.  Thayer,  145  App.  Div.  268,  129  N.  Y.  Supp.  1035, 
wherein  the  plaintiff  had  procured  a  judgment  against  the  defertdant 
grantitig  to  her  alimony  which  was  unpaid,  the  defendant  appealed 
from  an  order  directing  the  clerk  to  docket  as  a  judgment  the  amount 
due  from  the  defendant  to  the  plaintiff  for  unpaid  alimony  awarded 
by  the  final  decree  of  divorce.  The  court  there  held  that  the  accrued 
alimony  is  in  the  nature  of  a  judgment  debt  against  the  husband,  and 
that  the  wife  might  make  application  that  the  unjpaid  installments  be 
docketed  as  a  judgment,  and  that  the  order  grantmg  the  motion  was 
not  a  new  judgment  for  the  amount,  but  merely  the  means  of  putting 
into  practical  effect  the  plaintiff's  right  to  have  her  judgment  in  such 
form  that  an  execution  may  be  issued.  In  Re  Donovan,  159  App.  Div. 
228,  144  N.  Y.  Supp.  280,  it  was  held  that  a  wife,  who  had  obtained  a 
final  decree  of  separation  from  her  husband,  awarding  alimony,  and 
had  failed  to  collect  the  same  by  contempt  proceedings,  might  dodtet  a 
judgment  for  the  amount  due,  and  after  the  return  of  an  execution  un- 
satisfied she  was  entitled  to  supplementary  proceedings.  Justice 
Clarke,  now  the  Presiding  Justice,  after  referring  to  the  facts,  said : 

rQt  course,  tbls  Judgment  Is  laade  la  the  actloD,  and,  though  an  order  later* 
Yene,  Is  upon  the  original  service  .^f  the  summons  and  complaiat  therein." 
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In  Matter  of  Williams,  152  App.  Div.  385,  136  N.  Y.  Supp.  707. 
the  wife  obtained  a  judgment  of  aivorce  from  her  husband  in  South 
Dakota,  with  tf  lump  suo^ioir  seaport  and  Alimoay.  This  was  after- 
wards sued  over  in  this  state  and  judgment  here  obtained.  That  judg- 
ment was  held  to  be  a  claim  against  the  estate,  and  while  the  question 
did  not  arise  specifically,  and  was  not  discussed  as  to  whether  the 
judgment  was  entitled  to  preference,  nevertheless  the  datm  was  al- 
lowed upon  the  New  York  judgment,  which  it  was  held  had  not  been 
discharged  in  bankruptcy,  because  the  New  York  judgment  was  based 
upon  the  judgment  in  South  Dakotist,  which  was  a  judgnient  requiring 
the  payment  oi,  alimony — a  claim  not  dischargeable  in  bankruptcy. 
This  case  was  aflSrmed  in  208  N.  Y.  32,  101  N.  E.  853,  46  L.  R-  A. 
(N.  S.)  719. 

It  is  stated  in.  the  brief  of-  the  appellant  that  the  judgment  in  that 
case  was  afterwards  presented  to  the  surrogate  and  was  aUowed  as 
a  preferred  claim.  I  c^tn  see  no  reason  why  this  is  not  a  claim  for 
moneys  due  under  a  decree  of  the  court,  and  why  it  is  not  entitled  to 
the  like  preference  as  moneys  due  under  any  other  decree,  and  there- 
fore recommend  a  modification  of  the  decree,  and  the  allowance  of 
the  claim  of  the  widow  as  a  preferred  claim,  with  costs  to  appellant 
payable  out  of  the  estate.. 

Settle  ordef  on  notice.    AH  concur. 


MASUENKA  V.  BRADT. 

(Supreme  Court,  Appellate  Dirlslon,  Second  Department.    June  18,  1919.) 

Masteb  and  Sebvant  ^=»286(16) — InJxmiTB  to  Sebvant— Jury  QucsnoR. 

Wbere  a  Janitress  was  injured  by  the  fall  <rf  a  dumb-waiter  wbich  the 
defendant  owner  had  promised  to  repair,  hel^  that  the  mere  fact  of  the 
fall  itself  was,  under  the  circumstances,  sufficient  to  take  to  the  Jury  the 
question  of  defendant's  negligence. 

Appeal  from  Westchester  County  Court. 

Action  by  Mary  Maslenka  against  Viola  M.  Brady.  From  a  judg- 
ment for  defendant,  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 

Albert  C.  Jordan,  of  Yonkers,  for  appellant. 
WiJliam  F.  Bleakley,  of  Yonkers,  for  respondent. ' 

BLACKMAR,  J.  The  plaintiff  was  ajanitress  in  a  tenement  or 
apartment  house  owned  by  the  defendant.  It  was  part  of  her  duties 
to  collect  the  garbage  from  the  tenants  by  means  of  a  dumb-waiter 
and  to  dispose  of  it.  While  she  was  in  the  lower  part  of  the  building, 
perfocmtng  this  dtity,  the  dtimb-waiter  fell  and  injured  her  hand.  She 
brought  this  action,  alleging  negligence  on  the  part  of  defendant.    Her 
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complaint  was  icttsmiASed  at  the  eod  of  her  cas^i  and  'she  appals,  to 
thisctnirt.  r  . 

Much  appeafs  in  thfe  briefs  regaxdisig  the  doctrine:  of  kw  that  goes . 
under  the  name  res  ipsa  loquitur,  &nd  many  cases  are  cited  when?  the 
meaning  and  scope  of  th^  doctrine  are  discussed  .)With  great  learning 
afrf:  diversity  of  opinion.  I  do  not  know  ol  any  rule  of  Jaw,  whether 
expressed'  in  the  English  of  the  Latin  language,  that  h^s  given  rise 
to. more  discussion  and. to  a  greater  divergency  of  views  as  to  its  mean-, 
ing.  and  application.  I  think  it  unfortunate  that  ifehe  expi;^^sion  was 
ever  coiiied.  In  the  disctissiiwiof  thip  .caser  I  propose  to  [put  aside  its 
use  and  all  definitions  and  explanations  of  it,  except  to  say  tjiat  it  is 
nothingf  mot^R  than  .an  unfortunate  expressi9n  of  a  branch  of  the  law 
of  circumstantial  evidence.  This  has  been  clearly  set  forth  by  Judge 
CuUen  in  Griffen  v.  Manice,  166  N.  Y.  188,  193,  59  N.  E.  925,  926 
(52  L.  R.  A.  922,  82  Am.  St.  Rep.  630),,^nAit  would  be  well  to  stop 
with  the  following  clear  and  definiie  exposition  of  thcj  maxim,  taken 
from  the  opinion: 

"The  'res/  therefore,  Includes  the  attending  circumstances,  and,  so  defined, 
the  application  of  the  rule  presents  principaft^  the  question  of  the  suflSciency 
of  circumstantial  evidence  to  establish,  or  to  justify  the  jury  in  inferring,  the 
existence  of  the  traversable*  o»  priBcipai  fact  in  isijue,  the  defendant's  negli- 
gence. The  maxim  is  also  in  part  based  on  the  consideration  that,  where  the 
management  an(^.  control  of  the  thing  whi^  has  prpducod  the  ipltpry  is  ex- 
clusively vested  in  the  defendant,  it  is  within  his  power  to  pi^oduce  evidence  of 
the  actual  cause  that  produced  the  accident,  which  the  plaintiff  is  unable  to 
preisent.  Neither  of  these  rules— 4;hiit  a  fact  may  be  proved  by  circumstantial 
evidence,  as  well  aQ  by  direct,  and  that,  wliere  the  defendant  has  toowledge 
of  a  fact,  but  slight  evidence  is  requisite  to  shift  on  ULm  the  burden  o^  ex- 
planation—is  confined  to  any  ^particular  class  oi  c^ses,  but.  they  are  general 
rules  of  evidence,,  applicable  wherever  issues  of  fact  are  to  be  determined 
either  in  civil  or  criminal  actions." 

The  question  then  is:  Do  the  circumstances  shoy^n  in  this  case 
justify  an  inference  of  negligence  or  w^nj  gi  ordinary  care  oh  the  part 
of  the  defendant  in  supplying  the  dumb-waiter  for  the  use, of  the. 
plaintiff  ?  The  dumb-waiter,  so  far  as  sufficiency'  of  construction  and 
maintenance  was  concerned,  was  in  the  exclusive  control  of  the  de- 
fendant. It  was  suspended  on  a  rope  or  ropes.  The  only  inference 
from  the  evidence  is  that  the  ropes  were  insufficient ;  it  was  apparent 
that  a  fall  pf  the  dumb-waiter  would  probably  be  dangerous  to  one 
using  it;  and  it  was  the  duty  of  the  defendant  to  use  due  care  to 
prevent  that  very  thing.  Two  weeks  before  the  accident  happened,  the 
defendant  was  warned  by  the  plaintiff  that  the  rope  was  weak.  The 
defendant  told  the  plaintiff's  husband  to  repair  it.  He  replied  that  he 
was  a  baker,  and  did  not  know  how  to  fix  ropes.  The  defendant  then 
said  she  would  have  a  man  from  Otis  repair  it;  but,  so  far  as  the 
record  discloses,  she  did  nothing,  and  about  two  weeks  thereafter  the 
rope  broke  and  the  dumb-waiter  fell.  It  is  a  permissible  inference 
that  it  fell  because  of  her  neglect. 

The  law  of  circumstantial  evidence  is  that  the  facts  shown  must  all 
be  consistent  with  the  existence  of  the  fact  to  be  proved,  and  inconsist- 
ent with  any  other  reasonable  hypothesis ;  but,  where  the  mechanism 
is  exclusively  in  the  care*  and  control  of  the  defendant,  the  plaintiff 
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need  not  exeliide  every  reasonable  kypothesis  other  than  the  want  of 
care;  and  when  facts  are  shown  justifying  the  reasonable  infcrwice 
of  negligence,  and  apparently,  but  not  necessarily,  of  that  only,  it  is 
.  for  the  defendant  to  furnish  an  explanation  of  the  occurrence  that  is 
consistent  with  the  exercise  of  due  care  on  his  part 

As  the  complaint  was  dismissed,  the  plaintiff  is  entitled  to  the 
most  favorable  view  of  the  evidence  and  of  every  reasonable  inference 
therefrom  favorable  to  her  side.  The  evidence,  so  considered,  is 
sufficient  to  support  an  inference  that  the  negligent  failure  to  re- 
pair the  appliance  after  warning  caused  the  accident  This  was 
enough  to  put  the  defendant  upon  her  proof. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

MILLS  and  RICH,  JJ,  concur. 

JENKS,  P.  J.,  and  PUTNAM,  J.,  concur  in  the  result 


MASIJBNKA  T.  BRADY. 
(Supreme  Court,  Appellate  Division,  Second  Department.    June  18,  1919.) 

Appeal  from  Westchester  County  Court. 

Action  by  Mike  Maslenka  against  Viola  M.  Brady.  Tram  a  ^ldgmeQt  for 
defendant,  dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered.  • 

Argtred  before  JBNKS,  P.  J.,  and  MIIXS,  RICH,  PUTNAM,  and  BLACK- 
MAR,  JJ. 

PER  CURIAM.  Judgment  of  the  County  Court  of  Westchester  County  re- 
versed, and  new  trial  ordered,  with  costs  to  abide  the  event,  on  authority  of 
Mary  Maslenka  v.  Brady,  —  App.  Dlv.  — ^  ITC  Ni.  T.  Supp.  842,  decided 
herewith. 
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FIOUBIRA  ▼.  EAOLB  SAYINGS  ft  LOAN  CO. 

(Supreme  Court,  Special  Term  for  Trials,  Kings  County.    April,  1919.) 

1.  EvtDEIVCK  #s»129f4)-*SliaLAB  TRANSAanOVS--OEBinFICATB  OF  DEPOSIT. 

In  an  action  to  recoTer  on  a  certificate  of  deposit.  Issued  after  a  con- 
versation with  regard  to  the  issuance  of  a  prior  certificate,  the  defend- 
ant's book,  given  to  plaintiff  when  taking  prior  certificate,  containing 
representations  as  to  nature  of  deposit,  etc,  was  admissible,  where  there 
was  no  showing  that  book  had  been  withdrawn  from  pfobHcation,  or  of 
any  retraction  of  information  tber^n. 

2.  Banks  ANn  Banking  ^s»29fr-<2BBsifxeAiX8  ov  DBro8rr--^TATtrm— Lan- 

eUAQB  Ot  CEBTUrtOATB. 

The  provision  of  Laws  1910,  c.  126,  |  215^  subd.  (d),  that  whenever  in- 
come shares  are  not  withdrawable  until  after  the  expiration  of  a  fixed 
period,  a  statement  thereof  must  be  printed  on  face  of  certificate,  limits 
not  merely  the  holder's  right  to  withdraw,  but  the  aasociatiOD's  power 
to  prevent  withdrawal  after  the  stated  period,  and  the  afElrmative  form, 
"withdrawable  after  one  year  on  60  days'  notice,"  is  equivalent  to  the 
negative  statutory  form,  axnl  excludes  all  Inconsistent  provisions  in  articles 
or  by-laws. 

8.  Banks  and  Banking  ^s»293 — Cibtifioatbb  of  Deposit — Tbuth  or  State- 

HBN^  ON  OEBTinCATB. 

Laws  1010,  c.  126,  |  215,  subd.  (d),  requiring  that  when  income  shares 
are  issued,  which  are  not  withdrawable  until  after  a  fixed  period,  a  state- 
ment to  that  effect  shall  be  printed  on  face  of  certificate  of  shares,  does 
not  require  that  the  truth  or  falsity  of  such  statement  be  determined  by  a 
dq;)ositor  receiving  certificate  containing  words  tx>  that  effect  at  his  peril, 
after  an  examination  of  articles  of  association. 

4.  Banks  and  Banking  ^s»293— Obbtificates  of  Deposit— Right  or  Action. 
Plaintiff,  who,  on  making  a  deposit  in  defendant  savings  and  losn 
company,  received  a  certificate  stating,  in  compliance  with  Laws  1910,  c. 
126,  8  215,  subd.  (d),  that  withdrawals  might  be  made  after  one  year  on 
60  days'  notice,  and  containing  the  word  "shares,"  was  entitled  to  maintain 
an  action  to  rescind  his  agreement  and  for  cancellation  of  certificate 
and  of  any  records  or  evidence  of  his  apparent  membership  in  company,  and 
without  proof  that  he  received  anything  from  it,  was  not  bound  to  make  a 
tender  or  bring  a  suit  for  fraud ;  such  representation  ao^  being  promissory. 

6.  Banks  and  Banking  ^=:»293 — Cebtificatb  of  Deposit — Oanceliation— 

Law  OB  EQT7ITT, 

The  holder  of  a  savings  and  loan  company's  certificate  of  deposit 
might  sue  in  equity  to  recover  deposit  and  to  cancel  the  certificate  on 
ground  of  a  misrepresentation  on  its  face  as  to  term  of  withdrawal  and 
the  notice  required,  by  reason  of  which,  under  Laws  1910,  c.  126,  |  214, 
he  became  a  member  of  the  company  subject  to  any  liabilities  of  member- 
ship. 

Action  by  Joseph  T.  Figueira  against  the  Eagle  Savings  &  Loan 
Company  to  recover  a  deposit,  and  for  the  cancellation  of  certificates 
issued  by  defendants.    Judgment  for  plaintiff. 

Joseph. R.  Clevenger,  of  New  York  City,  for  plaintiff. 
Hirsh,  Newman  &  Reass,  of  Brooklyn,  for  defendants. 

KELBY,  J.  The  plaintiff  is  a  machinist,  and  during  the  period 
from  1911  to  1914,  and  subsequently,  he  had  a  4  per  cent,  savings 
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account  with' the  defendant  association.  In  July,  1911,  ptenntiff  called 
at  the  defendant's  office,  and,  while  making  a  deposit  in  the  savings 
account,  be  was  informed  by  the  receiving  teller  th^t  "they  had  an- 
other savings  account  paying  S  per  cent.,  and  I  could  see  Mr.  Woods 
about  it."  Plaintiff  then  saw  Mr.  Woods,  then  secretary  of  the  de* 
fendant,  and  said  to  him,  "I  wis  informed  that  there  was  a  savings 
account  paying  5  per  cent."  Mr.  Woods  said  there  was,  "but  those 
accounts  were  issued  in  certificate  form,  the  an>punt  so  deposited  you 
would  be  given  a  certificate  for,  but  those  deposits  could  not  be  pay- 
able until  after  one  year  on  60  days'  notice,  with  5  per  cent,  from  the 
date  of  deposit  to  the  date  of  whhdrawal." 

Upon  this  occasion,  Mr.  Woods  handed  the  plaintiff  a  book  issued 
by  the  defendant,  saying  that  the  book  would  explain  the  certificates. 
The  book  was  handed  to  him,  opened  ,at  the  pages  relating  to  income 
certificates.    The  following  appears  in  the  said  book : 

"These  certificates  particularly  appeal  to  those  who  wish  to  Inyest  at  the 
best  rate  obtainable,  Involvliig  no  speculation  or  risk.  These  certificates  are 
cashed  by  the  company  whenever  desired  by  the  holder  after  one  year  on  60 
days'  notice,  with  full  dividends  to  date." 

The  plaintiff  read  the  book.  On  the  last  page,  under  the  heading 
"Savings  Sermons,''  are  a  number  of  trite  statements  depicting  the 
virtues  of  a  savings  account,  and  presumably  intended  to  inculcate  in 
the  minds  of  the  readers  the  desirability  of  saving. 

In  July  or  August,  1911,  the  plaintiff  deposited  $1,000  and  received 
a  certificate,  which  he  subsequently,  and  at  a  date  not  disclosed,  cashed 
in,  without  any  objection  being  made  by  the  defendant  and  without 
any  delay,  so  far  as  appears  by  the  evidence. 

The  foregoing  is  a  brief  summary  of  plaintiff's  relations  with  the 
defendant  down  to  February,  1914.  In  February,  1914,  the  plaintiff 
called  at  defendant's  office,  saw  Mr.  Woods,  and  told  him  that  he 
Jesired  "to  deposit  $1,000  for  another  certificate."  Mr.  Woods  intro- 
duced the  plaintiff  to  a  Mr.  Smith  in  the  defendant's  office,  and  told 
the  latter  to  take  care  of  the  plaintiff,  Plaintiff  then  testifies  as  fol- 
lows: 

•*I  told  Mr.  Smith  I  wanted  to  d^^pofelt  $1,000,  the  same  as  I  hftd  previously 
done  there,  in  the  certificate  of  the  same  kind.  Mn  Smith  received  the  $1,000, 
made  out  the  certificate,  and  handed  it  to  me,  and  while  reading  I  see  'shares' 
on  it.  I  says,  *^is  calls  fdr  shares;  you  krM>w,  this  Is  only  a  deposit  that 
will  remain  in  the  bank  f6r  about  a  year,  and  I  -desire  to  get  it  in  about  a 
year.'  He  said,  'You  needn't  worry.'  He  said,  *That  has  got  no  bearing  on 
the  case;  yoy  can  have  your  money  after  one  year  by  giving  the  bank  60 
days'  notice,  with  interest  from  the  date  of  deposit  to  the  date  6t  withdrawal.' " 

At  this  time,  plaintiff,  of  dourse,  koew  that  he  hadrteceived  his 

money  back,  with-  interest,  on  the  first  certificate.  The  certificate  he 
received  in  February,  1914,  was  similar  to  the  one  he  had  received  in 
1911  and  subsequently  cashed  in  without  any  d^lay  or  objectioa 
Plaintiff  iurther  states  that  he  never  read  the  articles  of  association 
of  defendant,  and  that  they  were  never  explained  to  him  prior  to 
1917,  although  he  knew  that  in  191 S  the  defendant  was  not  then  paying 
out  any  money. 
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The  previo.ns  experience  of  the  plaintiff  m  his  dealings  witH  the 
defendant  justified  him  in  believing  that  the  so-called  S  per  cent.,  sav- 
.  ings  account  which  he  proposed  to  open  would,  in  no  respect,  differ 
from  the  ordinary  account  of  a/depositor  in  a  real  bank,  except  that 
It  was  of  a  higher  rate  of  interest,  and  that  it  was  only  withdrawable 
at  the  expiration  of  one  ytzr  on  60  days'  notice. 

[1]  Even  without  the  occurrence  in  1911,  the  transactions  between 
the  parties  in  1914  lead  to  the  same  result  As  a  conversation  took 
place  with  regard  to  the  issuance  of  a  prior  certificate,  the  book  there- 
tofore distributed  pursuant  to  the  authority  of  the  defendant  was 
dearly  admissible  in  evidence..  ^The  statements  therein  contained,  par- 
ticularly under  the  heading;  of  ''Income  Certificates,'*  relate  to  the 
character  and  nature  of  one  portion  of  the  business  conducted  by  the 
defendant.  They  convey  by  apt  language  the  impression  that  the 
accounts  represented  by  these  income  certificates  are  essentially  sitnilar 
to  ordinary  accounts  opened  with  real  banks  except  as  above  stated,  ex* 
cept  with  reference  to  interest  rate*  and  the  time  of  withdrawal,  and  the 
impression  s,o  created  must  be  presumed  to  have  been  intended.  There 
is  no  evidence  that  these  booklets  had  been  withdrawn  from  publica- 
tion, nor  is  there  any  evidence  of  i*etractiori  of  the  information  so  coft* 
veyed,  nor  any  attempt  to  w?im  the  public  of  any  inaccurate  or  mis- 
leading statements  therein  contained.  The  tew  does  not  glosfe  over 
fraud  because  the  injurious  results  thereof  are  not  suffered  within  fixed 
periods  of  time. 

[2]  Fraud  can  bi  predicated,  solely  up^n  the  transaction  of  1914, 
without  recourse  to  any  |>rior  business  experience  of  the  plaintiff  with 
the  defendant.  After  plaintiff  called  in  February,  1914,  and  had  his 
conversation  with  Mr.  Woods  and  Mr.  Smith,  the  certificate  involved 
in. this  action  was  issued  to  him.  Printed  on  the  face  of  the  certifi- 
cate, in  heavy- faced  type,  are  the  words,  "Withdrawable  after  one 
year  on  sixty  days'  notice.  These  words  are  so  printed,  beyond  doubit, 
pursuant  to  the  provisions  contained  in  Liws  of  1910,  c.  126,  §  215, 
subd.  (d).  This  subdivision  contains,  first,  a  permissive  provision  to 
the  effect  that — 

"The  by-laws  may  provide  that  sncti  shares  shall  not  be  withdrawn  until 
the  expiration  of  fixed  periods,  not  exceeding  ten  y^rs." 

This  i^  followed  by  the  express  legislative  command  that — 
"Whenever  income,  shares  are  Isso^d  which  are  not  withdrawable  until  the 
expiration  ot  a  fixed  periods  thestaten^ent  that  they  are  not  withdrawable 
until  the  expiration  of  such  fixed  period  shall  be  printed  upon  the  face  of  the 
certificate  of  shares  in  type  at  least  twice  the  size  of  type  used  in  the  body 
of  the  certificate." 

While  the  language  just  quoted  from  the  statute  seems  to  require  a 
.statement  negative  in  form,  still  the  affirmative-  form  of  statement 
"Withdrawable  after  one  year  on  sixty  days'  notice,"  is  the  legal  equiv- 
alent of  the  negative  statement, /'Not  withdrawable  until  after  the 
expiration  of  one  year  on  sixty  days'  notice/' 

This  provision,  it  seems  to  me,  is  a  limitation  not  merely  upon  the 
certificate  hplder's  right  to  viithdr^w,  but^lso  upon  the  association's 
power  to  prevent  withdrawal  after  tne  expiration  of  the  period  stated 
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i;pon  die  face  of  the  certificate.  This  provision  necessarily,  by  force 
of  its  manifest  import,  excludes  from  consideration  all  inconsistent 
provisions  contained  in  the  articles  or  by-laws.  It  is  a  mandatory  leg- 
islative injunction  that  the  statement  so  required  to  be  printed  shall 
correctly  and  truthfully  summarize  the  corporate  action  with  respect 
to  the  time  of  withdrawal  of  income  certificates.  That  such  was  the 
legislative  intent  seems  to  conclusively  appear  upon  the  face  of  the 
statute.  The  mandatory  provision  follows  the  permissive  provision. 
The  association  may  provide  that  these  income  shares  shall  not  be 
withdrawn  until  the  expiration  of  fixed  periods;  if  the  association 
doe$  so  provide,  then  follows  the  mandatory  injunction  requiring  a 
summary  of  the  corporate  action  in  this  respect  to  be  printed  upon 
the  face  of  the  certificate  in  the  manner  prescribed.  Were  it  neces- 
sary to  search  for  a  reason  for  a  legislative  intent  so  plainly  disclosed, 
that  reason  might  be  found  in  the  difficulty  encountered  by  prospective 
investors,  especially  if  of  limited  business  experience,  in  comprehend- 
ing the  intricate  provisions  of  the  articles  of  association  and  the  by- 
laws of  such  companies  and  of  forming  a  legally  accurate  conclusion 
as  to  the  effect  of  corporate  action  wiui  respect  to  withdrawals.  To 
prevent  confusion  and  misund^standing  in  this  respect  is  the  purpose 
of  the  statute. 

[3,4]  That  it  was  the  intent  that  such  statement  upon  the  face  of 
bf  the  certificate  should  be  relied  upon  is  an  inference  surely  deducible 
from  the  legislative  command  that  it  be  printed,  and  that  the  statement 
must  truthfully  sununarize  corporate  action  is  an  inference  necessarily 
springing  from  the  legislative  intent  that  it  should  be  relied  upon.  If 
this  view  be  correct,  the  contention  that  the  truth  or  falsity  of  the 
statement  must  be  determined  by  an  investor  at  his  peril,  after  an 
examination  of  the  articles  of  association,  is  untenable.  Were  such 
contention  correct,  then  the  direct  result  of  the  statutory  provision 
would  be  to  create  and  not  obviate  misunderstanding,  to  permit  and 
not  prevent  fraud.    Mead  v.  Bunn,  32  N.  Y.  275. 

By  contending  that  the  shares  involved  herein  are  not  withdraw- 
able in  accordance  with  the  statement  printed  on  the  face  of  the  certifi- 
cate, the  defendant  convicts  itself  of  fra^d.  It  thereby  admits  the 
falsity  of  the  statement.  That  the  representation  was  relied  upon 
sufficiently  appears ;  that  it  was  a  material  representation  is  established 
by  the  fact  tiiat  the  words  in  question  were  printed  pursuant  to  a 
command  of  the  Legislature;  and  the  injury  to  plaintiff  lies  in  his 
deprivation  of  the  use  of  his  money.  Here  are  present  all  the  elements 
of  actionable  fraud. 

I  see  nothing  in  the  contention  that  the  representation  is  promissory 
in  character.  True,  the  word  "withdrawable"  imports  future  action; 
but  this  is  beside  the  question.  The  falsity  of  tfie  representation  lies 
in  the  impression  thereby  created  that  these  shares  are  withdrawable 
at  the  expiration  of  a  definite  period  capable  of  exact  ascertainment, 
and  that  a  contract  to  that  effect  was  then,  when  the  representation 
was  made,  within  the  powers  of  the  association  and  not  inconsistent 
with  its  articles.  The  representation  relates  to  a  power  then  existing 
in  the  association,  as  the  result  of  corporate  action,  to  then  contract 
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for  the  withdrawal  of  these  shares  in  accordance  with  the  printed 
notice  on  the  face  thctt«Qf;'  •       • 

The  situation  is  not  saved  to  defendant  by  the  clause  on  the  face  of 
the  certificate  to  the  effect  that  it  is  issued  by  authority  of  and  sub- 
ject to  the  provisipfis  ol  tJbte  arti<J^  of  associatioo.  If  thfis^  shares  be 
in  fact  withdrawaMe  after  the  expiration  of  one  year  upon  60  days' 
notice,  then  the  statement  on  the  faee  of  the  certificate  to  that  effect 
cannot  conflict  with  the  articles  and  the  shares  may  truly  be  said  to 
have  been  issued  by  authority  of  the  articles.  If  they'  be  not  so  with- 
.drawable,  then  the  representation  is:  false. 

The  plaintiff  is  entitled  to  recover.  The  evidence  does  not. disclose 
that  he  has  Heoeived  anything  from  the  defendant.  He  war  therefore 
under  ho  obligation  to  make  a  tender  before  bringing  the  action. 

On  the  first  trial  of  this  action,  Mr.  Justice  Benedict  was  of  the 
opinion  that  the  facts  established  fraud.  I  see  nothing,  inconsistent 
with  this  conclusion  in  Wallis  v.  Eagle  Sav.  &  Loan  Co.,  180  App. 
Div.  719,  168  N.  Y.  Supp.  513,  and  I  think  there  is  much  to  support 
the  conclttsioii  in  Warefaam  v.  Eagle  Sar.  &  Loan  Co.,  185  App.  Div. 
25,  171  N.  Y.  Supp.  800. 

[5]  As  to  remedy,  I  do  not  think  defendant  is  right  in  his  con- 
tent;ipn  that  plaintiff's  remedy  is  at  law,  aad  not  in  equity.  This  is 
not  a  case  involving  merely  the  purchase  and  sale  of  corporate  securi- 
ties, as  was  Dennim  v.  Powers,  96  Misc.  Rep.  252,  160  N*  Y.  Supp. 
636 ;  nor  is  it  d  case  i^ere  a  completed  agreement  or  transaction,  like 
a  contract,  is  sought  to  be  canceled  as  was  East  River  Bank  v.  Trust 
Co.,  171  N.  Y.  Supp.  384.  In  the  instant  case,  the  plaintiff,  as  the 
result  of  defendant's  fraud,  has  become  the  owner  of  10  shares  of 
the  capital  stock  of  the  defendant.  It  is  so  recited  on  the  face  Qf  the 
certificate,  and  this  ownership  is  presumably  otherwise  indicated  in 
the  books  and  records  of  the  association.  By  section  214  of  the  stat- 
ute (Laws  of  1910,  c.  126),  the  plaintiff,  upon  the  acquisition  of  these 
shares,  became  a  member  of  the  defendant  association,  and  subject 
to  the  duties  and  liabilities,  if  any,  attaching  to  such  membership. 
Membership  is  a  continuing  status  or  condition ;  and  the  plamtiff  can- 
not be  compelled  against  nis  will  to  maintain  a  status  of  this  char- 
acter, not  voluntarify  assumed,  but  forced  upon  him  by  the  fraud  of 
the  defendant. 

Besides,  although  plaintiff  may  not  be  personally  liable  for  the  de- 
fendant's debts,  still  he  may,  under  section  226  of  the  statute  and  in 
the  contingency  therein  specified,  be  hereafter  subjected  to  possible 
assessments,  if  he  be  compelled  to  remain  clothed  in  the  membership 
garb.  For  these  reasons,  it  seem§.  to  me  that  plaintiff  is  entitled  to  a 
rescission  of  his  agreement  and  a  cancellation  of  the  certificate  and  of 
any  records  or  evidence  of  his  apparent  membership  in  the  defendant 
association.  Bosley  v.  National  Mach.  Co.,  123  N.  Y.  550,  25  N.  E.  ' 
990;  Cook,  Corp.  §  155.  In  the  section  cited,  the  author  says  that  a 
bill  in  equity  is  "the  fairest,  safest,  and  most  complete  remedy  that 
the  subscriber  has." 

Judgment  for  plaintiff,  as  prayed  for  in  the  complaint,  with  costs.. 
■    Judgment  accordingly. 
176N.Y.S.— 54 
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MILLER  et  aL  r.  UNGERER  &  CO.,  Ine.  (Appeal  No.  1) 

(Supreme  Ckiurt,  Appellate  Division,  Second  Department    June  18,  1919.) 

1.  SAUffl  ^»58(1) — Pabties  to  Oonihact— Principal  ob  AGEirr— Qxnwnoii 

FOE  JUBT. 

Id  an  action  for  the  purcbaee  price  of  benzyl  chloride,  a  contract  where- 
by defendants  guaranteed  to  pay  for  the  chloride  a  certain  sum  per  pound 
f.  o.  b.  New  York,  to  be  shipped  to  N.  &  Co.,  Geneva,  Switzerland,  as  per 
Instructions,  on  presentation  of  bill  of  lading  or  dock  receipt,  was  in- 
sufficient to  show,  as  a  matter  of  law,  that  defendants  acted  as  agoit^ 
only,  and  not  as  principal. 

2.  8AXX8  i&3B»218V^ — Action  tob  Pubohask  Pbios-^-Bubdeh  oe  Pboov. 

In  an  action  for  the  purchase  price  of  goods  sold,  the  burjden  was  upon 
plaintiffs  to  establish  that  the  contract  wa,s  performed  by  them  in  such 
a  manner  as  to  pass  title  to  the  merchandise  to  defendant,  in  view  of 
Personal  Property  Law,  §  144,  subd.  1 ;  the  evidence  not  being  such  as  to 
permit  recovery  when  title  remained  in  vendor  as  proTlded  in  subdi- 
visions 2  and  3. 

3.  Sales  ^s»1S2 — Time  vob  Dblitxet^-Defavlc — Tbkdbb  or  Patmbnt* 

The  seller  of  merchandise  could  not  be  put  in  default,  so  as  to  defeat  an 
action  for  the  purchase  price,  by  defendanrs  tendering  a  certified  check 
for  the  purchase  price  and  demanding  Immediate  delivery,  for  the  seller 
had  a  reasonable  time  within  which  to  comply  with  his  contract,  and  de- 
mand without  notice  was  Ineffective. 

4.  Sales  ^=9162 — Deli  vert— Waseroi78e  Receipt. 

Where  benzyl  chloride,  was  sold,  delivery  to  be  made  by  warehouse  re- 
ceipt, the  teujder  of  a  nonnegotiable  warehouse  receipt  was  sufficient 

5.  Sales  «=»176(3) — Objections  to  DEtivEBY — Waiver. 

Where  a  purchaser  refused  to  accept  the  goods  on  the  ground  that  they 
were  already  its  property,  he  waived  all  other  objections  which  could  have 
been  obviated  at  the  time  of  tender  of.  the  warehouse  receipt  for  the  goods. 

6.  Property  ^=»9— Title — ^Evidence  of  Ownership— Presumptions. 

In  an  action  for  the  purchase  price  of  goods  sold,  where  defendant 
claims  already  to  have  title  thereto,  that  plaintiff  had  possession  thereof 
is  presumptive  evidence  of  ownership,  although  such  presumption  may  be 
rebutted. 

7.  Property  C=>9 — Titlb — Eviobnge  op  Ownership — ^Presumptions. 

In  an  action  for  the  purchase  price  of  goods  sold,  to  which  defendant 
claimed  to  have  title  prior  to  sale,  the  presumption  of  ownership  arising 
from  plaintiff's  possession  of  the  goods  is  rebutted,  where  it  appears  that 
plaintiff  recovered  such  possession  from  defendant  by  proceedings  in 
replevin. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Theodore  Miller  and  another  against  Ungerer  &  Co.,  In- 
corporated. From  a  judgment  for  plaintiffs,  and  an  order  denying  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial;  defendant  appeals. 
Reversed,  and  new  trial  granted. 

See,  also, App.  Div. ,  176  N.  Y.  Supp.  911. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  KELLY,  JJ. 

Henry  L.  Sherman,  of  New  York  City,  for  appellant. 
Meier  Steinbrink,  of  Brooklyn,  for  respondents. 

. _ r     ir 
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BLACKMAR;  J.  The  complaint  staled  a  catise  df  icttonfrt-  the 
purchase  price  of  4,700  pounds  of  benzyl  diloride,  sold  and. delivered 
b^r  idaicftifi3  to  defendant^  and  a  cause  of  action  if  Or  the*  cost  of  44 
carboys  or  containers  pinxhascd  by  plaintiff  a  at  the  request  of  and 
far  the  benefit  of  the  defendant.  The  defense,  when  properly  :analyz- 
ed,  is  a  general  denial.  In  Ttew  of  thfe  disposition  ^hich  I  propose' 
for  the  appeal,  the  second  cause  of  action  need  not  be.  considered. 

[1]  The  claim  of  the  defendant  ithat  it  acted  only  ais.  agent  of  a 
disclosed  principal,  M.  Naef  &  Cou^  of  Switzerland,  is  not  sustained 
by^  the  evidence.  The  oral  contract  testified  to  by  the.  plaintiffs  was 
confirmed  by  a  note  written  by  the  defendant,  which  read: 

"We  hereby  "guarantee  to  pay  for  2  tons  benzyl  chloride  9t%  at  $1.75  per 
pound,  t  o.  b.  New  York,  to  be  shipped  to  Messrs.  M:  Naef  &  Co.,  Geneva 
Swif;sepland,  as  per  instnietloos,!  upon  preseatation  of  blU  of  lading  or  dodc 
receipt." 

The  'substance  of  this  agreement  is  tfie  undertaking  of  defenda^at 
to  pay  upon  presentation  of  docoments.  I  attadh  no  particular  sig*- 
nificance  to  the  use  of  the  word  '^guarantee,''  which  does. not  neces- 
sarily import  a  secondary  obligation.  Thdre  is  :nothing  on  the  face 
of  tne  contract,  other  than  an  inference  that  might  be  drawn  from 
the  use  of  that  word,  to  indicate  that  the  defendant  was  acting  as 
agent  for  the  Swiss  house.  It  takes  more  than  that  to  require  the  de- 
termination, as  matter  of  law,  that  plaintiffs,  in  the  troubled  times  of 
war  and  the  uncertainty  of  ocean  transportation,  were  entering  into 
a  contract  with  a  foreign  house.  At  the  most  it  was  a  question  of  fact, 
and  upon  this  point  .we  should  not  disturb  the  verdict  of  the  jury.  We 
find  no  indication  In  the  record  that  up  to  the  time  X)f  defendant's 
answer  in  the  case  it  ever  claimed  to  be' an  agent  only,  and  not  a  prin- 
cipal in  the  transaction. 

[2]  It  was  Incumbent  upon  plaintiffs  to  establish  that  the  contract 
was  performed  by  them  in  such  a  manner  as  to  pass 'the  title  of  the 
merchandise  to  the  defendant.  Section  144,  subd.  1,  Personal  Property 
Law  (Consol.  Laws,  c.  41),  The  evidence  was  not  such  as  to  permit 
a  recovery  for  the  purchase  .price  when  the  title  remains  in  the  seUer 
as  provided  for  in  subdivisions  2  and  3  of  said  section. 

The  contract  provided  that  the  price  was  to  be  paid  upon  presen- 
tation of  a  bill  of  lading  or  dock  receipt;  but  there  was  evidence  that 
the  defendant,  not  havijig  received  shipping  instrtictioris^  directed  the 
plaintiffs  to  place  the  goods  in  a  public  warehouse  for  it  and  to  ''bring 
up  the  documents.**  The  Word  "documents,"  as  used  by  defendant, 
meant  a  warehouse  receipt,  and  it  is  upon  an  alleged  compliance  with 
this  direction  that  the  plaintiffs  have  recovered  a  judgment  for  the 
price.  On  August  30,' 1915,  the  merchandise  was  on  storage  whh 
the  Knickerbocker  Storage  Warehouse  Company  under  a  nonnegotia* 
ble  warehouse  receipt  issued  to  plaintiffs.  The  plaintiffs  tendered  this 
receipt  to  defendant  and  demanded  a  fulfillment  of  the  <iontract.  The 
defendant  refused  to  accept  the  receipt,  claiming  that  the  goods  wer<j 
already  its  own  pr6pierty.  The  defendant  now  makes  the  additional 
claim  that  such -refusal  was  justified  (a)  because  the  plaintiffs  had 
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already  defauked  and  the  defendant  had  rescinded^  and  (b)  because 
the  receipt  was  nonnegotiable. 

[3]  (a)  It  is  obvious  that  there  had  been  no  default  on  plaintiffs' 
part.  On  August  13th,  the  defendant  required  a  sample  of  the  goods 
to  be  submitted  to  a  chemical  test,  and  told  the  pkdntiffs  in  substance 
that  the  test  would  take  a  week  or  10  days.  Thereafter,  on  the  16th, 
the  defendant  sippeared  with  a  certified  check  for  the  purchase  price, 
which  he  tendered  to  plaintiffs  and  demanded  immediate  performance. 
The  inference  is  reascMiable  that  the  defendant,  having  learned  that 
plaintiffs  then  had  not  the  ^oods,  made  the  tender  for  the  purpose  of 
putting  plaintiffs  in  default  The  purpose  was  not  achieved,  for  the 
plaintiffs,  in  the  circumstances,  had  a  reasonable  time  for  compliance, 
and  the  demand  without  notice  was  ineffective.  Myers  v.  De  Mier,  52 
N.  Y.  647;  Taytor  v.  Goelet,  208  N.  Y.  253,  101  N.  E.  867,  Ann. 
Cas.  1914D,  284. 

[4,  6]  (b)  As  it  was  agreed  that  the  delivery  should  be  made  by 
warehouse  receipt,  it  could  be  made  as  well  by  a  nonnegotiable  as  a 
negotiable  receipt.  To  place  defendant  in  possession  of  the  goods,  a 
written  order  by  plaintiffs,  as  well  as  the  nonnegotiable  receipt,  was 
necessary.  But  the  refusal  to  accept,  on  the  ground  that  the  goods 
were  the  property  of  the  defendant,  waived  all  other  objections  which 
could  have  been  obviated  at  the  time.  Higgins  v.  Eagleton,  155  N. 
Y.  466,  50  N.  £.  287.  If  the  refusal  had  been  on  the  grpund  of  a 
want  of  plaintiffs'  delivery  order,  that  could  'have  been  r^nedied  at 
once  and  on  the  spot.  As  the  objection  that  plaintiffs  had  defaulted 
rested  on  an  unreasonable  tender  and  demand  by  defendant,  not  made 
in  good  faith  for  the  purpose  of  carrying  out  the  contract,  but  in  an 
artificial  attempt  to  put  plaintiffs  in  aefault,  so  the  objection  that  a 
nonnegotiable  receipt  would  not  give  defendant  possession  without  a 
written  order  is  an  afterthought  without  substance. 

[t]  It  seems  plain  to  me  that  the  case  turns  on  the  question  of  title 
to  the  goods.  If  the  plaintiffs  offered  a  warehouse  receipt  that  cov- 
ered their  own  goods,  the  tender  was  sufficient  to  pass  title.  If  the 
goods  were  already  the  property  of  defendant,  or  if  the  plaintiffs  did 
not  own  them,  the  tender  obviously  was  ineffective.  The  fact  that 
the  plaintiffs  had  possession  is  presumptive  evidence  of  ownership; 
but  the  presumption  may  be  rebutted.  On  the  16th  of  August  these 
goods  were  on  storage  with  the  Continental  Warehouse  Company  un- 
der a  negotiable  receipt  issued  to  the  Behre  Chemical  Works,  which 
manufactured  the  goods.  On  the  same  day  that  receipt  was  voided, 
and  another  issued  to  the  Franco- American  Chemical  Company.  The 
defendant  offered  evidence  that  it  had  purchased  the  goods  from 
the  Franco-American  Company  and  paid  for  them.  The  solution  of 
the  interesting  question  whether  the  goods  were  purchased  on  the 
16th  or  the  19th  is  unnecessary  to  this  determination.  The  plaintiffs, 
under  a  writ  of  replevin,  seized  the  goods,  took  them  from  the  cus- 
tody of  the  Continental  Warehouse  Company,  stored  them  in  the 
Knickerbocker  Warehouse,  obtained  a  warehouse  receipt  for  them, 
and  tendered  it  to  defendant  in  fulfillment  of  the  contract  of  sale. 

[7]  The  presumption  of  ownership  flowing  from  plaintiffs'  pos- 
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session  is  destroyed  by  the  fact  that  plaintiffs  took  the  goods  from  the 
possession  of  defendant' by  a  process  that  is  provisional  only,  and 
determines  nothing  as  to  ownership.  We  learn  from  th^  record  that 
the  goods  were  manufactured  by  the  Behre  Chemical  Works;  but 
there  is  no  evidence  that  the  title  passed  from  that  company  to  plain- 
tiff. Upon  this,  Ae  very  heart  of  the  cas<;  the  record  is  strangely 
silent.  The  plaintiffs  claim  that  they  bought  the  ?oods  from  the 
Behre  Chemical  Works ;  that  the  defendant  secretly  diverted  them  to 
itself  by  connivance  with  the  chemist  of  the  Behre  Works;  that  by 
several  pretended  sales,  one  by  the  Behre  Works  to  a  man  named 
Brett,  §inother  by  Brett  to  the  Franco-American  Company,  another 
by  the  Franco-American  Company  to  defendant,  the  appearance  was 
created  that  defendant  owned  the  goods,  having  acquired  title  from 
the  Behre  Chemical  Works;  but  that  as  matter  of  fact  the  plaintiffs 
had  secured  title  to  the  goods  from  the  maker,  and  none  of  these 
acts  and  sales  could  divest  their  title ;  but  they  offer  no  evidence  suf- 
ficient to  establish  the  crucial  fact — ^i.  e.,  that  they  obtained  title  from 
the  Behre  Chemical  Company. 

Now  the  evidence  might  be  sufficient  to  sustain  an  action  for  breach 
of  contract  on  the  ground  that  defendant  had  gone  behind  plaintiffs' 
back  and  purposely  prevented  plaintiffs'  performance,  with  the  intent 
of  cutting  out  plaintiffs'  profit.  Upon  this  point  I  express  no  opinion. 
But,  although  the  learned  justice  spoke  of  defendant  defeating  plain- 
tiffs' perfprmance,  that  is  not  an  issue  in  the  case.  This  is  an  action 
for  the  price  of  goods  sold.  The  plaintiffs  must  show  that  the  sale 
passed  the  title  from  them  to  the  defendant;  and  I  think  they  fail 
in  proving  that  they  had  any  title  to  pass.  The  plaintiffs  do  not  dis- 
close the  terms  of  their  contract  with  the  Behre  Chemical  Works, 
assuming  that  they  had  one.  No  witness  is  called  from  that  company. 
The  conversation  of  plaintiffs  with  defendant  over  the  telephone,  de- 
tailing to  defendant  facts  which  they  learned  from  others,  is  not  evi- 
dence of  the  existence  of  those  facts.  I  think  we  must  decide  that 
plaintiffs  have  failed  to  establish  that  the  title  passed  by  ihe  sale  from 
plaintiffs  to  defendant,  and  that  there  must  be  a  new  trial. 

I  recommend  that  the  finding  implied  in  the  verdict  of  the  jury,  that 
the  title  to  the  goods  passed  from  the  plaintiffs  to  the  defendant  by 
the  sale,  be  reversed  as  not  founded  on  sufficient  evidence,  and  that 
the  judgment  and  order  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur,  except  JENKS,  P.  J.,  not  voting. 
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BER6BB  y.  HOBSFI£U>  et  aL 

(Supreme  Court,  Appelate  JDivisioDt  Second  Department.    June  18,  1919.) 

1.  Tenancy  in  Common  «=»S— Oreation. 

Where  plalntUTs  predecessor  received  a  comreyaBoe  of  a  tbree-fonrtbs 
Interest  In  land,  title  to  one-quarter  of  wbleb  was.  outstanding  In  another, 
and  entered  Into  possession,  be  became  a  tenant  in  common  with  the 
owner  of  the  outstanding  title. 

2.  Tenanot  in  Common  ^=s>X4 — ^Possession  bt  One  Tenant — Ouster. 

W^ile  one  tenant  la  common  may  disseise  another,  mere  possession  by 
one  of  the  tenants  In  common  alone  is  not  such  an  ouster,  for  any  one  of 
the  tenants  Is  entitled  to  possession  by  vlitne  of  his  own  title. 

a.  Tenancy  in  Common  «=9l5(7, 8)^— Ouster— Aoverms  Possesston. 

A  tenant  In  common  may  disseise  his  cotenaiit  and  acquire  title  by  ad- 
.    verse  possession ;  but  this  may  be  done  only  by  notice  to  the  eotenant  that 
he  claims  possession  adversely,  by  refusal  to  acoount  for  rents  and  profits, 
or  by  unequivocal  acts  making  the  possession  so  vjaibte,  hostile,  and  no- 
torious that  notice  may  be  presumed. 

4.  Tenancy  in  Common  0s»16(ll>*-AcTi)(mB— £tjdbn(». 

Where  plaintiff  claimed'  thfit  his'  predecessors^  who  were  owners  of  an 
undivided  three-fourths  of  land  and  had. been  in  possession  for  many  years 
by  adverse  possession,  acquired  title  to  the  other  one-quarter,  Jield,  that 
the  question  was,  under  the  evidence,  for  the  jury. 

5.  Judgment  €=»126(1) — Default — Effect — Admissions — Necessity  of  Proof. 

A  failure  to  answer  in  an  equity  case  admits  the  allegations  of  the  com- 
plaint as  much  as  in  an  action  at  law,  and  In  such  case'  judgment  may 
be  entered  directly  upon  the  complaint,  under  Code  Civ.  Proc..  {  1215, 
without  proof  of  the  averments  thereof. 

6.  Judgment  esa»126(l) — Default — ^Efteo^— Paoer. 

Where  defendants  served  by  pubiloation,  defaulted,  held  that,  under 
Code  Civ.  Proc.  |  1216,  the  cause  of  action  must  be  proved  before  plain- 
tiff is  entitled  to  judgment,  and  in  event  of  failure  the  only  Judgment  that 
can  be  rendered  is  one  dismissing  the  complaint  as  to  such  defendants. 

7.  InfaiIts  «s»108 — AoTioN— AnsWsEr— SxnJMiTTiNO  Bights   to  Court—Ef- 

fect. 

In  a  suit  to  quiet  title,  where  the  answer  of  tile  Infant  defendant  sim- 
ply submitted  her  rights  to  the  court,  such  answer  raised  no  Issue  on  the 
allegations  of  the  complaint,  under  Code  Civ.  Proc.  §  1641,  and  tendered 
no  issue  as  to  the  infant's  interest  in  the  property,  though  the  effect,  un- 
der the  old  diancery  practice,  of  such  answer,  was  to  require  plaintiff  to 
prove  the  allegations  of  the  complaint. 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  Peter  Berger  against  Frederick  T.  Horsfield,  Eleanor  D. 
Wig:gins,  and  others.  From  the  judgment,  which  adjudged  that  plain- 
tiff is  seised  in  fee  simple  absolute  of  an  undivided  three-quarters  of 
the  premises  described  in  the  complaint,  and  that  the  defendants  are 
seised  and  possessed  in  fee  simple  absolute  of  undivided  interests  in 
the  premises  aggregating  the  remaining  one-quarter,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  RICH,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ. 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  Id  all  Key-Numbered  Digests  A  Index ts 
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Clinton  M.  ihint,  ttf  Ft ecpott,  for  appettant 

Sidney  H.  Swe«ey,  of  Freeport,  guardian  ad  litem,  for  infant  re- 
spondent Wiggins. 

Bruce  R.  Duncan,  of  Brooklyn,  for  defendants  Horsfield  and  Hey- 
ser.  • 

BLACKMAR,  J.  The  action  t^s  brought  tp  quiet  the  title  to  real 
property.  The  issue  litigated  was  whether  plaintiff  had  title  as  against 
the  defendants  to  an  undivided  quarter  interest  in  the  property'  by  ad- 
. verse  possession.  The  plaintiff  and  his  predecessors  in  title  have  been 
in  actual  possession  of  the  premises  since  the  30th  day  of  April,  1834. 
Before  that  time  the  premises  were  owned  as  tenants  iA  common  by 
Thomas,  Rithard,  George,  and  Freclove  Horsfield.  They  were  all 
of  full  age  except  Freelove,  who.  was  an  infant.  On  the  date  above 
mentioned,  Thomas,  Richard,  and  C^org^  conveyed  a  three-quarter 
interest  in  the  premises  to  Isaac  Mott.  The  deed  recited  that  the  re- 
maining one-quarter  was  owned  by  Freelove.  The  plaintiff  takes  title 
through  Isaac  Mott,  and  the  defendants  have  been  awarded  by  ihe 
judgment  the  one-quarter  interest. of  Freelove  as  her  heirs,  being  the 
descendants,  of  her  three  brothers. 

Isaac  Mott  gave  four  mortgages  upon  the  property,  three  of  them  to 
James  LfUvster.  Only  one  of  tnem  has  any  bearing  on  the  issue  in- 
volved. That  one  was  given  to  James  Luyster  on  the  10th  of  Septem- 
ber, 1886,  to  secure  the  payment,  of  the  sum  of  $783.10.  The  mortgage 
contained  a  recital  that  the  mortgaged  premises  were  the  same  as  those 
conveyed  to  the  same  mortgagor  by  the  said  deed  of  April  30,'  1834. 
Isaac  Mott  continued  in  exclusive  possession  of  the  premises  and  cul- 
tivated the  same  until  the  year  1878,  when  the  mortgage  was  foreclos- 
ed. Freelove,  in  whom  the  outstanding  one-quarter  interest  was  vested, 
was  not  made  a  party.  The  foreclosure  action  progressed  to  judgment 
and  sale,  and  the  premises  were  purchased  at  the  sale  by  Elbert  T. 
Bailey;  but  Bailey  rejected  title  because  6f  the  outstanding  interest 
of  Freelove.  The  purchaser  was  relieved  of  his  purchase  by  the  court, 
the  property  put  up  for  s^ale  again,  and  purchased  by  the  mortgagee, 
James  Luyster,  to  whom  was  given  a  referee's  deed,  Which  in  terms 
conveyed  idl  the  right,  title,  and  interest  of  Isaac  Mott  and  Diana, 
his  wife.  .  Luyster  entered  into  possession  and  remained  there  until 
his  death ;  and  subsequently  thereto,  on  October  2,  1899,  his  executors, 
acting  under  a  power,  conveyed  the  premises  to  Elizabeth  Berger,  the 
wife  of  the  plaintiff.  The  deed  recited  that  the  premises  were  the 
same  as  those  convej^ed  to  James  Luyster,  deceased,  by  the  referee  on 
the  foreclosure.  Subsequently  Elizabeth  Berger  died,  and  her  husband, 
the  present  plaintiff,  succeeded  to  the  title  as  devisee  under  her  will. 
The  plaintiff  made  a  sale  of  the  property  for  $28,000,  but  his  title  was 
rejected,  and  he  brought  this  action  to  quiet  his  title.  The  court  decid- 
ed against  the  plaintiff  on  the  issue  of  adverse  possession,  and. gave 
judgment  that  the  defendants  were  seised-  in  fee  and  entitled  to  the 
possession  of  undivided  interests  in  the  premises,  which  interests,  taken 
together,  aggregated  one-quarter  thereof.  Prom  this  judgment,  plain- 
tiff appeals. 
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[1-3]  When  Isaac  Mott  received  the  c<mvcyance  of  ther  t^rec-fquar- 
ters  interest*  in  the  property  of  Thomas,  Richard,  and  C^tfe,  he 
thereupon  became  a  tenant  in  common  with  Freelovc  Horsficld.  His 
entry,  into  possession  was  not  adverse  to  th^  ti):le  of  Freelove,  It  is 
the  well-settled  rule  of  this  state  that  one  tenant  in  common  may  dis- 
seise another,  but  that  mere  possession  by  one  of  the  tenants  in  com- 
mon alone  is  not  such  ouster ;  for  any  one  of  the  tenants  in  common  is 
entitled  to  possession  by  virtue  of  his  own  title.  •  He  may  also,  by  dis- 
seising his  cotenant,  acquire  title  by  adverse  possession ;  but  this  may 
only  be  done  by  a  notice  to  the  cotenant  that  he  claims  possession  ad- 
versely to  the  cotenant's  title,  by  refusal  to  account  for  rents  and 
profits,  or  by  unequivocal  acts,  open  and  public,  making  the  possession 
so  visible,  hostile,  exclusive,  and  notorious  that  notice  may  fairly  be 
presumed.  Kathan  v.  Rockwell,  16  Hun,  90 ;  Culver  v.  Rhodes,  87 
N.  Y.  348;  Sweetland  v.  Buell,  164.N.  Y.  541,  58  N.  E.  663,  79  Am.  St. 
Rep.  676;  Jackson  v.  Tibbits,  9  Cow.  241.  The  reason  for  this  rule  is 
founded  on  the  principle  underlying  the  doctrine  of  adverse  possession. 
As  the  title  gained  by  adverse  possession  rests  upon  the  laches  of  the 
real  owner  who  fails  to  assert  his  title  against  the  one  claiming  adverse- 
ly, and  as  a  tenant  in  common  may  be  rightfully  in  possessioA  by  virtue 
of  his  own  title,  the  tenant  in  common  out  of .  possession  ma^  rest  quies- 
cent without  laches  until  charged  with  knowledge  that  his  cotenant's 
possession  is  hostile  to  his  title.  It  was  under  this  doctrine  that  the 
learned  trial  court  held  that  the  facts  in  the  case  did  not  warrant  a  de- 
cision that  the  plaintiff  had  acquired  by  adverse  possession  the  title 
that  originally  vested  in  Freelove. 

[4]  I  think,  in  view  of  the  long  occupancy  of  83  years,  of  the  fact 
that  Freelove  and  her  heirs  had  never  made  any  claim  against  the 
property,  that  the  plaintiff  and  his  predecessors  for  this  length  of  time 
had  collected  all  the  rents  and  profits  without  accounting,  and  that  on 
the  foreclosure  sale  of  the  Luyster  mortgage  it  was  attempted  to  sell 
the  whole  property,  it  is  a  question  of  fact  whether  the  title  had  been 
acquired  by  adverse  possession.  This  question  was  resolved  by  the 
court  in  the  negative ;  and  the  evidence  is  not,  I  think,  of  such  a  char- 
acter as  to  justify  us  in  reversing  such  determination. 

[8]  There  remains,  however,  an  important  question  in  the  case. 
The  defendants  are  about  20  in  number.  They  were  all  personally 
served  with  a  summons  except  2,  and  of  those  served  all  but  3  de- 
faulted in  appearing,  and  all  but  one,  an  infant,  defaulted  in  answering. 
The  failure  to  answer  in  an  equity  case  admits  the  all^ations  of  the 
complaint  as  much  as  in  a  case  at  law.  Judgment  may  be  entered  di- 
rectly upon  the  complaint,  under  section  1215,  Code  of  Civil  Procedure. 
The  only  provision  for  taking  testimony  after  default  of  defendants  in 
answering  in  an  equity  action  is  contained  in  the  following  provision  of 
section  1215: 

''tt,  or  they  [refefringr  to  the  words  'Tbo  court,  or  a  judge  or  Jmtiee  there- 
of*], may,  withoat  a  jury,  or  with  a  jury  if  one  is  plres^t  In  oourt,  make  a 
computation  or  asdelSBnient,  or  take  an  account,  or  proof  of  a  fact,  for  the 
purpose  of  enabling  It,  or  them^  to  reader .  the  judgment,  or  to  carry  it  into 
effect.'* 
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This  does  not  require  proof  of  the  cause  of  action,  but  only  of  any 
incidental  fact  that  may  be  necessary  ih  order  to  enable  the  court  to 
render  judgment  cm  carry  \k  into  effect 

[8]  As  to  the  two  defendants  who  were  served  by  publication,  the 
rule  is  different.  In  such  case  the  cause  of  action  must  be  proved  be- 
fore the  plaintiff  is  entitled  to  judgment  (section  1216,  Code  Civ. 
Proc.) ;  and  i«  the  event  of  his  failure  the  only  judgment  that  can  be 
rendered  is  one  dismissing 'the  complaint  as  to  them.  Nevertheless 
the  trial  court  rendered  judgment  granting  affirmative  relief  to  all  tfiose 
defendants  served  personally,  who  defaulted  in  answering  and  thereby 
admitted  the  allegations  of  the  complaint,  and  to  those  served  by  pub- 
lication who  defaulted  in  answering..    This  cannot  be  sustained. 

[I]  The  answer  of  the  infamt  defendant  sinoply  submitted  her  rights 
to  Hie  court.  It  contained  no  denials,  nor  airv  allegation  of  facts  show- 
ing that  $he  was  entitled  to  an  interest  in  the  property,  and  made  no 
demand  for  affirmative  relief.  Such  an  answer  raises  no  issue  on  the 
allegations  of  the  complaint,  and  tenders  no  issue  as  to  the  infant's 
interest  in  the  property  under  section  1641,  Code  of  Civil  Proaedure. 
Kindgen  v.  Craig,  162  App.  Div.  508,  147  N.  Y.  Supp.  571.  Its  effect 
under  the  old  chancery  practice  was  to  require  the  plaintiff  to  prove  the 
allegations  of  his  complaint  (Mills  v.  Dennis,  3  Johns.  Ch.  367),  and 
such  I  believe  to  be  the  prevailing  course  of  practice  in  this  court,  al- 
though the  rule  laid  down  in  that  case,  that  the  infant  could  have  her 
day  in  court,  to  show  error,  after  comity  of  age,  is  now  obsolete.  If 
the  infant  had  set  up  the  interest  that  she  had  in  the  property,  the  sub- 
sequent proceedings  would  have  been  as  if  the  action  was  tn  ejectment  - 
and  she  was  the  plaintiff.  Section  1641,  Code  Civ.  Proc.  In  such  case 
either  party  would  be  entitled  to  a  jury  trial.  Section  1641,  Code  Civ. 
Proc.  The  infant  claims  that  the  jury  trial  was  waived  because  not 
demanded,  but  no.ooqasipn  aros^  for  demanding  a  jury  trial,  unless 
the  answer  contained  an  affirmaiive  claim  as  permitted  by  section  1641. 
Upon  the  pleadings  and  proceedings  as  they  stood,  the  plaintiff  was 
entitled  to  judgment  against  those,  defendants  who  were  served  per- 
sonally and  did  not  answer,  while  as  to  those  defendants  who  were 
served  by  publication,  and  as  to  the  infant  defendant,  the  most  that  the 
court  could  do  was  to  dismiss  the  complaint,  if  the  plaintiff  failed  in 
proving  his  cause  of  action. 

As  it  may  be  that  the  defendants,  or  some  of  them,  may  apply  to 
open  their  default  and  answer,  and  the  infant  may  desire  to  amend 
ber  answer,  I  recommend  that  the  judgment  be  reversed,  and  a  new 
trial  granted  without  costs  of  the  appeal  to  any  party.     All  ct)ncur. 
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In  re  NUNNS. 
(Supreme  Court,  Appellate  Division,  Second  Department    June  6,  1919.) 

1.  Contempt  «=»eO(2) — Evidbnce — Pbocekdinob  in  Jurt  Rooif. 

Where  a  juror  on  bis  voir  dire  examination  stated  that  be  was  un- 
acquainted with  defendants  or  their  cafd,  wiiidi  the  state  claimed  was  a 
disorderly  resort,  other  members  of  the  jnty  may  testityi  la  a  proceeding 
to  punish  him  for  contempt,  that  daring  the  deliberatlonB  of  the  jury  he 
stated  that  be  was  acquainted  wilb  the  defendants  and  their  place  of 
business,  and  that  it  was  all  right,  for  such  testimony  does  not  violate 
the  rule  that  a  juror  cannot  impeach  his  own  verdict;  there  being  no 
attack  on  the  verdict  Itself. 

2.  Contempt  ^=»67 — Certiokabi — Review. 

As  criminal  contempts  in  a  crlmliial  matter  are  declared  within  the 
purview  of  the  chapter  on  certiorari  by  Code  Civ.  Proc  %  2148,  the  Ap- 
pellate Division,  on  certiorari  to  review  an  order  adjudging  one  In  con- 
tempt, must,  under  section  2140,  consider  whether  there  was  any  com- 
petent proof  of  all  the  facts  necessary  to  be  proved,  in  order  to  authorlae 
the  making  of  the  order,  and,  If  there  was  such  proof,  whether  there  was 
upon  all  the  evidence  such  a  preponderance  of  proof  against  the  existence 
of  any  such  facts  that  the  verdict  of  a  jury  affirming  the  existence  thereof 
would  be  set  aside  as  against  the  weight  of  the  evidence. 

3.  Contempt  «=»60(1) — Criminal  Contempt— Pbesumption  of  Innocence. 

In  a  proceeding  to  punish  for  criminal  contempt,  the  presumption  of 
Innocence,  which  requires  proof  of  guilt  beyond  reasonable  doubt,  exists. 

4.  witnesses  «=»293% — Criminal  Contempt — Compitlsort  Testimony. 

One  charged  with  criminal  contempt  cannot  be  required  to  testify 
against  himself. 

6.  Contempt  ^=>67 — GfeRnoRAtii — ^Khowledob  or  Coxtbt. 

On  certiorari  to  review  a  determinatios  adjudging  a  forn|er  inror  gull* 
ty  of  contempt,  the  court's  return  as  to  statements  made  by  the  juror  on 
voir  dire  examination  Is  conclusive. 

8.  Words  and  Phrases — "Deliberate." 

The  term  ''deliberate'*  implies  action  after  thought  and  rejection. 
[Ed.  Note.— For  other  definitions,  spe  Words  and  Phrases,  First  and 
Second  Series,  Deliberate.] 

7.  Contempt  €s»60(8)— Prosecution  or  Jvrob — ^Bvxdbncb. 

In  a  proceeding  to  punish  jtiror  for  criminal  contempt,  evidence  held 

sufficient  to  show  that  he  deliberately  stated  on  voir  dire  examination  that 

.    he  was  unacquainted  yrith  defendants,  who  were  charged  with  running  a 

disorderly  bouse,  and  that  in  the  deliberations  of  the  jury  he  stated  that 

he  knew  defendants  and  their  place,  and  it  was  all  rls(ht. 

8.  Contempt  ®=»28(l) — Juror — ^Defknsfs. 

Wh^re  a  jtiror  on  voir  dire  examination  stated  that  he  did  not  know  de- 
fendants, who  were  charged  with  running  a  disorderly  house,  and  stated 
in  the  deliberations  of  the  Juiy  that  he  did  know  defendants^  and  that  their 
place  was  all  right,  held^  in  view  of  Code  Or.  Proc.  $  413,  such  juror,  in  a 
proceeding  to  punish  for  contempt,  cannot  defend  on  the  ground  that  a 
juror  may  with  Impunity  bring  to  bear  his  own  experience  in  the  doings 
of  life. 

9.  Jury  ^=>83(1) — Jury  Trial — ^Indifference. 

Indifference  is  an  element  of  the  jury  and  Code  Cr.  Proc.  |  387,  pre- 
scribes it. 

10.  Contempt  ^=»14 — Conduct  of  Juror — "Disorderly" — "Insolent." 

Where  a  juror  on  voir  dire  examination  stated  he  was  unacquainted 
with  defendants,  who  were  charged  with  running  a  disorderly  resort, 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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and  In  th«  delllefattoiis  of  tlie  Jury  stated  lia  knew  defendants,  and  tbat 
tbeLr  place  was  all  right,  he  is  guilty  of  contempt,  within  Judiciary  Law, 
{  750,  declaring,  as  contempt  disorderly,  contemptuous,  or  Insolent  be- 
havior committed  during  its  sitting  and  In  the  immediate  view  of  the 
court,  and  directly  tending  to  Interrupt  Its  proceedings,  etc. ;  c^cb  conduct 
toeing  eontemptnous,  ratker  than  disorderly  or  InaoleBt  whidi  imply  contu- 
xoacy. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second  Ser- 
iefi»  Idle  and  Disorderly ;  f^rst  and  Second  Series,  Insolent.]  . 

U»  OOFHiMF?  ^s^ai — CmiMZNAI.  CONTEMP^^-APPEABANCK — WAIVING   DEFECTS. 

Where  one  charged  with  criminal  contempt  moved  for  dismissal,  be- 
cause of  the  insufficiency  of  the  moving  papers,  but  it  did  not  appear  that 
the  motion  was  argued,  and  the  record  showed  that  the  court  proceeded 
without  Objection  into  an  osamination  of  the  fiact%  tfaie  appearasice  and 
«ubiDi8aV>n  to  bearing  was  a  waiver  of  any  defects  that  inight  be  in  the 
preliminary  process. 
12.  Contempt'  C=>e6(l),  67— Criminal  Go NTEMirrr— Review. 

The  proper  reniedy  to  review  an  order  finding  one  guilty  of  criminal 
contempt  is  certiorari,  and  appeal  will  tiot  lie. 

Putnam  and  Kelly,  JJ.,  dissenting.  , 

Appeal  from  Nassau  County  Court. 

In  the  matter  of  -  the  proceedings  to  punish  Thomas  B,  T^unns 
for  contempt.  Defendant  vy^as  adjudged  guilty  of  contempt  by  the 
County  Court  (104  Misc.  Rep.  350,  172  N.  Y.  Supp.  167),  and  he  brings 
certiorari  and  appeals.  Dhetermination  confirmed,  and  appeal  dis- 
missed. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  KELLY,  and 
JAYCOX,  JJ.  , 

Harry  G.  Clock,  of  Preeport,  L.  I.,  for  appellant. 

Charies  I.  Wood,  Asst.  Dist.  Atty.,  of  Mineola  (Charles  R.  Weeks, 
Dist.  Atty.,  of  Mineola,  on  the  brief),  for  respondents. 

JENKS,  P.  J.  This  is  certiorari  of  proceedings  that  adjudged  the 
relator  guilty  of  a  criminal  contempt.  The  contomnor  was  a  petit 
juror  on  the  trial  in  the  County  Court  of  Nassau  County  of  an  indict- 
ment against  the  Schwabs  for  keeping  a  "cafe"  as  a  disorderly  house 
and  a  public  nnisance.  After  the  jury  had  acqtiitted  the  defendants, 
the  contempt  proceedings  were  begun  by  order  to  show  cause  based 
upon  affidavits.  The  relator  appeared  upon  the  return  day  personally 
and  by  counsel.  The  judge  who  had  sat  upon  the  trial  conducted  the 
hearing.  Witnesses  were  examined  and  cross-examined.  The  rela- 
tor offered  no  evidence,  but  rested  his  case  upon  various  motions.  The 
relator  also  appeals.  For  reasons  hereinafter  stated,  I  advise  dismis-^ 
sal  of  the  appeal.  »  • 

The  final  order  rests  upon  the  following  facts:.  The  relator,  aftei 
he  had  been  drawn  as  a  petit  juror,  was  informed  by  the  assistant  dis- 
trict attorney,  who  rapjesented  the  people;  that  the  prosecution  sought 
an  indifferent  jurf.,  of  whom  none  was  acquainted  with  the  defendants 
or  their  place,  then  charged  as  disorderly,  and  none  had  knowledge  of 
the  defendants  or  of  that  place.  Thereupon,  in  response  to  specific 
questions  put  to  him,  the  relator  answered  that  he  did  not  know  the 

^=»For  other  eases  see  «ame  topic  ft  KBY^Nl/MBBR  tn  all  Key-Numbered  DigesU  A  Indexei' 
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defendants,  or  either  of  them,  and  that  he  knew  nothing:  of  ttieir  place. 
Thereafter  tlie  relator  was  sworn,  sat  throughout  the  trial,  and  took 
part  in  the  verdict.  After  the  'case  had  been  submitted  to  the  jury, 
and  they  had  been  sent  to  their  room,  the  relator  stated  to  his  fellows, 
or  some  of  them,  that  he  knew  the  defendants  and  their  place,  that  he 
had  visited  it  several  times,  and  that  in  his  opinion  the  place  was  all 
right  and  a  correct  place.  The  court  found  that  the  said  answers 
made  to  the  assistant  district  attorney  were  false,  that  the  conduct  of 
the  relator  was  deliberate  in  the  courtroom  and  in  the  jury  room,  and 
that  his  said  behavior  constituted  ^  criminal  contempt  of  court. 

My  discussion  presents  three  questions:  Firsts  was  there  evidence? 
Second,  was  there  proof?     Third,  was  there  a  crimiiuil  contempt? 

[1]  First!  One  of  my  Brethren  contends  that  the  witnesses  called 
were  incompetent,  because  they  had  been  jurors  in  the  case  in  which 
the  relator  had  demeaned  himself  as  a  contemnor. 

My  answer  is  that  there  is  no  rule  or  principle  of  evidence^  case- 
made  or  statutory,  that  sustains  the  dissentient,  and  that  both  persua- 
sive authority  and  reason  made  these  persons  competent  witnesses  in 
this  proceeding.  Examination  of  all  the  cases  cited  by  my  Brother, 
and,  I  venture  to  assert,  all  others  in  this  state,  and,  indeed,  outside  of 
it,  where  the  rule  of  exclusion  has  been  applied  will  show  procedure 
of  attack  upon  the  verdict  and  that  the  witnesses  or  affiants  were  ex- 
cluded, not  because  they  were  or  had  been  jurors,  bat  because  they 
could  not  be  heard  to  impeach  their  verdict.  The  text-writers  are 
cited  where  they  are  in  consideration  of  the  like  condition.  If  so,  then 
the  cases  cited  are  not  precedents  nor  authorities  in  the  case  at  bar, 
for  the  reason  that  the  verdict  had  been  rendered  before  these  proceed- 
ings were  begun.  Such  verdict  in  this  state  was  a  finality,  for  it  was 
one  of  acquittal  in  a  criminal  case,  and  hence  these  proceedings  were 
not,  and  could  not  be,  directed  against  the  verdict.  The  verdict  was 
not  involved — not  even  a  feature  in  the  proceedings.  The  conduct  of 
the  relator  bore  no  relation  to  the  verdict  rendered ;  it  could  have  oc- 
curred in  every  detail,  whether  tiie  verdict  was  one  of  acquittal  or  of 
conviction,  or  if  the  jury  had  disagreed.  The  relator  was  not  brought 
to  book  because  of  his  verdict,  or  because  of  his  part  in  the  rendition 
of  it. 

Of  the  cases  cited  in  the  dissenting  opinion,  Smith  v.  Cheetham,  3 
Caines,  57,  is  authority  for  admissibility  even  in  proceedings  against 
the  verdict,  and  Clum  v.  Smith,  5  Hill,  560,  Williams  V.  Montgomery, 
60  N.  Y.  648,  and  Hewett  v.  Chapman,  49  Mich.  4,  12  N,  W.  888,  are 
cases  of  direct  attack  upon  the  verdict  wherefore  the  jurors  were  ex- 
cluded from  impeachment  of  it.  I  cannot  find  that  Smith  v.  Cheet- 
ham, supra,  was  ever  directly  overruled,  although  Sutherland,  J.,  in 
Sargent  v. -,  5  Cow.  106,  says  that  it  most  bt  deemed  to  be  over- 
ruled in  Dana  v.  Tucker,  4  Johns.  487,  where,  however,  it  is  not  even 
mentioned.  But  my  Brother  says  that  Kent,  C.  J.,'  dissented  in  Smith 
v.  Cheetham,  and  that  his  view  prevailed  in  New  York.  My  Brother 
then  cites  Clum  v.  Smith,  5  Hill,  560,  and  Williams  v.  Montgomery, 
60  N.  Y.  648,  which  cases  presented  direct  attacks  upon  the  verdict. 
Kent,  C.  J.'s,  dissent  in  Smith  v.  Cheetham,  supra,  which  is  limited  to 


Digitized  by 


Google 


Sup«  Ct,)  TJX  RS  SmVNB  i  861 

(176  N.T.8.) 

exclude  willfulness  and  fraud  rests  upon  Vaiae  ▼.  Deleval,  1  Term.  R. 
11,  alone.  And  the  latter  case  is  cited  in  Clum  v.  Smith,  supra,  togeth- 
er with  Owen  v.  Warburton,  4  Bos.  &  Pull.  326,  and  Dana  v.  Tucker, 
4  Johns.  487.  Qum  v.  Smith,  with  Coster  v.  Merest,  3  Brod.  &  Bing. 
272,  are  the  two  cases  dted  in  WilUams  v.  Montgomery,  supra 

Vaise  v.  Deleval  seems  the  pioneer  case.  To  my  mind  it  is  neither 
precedent  nor  authority  here.  A  motion  was  made  to  set  aside  a  ver* 
diet  upon  affidavits  of  two  jurors  that  the  jury,  being  divided  in  their 
opinion,  tossed  up,  and  the  plaintiff's  side  won.  Lord  Mans&eld,  C. 
J.,  in  an  opinion  of  six  lines  decided  that  the  court  could  not  receive 
such  an  affidavit  from  any  of  the  jurymen,  "in  alt  of  whom  such  con- 
duct is  a  very  high  misdemeanor,"  but  in  every  such  case  the  court 
must  derive  their  knowledge  from  some  other  sotirce,  "such  as  from 
some  person  having  seen  the  transaction  through  a  window  or  by  some 
such  other  means,"  and  the  rule  was  refused.  This  decision  was  ex^ 
amined  at  great  length  and  disapproved,  so  far  as  it  expressed  a  gen- 
eral rule,  by  lyivingston,  J.,  in  Smith  v.  Cheetham,  supra,  who  wrote 
one  of  the  prevailing  opinions  and  the  decision  was  evidently  disap- 
proved by  Spencer,  J.,  who  likewise  wrote.  Livingston,  J.,  declared  it 
no  precedent,  in  that  it  had  been  decided  since  the  Revolution.  Ati 
eminent  writer  on  Evidence  discusses  Vaise's  Case  at  length  and  pro* 
tests  against  its  misapplication  as  stating  the  general  rule,  especially 
at  his  section  2352  (Wigmore  on  Evidence).  I  have  thus  noticed  it  for 
the  reason  that  it  is  cited  by  Kent,  C.  J.,  dissenting,  in  Smith  v.  Cheet- 
ham, supra,  and  also  in  Clum  v.  Smith,  supra. 

In  addition  to  the  citation  of  Vaise's  Case  in  Clum  v.  Smith,  there 
is  cited  Owen  v.  Warburton,  supra.  This  is  a  decision  by  Sir  James 
Mansfield,  C.  J.,  who  refused  affidavit^  of  the  jurors  to  show  that  the 
verdict  had  been  rendered  by  lot,  lest  it  might  prompt  some  juror, 
friendly  to  a  party,  to  propose  such  scheme,  and  then,  when  chance 
decided  it  against  his  friend,  upset  the  verdict  by  revelation  of  the 
method.  In  Williams  v.  Montgomery,  supra,  the  Court  of  Appeals, 
in  its  memorandum  decision  that  declared  jurors  could  not  be  heard  to 
impeach  their  verdict,  cited  only  Qum  v.  Smith  and  Coster  v.  Merest^ 
supra,  which  was  a  rule  nisi  for  a  new  trial  when  the  Court  of  Com- 
mon Pleas  refused  affidavits  from  the  jurymen,  thinking  it  might  be 
of  pernicious  consequence  in  any  case.  Under  the  penalty  of  reitera- 
tion, I  point  out  that  in  every  case  mentioned  there  was  a  direct  at- 
talck  upon  the  verdict,  and  that  the  jurymen  were  rejected  because  they 
would  not  be  heard  to  impeach  their  verdict. 

Vaise's  Case,  supra,  does  not  decide  any  principle  that  applies  to  the 
case  at  bar,  and  it  does  not  contain  any  dictum  or  reason  that  supplies 
an  argument  by  analogy.  And  for  the  reason  that  Vaise's  Case  was  a 
direct  attack  oa  the  verdict,  the  jurors  were  refusid  as  affiants,  be- 
cause they  showed  that  all  of  the  jucors,  including  the  affiants,  were 
guilty  of  a  high  misdemeanor,  while  in  the  case  at  bar  there  was  and 
there  could  not  be  any  attack  upon  the  verdict,  and  the  witnesses 
testified  to  the  isolated  piece  of  misconduct  of  one  of  their  number,  in- 
dependent from  any  action  on  their  part.  I  find  in  nonc'of  the  cases 
any  decision  or  dictum  or  expression  that  justifies  the  exclusion  of 


Digitized  by 


Google 


862  176  NEW  YORK  8UPELBMBNT  (Ssip.  Ct. 

these  witiiesses,  proyided  there  is  no  attack  upon  ti*c  verdict  And 
even  as  I  have  shown,  in  an  attack  upon  the  verdict  in  Smith  v.  Cheet- 
ham,  supra,  the  court  denied  the  application  of  Vaise's  Case.  I  am 
not  contending  against  decisions,  but  I  am  showing  that  there  is  none 
in  point  or  in  reasoning  that  makes  against  me  in^the  case  at  bar. 
•  But  it  is  also  said  by  my  Brethren  that  the  principle' of  the  secrecy 
of  the  jury  room  must  prevail.  The  public  policy  of  this  principle  of 
secrecy  is  in  the  furtherance  and  assurance  of  free,  fearless,  and  un- 
trammeled  deliverance  upon  the  evidence,  and  for  that  reason  the  pro- 
ceedings of  the  jurors  preliminary  to  the  verdict — the  talk,  discussions, 
informal  votes,  and  the  like — are  declared  inviolable  for  aU  time.  Such' 
doings  are  within  the  discharge  of  the  duty  cast  upon  the  jury  to  de- 
cide the  case  upon  the  evidence.  Such  .doings  preliminary  to  the  ver- 
dict are  merged  in  it,  and  are  inherent  in  it  as  the  veredicttmi.  But 
conduct  of  a  juror  during  the  deliberations  aimed  to  secure  a  particu- 
lar verdict,  by  which  in  violatioaof  his  bath  he  should  "avail  himself 
of  the  opportunity  of  adding  to  or  detracting  from  the  evidence  by 
means  of  his  own  peculiar  knowledge  of  any  of  the  circumstances 
attending  th'e  transaction  submitted  to  their  consideration,"  which 
'*would  *  *  *  violate  his  duties"  (Daniels,  J.,  in  People  v.  Zeiger» 
6  Park.  Cr.  R.  at  357),  should  not  be  contemplated  as  if  preliminary  to 
the  verdict  and  inherent  in  it,  but — to  quote  the  language  of  Cole,  J. 
—such  doing  is  a  matter  that  does  not  "essentially  inhere  in  the  ver- 
dict itself"  (Wright  v.  Illinois  &  Mississippi  Telegraph  Co.,  20  Iowa, 
210).    This  expression  is  approved  by  Wigmorc  on  Evidence,  §  2353. 

I  see  no  justifiable  reason,  then,  for  llie  mclusion  of  such  misconduct 
— 2L  violation  of  oath  and  of  function — ^as  within  the  protection  afiford- 
ed  to  proper  conduct,  namely,  due  deliberations  upon  the  evidence.  I 
cannot  see  that  the  jurors  would  be  deterred  from  full  and  free  per- 
formance of  their  duties,  if  such  misconduct  might  be  brought  to  light 
by  their  testimony.  I  cannot  see  that  the  jurors'  discharge  of  their 
lawful  duties  is  safeguarded  by  immunity  to  one  of  their  number  who 
willfully  violates  those,  duties.  The  honest  juror  need  have  no  fear 
of  exposure  even  of  his  own  part,  if  the  principle  is  confined  to  its  rea- 
son. The  corrupt  juror  need  have  no  fear  of  exposure,  if  the  princi- 
ple is  extended  beyond  its  reason. 

How  could  exposure  of  the  wrongdoer  interfere  with  the  principle 
that  the  legitimate  discharge  of  the  lawful  doings  of  the  jury  prelimi- 
nary to  the  verdict  should  not  be  disclosed?  The  jurors  are  not  to  be 
regarded  as  informers,  but  as  witnesses  summoned  to  testify.  If 
they  are  not  called  to  impeach  their  verdict,  why  should  they  be  ex- 
cluded as  witnesses,  to  the  end  that  the  wrongdoer  may  escape,  unless 
it  chance  that  some  outsider  may  learn  of  his  misconduct  through  a 
window  (see  Lord  Mansfield,  in  Vaise's  Case,  supra),  or  an  eavesdrop- 
per happen  to  sit  squat  at  the  keyhole.  I  perceive  no  reason  why 
the  misconduct  should  be  limited  to  acts,  in  contradistinction  to  words. 
Words  are  things,  and  wrongs  may  be  worked  by  them.  Should  drunk- 
enness of  a  juror  be  liable  to  exposure,  and  words  whereby,  e.  g.,  a 
juror  should  offer  $1,000  apiece  to  his  fellows  for  a  verdict  for  his 
tnei'd,  or  should  threaten  that  violence  would  follow  any  juror  who 
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voted  sfgainst  such  f  rieQd,  be  protected,  because  such  ^vords  ai*e  utter- 
ed white  the  juty  are  deliberating?  There  is  no  tangible  proof  of  ei- 
ther misconduct  other  than  the  testimony  of  the  jurors. 

I  find  most  bersuasive  authority  for  my  contention  in  the  Supreme 
Court  of  the  United  States  in  cases  which  even  presented  direct  at- 
tacks upon  the  verdict.  Clyde  Mattox  v.  Unitfed  States,  146  U.  S. 
140,  13  Sup.  Ct.  50,  36  L.  Ed.  917 ;  McDonald  v.  Pless,  238  U.  S.  268, 
269,  35  Sup.  Ct.  783,  59  L.  Ed.  1300.  In  MdDoaaid  v.  Pless,  supra,  the 
unanimous  court,  per  Lamar,  Jv,  said : 

"The  rule  on  the  subject  has  varied.  Prior  to  1785  a  Juror's  testimony  In 
such  cases  was  sometimes  received  though  always  with  great  caution.  In  that 
year  Lord  Mansfield,  in  Valse  y.  Delaval,  1  T.  R.  11,  refused  to  receive  the  afii" 
davit  of  Jurors  to  prove  that  their  verdict  had  been  made  by  lot  That  ruling 
soon  came  to  be  almost  universally  followed  in  England  and  tn  this  country. 
Subsequently,  by  statute  in  some  states  and  by  decisions  in  a  few  others,  the 
Juror's  affidavit  as  to  an  overt  act  of  misconduct,  which  was  capable  of  being 
controverted  by  other  jurors,  was  made  admissible.  And,  of  course,  the  ar- 
gument in  favor  of  receiving  such  evidence  is  not  only  very  strong,  but  im* 
answerable — when  looked  at  solely  from  the  standpoint  of  the  private  party 
^  who  has  been  wronged  by  such  misconduct.  The  argument,  however,  has  not 
been  sufficiently  convincing  to  Induce  Legislatures  generally  to  repeal  or  to 
modify  the  rule.  For,  while  it  may  often  exclude  the  only  possible  evidence 
of  misconduct,  a  change  in  the  rule  *would  open  the  door  to  the  most  perni- 
cious arts  and  tampering  with  Jurors.'  'The  practice  would  be  replete  with 
dangerous  consequences.'  'It  would  lead  to  tlie  grossest  fraud  and  abused  and 
*no  verdict  would  be  safe.'  Cluggage  v.  Swan,  4  Binn.  [Pa.]  155  [5  Am.  Dec. 
400] ;  Straker  v.  Graham,  4  M.  &  W.  721.  There  are  only  three  instances  in 
which  the  subject  has  been  before  this  court.  In  United  States  v.  Reld,  12 
How.  361,  866  [13  Ll  Bd.  1023],  the  question,  though  raised,  was  not  deeided, 
because  not  necessary  for  the  determination  of  the  ease.  In  Clyde  Mattox  v. 
United  States,  146  I|.  S.  140,  148  [13  Sup,  Ot.  50,  36  L.  £d.  017],  such  evidence 
was  received  to  show  that  newspaper  comments  oil  a  pending  capital  case  had 
been  read  by  the  Jurors.  Both  of  those  decisions  recognize  that  it  would  not 
be  safe  to  lay  down  any  Inflexible  rule,  because  there  might  be  instances  in 
which  such  testimony  of  the  Juror  could  not  be  excluded  without  'violating 
the  plainest  principles  of  Justice.*  This. might  occur  in  the  gravest  and  most 
important  cases;  and  without  attempting  to  define  the  exceptions,  or  to  de- 
termine how  far  such  evidence  might  be  received  by  the  Judge  on  his  own 
motion,  It  is  safe  to  say  that  there  is  nothing  in  the  nature  of  the  present  gase 
warranting  a  departure  from  what  Is  un^i^stionably  the  general  rule,  that 
the  losing  party  cannot,  in  order  to  secure  a  new  trial,  use  the  testimociy  of 
Jurors  t<^  impeach  their  verdict.  The  principle  was  recognized'  and  applied  in 
Hyde  v.  United  States,  225  U.  S.  347  (32  Sup.  Ct.  703,  56  L.-Ed.  1114,  Ann.  Cas. 
1014A,  614],  which,  notwithstanding  an  alleged  dlffereuce  in  the  facts,  Ig  cfp- 
plicable  here.  The  suggestion  that,  if  this  be  the  true  tule,  then  jurors  could 
not  be  wihtesses  in  ermhial  cotes,  or  in  ooniempt  proceeding^  brought  to  pun- 
ish the  icrongdoers,  is  mthout  foundation.  For  the  principle  is  limited^  to 
those  instances  in  tchich  a.  private  party  seeks  to  use  a  juror  as  a  witness  to 
impeach  the  verdict,^* 

Of  course,  if  there  were  contrary  or  conflicting  decisions  in  our  own 
state,  we  would  follow  them  in  the  absence  of  direct  decision  of  the 
Supreme  Court  upon  a  question  within  its  jurisdiction.  But,  in  the 
absence  thereof,  these  cases  in  the  Supreme  Court  are  of  the  highest 
persuasive  authority,  and  ^ven  a  gratis  dictum  therein  is  entitled  to  the 
greatest  respect.  Moreoyer,  when  the  question  presented  is  one  of 
general  policy,  a  fortiori  should  we  respect  the  declarations  of  the  high- 
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est  court  of  omr  IslncL  See  remarks  of  Du^r,  ],;ih  Sloddafd  v.  Long 
Island  R.  R  Co.,  7  Super.  Ct  188;  Bell  v.  Perkins,  Peck  (Tenn.)  263, 
14  Am.  Dec.  745, 

It  seems  to  me  that  the  learned  and  scholarly  dissent  characteristic 
of  my  Brother  PUTNAM  is  beside  the-  mark.  I  could  concur  with 
him,  had  the  verdict  been  attacked,  despite  the  authorities  contra,  for, 
although  the  false  answers  were  not  made  in  the  jury  room,  the  ju- 
rors were  necessary  witnesses  to  justify  the  finding  of  falsity.  I  would 
concur  with  him  if  the  misconduct  in  the  jury  room  should  be  resolved 
as  of  the  deliberations  of  the  juiy  upon  the  case  as  presented  to  them 
by  the  evidence,  which  alone  it  was  their  sworn  duty  to  consider.  But 
I  think  that  neither  reason  nor  policy  should  extend  the  protection  of 
sanctity,  so  it  would  shield  even  the  briber  or  the  bully,  provided  he  at- 
tempted his  work  during  the  period  of  deliberation.  The  dissent  of 
my  Brother  KELLY  is  put  upon  the  ground  that  the  proceedings 
against  the  relator  were  in  violation  of  section  14  of  the  Civil  Rights 
Law  (Consol.  Laws,  c.  6),  which  is  as  follows : 

"A  juror  shall  not  be  questioned,  and  is  not  subject  to  an  action,  or  other 
liability,  civil  or  criminal,  for  a  verdict  rendered  by  him.  In  an  acUon  in  a  • 
court  of  record,  or  not  of  record,  or  in  a  special  proceeding  before  an  officer, 
except  by  Indictment,  for  corrupt  conduct.  In  a  case  prescribed  by  law." 

I  have  heretofore  attempted  to  show  that  this  juror  was  not  ques- 
tioned for  a  verdict,  and  that  he  was  not  subjected  to  these  proceed- 
ings for  a  verdict. 

I  think  there  should  be  no  questicm  as  to  the  competency  of  these 
jurors  as  witnesses,  when  the  feature  of  attack  upon  the  verdict  is 
not  in  the  case.  In  Canal  Bank  of  Albany  v.  Mayor,  etc.,  of  Albany, 
9  Wend.  256,  the  court,  per  Nelson,  J.,  say ; 

"In  the  case  of  Smith  v.  Cheetham,  3  Calnes,  57,  no  doubt  was  entertained  by 
the  court  as  to  the  competency  of  the  confessions  or  admissions  of  the  jury, 
If  their  own  affidavits  were  admissible,  and  the  only  difficulty  was  the  rule 
which  rejected  the  evidence  of  the  jurors  themselves  to  impeach  their  verdict." 

See,  too,  HarrU  v.  State,  24  Neb.  80J-809,  40  N.  W.  317.  The 
statements  of  the  relator  were  admissible.  Dodge  v.  State,  24  N.  J. 
Law,  461;  State  v.  Williams,  30  Mo.  364,  See,  too,  Richards  v. 
State,  36  Neb.  17,  28,  53  N.  W.  1027;  Ellis  v.  State,  33  Tex.  Cr. 
R.  508,  27  S.  W.  135. 

The  case  at  bar  is  a  practical  illustration  of  the  rule  which  I  main- 
tain. The  verdict  of  acquittal  had  been  rendered,  and  the  defendants 
thereby  were  freed.  Thereafter  these  proceedings  were  begun  in 
criminal  contempt  for  false  answers  as  to  qualifications  as  a  juror, 
and  for  misconduct  as  a  juror.  The  proceedings  in  no  way  related  to  * 
the  verdict.  Persons  who  had  been  jurors  were  called  as  witnesses. 
At  the  outset  the  court  said  to  them : 

"Before  yon  answer  any  questions,  I  think  that  it  is  well  that  I  Bhoold  state 
to  yon  what  the  object  is  for  calling  you  here.  I  do  not  propose  to  permit 
either  counsel  to  inquire  of  you  how  you  reached  your  decision  in  the  Sdiwab 
Case.  That  Is  your  own  private  matter,  and  we  wiU  assume  that  yoo  reached 
your  decision  upon  yoilr  best  Judgment." 
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*  Their  examihatioii  followed.  Here  wad  no  analogy  to  the  jndgieis 
tempore  Stuart  kings.  All  that  they  testified  to  was  the  declarations 
of  the  juror  as  to  his  personal  knowledge,  and  as  to  his  belief  founded 
thereon  of  the  defendants' innocence.  As  we  have  seen^  such  testi- 
mony could  not  be  considered  as  openly  or  covertly  an  attack  upon  the 
ver<Kct.  It  did  not  reveal  any  of  the  doings  or  the  sayings  of  the 
jury  in  considersltion  of  the  evidence. 

[2-6]  Second.  Was  there  proof  of  the  facts? 
:  Criminal  contempts  in  a  criminal  matter  are  declared  within  the 
purview  of  article  7,  tit.  2,  c.  16,  Code  of  Civil  Procedure,  by  section 
2148  of  that  Code.  Therefore  we  must  consider  whether  there  was 
any  competent  proof  of  all  the  facts  necessary  to  be  proved  in  order 
to  authorize  the  making  of  the  determination,  and,  if  there  was  such 
proof,  whether  there  was  upon  all  the  evidence  such  a  preponderance 
jOf  proof  against  the  existence  of  any  of  those  facts  that  the  verdict  of 
a  jury  affirming  the  existence  thereof,  rendered  in  an  action  in  the 
Supreme  Court  triable  by  a  jury,  would  be  set  aside  by  the  court  as 
against  the  weight  of  evidence.  Section  2140,  Code  of  Civil  Pro- 
cedure. The  rule  of  Gompers  v.  Buck's  Stove  &  Range  Co.,  221  U. 
S.  448;  31  Sup.  Ct.  492,  55  L.  Ed.  797,  34 1^.  R.  A.  (N.  &)  874,  afford- 
ed to  the  relator  the  presumption  of  innocence,  required  proof  of 
guilt  beyond  a  reasonable  doubt,  and  protected  him  from  testifying 
against  himself.  The  proof  that  the  relator  made  the  answers  that  he 
did  not  know  the  defendants  or  their  place  was  within  the  personal 
knowledge  of  the  court,  is  thus  returned,  and  hence  is  conclusive.  Peo- 
ple ex  rel.  Barnes  v.  Court  of  Sessions,  147  N.  Y.  296,  41  N.  E.  700. 
The  proof  of  the  statements  of  the  relator  to  the  jurors  in  their  jury 
room  appears  in  the  testirrjony  of  several  of  the  jurors,  which  was 
direct,  unshaken  on  cross-examination,  and  not  contradicted. 

[6,  7]  As  to  the  falsity  of  the  answers  to  the  assistant  district  at- 
torney, the  court  as  a  trier  of  the  facts  had  proof  that  the  relator, 
within  the  brief  time  that  intervened  his  call  as  a  petit  juror  and  his 
verdict,  had  made  self-contradictory  statements-^not  contrary,  but  con- 
tradictory. There  was  no  direct  proof  which  of  these  contradictory 
statements  was  false.  The  court  very  properly  could  consider  the 
surrounding  circumstances  of  the  two  contradictory  statements.  It 
could  consider  the  fact  that  after  the  relator  had  become  a  juryman 
he  informed  his  fellows,  when  they  were  in  deliberation  upon  their 
verdict,  that  he  did  know'  the  defendants  and  their  place.  The  court 
might  well  have  been  at  a  loss  to  find  explanation  for  such  behavior 
in  the  jury  room  by  a  juryman  who  knew  nothing  of  the  defendants  or 
of  their  place,  for  his  natural  course  would  be  to  discuss  the  evidence, 
not  to  state  falsely  that  he  did  kpow  the  defendants  and  their  place, 
and  then  attempt  to  give,  as  if  from  such  knowledge,  a  personal  opin- 
ion that  made  for  acquittal.  There  is  no  suggestion  of  embracery  or 
like  improper  pressure  upon  the  jury.  On  the  other  hand,  explana- 
tion of  such  coqduct  could  be  found  in  the  fact  that  the  juror  did 
•know  the  defendants  and  their  place,  and  had  visited  it.  He  might  be 
a  partisan  of  the  defendants  beyond  the  consideration  of  the  evidence. 
176N.T.S.— 55 
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He'  might  have  formed  -an  honest  opinion  of  the  defendants'  innocence 
from  his  personal  knowledge,  despite  the  evidence. 

On  the  other  hand,  the  relator  could  uot  thus  serve  the  defendants 
unless  he  gained  place  in  the  jury  box.  This  conduct  as  a  juror  dis- 
closed a  motive  to  become  a  juror.  If  a  sound  definition  of  conduct 
is  "acts  adjusted  to  ends"  (Spencer's  Data  of  Ethics,  p.  4),  the  court 
could  conclude  that  the  relator  would  have  lied  to  the  assistant  dis- 
trict attorney  rather  than  to  his  fellow  jurymen.  And  for  the  rea- 
sbn  that  the  relator  had  been  warned  by  him  who  had  the  right  of 
challenge,  that  the  people  desired  none  but  strangers  to  the  defend- 
ants and  their  place  as  jurymen,  and  therefore  relator's  admission 
of  such  knowledge  presented  him  as  objectionable  to  the  people.  And, 
on  the  other  hand,  the  court  could  have  considered  that  tiie  relator 
could  not  have  aided  the  defendants  in  the  jury  room,  save  by  dis- 
cussion of  the  evidence,  if  he  was  a  stranger  to  the  defendants  and 
their  place.  Thus  falsehood  in  the  courtroom  and  truth  in  the  jury 
room  best  served  the  purpose  of  the  relator,  indicated  by  his  conduct 
in  the  jury  room.    Acts  speak  as  well  as  witnesses. 

Further,  falsehood  in  the  examination  did  not  show  much  temerity. 
There  is  no  proof  that  the  relator  was  sworn  on  the  voir  dire,  and 
hence  there  was  no  pain  of  perjury.  There  was  no  great  probability 
of  detection,  for  the  defendants  lived  and  kept  their  place  in  a 
town  or  village  other  than  that  wherein  the  court  was  held.  More- 
over, the  relator  as  a  juryman  likely  enough  could  have  supposed 
that  his  statements  mi^de  in  the  secrecy  of  the  jury  room  to  his  fellow 
jurors  might  never  come  to  light.  There  is  no  support  for  the  sug- 
gestion of  the  learned  counsel  that  the  relator  may  have  visited  the 
place  after  he  was  sworn  as  a  juror,  and  thus  have  become  first  ac- 
quainted with  the  defendants  and  their  place,  after  he  had  denied 
any  knowledge  of  them  or  of  it  to  the  assistant  district  attorney.  On 
the  other  hand,  the  juror  Doncourt  was  asked  on  cross-examination: 

**Q.  When  did  be  say  he  had  been  in  the  place?  A.  I  don't  know  that  he 
made  any  statement  as  to  the  time,  prior  to  the  trial,  of  course." 

As  to  the  statements  in  the  jury  room,  the  misconduct  was  com- 
plete, whether  the  statements  were  false  or  true.  I  think  that  the 
court  was  justified  in  finding  the  conduct  of  the  relator,  both  in  his 
examination  and  in  the  jury  room,  was  in  its  nature  deliberate — a  term 
that  implies  action  after  thought  and  reflection,  and  relates  to  the 
end  proposed.  People  v.  Hawkins,  109  N.  Y.  411,  17  N.  E.  371; 
Bouvier's  Law  Diet.  (Rawle's  3d  Rev.)  "Deliberate."  Such  finding  but 
implies  that  the  relator  made  false  answers  for  the  purpose  of  being 
accepted  as  a  juror,  and  attempted,  in  violation  of  his  oath  as  a  juror, 
to  impress  his  fellow  jurors  as  to  the  innocence  of  the  defendants  by 
his  personal  knowledge  of  them  and  of  their  place.  It  is  suggested 
that  these  utterances  in  the  jury  room  may  have  been  in  casual  con- 
versation, innocent  of  any  purpose.  Perhaps  mere  assertion  of  ac- 
quaintance with  the  defendants  and  their  place  could,  or  even  should, 
have  been  so  regarded.  But  the  statement  of  acquaintance  was  pre- 
liminary, followed  by  the  expressions  that  the  place  was  all  right  and 
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was  a  correct  place^  a  declaration  of  ib.6  relator's  belief  m  the  inno- 
cence of  the  defendants.  Certainly  concesSon  cannot  go  further  than 
to  admit  that  the  entire  conversation  was  equivocal,  and  thereupon 
we  are  confronted  with  the  rule  declared  for  the  court  by  Denio,  J., 
inReHackley,24N.  Y.  78: 

The  question  whether  the  alleged  offender  really  committed  the  act  charged 
will  be  coDclusiTely  determined  by  the  order  or  Judgment  of  the  court,  and  so 
With  equiyocal  acts,  which  may  be  culpable  or  innocent  accordinsr  to  the  dr* 
cumstances;  but  where  the  act  is  necessarily  innocent  or  Justifiable!  it  would 
be  preposterous  to  hold  it  a  cause  of  imprisonment." 

It  is  suggested  that  the  "conviction"  of  false  statements  to  the  as- 
sistant district  attorney  rests  upon  a  "confession**  of  the  relator  with- 
out additional  proof.  But  proof  of  the  said  statements  made  to  the 
jurors  in  the  jury  room  was  not  proof  of  a  confession.  Testimony 
that  another  did  or  said  a  thing  is  not  testimony  that  he  "confessed/* 
for  such  testimony  is  not  as  to  what  the  other  said  he  had  done,  or 
had  said  in  the  past,  but  as  to  what  the  witness  saw  or  heard  the  other 
do  or  say  at  a  time  then  present.  On  consideration  of  all  of  the  evi- 
dence, I  think  that  within  the  rules  heretofore  stated  it  was  sufficient 
to  satisfy  the  court  as  "to  the  guilt  of  the  defendant,  so  as  to. exclude 
any  other  reasonable  conclusion."  See  Hopt  v.  Utah,  120  U.  S.  430, 
441,  7  Sup.  Ct.  614,  30  L.  Ed.  708. 

[8]  The  suggestion  that  a  juror  with  impunity  may  bring  to  bear 
his  own  experience  in  the  doings  of  life  does  not  make  for  the  re- 
lator. His  offending  was  that  he  stated  to  the  jury,  then  in  consid- 
eration of  the  verdict,  his  personal  knowledge  as  to  the  very  issue  on 
trial,  and  declared  from  this  personal  knowledge  his  belief  of  the  in- 
nocence of  the  defendants.  See  Lenahan  v.  People,  3  Hun,  164, 
affirmed  on  opinion  of  Daniels,  J.,  62  N.  Y.  623.  If  a  juror  have 
knowledge  of  the  very  issue,  be  cannot  in  effect  become  a  witness, 
unsworn  and  not  cross-examined.  Section  413  of  the  Code  of  Crim- 
inal Procedure  provides : 

**If  a  juror  have  any  personal  knowledge,  respecting  a  fact  in  cobtroversy  in 
a  cause,  he  must  declare  it  in  open  court,  during  the  trial.  If,  during  the  re- 
tirement of  the  jury,  a  Juror  declare  a  fact,  which  could  be  evidence  In  the 
cause,  as  of  his  own  knowledge,  the  jury  must  return  into  court  In  either 
of  these  cases,  the  Juror  making  the  statement  mii9t  be  sworn  as  a  witness, 
and  examined  in  the  presence  of  the  parties." 

The  rule  and  the  reasons  are  well  stated  in  Schmidt  v.  New  York 
Union  Mutual  Fire  Ins.  Co.,  1  Gray  (Mass.)  535.  And  Daniels,  J., 
writing  for  the  General  Term  in  People  v.  Zeiger,  6  Park.  Crim.  R. 
357,  says: 

''This  is  required  by  two  prominent  considerations:  (1)  l!bat  the  evidence 
shall  be  given  under  the  sanction  of  an  oath.  (2)  That  the  parties  may  have 
an  opportunity  of  knowing  on  what  evidence  the  Jury  are  to  act ;  and  a  juror 
who  should,  after  the  Jury  have  retired  to  their  deliberations,  avail  h'lmself 
of  the  opportunity  of  adding  to  or  detracting  from  the  evidence  by  means  of 
his  own  peculiar  knowledge  of  any  of  the  circumstances  attending  the  transac- 
tion submitted  to  their  consideration,  would  not  only  violate  his  duties,  but  he 
would  also  be  utterly  unfitted  for  the  poaitiou  he  was  called  upon  to  occupy/' 
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[9, 10]  Third.  Did  the  facts  justify  a  finding  of  criminal  contempt? 

In  determination  whethei*  the  behavior  of  the  relator  was  a  criminal 
contempt  we  must  look  to  the  statute  only.  People  ex  rel.  Munsell  v. 
Court  of  Oyer  &  Terminer,  101  N.  Y.  245,  4  N.  E.  259,  54  Am.  Rep. 
691.  This  is  section  750  of  the  Judiciary  Law  (Consol.  Laws,  c.  30). 
The  part  pertinent  is  subdivision  1,  that  reads : 

"Disorderly,  contemptuous,  or  insolent  beharior,  committed  during  its  sit- 
ting, in  its  immediate  view  and  presence,  and  directly  tending  to  interrupt  its 
proceedings,  or  to  impair  the  respect  due  to  its  authority." 

The  statute  does  not  purport  to  define  or  to  describe  the  specific  acts 
of  behavior  that  constitute  the  contempt.  The  possible  variations  of 
conduct  practically  forbade.  "Disorderly,"  "contemptuous,*'  "insolent," 
are  all  general  terms.  I  think  that  "disorderly"  and  "insolent"  imply 
contumacy  or  the  like,  and  are  not  applicable,  but  that  we  must  con- 
fine ourselves  to  "contemptuous."  Contempts  of  the  character  now 
under  consideration  have  been  ascribed  to  violations  "of  the  rights  of 
the  public  as  represented  by  their  constituted  legal  tribunals,"  "an 
offense  against  the  court,  as  an  organ  of  public  justice,"  "an  act  tend- 
ing to  impede  or  frustrate  the  administratipn  of  justice,"  "a  viola- 
tion of  the  rights  of  the  public  as  represented  in  their  judicial  tri- 
bunals," "committed  against  the  majesty  of  the  law  or  against  the 
court  as  an  agency  of  government,"  and  "words  or  acts  obstructing 
or  tending  to  obstruct  the  administration  of  justice."  .  People  ex  rel. 
Munsell  v.  Court  of  Oyer  and  Terminer,  101  N.  Y.  245,  4  N.  E.  259, 
54  Am.  Rep.  691 ;  Yates  v.  Lansing,  9  Johns.  417,  16  Am.  Dec.  290; 
Black's  Law  Diet. ;  People  ex  rel.  Gaynor  v.  McKane,  78  Hun,  161, 
28  N.  Y.  Supp.  981 ;  State  ex  inf.  Crow  v.  Shepherd,  177  Mo.  205,  76 
S.  W.  79,  99  Am.  St.  Rep.  624;  7  Halsbury's  Laws  of  England,  p.  283. 

And  first  as  to  the  behavior  under  examination  as  a  juror.  Indiffer- 
ence is  an  element  of  a  jury.  Capital  Traction  Co.  v.  Hof,  174  U.  S. 
15,  19  Sup.  Ct.  580,  43  L.  Ed.  873.  Our  statute  prescribes  it.  Sec- 
tion 387,  Code  of  Crim.  Proc.  To  that  end  is  the  right  of  challenge, 
and  with  it  the  right  of  examination.  In  the  case  whence  this  pro- 
ceeding arose,. the  counsel  in  charge  of  the  prosecution  declared  to 
the  relator,  after  he  was  drawn  as  a  juror,  that  the  people  desired  an 
indifferent  jury  (as  was  their  right),  which  was  sought  in  a  jury  of 
those  who  did  not  know  the  defendants  or  their  place  then  charged  as 
disorderly.  Thus  the  officer,  charged  by  law  in  the  first  instance  to 
see  that  a  jury  was  satisfactory  to  the  people,  had  informed  the  re- 
lator of  an  objectionable  feature  as  far  as  the  people  were  concerned 
•in  any  man  proposed  as  juryman  in  that  case.  If  the  relator  did 
know  the  defendants  and  their  place,  he  had  fair  notice  tikat  he  was 
objectionable  from  the  viewpoint  of  the  people.  He  was  chargeable 
with  notice  that  his  avowal  of  such  knowledge  might  prompt  further 
questions  aimed  towards  bias,  or  subject  him  to  a  challenge  peremp- 
tory; on  the  other  hand,  his  disclaimer  of  such  knowledge  would 
naturally  satisfy  his  examiner  as  to  any  objection  founded  upon  that 
knowledge. 

If  the  relator  appeared  as  of  the  first  12  persons  approved  as  indif- 
ferent, he  must  be  sworn.    Section  387  of  the  Code  of  Criminal  Proce- 
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dure.  This  falsehood  of  the  relator  represented  him  a6  an  indiffer- 
ent juror,  so  far  as  a  test  applied  by  the  people  was  concerned.  And 
so  far  this  falsehood  tended  to  impede  or  to  frustrate  the  administra*- 
tion  of  justice,  to  violate  the  rights  of  the  people  as  represented  in  their 
legal  tribunal  that  was  to  be  constituted  by  a  judge  and  12  indifferent 
jurymen.  This  falsehood  was  uttered  during  the  sitting  of  the  court 
and  in  its  immediate  view  or  presence.  And  I  think  that  such  behavior 
was  within  the  statutory  words  "tending  *  *  *  to  impair  the 
respect  due  to  its  authority."  The  authority  of  the  court  is  the  official 
power  of  the  court  Anderson's  Law  Diet.  Authority.  The  official 
power  of  the  court  was  to  try  the  indictment  with  a  jury.  The  securing 
of  the  jury  prescribed  by  law  was  within  the  authority  committed  by 
law  to  the  court  in  the  last  instance,  and  was  within  its  supervision. 
And  this  was  a  falsehood  by  a  proposed  juror,  conscious  that  the  pur- 
pose of  the  inquiry  was  as  to  his  indifference,  whereby  he  impaired  the 
respect  due  to  the  court  which  required  the  truth. 

And,  second,  as  to  the  behavior  in  the  jury  room.  The  relator  had 
taken  the  oath  as  a  juror,  which  "gives  the  measure  of  his  duty.  He 
is  to  well  and  truly  try  the  issue  joined,"  etc.  Elbert,  C.  J.,  for  the 
court,  in  Stratton  v.  People,  5  Colo.  277.  The  return  shows  that  he  had 
answered  the  assistant  district  attorney  that  he  would  try  the  cause 
only  upon  the  evidence  given  by  the  witnesses,  but  he  did  not  Nor  did 
he  leave  his  fellows  so  to  do,  in  that  he  declared  to  them  during  their 
deliberations  that  he  knew  the  defendants  and  their  place,  that  he 
had  visited  it  on  seyeral  occasions,  and  that^in  his  opinion  the  place  was 
all  right  and  correct  Thus  avowedly  upon  his  personal  knowledge 
he  gave  evidence  as  a  witness  upon  the  very  issue,  namely,  whether  the 
defendants  kept  that  place  as  a  disorderly  house  and  a  public  nuisance. 
He  departed  from  his  office  as  a  juror,  to  demean  himself  while  a 
juror  as  a  witness  unsworn  and  not  cross-examined,  or  as  an  advocate. 

Such  behavior  was  during  the  sitting  of  the  court,  and  in  its  imme- 
diate view  and  presence.  Feople  ex  rel.  Choate  v.  Barrett,  56  Hun, 
351,  9  N.  Y.  Supp.  321,  affirmed  121  N.  Y.  678,  24  N.  E.  1095.  And  I 
think  that  such  behavior  was  contemptuous.  The  kind  of  contempt  as 
is  within  the  purview  of  the  statute  has  further  been  described  as  a 
.willful  attempt  of  whatsoever  nature  to  influence  improperly  jurors  in 
the  impartial  discharge  of  their  duties,  whether  it  be  by  conversations 
or  discussions.  9  Cyc.  L.  &  P.  IS,  cited  in  Emery  v.  State,  78  Neb.  547, 
111  N.  W.  374,  9  L.  R.  A.  (N.  S.)  1126.  See,  too,  State  v.  Jones,  29  S. 
C.  201,  233,  7  S.  E.  296.  I  fail  to  perceive  why  the  circumstance  that 
the  offender  was  a  juror  can  affect  the  principle.  It  seems  to  me  a 
fortiori  that  such  act  was  flagrant.  The  pertinent  principle  may  be 
found  in  the  leading  case  of  People  ex  rel.  Munsell  v.  Court  of  Oyer 
and  Terminer,  supra.  The  charge  against  Petit  Juryman  Munsell 
was  that  he  privately  visited  the  scene  of  the  affray.  Although  it  had 
been  alleged  that  he  had  made  that  visit  against  the  orders  of  the 
court,  it  was  conceded  that  there  had.  been  no  order  of  the  court.  In 
the  course  of  the  discussion,  the  court,  per  Finch,  J.,  in  comment  says : 

"On  the  face  of  the  order  It  is  recited  that  he  wUlfuUy  disobeyed  the  com- 
mand of  the  court.  If  that  was  true,  there  was  a  criminal  contempt ;  but  It 
Is  here  conceded  not  to  be  true,  and  that  no  order  of  the  court  was  disobeyed^** 
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The  principle  that  survives  is  this :  If,  as  declared,  Munsell  would 
have  been  guilty  of  a  criminal  contempt  had  there  been  an  order  of 
the  court,  this  juror  was  guilty  of  a  criminal  contempt,  in  that  he 
disobeyed  his  oath  to  determine  the  case  only  upon  the  evidence.  The 
obligation  of  the  oath  had  as  much  legal  solemnity  as  the  order  of 
the  court ;  both  regulated  the  duty  of  the  juror.  And  I  think  that  such 
behavior  went  to  impair  the  respect  due  to  the  authority  of  the  court 
At  the  time  in  question  the  court  in  the  contemplation  of  the  law  con- 
sisted both  of  judge  and  jury.  The  authority  of  the  jury  was  the 
power  to  decide  the  case  upon  the  evidence  given  by  the  witnesses. 
And  with  such  power  was  correlated  the  duty  to  consider  the  evidence 
only.  If  this  juror  wittingly  sought  to  influence  the  jury  by  matters  ex- 
trinsic to  the  evidence,  his  act  tended  to  impair  the  respect  due  to  the 
authority  of  the  court. 

The  return  does  not  show  that  the  relator  was  sworn  before  he  made 
the  answers  as  to  his  qualifications.  But  I  think  that  the  question  of 
his  contempt  in  his  false  answers  would  not  be  affected,  if  those  an- 
swers were  made  without  oath.  The  oath  is  not  a  prerequisite,  for  its 
purpose  is  to  subject  the  falsifier  to  the  pains  of  perjury  (Bouvier, 
Rawle's  3d  Rev.),  and,  under  our  statute,  to  eliminate  challeng^e  for 
actual  bias  (section  376,  Code  of  Crim.  Proc.).  The  effect  of  the  an- 
swers, save  upon  the  relator,  was  the  same,  whether  he  was  sworn  or 
not.  I  perceive  no  logic  in  the  proposition  that  the  commission  of  per- 
jury is  essential  to  a  contempt  by  false  answers.  I  know  of  no  rule, 
no  requirement  of  statute,  that  a  proposed  juror  must  be  sworn  be- 
fore he  answer  the  questions  as  to  his  qualifications,  at  least  in  the 
absence  of  objection  or  request.  I  find  no  provision  of  statute  law 
upon  the  subject,  while  the  reference  to  the  declaration  on  oath  in  sec- 
tion 376  of  the  Code  of  Criminal  Procedure  would  seem  to  indicate 
that  an  oath  was  not  in  contemplation  at  the  outset  of  an  inquiry  as  to 
the  expression  or  formation  of  an  opinion,  etc.  In  Zell  v.  Common- 
wealth, 94  Pa.  258,  272,  when  the  trial  court  allowed  the  prosecution  to 
challenge  jurors  for  cause  on  account  of  answers  made  without  the 
jury  having  been  first  sworn  on  the  voir  dire,  the  court  held  that  in 
the  absence  of  objection,  exception  or  request  there  was  no  error.  To 
the  same  effect,  see  State  v.  Hoyt,  47  Conn.  519,  520,  36  Am.  Rep.  89; 
Bracken  v.  Preston,  1  Pin.  (Wis.)  365,  368;  United  States  v.  Cornell, 
2  Mason,  91,  105,  Fed.  Cas.  No.  14,868.  In  the  case  last  cited.  Story, 
J.,  says: 

"The  objection,  however,  affects  to  place  some  reliance  upon  the  fact  that 
the  Jurors  were  not  sworn  or  affirmed  to  the  truth  of  their  statements.  But 
this  was  surely  unnecessary,  where  no  doubt  was  entertained  of  their  per- 
fect veracity.  I  agree  with  the  doctrine  laid  down  In  the  boolc  cited  by  the 
prisoner's  counsel,  that  where  the  Jurors  challenge  themselves,  they  may  be 
sworn  to  the  truth  of  their  asseverations.  1  Chitty,  Criminal  Law,  443.  But  when 
these  are  undoubted,  of  what  use  can  It  be  to  make  assurance  doubly  sure? 
I  may  add  that  in  all  the  courts  of  New  England,  where  I  have  seen  practice, 
the  course  pursued  on  this  occasion  has  been  uniformly  adopted.  I  do  not  deny 
that  the  facts  to  establish  a  lawful  challenge  to  the  polls  may  be  ascertained 
by  triors  according  to  the  course  of  the  common  law ;  all  I  assert  la  that  this  is 
not  the  usual  or  necessary  mode  with  us ;  and  least  of  all  is  It  proper,  where 
the  facts  are  not  disputed,  and  the  cause  of  challenge  Is  apparent  and  admitted, 
and  resolves  itself  Into  a  mere  point  of  Idw." 
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It  must  be  temembtrtd  that  we  have  not  before  us  any  question  of 
due  procedure  or  one  that  presents  a  request  that  the  juror  be  sworn,  or 
an  exception  to  omission  or  refusal  to  administer  an  oath. 

It  is  contended  by  the  learned  counsel  for  the  relator  that  the  testi- 
mony of  the  jurors  was  not  competent.  This  contention  rests  upon  the 
rule  that  the  jurors  could  not  impeach  their  verdict,  which  I  have  at- 
tempted to  show  has  no  application  in  this  case. 

•  [11]  The  learned  counsel  contends  that  the  moving  papers  on  the 
motion  were  a  nullity  and  the  proceedings  void.  This  proceeding  was 
instituted  by  an  order  to  show  cause  upon  affidavits.  The  relator  ap- 
peared on  the  return  day  and  was  represented  by  counsel.  He  moved 
for  dismissal  on  the  insufficiency  of  the  moving  papers,  and  asked  time 
for  argument.  The  case  was  continued,  but  it  does  not  appear  that  the 
motion  was  argued  or  pressed,  and  the  court  without  objection  pro- 
ceeded with  the  examination  of  the  jurors.  The  appearance  and  sub- 
mission to  a  hearing  on  the  merits  was  a  waiver  of  any  defects  that 
might  be  in  the  preliminary  process,  and  conferred  jurisdiction  of  the 
person.  Bowman  v.  Seaman,  152  App.  Div.  694,  137  N.  Y.  Supp.  568, 
citing  Sweeney  v.  O'Dwyer,  197  N.  Y.  499,  90  N.  E.  1129;  People  ex 
rel.  Barnes  v.  Court  of  Sessions,  supra,  147  N.  Y.  295,  41  N.  E.  700. 

[12]  I  am  of  opinion  that  an  appeal  from  the  order  that  declares  a 
criminal  contempt  committed  in  a  criminal  case  does  not  lie,  but  that 
the  proper  remedy  is  certiorari.  People  ex  rel.  Taylor  v.  Forbes,  143 
N.  Y.  223,  38  N.  E.  303.  As  to  the  general  principle,  see  New  Orleans 
V.  Steamship  Co.,  20  Wall.  387,  22  L.  Ed.  354,  citing,  inter  alia,  Cros- 
by's Case,  3  Wilson,  188  [see  pages  202,  203,  204] ;  Dodd  v.  Una, 
40  N.  J.  Eq.  672,  715,  5  AtL  155. 

I  advise  dismissal  of  the  appeal  and  affirmance  of  the  order. 

RICH  and  JAYCOX,  JJ.,  concur. 

PUTNAM,  J.  (dissenting).  On  July  11,  1918,  a  jury  acquitted 
Louis  Schwab  and  wife,  after  a  trial  lasting  four  days  in  Nassau 
County  Court,  on  an  indictment  for  keeping  a  disorderly  house  at  Free- 
port.  On  July  29,  1918,  Thomas  B.  Nunns,  one  of  this  jury,  was 
served  with  an  order  to  show  cause  why  he  should  not  be  punished  for 
contempt.  This  was  based  on  the  affidavits  of  Mr.  Edwards  assist- 
ant district  attorney,  and  of  three  members  of  the  jury. 

Mr.  Edwards  deposed  that  since  the  verdict  rumors  had  come  to  him 
that  Nunns  "had  stated  to  the  jurors  wjiile  in  deliberation  in  the  jury 
room,  that  the  place  was  all  right,  because  he  had  been  there  on  many 
occasions  with  his  wife,  and  that  there  was  a  much  worse  place  in  Free- 
port,  and  that  certain  Freeport  people  were  jealous  because  Schwab 
was  making  a  lot  of  money,  and  they  wanted  to  put  him  out  of  busi- 
ness." Mr.  Edwards  also  set  out  that,  before  accepting  Nunns  as  the 
ninth  juror,  he  had  inquired  if  Nunns  knew  either  of  the  defendants, 
if  he  had  ever  been  in  the  place,  which  he  answered  in  the  negative, 
and  that  Nunns  had  stated  that,  if  accepted,  he  would  be  governed  by 
the  evidence  in  the  case. 

After  the  trial,  Mr.  Edwards  further  deposed  that  he  had  this  col- 
loquy with  Nunns: 
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"Mr.  Edwards:   I  understand,  Mr.  Nonns,  tbat  yoa  were  the  wtiole  Jozy; 

that  you  told  them  you  knew  all  about  the  place. 

"Mr.  Nunns :  Well,  T  only  told  the  truth ;  I  did  tell  them  all  I  knew  about  it 
and  that  I  had  been  there  with  my  wife,  and  that  I  had  never  seen  anything 
wrong. 

"Mr.  Edwards:  Did  you  think  that  was  fair?' 

The  affidavit  continued: 

"Mr.  Vandewater,  the  foreman  of  the  Jury,  said  he  was  surprised,  whUe 
the  deliberation  was  going  on,  to  think  the  district  attorney  allowed  a  man  with 
such  prejudice  and  so  much  alleged  knowledge  of  the  place  upon  the  Jury,  and 
deponent  informed  the  foreman  of  the  Jury  that  he  had  been  assured  that  said 
Juror  was  an  honest  man.  After  the  trial  Thos.  B.  Nunns  visited  Schwab's 
place  on  several  occasions.  Deponent  further  says  that  he  haa  not  found  any 
reflect  (sic)  on  any  other  Juror  and  whatever  effort  (sic)  this  man  Nunns  had 
on  the  Jury  we  cannot  tell ;  but  we  do  think  a  dishonest  man  upon  the  Jury  at 
this  time,  during  the  trial,  could  plant  disfavor  of  the  people's  case  with  the 
Jury,  as  they  proceeded,  because  on  the  first  ballot  the  Jury  stood  six-six." 

The  order  required  Nimns  to  show  cause  why  he  should  not  be 
punished  "for  contempt  of  this  court  in  and  out  of  its  presence."  Re- 
lator appeared  by  counsel,  and  moved  to  dismiss  the  proceedings.  The 
court  directed  an  adjournment,  saying: 

"The  district  attorney  will  subpoena  the  Jurors  and  have  them  here  at  the 
next  hearing." 

On  August  5th,  the  adjourned  day,  there  were  called  and  sworn 
nine  members  of  the  jury.  Over  objection  and  exception  two  of  such 
jurors  (Vandewater  and  MuUin)  testified  that  Nunns  had  said  to  the 
jurors  that  he  knew  the  people  and  had  been  in  the  place  with  his 
wife ;  four  (Frank,  Jackson,  Doncourt,  and  De  Mott)  that  Nunns  said 
he  had  been  in  the  place  or  had  been  there  more  than  once ;  two  others 
(Foley  and  Siles)  remembered  no  such  statement  White  (the  remain- 
ing juror  pi:oduced)  said  he  had  heard  no  such  statement  of  Nunns 
in  the  jury  room,  but  some  time  after  the  trial,  when  riding  from' 
Mineola  to  Freeport,  Nunns  had  said  that  he  had  been  with  his  wife 
in  the  Schwab  place,  and  that  he  did  not  see  anything  the  matter  with 
it.  Whether  this  was  a  visit  before  the  trial,  did  not  appear.  Don- 
court's  cross-examination,  having  been  cited  in  part  in  the  majority 
opinion,  is  in  full  as  follows : 

"Cross-examination  by  Mr.  Clock:  Q.  Do  you  recall  any  question  that  was 
asked  of  him  [Nunns]  by  the  district  attorney  ]t)efore  he  became  a  Juror?  A. 
Why,  no ;  I  don't  know ;  I  paid  no  particular  attention. 

"By  Mr.  Edwards:  Q.  You  recfiU  that  the  district  attorney  asked  you  and 
the  rest  of  the  Jurors  a  great  deal  about  their  acquaintanceship  with  the  de- 
fendant and  their  knowledge  of  the  place?    A.  Yes. 

"By  Mr.  Clock :  Q.  When  did  he  say  he  had  been  in  the  place?  A.  I 
don't  know  that  he  made  any  statement  as  to  the  time,  prior  to  the  trial,  of 
course.'* 

Thus  the  witness  may  have  understood  the  question  and  his  reply 
as  referring  to  Nunns'  statements  prior  to  the  trial*  None  of  these 
witnesses  supported  the  moving  affidavit  as  to  the  questions  to  Nunns 
before  he  was  sworn  as  a  juror,  or  as  to  Nunns'  alleged  replies. 

The  relator,  standing  on  his  exceptions  to  the  competency  of  such 
conversation  in  the  jury  room,  offered  no  testimony.     The  learned 
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County  Judge  found  the  rdator  guilty  of  a  contempt  for  false  state- 
ments about  not  knowing  defendants,  before  he  was  taken  as  a  juror; 
also  for  saying  to  his  fellow  Jurors,  while  deliberating  on  the  case,  that 
he  knew  defendant  Schwab,  also  the  place  of  business,  and  that  he  had 
been  in  the  place  of  business  several  times  before  the  trial. 

Accordingly,  on  August  15,  1918,  Nunns  was  adjudged  in  criminal 
contempt  and  fined  $150,  or  30  days'  imprisonment  in  the  county  jail. 
A  writ  of  certiorari  to  review  these  proceedings  was  sued  out. 

Here  is  a  startling  result.  After  a  criminal  trial  has  ended  in  an  ac- 
quittal, a  juror  from  the  vicinage,  whom  the  prosecutor  regarded  as 
influential  in  bringing  about  the  disappointing  result,  is  fined,  with  im- 
prisonment in  default  of  payment.  While  jurors  were  so  fined  under 
the  Stuart  kings  (Hawkins,  Pleas  of  the  Crown,  c.  72,  §  5 ;  Hallam, 
Const.  Hist.  vol.  2,  c.  13),  such  usurpation  was  stopped  in  1671  by 
Vatighan,  C.  J.,  in  Bushell's  Case  (Vaughan  R.  135),  where  the  jurors, 
for  not  convicting  Perni  and  Mead  of  the  crime  of  unlawful  assembly, 
had  been  each  fined  40  marks.^ 

In  these  proceedings  the  learned  County  Judge  did  not  have  inter- 
rogatories presented,  but  caused  the  members  of  the  jury  to  be  sub- 
poenaed and  examined  viva  voce  before  him.  The  relator  was  thus 
confronted  with  the  witnesses  against  him,  which  is  the  preferable 
method  with  such  peculiar  charges.  Gompers  v.  Buck's  Stove  &  Range 
Co.,  221  U.  S.  418,  444,  31  Sup.  Ct.  492,  55  L.  Ed.  797,  34  L,  R.  A, 
(N.  S.)  874;  Bates'  Case,  55  N.  H.  325;  Staley  v.  South  Jersey  Realty 
Co.,  83  N.  J.  Eq.  300,  307,  90  Atl.  1042,  L.  R.  A.  1917B,  113,  Ann. 
Cas.  1916B,  955.  But  the  vice  and  fundamental  error  was  the  inquisi- 
tion into  the  privacy  of  the  jury  room,  where  what  a  juror  says  and 
bow  he  votes  is  "within  the  seal  of  secrecy  for  all  time."  1  Bailey, 
Habeas  Corpus,  §  96,  pp.  378,  379 ;  Wigmore  on  Evid.  §  2346 ;  Whar- 
ton, Evid.  §  601.  How  could  justice  be  administered  through  results  of 
free  conference,  unless  jurors  understand  "that  their  ddiberations  in 
the  jury  room  are  inviolable,  and  that  the  reasons  for  their  verdict 
cannot  be  questioned."    Jones  on  Evid.  §  766. 

Ordinarily  it  is  their  verdict,  not  the  discussions  leading  to  it,  that 
is  the  essential.  But  if  it  were  otherwise,  the  absolute  privilege  sur- 
rounding the  jury's  deliberations,  as  distinguished  from  overt  acts, 
cannot  be  violated,  without  destroying  the  jury's  constitutional  pur- 
pose. To  subject  them  to  such  a  questioning  tends  to  restrain  freedom 
of  expression^  so  essential  to  full  deliberation,  if  not  to  overawe  them 
in  discharge  of  their  duty. 

Although  in  1805  a  juror's  affidavit  was  received  in  New  York  to 
show  the  misconduct  in  reaching  a  verdict  by  averaging  the  estimates 

1  As  to  the  eArly  practice  of  fining  Jurors,  see  Throckmorton's  Case,  by  Fitz- 
James  Stephen,  In  Select  Legal  Essays,  vol.  2,  p.  491.  The  full  proceedings 
with  the  resolute  jury  which  held  out  against  convicting  Penn  and  Mead  are  In 
Forsythe  Trial  by  Jury,  p.  154.  Disapproval  of  the  practice  appears  In  4  Bl. 
Ck>m.  361.  Neither  in  trials,  nor  in  the  Star  Chamber  afterwards,  have  I  found 
that  a  Judge  ever  questioned  a  Juror  as  to  what  they  had  said  in  retirement. 
In  1578  a  Juror  was  committed  to  the  Fleet,  and  then  fined,  for  so  small  a 
matter  as  eating  confectionery  after  the  jury  had  left  the  barl  Wilsden  v. 
EUOngton,  2  Plowden  Bep.  510,  519. 
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of  damage,  Kent,  C.  J.,  dissented  (Smith  v.  Cheetham,  3  Caines,  57), 
and  his  view  has  not  only  prevailed  in  New  York  (Clum  v.  Smith,  5 
Hill,  560;  Williams  v.  Montgomery,  60  N.  Y.  648),  but  throughout  the 
entire  country,  save  only  in  six  jurisdictions  (Wigmore,  §  2354;  Jones 
on  Evid.  §  767,  note  9i),  It  is  also  the  rule  in  British  dependencies. 
Oswald,  Contempt  (Ed  1913)  p.  212. 

The  learned  court  from  his  own  memory  migrht  recall  the  negative 
statements  attributed  to  Nunns,  before  he  was  taken  upon  this  jury; 
but  he  could  not  know  whether  such  statements  were  true  or  were 
false,  except  by  means  of  the  testimony  of  the  other  jurors,  when  ques- 
tioned as  to  their  consultations.  Hence  this  judgment,  purporting  to 
convict  the  relator  of  criminal  contempt,  must  finally  rest  upon  such 
testimony  improperly  received.  It  violated  the  ancient  and  recognized 
rule  that,  when  "the  jury  retire  to  deliberate  upon  their  verdict  to  be 
given,  their  conversations  and  discussions— their  deliberations— can- 
not be  inquired  into."  Hewett  v.  Chapman,  49  Mich,  4,  12  N.  W.  888. 
In  Wharton's  words : 

"The  commnnlcatlona  between  jurors  referring  to  the  case  under  considera- 
tion, as  an  ofDdal  body,  are  privUeged,  and  they  cannot  be  compeUed  to  tes^ 
tity  to  the  same;  nor  will  testimony  be  received  to  show  their  mistake,  or  to 
Impeach  their  verdict/'    1  Crim.  Evid.  (10th  Ed.)  p.  1054. 

The  wisdom  that  forbids  to  pry  into  the  consultations  of  jurors  es- 
pecially applies  in  a  criminal  case.  Suppose,  after  conviction,  it  were 
made  to  appear  that  against  the  statute  and  charge  of  the  court  one 
juror  had  forcibly  commented  to  his  fellows  upon  the  failure  of  the 
accused  to  be  sworn,  could  the  court  punish  such  remark,  or  even 
permit  it  to  be  the  subject  of  inquiry  ? 

Furthermore,  this  is  a  matter  of  complaint  which,  in  Coke's  words, 
"was  never  seen  before."  Punishment  for  contempt  is  here  applied 
to  acts  not  external  to  the  deliberations  of  the  jury,  nor  to  overt  acts, 
like  drunkenness  (Perry  v.  Bailey,  12  Kan.  539),  but  to  the  intimate  and 
free  conversations  between  jurors,  in  which  expressions  of  personal 
knowledge  passed,  before  arriving  at  their  verdict.  There  is  no  out- 
side proof  that  before  the  trial  the  relator  had  declared  a  bias  or  parti- 
sanship, as  in  Hyman  v.  Eames  (C.  C.)  41  Fed.  676,  which  cannot  be 
deemed  an  authority  here. 

The  jurisprudence  of  New  York  has  jealously  guarded  the  privacy 
of  a  jury's  consultations.  In  civil  cases  New  York  abolished  "attaints 
upon  untrue  verdicts,"  (Act  March  30,  1801,  Kent.  &  R.  Laws,  vol.  1, 
c.  358,  §  28)  25  years  before  that  strange  process  of  investigating  juries!* 
actions  was  finally  repealed  in  England  (St.  6  Geo.  IV,  c.  50,  §  60). 

Our  Revised  Statutes  set  strict  bounds  upon  courts'  investigation 
of  the  jury  room  by  this  provision : 

"Attaints  upon  untrue  yerdicts  are  abolished ;  and  for  any  verdict  rendered 
by  him,  no  Juror  shaU  be  questioned,  or  be  subject  to  any  action  or  proceeding, 
dvil  or  criminal,  except  to  indictment  for  corrupt  conduct  in  rendering  such 
verdict,  in  the  cases  prescribed  by  law."    2  Bey.  Stat  p.  42X,  g  69. 

The  revisers*  note  to  this  called — 

"the  residue  new,  but  declaratory  of  a  principle  that  haa  been  eomettmes  dis- 
regarded."   Revisors'  Reports,  yoL  5,  p.  65. 
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Jurors  are  pmtected  from  inquisition  and  punishment^  save  by  pro- 
cess under  indictment,  with  jury  trial,  by  ^  like  provision  in  our  Civii 
Rights  Law  (Consol.  Laws,  c.  6),  §  14,  in  that  it  wholly  drops  the  quali- 
fying words  "in  rendering  such  verdict."  Hence  the  Legislature  has 
unmistakably  left  misconduct  of  jurors  to  be  dealt  with  under  the 
established  methods  of  the  criming  law. 

•  My  real  difference  with  my  Brethren  is  whether  these  provisions  can 
be  disregarded,  if  only  the  verdict  be  not  technically  affected.  After 
a  jury  t^s  be«a  discharged^  can  the  prosecution  call  v^  the  jurors  and 
demand  to  have  them  sworn  again,  to  testify  how  and  by  what  argu- 
ments they  finally  voted  not  to  convict?  What  would  be  left  of  the 
moral  value  of  an  acquittal,  if  the  jurors,  or  one  of  them,  could  be  fin- 
ed for  participation  in  this  result  ?  The  distinction  as  to  such  inquisi-. 
tion  (hitherto  happily  unlmown  in  the  United  States)  is  plain.  It  is 
between  what  the  jurors  may  say  in  deliberating  upon  their  successive 
votes— what  Wigmore  calls  "their  subjective  freedom  of  expression" 
*t-and  overt  acts,  like  getting  drunk,  or  otherwise  incapacitating  them^ 
selves  from  discharge  of  their  duty,  or  the  effect  on  them  of  extran-t 
eous  inihiences,  like  evidential  papers  from  a  party,  or  newspapers 
covertly  brought  into  the  jury  room.  The  decisioti  of  McDonald  v, 
Pless,  238  U.  S.  264,  35  Sup.  Ct.  783,  59  L.  Ed.  1300,  reUcd  upon  in 
the  majority  opinion,  was  a  civil  cause,  in  which  despite  the  attempt  to 
have  a  juror  afterwards  sworn  upon  defendant's  motion  for  a  new 
tripJ,  a  quotient  verdict  was  ^stained. 

Professor  Wigmore  says  (section  2345): 

"The  dogma  tiiat  a  Juror  may  not  impeach  his  verdict  is,  then^  in  Itsell 
neither  correct  In  law  nor  reasonable  in  principle." 

He  refers  this  doctrine  of  exclusion  to  the  general  principle  of  priv- 
ileged communications  between  jurors  during  retirement.  He  Jays 
down  the  fundamental  principle: 

'*The  communications  originate  in  a  confidence  of  secrecy;  this  confidence 
is  essential  to  the  due  attainment  of  the  Jury's  constitutionfil  purpose;  the 
relation  of  Juror  is  clearly  entitled  to  the  highest  consideration  and  the  most 
careful  ptotectioo ;  axMl  the  injury  from  disclosure  would  certainly  oYerbal- 
aace  the  beneats  thereby  gained."    Section  2346. 

He  also  states  that  the  communication  of  a  juror's  expressions  of 
•  personal  knowledge  are  within  the  privilege  for  confidential  commu- 
nications **which  ought  to  exclude  them."    Section  2354b. 

However  it  may  be  in  other  jurisdictions,  in  the  state  of  New  York 
it  is  the  privilege  of  the  jurors  that  is  inviolable,  not  the  result  in  a 
mere  verdict,  the  value  of  which  depends  wholly  on  maintaining  such 
privilege.  Suppose,  after  a  jury  have  failed  to  agree  and  have  Jbeen 
discharged,  a  juror  should  be  sued  for  slander  in  having  told  his  fel- 
^w  jurors  that  the  defendant  in*  the  case  was  a  thief.  Would  such  evi- 
dence be  admissible,  because  it  would  not  happen  to  "impeach  a  ver- 
dict"? 

The  power  to  punish  for  contanpt  in  this  state  is  limited.  Judiciary 
Law,  §  753,  subd.  6  (re-enacted  from  R.  S.  pt.  3,  c.  8,  tit.  13,  §  1): 

"A  person  duly  notified  to  attend  as  a  Juror,  at  a  term  of  the  court,  for 
improperly  conversing  with  a  party  to  an  action  or  special  proceeding,  to  be 
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tried  at  that  term,  or  with  any  other  person,  in  relation  to  the  merits  of  that 
action  or  special  proceeding,  or  for  receiving  a  conununicatioii  from  any  person. 
In  relation  to  the  merits  of  such  an  action  or  special  proceeding,  without  im- 
mediately disclosing  the  same  to  the  court."  ' 

The  revisers  spoke  of  defining  a  power  to  pnnish  contempts,  "which, 
while  it  IS  absolutely  necessary  in  ijiany  cases,  is  yet  perhaps  wore  lia- 
ble to  abuse/  and  in  England  has  been  abused,  more  than  any  other 
possessed  by  the  courts."  Subdivision  6  was  reported  as  enacted,  ex- 
cept that  the  word  "improperly"  was  inserted  by  the  Legislature,  who 
further  struck  out  the  revisers'  additions,  "for  eating  or  drinking,  after 
being  sworn  as  jurors,  or  for  departing  from  the  court,  or  for  separ- 
ating from  the  other  jurors  or  the  officer  having  them  in  charge,  with- 
out the  permission  of  the  court."  3  Rev.  Stat.  (2d  Ed.  1836)  appendix, 
pp.  772,  773.  To  seek  to  punish  for  things  privately  said  by  jurors  is 
not  found  either  in  section  750  or  753  of  the  Judiciary  Law.  V/here 
after  an  acquittal,  it  was  sought  to  call  in  question  the  act  of  a  grand 
jury  in  finding  the  original  indictment.  Coke  said  of  such  attack  on 
jurors : 

•*It  will  he  a  cause  of  infinite  vexation  and  occasion  of  perjury,  and  smother* 
ing  of  great  offenses,  if  such  averments  and  sapposals  shaU  be  admitted  after 
ordinary  and  judicial  proceeding;  and  it  will  be  a  means  'ad  deterrendos  et 
detrahendos  Joratores  a  serritlo  regis.' "  Floyd  &  Baker  Case,  12  Coke  Rep. 
23,24. 

Indeed,  the  federal  court  has  fined  a  grand  juror  for  such  disclos»»rc. 
In  re  Atwell  (D.  C.)  140  Fed,  368.  This  was  reversed  because  the  obli- 
gation of  secrecy  was  held  not  to  continue  after  the  grand  jury  had 
been  finally  discharged  and  the  accused  apprehended.  Atwell  v.  Unit- 
ed States,  162  Fed.  97, 89  C.  C.  A.-  97, 17  L.  R.  A.  (N.  S.)  1049, 15  Ann. 
Cas.  253. 

The  British  Court  of  Chancery  is  declared  to  be  "jealous  of  the 
personal  freedom  of  the  subjects  of  the  crown."  Hope  v.  Carnegie, 
L.  R  7  Equity,  254,  260.  Not  less  so  should  be  the  attitude  of  a  New 
York  court 

"The  power  which  courts  possess  of  punishing  for  contempts,  and  f<nr  refusal 
to  give  evidence,  is,  in  its  nature,  an  exception  to  the  provisions  of  the  Con- 
stitution. It  is  a  power  to  deprive  a  man  of  his  liberty,  without  a  Jury  and 
without  a  regular  trial.  It  cannot,  therefore,  he  extended,  in  the  least  degree, 
beyond  the  limits  which  have  been  Imposed  by  statute.  No  implication,  and 
no  fancied  necessity,  can  be  permitted  to  add  to  the  literal  meaning  of  the 
words  by  which  the  Legislature  have  restricted  this  power."  Rutherford  v. 
Holmes,  5  Hun,  317,  319,  affirmed  66  N.  Y.  868,  approved  in  Johnson  v.  Austin, 
76  App.  Div.  312,  313,  78  N.  Y.  Supp.  489. 

''*Any  shred  or  remnant  of  undefined  common-law  i^ewer  was  deemed  dan- 
gerous." People  ex  rel.  v.  Court  of  Oyer  and  Ta?m^  101  N.  Y.  246,  250, 4  N.  £L 
259,  261  (54  Am.  Bep.  691). 

Even  in  England,  where  there  is  no  limiting  statute,  as  in  New  York, 
for  contempt,  Sir  George  Jessel  solemnly  declared : 

"It  seems  to  me  that  this  jurisdiction  of  committing  for  contempt,  being 
practically  arbitrary  and  unlimited,  should  be  most  jealously  and  carefully 
watched,  and  exercised,. if  I  may  say  so,  with  the  irreatest  teluctfuice  and  the 
greatest  auxiety  on  the  part  of  judges  to  see  whether  there  is  no  other  mode, 
which  is  not  open  to  the  objection  of  arbitrariness  and  which  can  be  brought  to 
bear  on  the  subject."    In  re  Clements,  40  Law  Journal,  375,  383. 
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The  county  prosecutor  and  the  court  should  be  ever  zealous  to  pre- 
serve the  purity,  fairness,  and  impartiality  of  juries,  atid  to  use  all 
means  provided  by  the  Legislature  to  prevent  interference  with  the  due 
administration  of  justice.  But  the  present  order,  with  the  method  of 
inquiry  followed,  if  allowed  to  stand  as  a  precedent,  in  my  judgment 
would  work  greater  harm  than  could  come  from  this  acquittal.  Such 
order  removes  landmarks  which  our  ancestors  set  up.  It  strips  from 
acts  of  a  juror  in  an  official  body  the  protection  to  be  regularly  subject- 
ed to  indictment  and  trial  by  the  country,  a  safeguard  guaranteed  to 
the  worst  criminal.  It  does  violence  to  a  statute  carefully  framed  to 
restrict  criminal  contenrtpts  to  conduct  willfully  disobedient  or  disor- 
derly. 

Hence  I  vote  to  reverse,  and  to  dismiss  the  proceedings. 

KELLY,  J.  I  am  obliged  to  dissent,  »upon  the  ground  that  the  pro- 
ceedings against  the  relator  were  in  violation  of  Civil  Rights  Law,  § 
14.  The  juryman  was  called  to  account  in  a  contempt  proceeding  for 
i  verdict  rendered  by  him. 


a07  Misc.  Rep.  590) 

In  re  TACTKIAN'S  ESTATE. 

(Surrogate's  Court,  New  York  Ooimty.    Jane  19,  1919.) 

Wills  ^=»133— Hologbaphic  Will — ^Execution. 

Where  the  maker  of  a  holographic  wUl,  bearing  hlB  signature  at  the 
end,  told  the  two  witnesses  and  a  notary  pablle,  all  of  whom  knew  his 
signature,  which  was  visible  to  them»  that  the  paper  was  his  wilU  and  re- 
quested their  slgnatyres  as  wltne.sses,  there  was  a  sufficient  acJ^nowledg- 
ment  of  his  signature  and  publication,  under  Decedent  Estate  Law,  {  2L 

In  the  matter  of  the  estate  of  Stephen  D.  Tactkian.  On  objections 
to  probate  of  alleged  will.    Will  admitted  to  probate. 

Stoddard  &  Mark,  of  New  York  City  (John  M.  Stoddard,  of  New 
York  City,  of  counsel),  for  proponent 

Dicran  Simsarian,  of  New  York  City  (Harold  E.  Lippincott,  of  New 
York  City,  of  counsel),  for  contestant. 

FOWLER,  S.  Objections  to  the  probate  of  the  script  purporting 
to  be  the  last  will  of  the  deceased  were  filed  in  this  court,  and  upon  the 
trial  of  the  issues  before  me  it  appeared  that  the  only  question  involved 
was  whether  the  script  was  executed  by  the  deceased  in  accordance 
with  the  requirements  of  section  21  of  the  Decedent  Estate  Law 
(Consol.  Laws,  c.  13). 

^  The  script  is  a  holograph,  and  it  is  signed  at  the  end,  "S.  D.  Tact- 
kian."  There  is  no  attestation  clause.  Immediately  after  the  signa- 
ture of  the  deceased,  and  under  the  word  "witness"  is  the  signature' of 
ilaurice  Denhof,  and  under  the  latter  signature  is  the  word  "witness," 
followed  by  the  signature  of  Charlotte  King  Palmer.  Between  these 
two  signatures  and  to  the  right  of  them  is  the  signature  of  W.  L.  Kelly, 
''Notary  Public  No.  753,"  and  the  impression  of  his  seal  as  notary. 

^=»For  oUier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Dlgesta  A  Inde^'se 
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Upon  the  trial  before  me  Mr.  Denhof  testified  that  the  deceased 
showed  him  a  paper  and  asked  him  to  sign  as  a  witness,  and  that  the 
deceased  then  explained  to  him  that  the  paper  was  his  will.  The  wit- 
ness did  not  see  the  deceased  sign  his  name  at  the  end  of  the  paper,  but 
he  saw  his  signature  on  the  paper  and  knew  that  it  was  his  signature. 
Neither  of  the  other  two  witnesses  was  present  at  the  time  that  Denr 
hof  signed.  Charlotte  King  Palmer  testified  that  the  deceased  showed 
her  a  paper,  told  her  it  was  his  will,  and  asked  her  to  $ign  her  name  as 
a  witness.  She  did  not  see  the  deceased  sign  his  name,  but  at  the  time 
she  signed  as  a  witness  she  saw  his  signature  at  the  end  of  the  paper^ 
which  he  informed  her  was  his  will.  She  knew  his  signature.  Kelly, 
who  was  a  notary  public,  testified  that  the  deceased  showed  him  a  pa- 
per, which  he  said  was  his  will,  and  asked  him  to  sign  it  and  to  put  his 
seal  on  it.  Kelly  signed  his  name  to  the  paper,  and  at  that  time  saw 
the  signature  of  the  deceased  on  the  paper.      ,  j 

While  the  cases  are  not  uniform  in  regard  to  what  constitutes  ac- 
knowledgment of  a  signature  to  a  will,  it  seems  to  me  that  the  weight 
of  authority  i^  in*  favor  of  regarding  as  sufficient  acknowledgment  the 
act  of  a  testator  in  exhibiting  tP  two  or  more  persons  a  document  bear- 
ing his  signature,  at  the  same  time  stating  that  it  is  his  will,  and  re- 
questing the  persons  to  whom  it  is  exhibited  to  sign  it  -as  witnesses. 
Matter  of  Hunt,  110  N.  Y.  282,  18  N.  E.  106;  Matter  of  Mackay, 
110  N.  Y.  614,  18  N.  E.  433,  1  I..  R-  A.  491,  6  Am.  St.  Rep.  409. 
In  the  matter  under  consideration  I  am  inclined  to  think  that  the  ac- 
knowledgment by  the  deceased  to  the  witnesses  that  the  paper  exhibit- 
ed to  them  was  his  will,  his  request  that  they  sign  their  names  to  the 
paper  as  witnesses  to  his  will,  coupled  with  the  fact  that  his  signature 
at  the  end  of  the  paper  was  visible  to  them  when  they  signed,  and  that 
they  knew  his  signature,  constitute  a  sufficient  acknowledgment  of  his 
signature  and  a  publication  and  declaration  of  the  script  as  his  will  in 
conformity  with  the  requirements  of  section  21  of  the  Decedent  Es- 
tate Law.  Matter  of  Phillips,  98  N.  Y.  267 ;  Matter  of  Beckett,  103 
N.  Y.  167,  8  N.  E.  506;  Matter  of  Akers,  74  App.  Div.  461,  17  N. 
Y.  Supp.  643,  affirmed  ;73  N.  Y.  620,  66  N.  E.  1103. 

The  mother  of  the  deceased  puts  in  issue  the  validity  of  a  trust  at- 
tempted to  be  created  by  articles  3  and  4  of  the  will,  and  she  asks  for 
a  construction  of  articles  2,  5,  6,  and  7.  As  the  objections  to  the  pro- 
bate have  been  urged  with  considerable  force  and  learning,  it  may  be 
Uiat  the  contestants  will  appeal  from  the  order  entered  on  this  deci- 
sion, and  in  the  event  of  their  succeeding  in  the  appellate  court,  any 
construction  of  the  will  which  should  be  made  at  this  time  would  be 
unavailing.  I  will  therefore  admit  the  will  to  probate  and  reserve  the 
question  of  validity  and  effect  of  its  various  articles  for  future  consid- 
eration. 

Submit  decree  accordingly. 
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(107  Misc.  Eep.  468) 

In  re  PARIS'  ESTATB. 

(Surrogate's  Ctourt,  New  York  County.    June  9,  1910.) 

1,  Jttdghbnt    ^=^822(3) — ^Decision    or    New    Hampshibe    Comrr—BxiVDiifO 

Force  on  Sttbbogate's  Cotjet — Federal  Constitution, 

Decision  of  court  of  New  Hampshire  that  decedent  was  domiciled  In 
that  state  Is  not  binding  on  Surrogate'^  Conrjt  of  New  York,  on  application 
by  residuary  legatee  for  order  exempting  the  estate  from  taxation  on 
ground  of  nonresidence  of  decedent,  since  Const  U.  S.  art,  4,  1 1,  the  full 
faith  and  credit  clause,  does  not  prevent  the  Surrogate's  Court  from  in- 
quiring whether  the  New  Hampshire  court  had  Jurisdiction, 

2,  Domicile  ^=94(2) — Change — ^Intention. 

Intention  to  acqtilre  a  new  domicile  Is  not  sufficient;  it  must  be  supple- 
mented by  the  actual  acquisition  of  the  new  domicile. 

8.  DoHiciL]!r.^=»4(2) — ^Intent — Seix* Serving  Declaration. 

A  declaration  as  to  change  of  domicile  that  is  self-serving,  in  that  it 
secures  lower  taxes,  and  is  not  followed  by  acts  in  accordance  with  the 
declaration,  will  not  be  regarded  as  conclusive  of  the  matter  of  domicile^ 
but  will  yield  to  the  Intent  which  the  acts  and  conduct  of  the  person  clear- 
ly iDdlcate. 

4.  Domicile  ^=s>4(2) — Change— Expression  of  Intention  and  Engagement 
or  Room. 

Expressed  intention  of  widow,  domiciled  in  New  Hampshire  and  Uving 
in  a  well-furnished  and  commodious  house,  to  change  her  domicile  and 
acquire  one  in  New  York,  coupled  with  engagement  of  a  room  In  a  New 
York  hotel,  In  which  she  never  Uved  thereafter,  etc.,  held  not  to  have  effect- 
ed acquisition  of  a  new  domicile  in  New  York. 

In  the  matter  of  the  estate  of  Catherine  Paris.  On  application  by  a 
residuary  legatee  for  an  order  exempting  her  estate  from  taxation 
under  the  Transfer  Tax  Law.     Motion  granted. 

See,  also,  168  N.  Y.  Supp.  585. 

Dean,  Tracy  &  McBarron,  of  New  York  City  (Jabish  Holmes,  ol 
New  Ydrk  City,  of  counsel),  for  executor  and  residuary  legatee. 
.    John  B.  Gleason,  of  New  York  City,  for  state  comptroller. 

FOWLER,  S.  This  is  an  application  by  a  residuary  legatee  under 
the  will  of  the  decedent  for  an  order  exempting  her  estate  from  taxa- 
tion under  the  provisions  of  the  Transfer  Tax  Law  of  this  state 
(Consol.  Laws,  c.  60,  §§  220-245).  The  claim  for  exemption  is  based 
upon  the  contention  of  the  applicant  that  the  decedent  at  the  time 
of  her  death  was  not  a  resident  of  this  state.  The  state  comptroller 
opposes  the  application  and  contends  that  the  decedent  at  the  time  of 
her  death  was  domiciled  in  this  state. 

The  facts  upon  which  the  surrogate  is  asked  to  determine  the  ques- 
tion of  decedent's  domicile  are  stiptilated  by  the  parties  to  the  pro- 
ceeding, but  they  do  not  show  where  the  decedent  ,was  born,  and 
therefore  there  is  no  proof  of  her  domicile  of  origin.  The  record  does 
not  show  where  she  resided  prior  to  1862,  but  in  that  year  she  and 
her  husband  lived  at  the  Metropolitan  Hotel,  in  New  York  City, 
There  is  no  proof  that  at  that  time  they  owned  a  home  or  residence  in 
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this  State  or  in  any  other  state.  In  1867  or  1868  they  went  to  Charles- 
town,  N.  H.,  and  purchased  a  residence  therci  At  that  time  the  dece- 
dent's husband  was  engaged  in  business  in  this  city,  and  he  continued 
in  business  here  for  many  years  afterwards.  They  spent  the  summer 
of  each  year  in  Charlestown,  and  the  fall,  winter,  and  spring  in  New 
York.    They  did  not  own  a  home  in  New  York,  but  lived  at  hotels. 

The  decedent's  husband^  died  on  September  2,  1891.  The  record 
does  not  show  whether,  at  the  time  of  his  death,  he  had  acquired  a 
domicile  in  New  Hampshire.  After  his  death  the  decedent  continued 
Jo  reside  at  Charlestown,  N.  H.,  about  half  of  each  year,  and  during 
the  other  half  she  lived  at  hotels  in  various  cities.  She  was  assessed 
for  personal  taxes  in  Charlestown  as  a  resident  pf  New  Hampshire, 
and  continued  to.  pay  such  taxes  until  1913.  From  the  time  of  her 
husband's  death  until  1913  she  did  not  have  any  home,  except  her 
residence  ?tt  Charlestown,  N.  H.  It  is  therefore  clear  that,  irrespective 
of  whether  her  husband  had  acquired  a  domicile  in  New  Hampshire 
prior  to  his  death,  and  independently  of  his  domicile,  she  had  her 
domicile  in  New  Hampshire  for  many  years  between  1891,  when  her 
husband  died,  and  1913,  when  the  change  of  domicile  is  alleged  to  have 
taken  place. 

In  1912  there  was  a  change  in  the  tax  law  of  New  Hampshire  which 
materially  increased  the  decedent's  taxes,  and  in  that  year  she  said  that 
she  thought  she  would  change  her  residence.  In  1913  her  taxes  were 
still  further  increased,  and  she  then  said  that  "that  settled  it;  she 
would  change  to  New  York  and  take  up  her  domicile  in  her  old  home.*' 
In  September,  1913,  she  came  to  New  York  and  consulted  her  attor- 
ney in  relation  to  changing  her  domicile.  Subsequently  she  hired  a 
room  in  the  Manhattan  Hotel  in  this  city  for  $45  a  month.  The  room 
was  located  on  the  thirteenth  floor,  and  was  in  a  part  of  the  hotel  usu- 
ally occupied  by  men.  It  was  habitable,  but  did  not  have  a  bathroom 
of  other  toilet  facilities.  She  did  not  go  to  the  room,  nor  did  she  see 
it  or  use  it  for  any  purpose  whatever.  While  staying  at  the  hotel, 
and  after  she  had  rented  the  room  at  $45  a  month,  she  engaged  and 
occupied  two  other  rooms,  for  which  she  paid  $14  a  day.  She  remain- 
ed at  the  hotel  about  two  weeks  and  then  returned  to  Charlestown  via 
Boston.  At  the  time  she  rented  the  small  room  in  the  Manhattan 
Hotel  she  stated  that  she  wished  to  establish  a  residence  in  New  York 
City;  she  had  the  words  "Charlestown,  N.  H.,"  erased  from  her  trunk, 
and  the  words  "New  York  City"  substituted  therefor.  She  had  most 
of  her  securities  transferred  from  a  bank  in  Manchester,  N.  H.,  to 
New  York.  She  also  made  a  new  will,  in  which  she  described  herself 
as  of  New  York  City.  She  remained  in  Charlestown  during  the  win- 
ter of  1913-1914,  and  came  to  New  York  about  the  6th  of  April, 
1914.  She  remained  here  until  the  28th  of  April  and  then  left  for 
Charlestown,  iptending  to  remain  over  in  Boston  for  a  few  days. 
While  in  Boston  she  became  ill,  and  died  there  on  the  2d  of  May,  1914. 
.  During  the  many. years  of  her  residence  at  Charlestown  she  owned 
and  maintained  a  large  house  there.  The  house  was  well  and  tasteful- 
ly furnished ;  it  was  fitted  with  all  the  conveniences  of  a  comfortable 
home  and  kept  open  during  the  entire  year.    There  was  no  change  in 


Digitized  by 


Google 


Stir.  Ct)  IH  B9  PABIS'  ESXATB     ^  881 

(176  N.T.S.) 

l}iis  condftion  after  she  had  expressed  a  desire  to  acquire  a  domicile 
in  New  York  City.  She  did  not  remove  any  of  the  fnmiture  or  be- 
longings from  the  house,  and  it  was  still  kept  open  and  ready  for 
occupancy,  and  the  servants  retained  there.  After  she  had  expressed 
her  desire  to  change  her  domicile  from  New  Hampshire  to  New  York, 
she  did  not  acquire  any  residence  in  New  York,  other  than  the  small 
room  which  she  had  engaged  at  the  Manhattan  Hotel.  She  never 
brought  any  of  her  personal  belongings  to  that  room,  and  never  used 
or  occupied  it  for  any  purpose. 

Her  will  was  admitted  to  probate  in  New  York  as  the  will  of  a  resi- 
dent. Subsequently  an  application  was  made  by  the  executors  to  file 
in  the  probate  court  in  New  Hampshire  an  exemplified  copy  of  the 
record  of  the  probate  proceeding  in  this  court,  and  the  application  was 
denied  upon  the  ground  that  the  decedent  was  a  resident  of  New 
Hampshire,  and  not  a  resident  of  New  York  City,  Upon  appeal  to  the 
superior  court  of  New  Hampshire,  the  probate  court  was  reversed ;  but 
the  Supreme  Court  reversed  the  decree  of  the  superior  court,  and  afr 
firmed  the  decree  of  the  probate  court,  holding  that  the  decedent  was  a 
resident  of  and  domiciled  in  New  Hampshire.  Kerby  v.  Town  of 
Charlestown,  78  N.  H.  301,  99  Atl.  835,  L.  R.  A.  1917D,  785. 

[1]  Exemplified  copies  of  the  proceedings  in  the  New  Hampshire 
courts  have  been  submitted  an  this  application.  The  decision  pf  the 
New  Hampshire  courts,  however,  to  the  effect  that  the  decedent  was 
domiciled  in  New  Hampshire,  is  not  binding  on  this  court,  as  section  1 
of  article  4  of  fhe  United  States  Constitution,  which  provides  that 
full  faith  and  credit  shall  be  given  in  each  state  to  the  judicial  proceed- 
ings of  every  other  state,  does  not  prevent  this  court  from  inquiring 
whether  the  New  Hampshire  court  had  jurisdiction  to  make  the  find- 
ing or  decree.  Tilt  v.  Kelsey,  207  U.  S.  43,  28  Sup.  Ct.  1,  52  L.  Ed. 
95;  Matter  of  Horton,  217  N.  Y.  363,  111  N.  E.  1066,  Ann.  Cas. 
1918A,  611.  The  decree  of  the  Supreme. Court  of  New  Hampshire 
was  to  the  effect  that  she  was  liable  to  assessment  for  personal  taxes 
as  a  resident  of  New  Hampshire.  If  she  was  a  resident  of  New 
Hampshire,  the  court  had  jurisdiction  to  make  the  decree.  But  the 
finding  of  that  court  that  it  had  jurisdiction  is  not  binding  on  this 
court. 

The  determination  of  the  application  made  to  this  court  for  the  ex- 
emption of  the  estate  of  the  decedent  from  taxation  in  this  state  is 
dependent  upon  the  finding:  of  the  court  on  the  controverted  question 
of  domicile.  This  court  has  jurisdiction  to  determine  that  question, 
and  may  do  so  independently  of  any  finding  made  by  the  New  Hamp^ 
shire  courts. 

[•2]  From  the  facts  already  stated  it  is  evident  that  the  decedent 
had  acquired  a  domicile  in  New  Hampshire  prior  to  1913;  therefore 
the  only  question  is  whether  her  subsequently. expressed  intention  to 
change  her  domicile  in  New  Hampshire  and  to  acquire  a  domicile  in 
New  York,  couplied  with  the  engaging  of  a  room  in  the  Manhattan 
Hotel,  is  sufficient  to  warrant  a  finding  that  she  actually  abandoned  her 
New  Hampshire  domicile  and  acquired  one  in  New  York.  The  in- 
tention to  acquire  a  new  domicile  is  not  sufficient.  It  must  be  sup- 
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plemented  by  the  actual  acquisition  of  tfie  new  domicile.  Matter  of 
Newcomb,  192  N.  Y.  238,  84  N.  E.  950;  Matter  of  Horton,  175 
App.  Div.  447,  161  N.  Y.  Supp.  1071.  If  the  decedent  really  intend- 
ed to  establish  a  home  in  New  York  City,  she  did  nothing  to  effectuate 
that  intention,  as  the  room  which  she  engaged  at  the  Manhattan  Hotel, 
while  habitable,  was  not  the  kind  of  a  room  to  which  she  was  accus- 
tomed or  which  she  usually  occupied  while  staying  at  that  hotel.  That 
she  did  not  intend  to  use  that  room,  as  a  home  or  residence  is  manifest 
from  the  fact  that  while  staying  at  the  hotel  she  did  not  occupy  that 
room,  but  engaged  and  occupied  other  rooms.  It  was  not  furnished 
by  her  as  a  home,  it  did  not  have  the  conveniences  and  facilities  of  the 
home  to  which  she  was  accustomed,  or  even  of  the  rooms  which  she 
temporarily  occupied  at  hotels,  and  the  most  conclusive  proof  that 
she  did  not  intend  to  make  it  her  home  is  that  she  never  used  or  oc- 
cupied it.  While  she  engaged  that  room  at  the  Manhattan  Hotel  and 
paid  for  it  by  the  month,  she  still  retained  her  home  in  Charlestown — 
a  home  fully  furnished,  equipped  with  all  conveniences,  and  cared  for 
and  attended  to  by  servants  who  had  been  connected  with  it  for  a 
number  of  years. 

[3,  4]  But  a  declaration  that  is  self-serving  and  not  followed  by 
acts  in  accordance  with  the  declaration  will  not  be  regarded  as  con- 
clusive, but  will  yield  to  the  intent  which  the  acts  and  conduct  of  the 
person  clearly  indicate.  Matter  of  Mesa,  172  App.  Div.  467,  159  N. 
Y.  Supp.  59;  Matter  of  Morgan,  176  App.  Div.  909,  162  N.  Y.  Supp. 
1132;  Matter  of  Harkness,  183  App.  Div.  396,  170  N.  Y.  Supp.  1024; 
Curtis  V.  Curtis,  185  App.  Div.  391,  173  N.  Y.  Supp.  103.  Notwith- 
standing the  declared  intention  of  the  decedent  to  abandon  her  domi^ 
cile  in  New  Hampshire,  she  did  nothing  which  would  indicate  that 
she  desired  to  change  the  manner  in  which  she  had  been  living  for 
years  previously  to  November>  1913.  She  spent  the  winter  of  1913- 
1914  at  Charlestown  and  came  to  New  York  inthe  spring  the  same^as 
she  had  been  doing  for  years.  Her  desire  to  abandon  her  domicile -in 
New  Hampshire  was  prompted  by  a  feeling  that  she  was  being  un- 
justly taxed  there ;  and  while  the  desire  to  evade  unjust  taxation  may 
be  sufficient  justification  for  a  change  of  domicile,  it  is  not  sufficient 
to  effect  the  change  unless  the  new  domicile  is  actually  acquired- 
Theref ore  it  seems  to  me  that  the  decedent  did  not  actually  intend  to 
acquire  a  new  home,  a  new  residence  or  a  hew  domicile  in  New  York, 
and  that  she  leased  the  room  in  the  Manhattan  Hotel  merely  for  iht, 
purpose  of  enabling  her  to  claim  a  residence  in  New  York  and  thus 
evade  the  payment  of  what  she  considered  unjust  taxes  in  New  Hamp- 
shire. 

I  will  therefore  find  that  the  decedent  did  not  acquire  a  new  domi- 
cile in  New  York,  and  that  at  the  time  of  her  death  she  was  not  a  resi- 
dent of  this  state.  The  motion  to  declare  the  estate  exempt  is  there- 
for granted.    Settle  order  on  notice. 
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In  re  MILLS'  ESTATB.      . 

fSurrogate's  Court,  New  York  CouAty.    June  20,  191^.) 

1,  Wnxs  ^=»61B — Construction— Bequbsts. 

Where  a  testatrix  directed  that  two-flfths  of  the  Income  from  a  tmst 
fund  be  paid  to  her  son,  or,  In  case  he  should  be  dead  at  her  death,  to 
his  children  living  at  time  of  death  of  testatrix,  until  the  sums  paid  to 
him  and  them  shall  amount  to  150,000,  and  another  paragraph  of  the  will 
proYlded  that,  if  the  son  should  survive  her  leaving  children  bom  during 
her  lifetime,  the  share  of  the  Income  given  to  the  son  should  on  his  death 
be  paid  to  such  children,  held  that,  the  son  having  survived  the  testatrix, 
.  his  right  tQ  the  income  became  absolute,  and  could  be  bequeathed  by  will 
as  he  had  no  children  bom  durli^  her  lifetim& 

2«  PEBPETCnriES  €3»7(2>— PBB80NAL  PrOPKKTT — TSUBfT, 

Where  the  trust  from  which  <tn  Inaome  bequeathed  by  testatrix  was 
created. under  the  will  of  another  person,  and  would  terminate  In  accord- 
ance with  the  provisions  of  the  will  which  created  It,  held,  jthat  the  di- 
•  rections  of  the  testatrix  as  to  payment  of  income  to  her  son  or  to  his  is- 
sue, etc.,  are  not  open  to  attack  on  the  ground  that  they  violated  the  stat- 
ute in  relation  to  tfie  suspension  of  the  absolute  ownership  of  peraonal 
property, 

^  In  the  matter  of  the  estate  of  Annie  M.  Mills.  Hearing  on  objec- 
tions to  the  account  of  the  executor.  Will  of  testatrix  construed,  and 
decree  ordered  settled  on  notice. 

Eliot  Norton,  of  New  York  City,  for  executor. 

Hunt,  Hill  &  Betts,'0f  New  York  City,  for  S.  Frcderk.  Mills. 

FOWIyER,  S.  Upon  tbe  hearing  before  me  of  objections  to  the 
account  of  the  executor,  a  question  was  raised  by  one  of  the  parties 
interested  as  to  the  proper  construction  of  paragraph  4  of  the  will  of 
the  testatrix.  In  that  paragraph  the  testatrix  directs  that  two-fifths 
of  the  income  from  a  certain  trust  fund  be  paid  to  her  son  Philip, 
"or  in  case  he  is  dead  at  the  time  of  my  death,  to  his  children  living  at 
the  time  of  my  dftath,  until-  the  sums  so  paid  to  him  and  them  coUec- 
tiv<lly  shall  amount  to  $50,000."  In  paragraph  3  of  the  will  the  tes- 
tatrix provided  that,  if  her  son  Philip  survived  her,  but  died  leaving 
children  who  were  bom  during  her  lifetime,  the  share  of  the  income 
giveh  to  Philip  should  upon  his  death  be  paid  to  such  children.  The 
testatrix  died  on  May  13>  1916,  and  her  son  Philip  died  on  July  25, 
19^18.  He  left  a  will  by  which  he  disposed  of  hi^  interest  in  the  estate 
of  the  testator. 

[1,  2]  The  bequest  of  two-fifths  of  the  income  to  Philip,  until  the 
entire  amount  paid  to  him  or  to  his  children  who  were  bom  in  the 
lifetime  of  die  testatrix  amounted  to  $50,000,  was  limited  only  upon 
the  contingency  that  he  survive  the  testatrix.  As  he  survived  her, 
and  he  had  no  children  bom  in  her  hfetime,  his  right  to  the  income 
became  absolute,  and  could  be  bequeathed  by  will.  No  question  of 
the  violation  of  the  statute  in  relation  to  the  suspension  of  the  ab- 
solute ownership  of  personal  property  arises,  as  the  trust  from  which 
the  mcome  bequeathed  by  the  testatrix  is  derived  was  created  under  the 
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Will  of  another  person  and  must  terminate  in  accordance  with  the  pro- 
visions of  the  will  which  created  it. 

The  testatrix  further  provided  that,  if  her  son  Philip  had  not  re- 
ceived $50,000  in  income  at  the  time  the  trust  property  from  which 
the  income  was  derived  was  sold,  he  was  to  receive  so  much  of  the 
corpus  of  the  trust  fund  as,  with  the  amount  of  income  received,  would 
equal  $50,000.  Whether  the  trust  may  or  may  not  continue  until 
the  income  paid  to  Philip  and  his  legatees  shall  amount  to  $50,000,  or 
whether  the  value  of  the  corpus  of  the  trust  fund  may  be  sufficient  to 
enable  the  trustee  to  make  such  payments  when  the  time  for  distribu- 
tion arrives,  are  questions  that  are  not  now  before  this  court 

The  decree  to  be  submitted  on  the  accounting  should  provide  that 
the  accounting  executor  and  trustee  shall  pay  to  the  executor  of  the 
estate  of  Philip  O.  Mills  the  two-fifths  of  the  income  from  the  trust 
fund  that  has  accrued  since  the  death  of  Philip  or  that  was  accumu- 
lated and  not  paid  at  the  time  of  his  death. 

As  the  proposed  decree  submitted  by  the  executor  seems  to  be  sub- 
stantially correct,  it  should  be  completed  by  inserting  a  provision  con- 
struing the  will  of  the  testatrix  in  accordance  with  this  decision  and 
settled  on  notice. 


a07  Misc.  Rep.  584) 

In  re  O'KANB'S  BSTATBL 

(Surrogate's  Court,  New  York  County.    Jime  25,  1919.7 

1.  Insttranob  ^=s>599 — Payment  of  Proceeds — ^Payment  bt  Check  to  Blood 

bslatevx. 

Under  a  life  Insurance  policy,  giving  the  Insurer  the  privilege  of  paying 
the  proceeds  to  the  relative  by  blood  of  Insured,  delivery  of  a  check  for 
the  proceeds  to  the  sister  of  deceased,  covered  by  sufficient  funds,  constltat- 
ed  payment  as  against  a  claim  that  the  drawee  did  not  lecelve  the  money. 

2.  Ezecutobs  and  Administeatobs  ^=946 — ^Estates  of  Decedent — Proceeds 

OF  Life  Insitrance. 

Where  a  life  insurance  policy  gave  the  insurer  the  privilege  of  pay- 
ing the  proceeds  to  a  blood  relative  of  deceased,  and  payment  was  so 
made,  the  executrix  of  insured  could  not  thereafter  claim  that  the  pro- 
ceeds should  be  paid  to  insured's  estate. 

Discovery  proceedings  by  the  executrix  of  the  estate  of  Kate 
O'KanCj  deceased,  to  compel  the  delivery  by  the  Prudwitial  Insurance 
Company  of  America  of  a  life  insurance  policy.    A{^lication  denied. 

Davics,  Auerbadi  &  Cornell,  of  New  York  City  (George  T.  Hogg,  of 
New  York  City,  of  counsel),  for  petitioner. 

Dayton  &  Bailey,  of  New  York  Citv  (Solon  Weit,  of  New  York 
City,  of  counsel),  for  Prudential  Ins.  do.  of  America. 

FOWLER,  S.  This  is  a  discovery  proceeding  instituted  by  the  exec- 
utrix of  the  estate  of  the  deceased.  The  petitioner  aUeged  that  the 
Prudential  Insurance  Company  has  in  its  possession  a  certain  policy 
of  insurance  payable  to  the  estate  of  the  ^deceased  and  that  it  has  re- 
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fused  to  deliver  the  policy  to  her.  The  insurance  company  filed  an 
answer,  in  which  it  alleged  that  it  paid  the  proceeds  of  the  policy  of 
insurance  to  Mary  TreilofF,  a  sister  of  the  deceased,  and  that  such 
payment  was  made  in  accordance  with  a  clause  in  the  policy  which  gave 
the  company  the  privilege  of  paying  the  proceeds  to  a  relative  by  blood 
of  the  insured. 

[1]  That  the  policy  of  insurance  did  contain  such  a  clause  is  not 
controverted,  but  the  petitioner  contends  that  Mary  Treiloff,  the  per- 
son in  whose  favor  the  check  for  the  proceeds  was  made  out  by  the 
insurance  company,  did  not  receive  the  money.  Mary  Treiloff  gave 
the  insurance  company  a  receipt  for  its  check  in  payment  of  the  policy, 
and  the  check  was  indorsed  by  her.  The  policy  was  then  surrendered 
to  the  company  and  canceled.  Whether  the  indorsement  was  for  valid 
consideration,  or  whether  it  was  induced  by  misrepresentations  on  the 
part  of  another  person,  is  immaterial,  so  far  as  the  insurance  company 
is  concerned.  It  performed  its  contract  when  it  delivered  to  a  blood 
relative  of  the  deceased  its  check  for  the  amount  of  the  policy,  and  it 
bad  sufficient  funds  in  the  bank  to  pay  the  check. 

[2]  Petitioner  also  contends  that  pa3rment  should  be  made  by  the 
insurance  company  to  the  executrix.  At  the  time  the  payment  was 
made  by  the  company  letters  testamentary  upon  the  estate  of  the  de- 
ceased bad  not  been  issued,  and  no  notice  had  been  given  to  the  com- 
pany that  application  for  the  probate  of  the  will  or  the  issuance  of  let- 
ters testamentary  had  been  made.  While  the  policy  before  payment 
constituted,  potentially,  an  asset  of  the  estate  because  it  might  be  paid 
to  the  executrix  by  the  insurance  company,  it  ceased  to  be  such  when 
it  was  paid  to  the  sister  of  the  deceased  under  that  clause  of  the  policy 
which  gave  the  company  the  privilege  of  making  such  payment.  That 
was  good  payment  in  accordance  with  the  contract  of  insurance  . 
(Thompson  v.  Prudential  Ins.  Co.,  119  App.  Div.  666,  104  N.  Y.  Supp. 
257;  Cohen  v.  Hancock  Mutual  Life  Ins.  Co.,  135  App*  Div.  776,  119 
N,  Y.  Supp.  850),  and  the  executrix  is  not  entitled  to  the  policjr. 

The  application  to  compel  the  insurance  company  to  deliver  the 
policy  of  insurance  to  the  executrix  is  therefore  denied.  Settle  decree 
on  notice. 


In  le  LAIDIiAW'S  B8TATS. 
(Surrogate's  Court,  New  Tork  Ck)unty.    June  20, 1919.) 

1,  Taxation  «=»885(5) — ^Tbansteb  Tax—Valuation. 

Transfer  tax  appraiser,  In  ascertaining  value  of  stock  left  by  deceased, 
cannot  consider  report  of  statistical  expert,  estimating  value  of  stock  by 
the  appUcatlon  to  the  assets  and  earnings  of  the  corporation  of  certain 
factors  which  he  claims  have  a  fixed  relation  to  market  value,  as  demon- 
strated by  analysis  and  comparison  with  16  corporations,  the  stock  of 
which  is  openly  and  actively  dealt  in  on  tte  market. 

2.  Taxation  ^=»895(5) — Transfer  Tax — ^Valuation  of  Stock. 

In  ascertaining  value  of  corporate  stock  for  transfer  tax  purposes,  the 
books  of  the  corporation  may  be  used  as  the  basis  of  valuation,  in  ab- 
sence of  sales  of  the  stock  which  would  indicate  the  market  value. 
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In  the  matter  of  the  estate  of  Elitah^  Carter  Laidlaw.  Prom  the 
report  of  the  transfer  tax  appraiser  and  an  order  fixing  tax,  the  exec- 
utors appeal.    AfiSrmed. 

John  C.  Travis,  of  New  York  City,  for  executors. 
Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  This  appeal  is  taken  by  the  Executors  of  the  above- 
named  decedent  from  the  report  of  the  transfer  tax  appraiser  and  the 
order  fixing  the  tax,  on  the  ground  that  396  shares  of  the  stock  of  the 
Rochester  Cold  Storage  &  Ice  Company  were  appraised  in  excess  of 
their  market  value.  The  stock  of  this  corporation  is  closely  held.  The 
appraiser  has  reported  it  to-  be  worth  its  book  value  of  $131.50  per 
share. 

The  executors  contend  that  it  should  be  appraised  at  $80  per  share. 
Only  one  sale  of  the  stock  is  noted  in  the  record,  and  that  was  for 
four  shares  at  the  rate  of  $70  per  share,  but  it  was  made  under  cir- 
cumstances which  would  not  entitle  the  transaction  to  be  considered  as 
an  open  market  sale. 

[1]  A  statistical  expert  wliose  report  was  submitted  to  the  appraiser 
on  behalf  of  the  executors,  estimates  the  value  of  the  stock  a  $71  per 
share  by  the  application  of  the  assets  and  earnings  of  the  corporation 
of  certain  factors  which,  he  claims,  have  a  fixal  relation  to  market 
value,  as  demonstrated  by  an  analysis  and  comparison  which  he  has 
made  of  16  corporations,  the  stock  of  which  is  openly  and  actively  dealt 
in  on  the  market.  The  estimate  resulting  from  the  adoption  of  ftis 
method  could  not  be  accepted  as  determining  the  value  of  the  stock 
for  the  purpose  of  this  proceeding,  and  it  was  properly  disregarded  by 
the  appraiser. 

[2]  The  books  of  the  corporation  may  be  used  as  the  basis  of  valu- 
ation of  the  stock,  in  the  absence  of  sales  which  would  indicate  the 
market  value.  An  examination  of  the  record  before  the  transfer  tax 
appraiser  shows  that  depreciations  from  the  assets  were  made  on  the 
books  in  such  items  as  were  considered  to  be  worth  less  than  their 
cost  in  order  to  arrive  at  their  true  value.  No  further  deduction  was 
claimed  by  the  executor  before  the  appraiser. 

I  find  no  error  in  the  valuation  of  the  stock  as  fixed  by  the  transfer 
tax  appraiser.  The  order  assessing  the  tax  will  be  affirmed.  Settle  or- 
der on  notice. 
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(1T«  N.T.B.) 
(107  Misc.  Rep.  598) 

In  re  BATH'S  ESTATE. 

(Surrogate's  Court,  New  York  CJounty,    June  11,  1019.) 

1   EzxcuTOBs  AND  Administbatobs  ^bs»14 — ^Appoiittment  of  Ezegittob — "IJBT- 

TERS  TeSTAMBNTABY." 

The  authority  to  act  as  executor  Is  derived  from  the  will,  and  "letters 
testamentary"  are  merely  the  authentic  evidence  that  the  will  has  been 
proven,  and  that  permission  has  been  given  to  the  executor,  by  the  court 
having  Jurisdiction,  to  exercise  the  powers  conferred  by  the  testator  in 
his  wiU. 

[Ed«  Note.— For  other  definitions,  see  Words  and  Phrases,  Second 
Series,  lietters  Testamentary.] 

2.  Executors  akd  Aduinistratobs  ^sf>16 — ^Powbb  of  Corporation  to  Act  as 
ExxcxnoB. 

A  society,  empowered  by  the  acts  incorporating  it,  "to  perform  duties 
of  every  description  as  may  be  committed  to  it  by  any  person  *  •  * 
or  by  a  surrogate,"  is  authorized  to  act  as  executor. 

In  the  inatter  of  the  estate  of  Henry  Rath.    Application  for  letters 
testamentary  by  the  German  Society  of  the  City  of  New  York,    Ap- 
•  plication  granted. 

Edward  M.  Burghard,  of  New  York  City,  for  executor. 
Tausch,  Hamilton  &  Herrlich,  of  New  York  City,  for  executrix. 

FOWLER,  S.  The  testator  in  his  will  nominated  and  appointed 
the  German  Society  of  the  City  of  New  York  as  his  executor,  and  the 
question  presented  to  the  surrogate  is  whether  the  German  Society  of 
the  City  of  New  York  is  authorized  by  its  charter  to  act  as  executor 
of  an  estate. 

[1,  2]  The  German  Society  of  the  City  of  New  York  was  incorpo- 
rated by  a  special  act  of  the  Legislature  passed  April  6,  1804.  This 
act  was  amended  in  1879  (Laws  1879,  c.  475),  and  it  now  provides  that 
the  society  shall  have  power  "to  perform  duties  of  every  description 
as  may  be  committed  to  it  by .  any  person  or  persons  whatsoever 
*  *  *  or  by  a  surrogate  or  by  any  courts  of  record."  The  author- 
ity to  act  as  executor  is  derived  from  the  will,  and  letters  testamentary 
are  merely  the  authentic  evidence  that  the  will  has  been  proven  and 
that  permission  has  been  given  to  the  executor  by  the  court  having  ju- 
risdiction to  exercise  the  powers  conferred  by  the  testator  in  his  will. 
Hartnett  v.  Wandell,  60  N.  Y.  346,  19  Am.  Rep,  194;  Matter  of  Berg- 
dorf's  W^U,  206  N.  Y.  312,  99  N.  E.  714. 

It  seems  to  me  that  that  provision  of  the  act  of  incorporation  which 
authorizes  the  society  to  perform  any  duty  committed  to  it  by  any  per- 
son whatever  is  sufficiently  comprehensive  to  embrace  the  duty  of  exec- 
utor committed  to  it  by  the  testator,  and  this  court,  therefore,  will 
issue  to  it  letters  testamentary,  under  the  will  of  the  testator. 

^soFor  other  cases  see  same  toplo  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  6  Indexes 
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MEMORANDUM  DECISIONS 


Byron  S.  ABBET  and  one,  Applts.,  r.  Charles 
J.  WICHMANN,  Respt.    (Supreme  Court,  Ap- 

Sellate  Division,  Fourth  Department.  April 
0,  1019.)  Judgment  of  Coun^  Court  reversed, 
and  judgment  of  Municipal  Court  affirmed,  with 
costs  to  appellants  in  this  court  and  in  the 
County  Court,  Held,  that  there  was  sufficient 
evidence  of  an  employment  of  the  plaintiffs 
by  the  defendant  through  his  agent  to  effect 
an  exchange  of  defendant's  property  and  that 
it  was  error  to  reverse  the  judgment  of  the 
Municipal  Court  upon  the  ground  that  the 
proof  was  insufficient  to  support  the  findings  of 
such  an  employment.    All  concur. 

Leo  ADAMS,  an  infant,  etc.,  respt,  v.  George 
BULLOCK,  as  receiver,  etc.,  applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
Mav  7,  1919.)  Judgment  and  order  affirmed, 
with  costs.  All  concur,  except  Foote,  J.,  and 
De  Angelis,  J.,  who  dissent,  and  vote  for  re- 
versal and  dismissal  of  the  complaint,  upon  the 
ground  that  no  actionable  negligence  on  the 
part  of  the  defendant  was  shown. 


ALBANY  COUNTY  SAVINGS  BANK,  Plff., 
y.  David  A.  GARDNER  et  aL,  Applts.  Emily 
Weed  Hollister,  Respts.,  impleaded  with  others. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  March  19,  1919.)  Motions  to 
amend  order  of  affirmance  in  respect  to  costs 
and  in  respect  to  findings  of  fact  and  conclu- 
sions of  law  denied,  without  costs. 


Jessie  ALLEN,  appellant,  ▼.  John  S.  KELLY, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  6,  1919.; 
Judgment  of  the  County  Court  of  Westchester 
County  affirmed,  with  coats.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Rich,  and  Jaycox,  JJ.^ 
concur.     Kelly,  J.,  dissents. 


David  B.  ALLEN,  appellant,  ▼.  Isaac  OP- 
PENHEIM  and  Annie  Davidson,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  16,  1919.)  Judgment  of 
the  City  Court  of  Yonkers  unanimously  affirm- 
ed, with  costs.    No  opinion. 


James  R.  ALLEN,  Respt,  v.  TOWN  Ol*- 
FLORENCE,  Applt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  April  30, 
1919.)  Judgment  and  order  affirmeo,  with 
costs.    AU  concur. 


The  AMERICAN  AGRICULTURAL  CHEM- 
ICAL CO..  Respt,  V.  William  L.  DENNISON 
and  one,  Applts.     (Supreme  Court,  Appellate 


Division,  Fourth  Department  March  19, 
1919.)  Judgment  affirmed,  with  costs.  Ail  con- 
cur. 

David  ANSIN  v.  Leo  M.   COOPER  ct  aL 
(Supreme  Court,  Appellate  Division,  First  De- 

Sartment   June   20,    1919.)     Motion   granted, 
^rder  filed. 


Henry  P.  ANSORGB  ▼.  James  K.  MacAL- 
PINE.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  6,  1919.)  Applica- 
tion denied,  with  $10  costs.    Order  signed. 


Bernard  R.  ARMOUR,  Respt,  ▼.  KAUF- 
HERR  &  CO.,  impld.,  etc,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  27, 1919.)  Order  affirmed,  with  ^10  costs 
and  diBbursementa.    No  opinion.    Order  filed. 


ATLAS  ASSURANCE  CO.,  Ltd.,  ▼.  John  L. 
DUDLEY  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  June  27,  1919.) 
Motion  denied,  with  $10  costs.     Order  filed. 


Matter  of  ATTORNEY  STREET.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  27.  1919.)  Motion  denied,  with  |10  costs. 
Order  filed. 


The  AUTOMOBILE  INSURANCE  CO.  OF 
HARTFORD,  Respt,  v.  Alexander  0.  OAS- 
TRIOTIS  et  al.,  Applts.  (Supreme  Court 
Appellate  Division,  First  Department  June 
27,  1919.)  Order  reversed,  with  $10  costs,  and 
motion  denied,  with  $10  costs,  on  the  authority 
of  Ligouri  V.  Hutkoff,  74  App.  Div.  327,  77  N. 
Y.  Supp.  572.    Order  filed. 


H.  Howard  BABOOC)^  as  Trustee  in 
Bank'cy,  v.  Charles  C.  DANIELS.  (Supreme 
Court,  Appellate  Division.  First  Department 
June  6,  1919.)  Motion  to  dismiss  appeal  grant- 
ed, with  $10  costs.    Order  filed. 


Charles  W.  BATRD,  respondent,  v.  EMPIRE 
STATE  STEEL  PRODUC^TS  COMPANY,  Inc^ 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  6,  1919.)  Order 
unanimously  affirmed,  with  costs,  and  defend- 
ant's leave  given  by  the  order  to  withdraw  the 
demurrer  and  answer  extended  10  days  after 
service  of  notice  of  entry  of  the  order  upon 
our  decision.     No  opinion. 
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Charles  D.  BAKER,  reapoDdent.  ▼.  Edwin  G. 
BRUEN,  appellant  (Sapreme  Courts  Appe- 
late Divisioo;  Second  Department.  Jane  6, 
1919.)  Judgment  and  order  imanimoiiBly  af- 
firmed, with  coBta.    No  opinion. 


Arthur  W.  BAKER,  respt,  v.  E.  G.  McKAI/- 
LOR  DRUG  CO.,  applt.  (Sapreme  Gourt,  Ap- 
pellate Division,  Third  Department  May  2()» 
1919.)  Judgment  and  order  nnanimoualy  af- 
firmed, with  costs. 

Guivani  BALDICINI,  appellant,  ▼.  The 
NEW  YORK  CENTRAL  RAIlJElOAD  COM- 
PANY and  the  Village  of  Tarry  town,  respond- 
ents. (Supreme  (Dourt,  Appellate  Division,  Sec- 
ond Department.  June  6,  1919.)  Motion  of 
plaintiff  for  leave  to  appeal  to  the  Court  of 
Appeals  denied.  Motion  of  Attorney  General 
for  leave  to  intervene  also  denied,  without 
prejudice  to  sach  a  motion  being  made  to  the 
Court  of  Appeals,  if  the  Court  of  Appeals  shall 
grant  to  pluntiff  the  right  to  appeal. 

Emanuel  BAMBERGER,  Respt,  v.  Sioney 
J.  STERN  et  al.,  Applts.;  Charles  E.  Grem- 
mels,  purchaser,  Respt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  May  28, 
1919.)  Order  (105  Misc.  Rep.  394.  174  N,  Y. 
Supp.  264)  afilrmed,  with  |10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 

Joseph  BANDED,  respondent,  v.  EUeobeth 
GRIBBIN,  impleaded  with  others^  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  IS,  1919.)  Appeal  dismiss- 
ed, on  default,  with  $10  costs  and  disburse- 
ments. Jenks,  P.  Jm  and  Putnam^  Blackmar, 
Kelly,  and  Jaycox,  JJ.,  concur. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  Frederick  M.  BARKER  et  al., 
as  executors  of  and  trnstees  under  the  last 
\vill  and  testament  of  James  J.  Belden,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  19,  1919.)  Motion 
for  leave  to  appeal  to  Court  of  Appeals  grant- 
ed, and  questions  for  review  certined. 

B.  Devereux  BARKER  et  al.,  respts,  v. 
James  M.  B.  O'GRADY,  applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  7,  19i9.)  Appeal  dismissed,  without  costs, 
upon  stipulation  filed. 


Caroline  BARNES,  respondent,  v.  NEW 
YORK  CONSOLIDATED  RAILROAD  COM- 
PANY, appellant.  (Suprnme  Court,  Appellate 
Division,  Second  Dopurtment.  June  6,  3919.) 
Judgment  unanimously  affirmed,  with  costs. 
No  opinion. 


William  BARNES,  Applt,  ▼.  Theodore 
ROOSEVELT,  Jr.,  et  al.,  as  executors,  etc.,  of 
Theodore   Roosevelt,   deceased,  Respts,     (Su- 


preme Court,  Appellate  Divisloii,  Fourth  De- 
partment May  21,  1919.)  Appeal  dismissed, 
without  costs,  upon  stipulation  filed. 


In  the  matter  of  the  application  of  Charles 
Neal  BARNETP  for  admission  to  the  bar  (from 
the  state  of  Massachusetts).  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
17, 1919.)    AppUcation  granted. 


Joseph  P.  BARONE,  Respt,  ▼.  Hyman  FISH, 
Applt  (Supreme  Court  Appellate  Division, 
First  Department  June  20,  1919.)  Jud^ent 
and  order  affirmed,  with  costs.  No  opinion. 
Order  filed. 


Frank  J.  BAUMEBT  et  al.  ▼.  Manfred  MAL- 
KIN  et  al.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  May  23,  1919.)  Mo- 
tion denied,  with  $10  costs.  See  Terwilliger 
V.  Browning.  King  &  Co.,  207  N.  Y  479,  481, 
101  N.  B.  463.    ()rder  filed. 


Andrew  H.  BAY  ▼.  James  H.  BAY.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  27,  1919.)  Motion  to  dismiss  a|»- 
peal  denied.    Order  filed. 


Audrey  H.  BAY,  Respt,  ▼.  James  H.  BAY, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department  June  27,  1919.)  Order 
modified,  as  directed  in  order,  and,  as  so  mod- 
ified, aflSrmed,  without  costs.  No  opinion.  Or- 
der filed. 


BAYARD  PRODUCJTS  CO.,  Inc.,  ▼.  Paul 
GRO»S  et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  May  23,  1919.)  Mo- 
tions denied,  with  $10  costs,  and  stays  vacat- 
ed.   Orders  filed. 


BAYARD  &  CO.,  Inc.,  v.  The  FARMERS' 
LOAN  &  TRUST  CO.  (Supreme  Court  Ap- 
pellate Division,  First  Department  June  6^ 
1919.)  Application  denied,  with  $10  costs.  Or- 
der signeo. 


In  the  Matter  of  Daniel  BAYTON  et  al., 
Attys.  (in  MILLER  v.  SPIRO  et  al.).  (Su- 
preme Court,  Appellate  Division.  First  De- 
partment June  27,  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 

Harley  BE  ALL.  appellant,  v.  Royal  S. 
HAYNES,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  18, 
1919.)  Motion  to  dismiss  appeal  denied  upon 
condition  that  appellant  perfect  the  appeal  and 
be  ready  for  argument  at  the  next  term  of  this 
court;  otherwise,  motion  granted,  with  $10 
costs. 
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Zer€lda  W.  BBATT  ▼.  Walter  R.  BACON  et 
al.,  as  Hlx'rs.  (Supreme  Court,  Appellate  IMvi- 
sion,  First  Department.  May  23,  1919.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


Albert  BECK  v.  Abraham  BAUMAN.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment May  29,  1919.)  Motion  denied,  with 
$10  costs.    Order  ifiled. 

In  the  matter  of  the  judicial  settlement  of 
the  accounts  of  Martha  A.  A.  BEER,  as  ad- 
ministratrix, etc.,  of  William  C.  Beer,  deceas- 
ed. (Supreme  Court  Appellate  Division,  Sec- 
ond Department.  May  9,  1919.)  Motion  de- 
nied. 

Alfred  BENJAMIN,  Respt,  ▼.  JOHN  B. 
GERLACH  REALTY  CO.,  Inc.,  impld.,  etc., 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Deportment  June  27,  1919.)  Order  af- 
firmed, with  $10  costs  and  disbursementB.  No 
opinion.    Order  filed. 


John  L.  BERGEN,  appellant,  v.  Andrew  H. 
SUYDAM,  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  6, 
1919.)    Motion  denied. 


In  the  matter  of  the  application  of  Henry  0. 
BERLIN  for  admission  to  the  bar  (from  the 
state  of  Massachusetts).  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  17, 
1919.)    Application  granted. 


In  the  matter  of  the  application  of  Fannie 
BERNARD  for  an  allowance  out  of  the  estate 
of  Louise  Reichard,  an  incompetent;  Parker 
K.  Deane,  as  committee,  etc,  appellant;  Fan- 
nie Bernard,  respondent  Appeal  No.  1. 
(Supreme  Court,  Appellate  Division,  Second 
Department  May  9,  1919.)  Order  affirmed, 
witii  $10  costs  and  disbursements,  payable  out 
of  the  incompetent's  estate.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Kelly,  and 
Jaycoz,  JJ.,  concur. 


In  the  matter  of  the  application  of  Fannie 
BERN ARDu  for  an  allowance  out  of  the  estate 
of  Louise  Reichard.  an  incompetent;  Parker 
K.  Deane,  as  committee,  etc.,  appellant;  Fan- 
nie Bernard,  respondent  Appeal  No.  2.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. May  9,  1919.)  Order  affirmed,  with 
$10  costs  and  disbursements,  payable  out  of 
the  incompetent's  estate.  No  opinion.  Jenks, 
P.  J.,  and  Mills,  Putnam,  Kelly,  and  Jay  cox, 
JJ.,  concur. 

Max  BERNSTEIN,  respondent  T.  Samuel 
GOLDSTICKER,  appellant.  (Supreme  Court 
Appellate  Division,  Second  Department  May 
23,  1919.)  The  jurisdiction  to  require  defend- 
ant  to   convey   in   fee   for   the    consideration 


agreed,  leas  an  abaitement  for  the  calculated 
value  of  the  dower  right  is  now  settled.  Bost- 
wick  T.  Beach,  103  N.  Y.  414,  9  N.  E.  41: 
Maas  y.  Morgenthaler,  186  App.  Div.  359,  120 
N.  Y.  Supp.  1004.  Having  taken  juris^ction 
to  enforce  plaintiffs  lien  as  vendee  for  pay- 
ment of  part  purchase  money,  the  equity  court 
could  go  on  and  decree  money  damages  as  an 
alternative  to  taking  such  a  deed  from  the  hus- 
band only,  with  such  dower  right  outstanding. 
The  judgment  is  therefore  unanimonsly  affirm- 
ed, with  costs. 

Max  BERNSTEIN,  respondent,  t.  Samuel 
GOLDSTICKER,  appellant.  (Supreme  Court 
Appellate  Division,  Second  Department.  June 
18,  1919.)    Motion  denied,  without  costs. 


Samuel  BERNSTEIN  et  al.  r.  Samuel  RU- 
BIN. (Supreme  Court,  Appellate  Division, 
First  Department  June  20,  1919.)  Applica- 
tion denied,  with  $10  costs.    Order  signed. 

In  the  matter  of  the  claim  of  William  BEST- 
WALL  for  compensation  under  the  Workmen's 
Compensation  Law,  claimant,  respt,  v.  CHEL- 
SEA FIBRE  MILLS,  employer,  and  American 
Mutual  Liability  Insurance  Company,  insurance 
carrier,  applts.  (Supreme  Court  Appellate  Di- 
vision, Third  Department  May  20,  1919.) 
Award  unanimously  affirmed. 

In  the  matter  of  the  daim  of  Michael  BIANC, 
employ^,  respt.  v.  The  NBW  YORK  CEN- 
TRAL RAILROAD  COMPANY,  employer  and 
self-insurer,  applt  (Supreme  Ck)urt,  Appellate 
Division,  Third  Department  May  19,  1919.) 
Motion  granted. 

Guiseppi  BICO,  Respt.,  v.  DAVID  STEVEN- 
SON BREWING  CO.,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  May  23, 
1919.)  Order  modified,  as  stated  in  order,  and, 
as  modified,  affirmed,  with  $10  costs  and  dis- 
bursements to  appellant.  No  opinica.  Order 
filed. 

Louis  BINDER,  respondent  v.  Morris  KES- 
SLER,  appellant  (Supreme  Court  Appellate 
Division,  Second  Department  June  18,  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, on  authority  of  Moffatt  v.  Fulton,  132 
N.  Y.  607.  30  N.  E.  992,  Spiegel  v.  Levine,  161 
App.  Div.  764,  147  N.  Y.  Suop.  78,  and  All- 
Package  G,  Stores  Co.,  Inc.,  v.  McAtamney,  174 
App.  Div.  778,  161  N.  Y.  Supp.  622.  The  mo- 
tion to  vacate  the  order  of  arrest  was  properly 
made  to  the  Special  Term.  The  order  recites 
that  it  was  granted  upon  affidavits.  The  mo- 
tion to  vacate  was  made,  not  only  upon  the  af- 
fidavits, but  upon  the  complaint.  It  was  there- 
fore not  made  wholly  upon  the  papers  upon 
which  the  order  was  granted,  and  in  such  case 
it  was  properly  made  to  the  court  Jenks,  P. 
J.,  and  Mills,  Rich,  Putnam,  and  Blackmar»  JJ.. 
concur. 
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Matter    of    Henry    BTSOHOFP,    deceased. 
(Supreme  Conrt,  Appellate  Division,  First  De- 

Sartment.     May  23,  1919.)     Motion   granted. 
»rder  filed. 


Max  J.  BLOOM,  Respt.,  ▼.  Carl  U  VIBTOtt 
et  al.,  as  Ex'rs,  etc.,  Applt.  (Supreme  Court, 
Appellate  Diyision,  First  Department.  May 
2a,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 

Isaac  BLUMBERG  r.  The  BOWERY  BANK 
OF  NEW  YORK.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  6,  1919.) 
Application  denied,  with  $10  costs.  Order 
signed. 

Herman  BLUMENTHAK  Plaintiff-Respond- 
ent, V.  Charles  FINZILVElt,  Defendant-Appel- 
lant. (Supreme  Court.  Appellate  Term,  Firsl: 
Department.  June  6,  1919.)  Appeal  from  Mu- 
nicipal Court,  Borough  of  Manhattan,  Fifth 
District.  Action  by  Herman  Blumenthal 
against  Charles  Finzilver.  BVom  an  order  ot 
the  Municipal  Court,  which  in  effect  opened 
plaintiff's  default  upon  the  trial,  defendant  ap- 
peals.   Modified  and  affirmed. 

PER  CURIAM.  The  order  should  be  modi- 
fied, by  providing  that,  in  addition  to  the  con- 
ditions imposed  in  the  order  appealed  from, 
plaintiff  pay  the  taxable  costs  of  the  action  in 
the  court  below,  and,  as  thus  modified,  the  or- 
der is  affirmed,  without  costs 

BOARD  OF  FOREIGN  MISSIONS  OF 
THE  REFORI^IED  CHURCH  IN  AMERICA, 
V.  Jacob  VOLK,  Respt.,  impld.,  with  Albert  A. 
Volk  et  alj,  Applts.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  27,  1919.) 
Order  affirmed,  with  $10  costs  and  disburse* 
ments.  No  opinion.  Smith  and  Philbin,  JJ., 
dissent.    Order  filed. 

Raymond  J.  BOERA  et  al.  v.  Hijos  Jose 
TAYA,  S.  en  C.  (Supreme  Court,  Appellate 
Division.  First  Department.  June  6,  1919.) 
Application  granted.     Order  signed. 


Ferdinand  J.  BOMMBB,  Applt.,  v.  CJITI- 
ZBNS'  INSURANCE  CO.  OF  MISSOURI  et 
al.,  Respts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  April  30,  1919.)  Order 
entered  dismissing  appeal,  with  costs,  for  fail- 
ure of  appellant  to  comply  with  order  entered 
January  21,  1919. 


Andrew  O.  BONNETT,  applt,  v.  STATE  of 
New  York,  respt  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  7,  1019.) 
Motion  granted,  and  appeal  dismissed. 


Stanislaw  J.  BORON,  Respt,  ▼.  COLT 
STRATTON  CO.,  Applt  (Supreme  Court, 
Appellate   Division,   First   Department     June 


27,  1919.)  Judgment  and  order  reversed,  and 
new  trial  ordered,  with  costs  to  appellant  to 
abide  event,  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence.    Order  filed. 


Juaquin  A.  D.  BOTBfLHO,  Respt,  v.  Julius 
H.  SIEBERT,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  27, 
1919.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Clarke,  P.  J.,  and 
Page,  J.,  dissent     

Matter  of  Elbert  S.  BOUGHTON,  an  attor- 
ney. (Supreme  Court,  Appellate  Division.  First 
Department.  June  20,  1919.)  Application  of 
peationer  granted,  unless  within  5  days  re- 
spondent consents  to  an  open  commission. 
Leave  now  to  serve  cross-interrogatories  de- 
nied.   Settle  order  on  notice. 


Joseph  BRANDEL,  respondent,  v.  Elizabeth 
GRIBBIN  and  others,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  6,  1919.)  Motion  to  dismiss  appeal  grant- 
ed, unless  defendant  perfect  the  appeal,  and  be 
ready  to  argue  same  on  June  13,  1919,  for 
which  date  this  appeal  is  specially  assigned. 


Theresa  P.  BREITBIt  appellant,  ▼.  NEW 
YORK  CENTRAL  RAILROAD  COMPANY, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  9,  1919.)  Or^ 
der  Betting  aside  verdict  and  granting  new  trial 
unanimously  affirmed,  with  costs  to  respondent 
to  abide  the  event  The  reasons  assigned  by 
the  learned  trial  justice  in  the  record  appear  to 
justify  his  action. 


In  the  Matter  of  Alexander  BREMER, 
Applt.,  V.  MUSICAL  MUTUAL  PROTEC- 
TIvBl  UNION,  Respt     (Supreme  Court,  Ap- 

Jellate  Division,   First  Department     June  0^ 
919.)    Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  ISled. 


Harry  BBESLOW  et  al..  Respts.,  ▼.  Harry 
ALTMAN  et  al.,  Applts.    (Supreme  Court,  Ap- 

Sellate  Division,  First  Department     June  27, 
919.)      Judgment    affirmed    with    costs.      No 
opinion.    Order  filed. 


BRIOGS  BROS.  CO.,  Respt,  t.  William  O. 
CUSHMAN,  Applt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  May  21, 
1919.)  Judgment  and  order  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide 
event.  Hela,  that  there  was  evidence  upon 
which  the  jury  might  have  found  that  plaintiff 
had  waived  the  furnishing  of  a  more  complete 
statement,  by  accepting  and  retaining  the  state- 
ment which  was  furnished,  and  that  it  was  er- 
ror for  the  trial  court  to  dispose  of  the  ques- 
tion as  a  matter  of  law.    All  concur. 
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Charles  N.  BMSZB  r.  Frederick  J.  LIS- 
MAN  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  6,  1919.)  Mo- 
tion to  dismiss  appeal  denied,  with  $10  costs. 
Order  filed. 


In  the  Matter  of  BRONX  PARKWAY 
COMIkllSSION,  Respt;  Philomena  CipoUa, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  29,  1919.)  Judgment 
affirmed,  with  costs.  No  opinion.  Order  filed. 
See,  also,  176  App.  Div.  717,  163  N.  Y.  Supp. 
882. 


John  A.  BROWER,  Respt.,  v.  Louis  CON- 
STANTINE  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department  May 
16,  1919.)  Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Arthur  Selwyn  BROWN  v.  SUPERNO  CO., 
Inc.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  20.  1919.)  Motion  to 
dismiss  appeal  granted,  witnout  costs.  Order 
filed. 


Mary  BRT7TIN,  an  infant,  etc.,  Respt,  ▼. 
George  W.  CRAWFORD,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20.  1919.)  Order  reversed,  with  costs, 
and  motion  denied,  and  verdict  reinstated,  and 
judgment  ordered  to  be  entered  thereon,  with 
costs.    No  opinion.    Order  filed. 


Martin  D.  BUCKLEY,  Respt,  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  applt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  May  14, 
1919.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


Marguerite  B.  BURKE  v.  Charles  A.  BAU- 
DOUINE  et  al.  (Supreme  Court,  Appellate 
Division.  First  Department  June  27,  1919.) 
Motion  for  stay  pending  appeal  granted.  Set- 
tle order  on  notice. 


George  B.  BUSH,  conducting  business  nnder 
the  name  of  the  Continental  Mfg.  Co.,  Applt, 
V.  UNITED  DEALERS'  BUYING  CO.,  Respt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  21,  1919.)  Order  affirmed, 
without  costs,  with  leave  to  apply  at  Special 
Term  to  change  the  referee;  the  appellant  not 
having  been  heard  upon  that  question,  and  the 
respondent  consenting  thereto.    AU  concur. 


Arthur  BUSHEL,  -appellant,  v.  The  NEW 
YORK  CENTRAL  RAILROAD  COMPANY 
and    the    Village    of   Tarrytown,    respondents. 

i Supreme  Court,  Appellate  Division,  Second 
)epartment.  June  6,  1919.)  Motion  of  plain- 
tiff for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied.  Motion  of  Attorney  General  for 
leave  to  intervene  also  denied,  without  preju- 


dice to  such  a  motion  being  made  to  the  Court 
of  Appeals,  if  the  Court  of  Appeals  shall  grant 
to  plaintiff  the  right  to  appeal. 


In  the  matter  of  proving  the  Last  Will  and 
Testament  of  Marian  T.  BUTLBR,  as  a  will 
of  real  and  personal  property.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
18,  1919.)  Decree  of  the  Surrogate's  Court  of 
Richmond  County  affirmed,  without  costs.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Blackmar, 
and  KeUy,  JJ.,  concur.  Rich,  J.,  votes  to  re- 
vexBe. 


Ernst  BYSTROM,  Respt.,  v.  Harold  G.  VIL- 
LARD,  impld..  etc.,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  June 
27,  1919.)  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Dowling  and  Page,  JJ., 
dissent  on  the  dissenting  opinion  upon  the  foi^ 
mer  appeal  in  175  App.  Div.  433,  162  N«  Y. 
Supp.  100.    Order  filed. 

Eugene  N.  OADENASSO,  appellant,  v.  WQ- 
liam  P.  BERNAGOZZI  and  Ferdinand  Ber- 
nagozzi,  copartners,  etc.  respondents.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. May  9,  1919.)  We  think  the  papers 
are  plainly  insufficient  to  justify  the  order  ap- 
pealed from.  Order  of  the  County  Court  of 
Suffolk  County  reversed,  with  $10  eosta  and 
disbursements,  and  motion  denied,  with  $10 
costs;  bat  the  defendants  may  withdraw  their 
defense  of  the  breach  of  warranty,  so  that  it 
may  be  the  subject  of  an  independent  action, 
if  they  be  so  advised.  Jenks,  P.  J.,  and  Mills, 
Rich,  Blackmar,  and  KeUy,  J  J.,  concur. 

Bridget  CADLIGAN,  Respt,  ▼.  Sara  O.  GAIi- 
LAGUER,  Applt  (Supreme  Court,  Appellate 
LHvision,  Fourth  Department  May  21,  1919.) 
Order  denying  motion  for  new  trial  on  ground 
of  newly  discovered  evidence  affirmed,  with 
costs.    All  concur. 

Bridget  CALLIQAN,  Respt,  v.  Sara  F.  GAI^ 
LAGHBR,  Applt  (Supreme  Court,  Appellate 
Division.  Fourth  Department  May  21,  1919.) 
dKidgment  and  orders  affirmed,  with  coats.    All 


William  S.  CANOUGH,'as  adm*r,  etc.,  Applt- 
Respt,  V.  NEW  YORK  CENTRAL  &  H.  R. 
R.  R.  Co.,  Respt.-Applt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  May  21, 
1919.)  Orders  affirmed,  without  costs  of  this 
appeal  to  either  party.    AU  concur. 

WUlism  W.  (CARLISLE,  Respt,  ▼.  Leander 
D.  LOVELL  and  one,  Applts.  (Supreme  Court 
Appellate  Division,  Fourth  Department 
March  19,  1919.  Judgment  (171  N.  Y.  Supp. 
996)  modified,  by  reducing  the  recovery  to  the 
sum  of  $144.36,  and,  as  so  modified,  affirmed, 
without  eosts  of  this  appeal  to  either  party. 
Held,  it  was  error  to  permit  a  recovery  for  faU- 
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nre  to  d^lWer  the  two  e«r»  ol  Btove  a»d  oua 
car  pf  e^g  coal,  orders  for  which  deCendaDta 
accepted  on  or  after  November  26th,  and  onlj 
on  condition  that  an  advance  in  price  shoula 
not  be  authorized  by  the  Fuel  Administrator 
before  ahipment.  Such  an  advance  was  author- 
ized as  to  those  sises,  but  did  not  apply  to  the 
buckwheat  sise*  The  findings  of  fact  contained 
in  the  decision  and  numbered  II  and  XY  are 
modified  accordingly.     AU  concur. 


1  MBMOIUkliDUM  DVCSglONS   .  893 

(17«  N.T.8.) 

In  the  matter  of  the  elaln  of  Freedom  E. 
CHASB,  dajlmant,  respL,  for  compensation  on* 
der  the  Workmen's  Compensation  Law^  v. 
EASTERN  ESTATE  TEA  CO.  (William  E. 
Aitkenr  owner),  employer,  and  iEtna  Life  In- 
surance Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  7,  1019.)  Award  unanimously 
affirmed.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied. 


William  W.  CARLISLE.  Respt.,  ▼.  Leander 
D.  Lovell  et  al.,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  April 
30,  1919.)  Motion  for  reargument  denied,  with 
$10  costs.  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied. 


The  KISSE- 
t.      (Su- 

.  , .^ , Departr 

ment.     Ma^  16,   19190     Judgment  and  order 
aflirmed,  with  costs.     No  opinion.    Order  filed. 


Alfred  OARVBTH,  an  infilnt,  etc.,  Respt., 
V.  John  PAPI/)W  and  one,  as  copartners, 
Applts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  April  30,  1919.)  Judg- 
ment and  order  affirmed,  with  costs.  AU  con- 
cur. 


Louis  CASINO.  Respt',  ▼.  William  R.  LAW- 
SON,  Applt  (Supreme  Court  Appellate  Di- 
vision, iirst  Department  Jane  20,  1919.) 
Order  reversed,  with  SIO  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs.  No 
opinion.     Order  filed. 


CASUALTY  COMPANY  OF  AMERICA^ 
Applt^.  A.  L.  SWETT  ELECTRIC  LIGHT 
&  POWER  CO,  Respt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Denartment  April 
30,  1919.)  Judgment  and  order  affirmed,  with 
costs.  Ail  concur,  except  Hubbs,  J.,  who  dis- 
sents and  votes  for  reversaL 


O.  B.  WHITMORE  CO.,  Respt.,  v.  Austin 
W.  SUMMERS  and  one,  Applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
April  30,  1919.)  Judgment  affirmed,  with  costs. 
All  concur. 


CENTURY  STEEL  COMPANY  OF  AMER- 
ICA, Inc.,  appeUant  v.  HOLSAM  COMPANY, 
Inc..  respondent.  (Supremo  Court,  Appellate 
Division,  Second  Department  May  9,  1919.) 
Judgment  unanimously  affirmed,  with  costs. 
No  opinion. 

CHARLES  BURKE,  Inc..  v.  HANOVER 
FIRE  INSURANCE  CO.  (Supreme  Court 
Appellate  Division,  First  Department  June 
20,  1919.)  Application  denied,  with  $10  costs. 
Order  signed. . 


CITY  INVESTING  CO.,  Respt,  v.  John 
GERKEN,  impld.,  etc^  Applt.  (Supreme  Court 
Appellate  Division,  First  Department  June 
13,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements,  with  leave  to  defendants  to 
withdraw  demurrer  and  to  answer  in  5  days, 
on  payment  of  said  costs  and  $10  costs  at 
Special  Term.    No  opinion.    Order  filed. 

CITY  INVESTING  CO.,  Respt.,  v.  John 
GERKEN  et  al.,  Defts.,  impld.  with  Charles 
E.  Heydt,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  June  13,  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  defendant  to  withdraw' 
demurrer  and  to  answer  within  5  days,  on  pay- 
ment of  said  costs  and  $10  costs  at  Special 
Term.    No  opinion.    Order  filed. 


CITY  OF  BUFFALO,  respt,  v.  ERIE  RAIL- 
ROAD CO.,  applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  14,  1919.) 
Motion  for  reargument  denied,  with  $10  costs. 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied. 


CITY  OF  NEW  YORK,  Respt,  v.  UNIT- 
ED STATES  WOOD  PRESERVING  CO., 
Applt  (Supreme  (^urt  Appellate  Divisiofi, 
First  Department.  May  16,  1919.)  Judg* 
roent  and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 

CITY  OF  SYRACUSE,  Applt,  ▼.  Florence 
Wright  COOK  et  al.,  Respts.  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
23,  1919.)  Motion  for  reargument  denied, 
without  costs.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  granted. 

Everett  COAKLEY,  Respt,  ▼.  Bmest  L. 
COOLEY,  Applt  (Supreme  Court  Appellate 
Division,  Fourth  Department.  April  30,  1919.) 
Motion  to  dismiss  appeal  granted,  unless  appel* 
lent  shall  serve  proposed  case  and  exceptions 
by  May  20th.  

Clara  E.  F.  COHEN,  respondent,  v.  Meyer 
COHEN  and  others,  defendants;  Ralph  B. 
Rogers,  as  trustee  in  bankruptcy,  etc.,  appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  Mav  28,  1919.)  Judgment 
reversed  as  to  defendant  Rogers,  trustee  in 
bankruptcy,  and  a  new  trial  granted,  with  costs 
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to  abide  the  event.  The  letter  written  by  tlie 
husband  to  the  wif^  la  not  a  deed  or  convey- 
ance of  the  property,  and  was  not  effective  to 
vest  the  title  in  her.  It  is  a  private  commnnl- 
cation  from  husband  to  wife,  and  obviously  not 
intended  as  a  muniment  of  title.  It  failed  in 
the  requirements  of  a  specific  grantor,  a  spe- 
cific grantee,  a  proper  designation  of  the  prop- 
erty, a  recital  of  the  consideration,  and  it  con- 
tained no  technical  operative  words.  It  dis- 
closed on  its  face  an  intent  thereafter  to  clothe 
plaintiff  with  the  legal  title.  Assuming  that 
the  letter  can  be  regarded  as  a  conveyance 
within  the  meaning  of  the  statutes,  it  was  not 
acknowledged  before  delivery,  and  its  execu- 
tion and  delivery  were  not  attested  by  a  sub- 
scribing witness.  Therefore  it  did  not  take  ef- 
fect as  against  the  defendant  trustee  in  bank- 
ruptcy, who  was  the  purchaser  of  the  property 
within  the  meaning  of  that  word  as  used  in  the 
statute.  Section  243  of  the  Real  Property 
Law  (OonsoL  Laws,  c.  50).  This  action  is 
founded  on  an  allegation  of  the  legal  title  in 
the  plaintiff,  and  for  that  reason  it  must  fail 
as  to  this  defendant  It  is  not  the  concern  of 
this  court  to  determine  now  what  equitable 
rights  the  plaintiff  may  have  derived  from  her 
reliance  upon  the  promise  contained  in  the  let- 
ter and  her  expenditure  of  money  upon  the 
strength  of  it  Jenks,  P.  J.,  and  Mills,  Rich, 
Blackmar,  and  Kelly,  Jj.,  concur. 


Joseph  P.  COLLINS  v.  INTERNATIONAL 
HIGH  SPEED  STEEL  CO.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
23,  1910.)  Motion  denied,  with  $10  costs.  Or- 
der filed. 

In  the  matter  of  the  probate  of  the  will  of 
Sidney  GOMBLEX),  deceased.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
14,  1019.)  Order  reversed  and  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  event 
Held,  that  it  was  error  for  the  trial  court  to 
exclude  the  testimony  of  Ralph  ComeUo  upon 
the  question  of  the  handwriting;  also  that  it 
was  error  not  to  submit  to  the  jury  the  second 
question  certified.  The  testimony  of  the  con- 
testant's witnesses  that  the  signature  of  the 
alleged  will  was  not  the  handwriting  of  the  de- 
ceased made  a  question  of  fact,  which  in  the 
first  instance  should  have  been  submitted  to 
the  jury.    All  concur. 

The  COIUMISSIONER  OF  PUBLIC  CHAR- 
ITIES OF  THE  CITY  OF  NEW  YORK,  on 
complaint  of  May  O'Brien,  respondent,  v.  Fe- 
lix SHERRY,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  June  18, 
1919.)  Motion  denied,  upon  condition  that  ap- 
pellant perfect  the  appeal,  place  the  case  upon 
the  calendar  of  the  next  term  of  this  court,  and 
be  ready  for  argument  when  reached;  other- 
wise, motion  granted,  with  $10  costs. 


Roland  R  CONKLIN,  respondent  T.  Theo- 
dore P.  SHONTS,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department    May 


9,  1919.)  Order  afflrmed,  with  |10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Putnam,  Blackmar,  Kelly,  and  Jaycoz,  JJ^  con- 


Leon  COOPER  et  al.,  RespU^  v.  MUNDIAL 
TRADING  CO.,  Inc.,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  May  23, 
1919J  Determination  (105  Misc.  Rep.  58,  172 
N.  Y.  Supp.  378)  affirmed,  with  coats.  No 
opinion.    Order  filed. 


Louis  J.  OORELLI,  Respt,  v.  WIMjYS- 
OYERLAND.  Inc^.  et  al.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  27,  1919.)  Judgment  and  order  afiirmed, 
with  costs.     No  opimon.     Order  filed. 


The  CORN  EXCHANGE  BANK,  Respt,  v, 
Florence  BLENDERMAN,  impleaded,  etc, 
Applt.  (Supreme  Court  Appellate  Division, 
First  Department  May  29,  1919.)  Determi- 
nation (105  Misc.  Rep.  ei6,  173  N.  Y.  Supp. 
799)  affirmed,  with  coats.  No  opinion.  Order 
filed. 


Patrick  CRANNEY,  as  adm'r,  etc.,  respt,  v. 
Frank  HERRLING,  applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
14,  1919.)  Motion  granted,  and  appeal  dis- 
missed, with  costs. 


Georgiana  L.  CUSHMAN.  appellant,  t.  The 
NEW  YORK  CENTRAL  RAILROAD  COM- 
PANY  and  the  Village  of  Tarrytown,  respond- 
ents. (Supreme  Court  Appellate  Division, 
Second  Department  Jnne  6,  1919.)  Motion 
of  plaintiff  for  leave  to  appeal  to  the  Court  of 
Appeals  denied.  Motion  of  Attorney  General 
for  leave  to  intervene  also  denied,  without 
prejudice  to  such  a  motion  being  made  to  the 
Court  of  Appeals,  if  the  Court  of  Appeals 
shall  grant  to  plaintiff  the  right  to  appeaL 


Anthony  DANIELS,  respondent,  y.  J.  Ed- 
ward FITZGERALD,  Inc.,  appellant  (;Su- 
preme  Court,  Appellate  Division,  Second  De- 
partment June  D,.1919.)  Judgment  and  order 
reversed,  and  new  trial  granted,  costs  to  abide 
the  event,  unless  within  20  days  plaintiff  stip- 
ulate to  reduce  the  verdict  to  the  snm  of 
$5,000,  in  which  event  tiie  judgment,  as  so  mod- 
ified, and  the  order,  are  unanimously  affirmed, 
without  costs.  No  opinion.  Jenks.  P.  J.,  and 
Rich,  Putnam,  Blackmar,  and  Jaycox,  JJ.,  con- 
cur. 


Isadore  DANOWSKE,  respondent  ▼.  Joachim 
ORLOWSKL  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  June  lo, 
1919.)  The  Special  Term  finding  that  this 
road  or  lane  "had  been  in  existence  and  used 
as  a  road  for  a  period  of  over  75  years/'  though 
formaHy  excepted  to,  is  amply  sustained  by  the 
testimony.    It  was  not  only  used  by  the  abut- 
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ters,  but  by  otbers*  travellM  from  Bound  ave- 
nue southerly  to  aud  acrots  tne  Middle  Country 
road.  The  series  of  conveyances  introdnced  in 
evidence  were  received,  not  to  show  the  grant 
creating  such  a  way,  but  as  proof  of  the  long 
existence  and  recognition  in  grants  of  land 
on  both  sides  of  this  road.  It  was  brought 
home  to  defendant  by  words  of  description  be- 
ginning at  a  stake  and  stones  on  this  roadway. 
The  evidence!  of  bars  and  gates  during  times 
of  pasturage  did  not  deny  such  right  of  way, 
which  contmued  notwithstanding  temporary  ob- 
structions, like  stacks  of  grain,  which,  when 
in  this  roadway,  caused  teams  to  pass  extra 
viam  ontU  the  stacks  were  remored*  Thie  judg- 
ment is  therefoi*e  unanimously  affirmed,  with 
costs. 


In  the  matter  of  the  application  of  Horace 
W.  DAVIS  for  admission  to  the  bar  (from  the 
state  of  Pennsylvania).     (Supreme  Court,  Ap- 

?ellate    Division.    Second    Department      June 
7,  1^19.)     Application  granted. 


Edward  DE  liANO.  applt.,  v.  Gustav  H.  POP- 
PENBBRG.  resfyt.  (Supreme  Court,  Appellate 
Division,  B\)urth  Department.  May  7,  1919.) 
Motion  granted,  and  appeal  dismissed,  with 
costs. 


Robert  J.  DB  LAP,  respondent,  ▼.  Hugo 
STEAENS,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  6, 
1919.)  Judgment  and  order  reversed,  and  new 
trial  granted,  with  costs  to  abide  the  event 
The  contract  on  wMch  plaintiiE  declared  re- 
quired him  to  perform  all  the  work  for  the 
clearing  of  the  land,  and  that  that  work  should 
be  deemed  complete  when  the  area  described 
shall  be  in  a  condition  for  plowing.  As  plaintiff 
declared  upon  the  contract,  he  was  bound  to 
establish  performance  of  its  terms.  A  verdict 
in  his  favor  necessarily  involved  the  proposi- 
tion that  he  had  thus  prepared  the  land.  We 
think  that  the  verdict  was  contrary  to  the  evi- 
dence. Jenks,  P.  J>,  and  Mills,  Putnam,  Black- 
mar,  and  Kelly,  JJ.,  concur. 


Louis  ,DEL  GATJDIO*  respondent^  ▼.  Maria 
GIANCONTIERI  and  others,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
Sartment.  May  16,  1919.)  Motion  for  stay 
enied,  with  $10  costs,  and  temporary  stay 
vacated. 


MoUie  Stamile  D'ELISA,  respondent,  v.  Ma- 
ry Louisa  RITTONDO  et  al.,  defendants;  Ma- 
ria Gata  Santoro,  appellant.  (Supreme  Court 
Appellate  Division,  Second  Department.  May 
9,  1919.)  Order  reversed,  with  |10  costs  and 
disbursements,  and  motion  granted,  to  the  ex- 
tent of  permitting  appellant  to  interpose  an  an- 
swer and  defend.  In  the  meantime  the  judg- 
ment and  sale  to  stand  until  the  determination  of 
the  issues  to  be  raised  by  the  answer,  and  the 
purchaser  enjoined  from  disposing  of  the  prop- 


erty. The  wife  received  no  interest  in  the 
property  under  foreclosure  through  the  will 
of  her  husband.  The  death  of  the  husband  ex- 
tinguished his  interest  and  left  her  the  sole 
owner  through  her  tenancy  by  the  entirety. 
Whether  the  two  wills  made  by  the  husband 
and  the  wife  upon  the  same  piece  of  paper 
were  made  pursuant  to  a  contract  to  make 
reciprocal  or  mutual  wills  is  a  question  of  fact. 
Edson  V.  Parsons,  155  N.  Y.  555,  50  N.  B.  265; 
Rastetter  v.  Hoenninger,  214  N.  Y.  71,  108  N. 
E.  210;  Hermann  v.  Ludwig,  186  App.  Div. 
287,  174  N.  Y.  Supp.  469.  If  there  was  such  a 
contract  and  the  wife  received  property  from 
the  husband  under  it  she  was  bound  to  carry 
it  out.  This  contract  did  not  deprive  her  of  the 
power  and  right  to  dispose  of  her  property  in 
any  way  except  by  testamentary  disposition,  or 
by  gift  in  the  nature  or  in  lieu  of  a  testamen- 
tary disposition  or  with  intent  to  defeat  the 
purpose  of  such  agreement.  Rastetter  v.  Hoen- 
ninger, supra.  Whether  the  mortgage  was  such 
a  gift  is  a  question  of  fact  These  questions 
seem  to  be  sufficient  to  warrant  a  trial,  and 
the  infancy  of  the  appellant  at  the  time  of  the 
foreclosure  proceeding  justifies  the  court,  in 
the  exercise  of-  its  control  over  its  own  judg- 
ments, to  afford  the  appellant  an  opportunity 
to  present  her  case.  Jenks,  P.  J.,  and  Mills, 
Putnam,  Blackmar,  and  Kelly,  JJ.,  concur. 

In  the  Matter  of  Dwight  W.  DB  MOTTE.  an 
attorney.  (Supreme  Court  Appellate  Division 
First  Department  June  27,  1919.)  Order  af- 
firmed, with  $10  costs  and  dsabursements.  No 
opinion.    Order  ^ed. 

MaiT  B.  DB  POLE,  respondent  r.  MAIL 
&  EXPRESS  COMPiSY,  and  Edward  V.  Hol- 
land and  Grover  A«  Whalen,  as  copartners, 
etc.«.  .appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  6,  1919.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.     No  opinion. 


In  the  Matter  of  the  Voluntary  Intermediate 
Judicial  Settlement  of  the  Account  of  Stanis- 
laus P.  M.  C.  DE  RIDDER  as  Administra* 
tor,  etc.,  of  GuOlaume  Albert  REUSENS,  de- 
ceased. (Supreme  Court,  Appellate  Dlvisioui 
Second  Department.  Mav  16,  1919.)  Appeal 
dismissed  on  default,  with  $10  costs  and  dis- 
bursements. Jenks,  P.  J.,  and  Putnam,  Black- 
mar,  Kelly,  and  Jaycox,  JJ.,  concur. 


Philip     DIAMOND,     respondent,     T.    Louis 
GOLDSTEIN,  appellant    (Supreme  Court,  Ap- 

?ellate  Division,  Second  Department    June  6, 
919.)     Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Andrew  DILLICK,  as  adm'r,  etc.,  respt.,  ▼• 
Charles  SEUFERT,  applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
14,  1919.)  Order  reversed,  with  costs,  verdict 
of  jury  reinstated,  and  Judgment  directed  for 
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the  defendant  thereon,  with  costs.  Held,  that 
there  was  ample  justincation  for  the  verdict  of 
the  jury  in  defendant's  favor  on  the  ground 
of  contributory  negligence  imputable  to  the 
child,  either  of  her  immediate  custodian  or  her 
parents,  and  the  trial  judge  was  not  justified  in 
setting  it  aside.  All  concur,  except  Kruse,  P. 
J.,  and  Hubbs,  J.,  who  dissent,  upon  the  ground 
that  it  was  not  an  abuse  of  discretion  on  the 
part  of  the  trial  judge  to  set  aside  the  verdict. 


In  the  Matter  of  Henry  Ii.  DOHBRTT  and 
Meridian  Light  &  Railway  Co.  (Supreme 
Court,  Appeflate  Division,  First  Department. 
June  6,  1919.)  Order  affirmed,  with  |10  costs 
and  disbursements.    No  opinion.    Order  filed. 


Edward  DONIiON,  respondent,  v.  Charles 
BAESZLER  et  aL,  individually  and  as  copart- 
ners, etc.,  appellants.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  May  16, 
1919.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Terence  DONOHUB,  Respt.,  ▼.  George 
RICE,  Applt.  (Supreme  Court.  Appellate  Di- 
vision, First  Department.  May  29,  1919.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Annie  DOOLBT,  Respt.,  T.  Hanna  B.  Mc- 
KENNA,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department  June  27,  1919.) 
Judgment  and  order  affirmed>  with  costs.  No 
opinion.    Order  filed. 


James  W.  DOUGHERTY,  respt  v.  NEW 
YORK  CENTRAL  R.  R.  GO.,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
May  7,  1919.)  Motion  for  reargument  denied, 
with  $10  costs.  Motion  for  leave  to  appeal  to 
Courts  of  Appeals  denied. 


In  the  matter  of  the  application  of  the  CITY 
OF  NEW  YORK  relative  to  acquiring  title, 
etc.,  DRIGGS  AVENUE,  et6.;  Camalia  Gioia, 
petitioner,  etc.  (Supreme  Court  Appellate  Di- 
vision, Second  Department.  May  9,  1919.) 
Motion  granted,  and  order  signed. 


Nellie  F.  DRISCOLL,  as  Adm'x,  etc.,  Applt, 
V.  NEW  YORK  CENTRAL  R.  R.  CJO.,  Respt 

g Supreme    Court,    Appellate    Division,    Fourth 
epartment.    April  30,  1919.)    Appeal  dismiss- 
ed, without  costs,  upon  stipulation  filed. 


Melvin  DRUMSTA,  Respt,  v.  MARYLAND 
MOTOR  CAR  INSURANCE  CO.,  Applt  (Su- 
preme Court,  Appellate  Division.  Fourth  De^ 
partment  March  19,  1919.)  judgment  and 
order  affirmed,  with  costs.    Ail  concur. 


Michael  J.  DUFFY  and  Mary  J.  T>nSy,  appel- 
lants, v.  The  NEW  YORK  CENTRAL  RAIL- 
ROAD COMPANY  and  the  Village  of  Tftrry- 
town,  respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  June  6,  1919.) 
Motion  of  plaintiffs  for  leave  to  appeal  to  the 
Court  of  Appeals  denied.  Motion  of  Attorney 
General  for  leave  to  intervene  also  denied, 
without  ore judice  to  such  a  motion  being  made 
to  the  Court  of  Appeals,  if  the  Court  of  Ap- 
peals shall  grant  to  plaintiffs  the  right  to  ap- 
peal. 


Frances  DUNNE  ▼.  NEJW  YORK  TELcE- 
PHONB  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  6,  1919.)  Ap- 
plication denied,  with  |10  costs.    Order  signed. 


Theodore  DURHAM  ▼.  Rabin  LUBARSECX 
et  al-  (Supreme  Court  Appellate  Division, 
First  Department  June  27,  1919.)  Motion 
denied,  with  $10  costs.    Order  filed. 


Helen  DYKB,  an  infant  by  Andrew  Dyke, 
her  guardian  ad  litem,  respt.,  v.  SCHENEC- 
TADY RAILWAY  COMPANY,  applt  (Su- 
preme Court  Appellate  Division,  Third  De- 
Sartment  May  20,  1919.)  Judgment  and  or- 
er  reversed,  on  the  ground  that  the  damages 
are  excessive,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event  unless 
the  plaintiff  stipulates  to  reduce  the  verdict  to 
$25,000,  in  which  case  the  judgment  is  so  mod- 
ified, and,  as  modified,  judgment  and  order  af- 
firmed, without  eostSL    All  concur. 


Joseph  EDELSTEIN,  as  Director,  etc, 
Respt.,  V.  PEOPLE'S  THEATRE  CO.,  impld., 
etc.,  Applt  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  May  16.  1919.)  Or- 
der affirmed,  with  $10  costs  and  disbursenaents, 
with  leave  to  defendant  to  withdraw  demurrer 
and  to  answer  on  payment  of  said  costs  and  $10 
costs  at  Special  Term.  No  opinion.  Order 
filed. 


Joseph  EDELSTEIN,  as  Director,  respt,  v. 
SECOND  AVENUE  DEVELOPMENTS  CO., 
Impld^  etc.,  applt  (Supreme  Court  Appel- 
late Division,  First  Department  May  16, 
1919.) .  Order  affirmed  with  $10  costs  and  dis- 
bursements, with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer  on  payment  of 
said  costs  and  $10  costs  at  Special  Term.  No 
opinion.    Order  filed. 


Joseph  EDELSTEIN,  as  Director,  respt,  v. 
Max  R.  WILNER,,  imnld.,  etc,  applt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  16,  1919.)  Order  affirmed,  with 
SIO  costs  and  dfisbursements,  with  leave  to  de- 
tendant  to  withdraw  demurrer  and  to  answer 
ou  payment  of  said  costs  and  $10  costs  at  spe- 
cial Term.    No  opinion.    Order  filed. 
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Kathmi  T.  BGAN,  Bem>t,  t.  CITY  OF 
BUFFALO,  Applt  (Supreme  Court.  Appel- 
late Division,  Fourth  Department  May  23, 
1919.)  Judgment  and  order  affirmed,  with  costs, 
upon  the  opinion  of  Sears,  J.,  delivered  at  the 
Trial  Term  (105  Misc.  Bep.  474,  173  N.  Y. 
Supp.  474).  All  concur,  except  Kruse,  P.  J., 
and  Foote,  J.,  who  dissent,  and  vote  for  reversal 
and  dismissal  of  the  complaint. 


Herman  EGEB,  respondent,  ▼.  NEW  XOBK 
CONSOLIDATED  BAILROAD  COMPANY, 
appellanL  (Supreme  Court,  Appellate  Division, 
Second  Department.  May  9,  1919.)  Judgment 
unanimously  affirmed,  with  costs.    No  opinion. 


Harrv  tJISENBROCK.  appellant,  ▼.  Emma 
EISENBROCK,  respondent.  Appeal  No.  1. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. June  6,  l919.)  Order  affirmed,  with 
flO  costs  and  disbursementsu  No  opinion. 
Jenks.  P.  J.,  and  Putnam,  Blackmar,  Kelly, 
and  Jaycox,  JJ.,  concur.  See,  also,  187  App. 
Div.  85, 175  N.  Y.  Supp.  07. 


Harry  EISENBROCK.  appellant,  ▼.  Emma 
EISENBROCK,  respondent.  Appeal  No.  2. 
(Supreme  Court,  Appellate  IKvision,  Second 
Department*  June  6,  1919.)  Order  modified, 
by  providing  that  plaintiff  be  relieved  from  the 
payment  of  alimony  from  the  date  of  the  mak- 
ing of  the  motion  appealed  from,  to  wit,  the  4th 
day  of  April,  1919,  until  the  further  o^er  of 
this  court,  and,  as  modified  affirmed,  without 
costs  to  either  party  as  against  the  other. 
Jenks.  P.  J.,  and  Putnam,  Blackmar,  Kelly, 
and  Jaycox,  JJ.,  concur.  See,  also,  187  App. 
Div.  85,  175  N.  Y.  Supp.  67. 


Sima  ELI  SB  ERG,  respondent.  ▼.  Joseph 
FRIED,  defendant,  Thomas  F.  Rochford,  ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  18,  1919.)  There  Is 
ground  for  the  contention  that  the  security  ex- 
tended to  the  personal  property.  Therefore  it 
seems  to  us  that  Rochford,  as  the  owner  there- 
of, had  best  be  brought  in  as  a  party.  Our  for- 
mer decision  is  not  a  bar,  as  Rochford  was  not 
a  party  to  the  former  appeal.  The  word  ''sole," 
in  our  memorandum  in  the  former  decision,  con- 
templates only  the  relations  of  the  receiver  and 
the  stakeholder,  and  it  is  not  to  be  extended 
to  imply  that  Rochford,  as  the  owner  of  the 
personalty,  could  have  no  interest.  The  order 
IB  reversed,  in  so  far  as  it  denies  the  bringing 
in  of  Rochford  as  a  oarty  defendant,  and  is  so 
modified  as  to  bring  him  in,  but  without  costs. 
Jenks,  P.  Jm  and  Mills,  Rich,  Putnam,  and 
Blackmar,  JJ.,  concur.  Settle  order  before  the 
Presiding  Justice.  See,  also,  173  N.  Y.  Supp. 
128;  —  App.  Div.  — .  175  N.  Y.  Supp.  901. 


EMIGRANT  INDUSTRIAL  SAVINGS 
BANK,  Respt.,  v.  John  G.  PEPPLER,  impld., 
etc.,  Applt     (Supreme  (^urt.  Appellate  Divi- 

17eN.Y.S.— 57 


sion.  First  Department  May  23, 1919.)  Judg- 
ment affirmed,  with  costs.  No  opinion.  Order 
filed. 


EQUITABLE  LIFE  ASSURANCE  SOC.  ▼. 
Judson  B.  WILDS,  as  Ex'r.  (Supreme  Court, 
Appellate  Division,  First  Department  May 
23,  1919.)  Motion  for  leave  to  aopeal  granted ; 
motion  for  reargument  denied.    Order  filed. 


EXPORT  &  IMPORT  FILM  CO.,  Inc., 
Applt,  V.  Harry  C.  FISHER  et  al.,  Respts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  23,  1919.)  Judgment  affirmed, 
with  costs.    No  opinion.    Order  filed. 

Annie  P.  FAHNESTOCK  v.  Franks  H. 
TOWNSEND.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  May  23,  JL919.)  Mo* 
tion  denied,  with  $10  costs.    Order  filed. 


Apnie  P.  FAHNESTOCK  v.  Frances  H. 
TOWNSEND.  (Supreme  Court,  Apnellate  Di- 
vision.  First  Department  June  27,  1919.) 
Motion  denied,  with  $10  costs.    Order  filed. 


FAIRFAX  HOTEL  CO.,  Inc.,  v.  Bemabe 
BARRIOS.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  May  23,  1919.) 
Motion  granted,  on  plaintiff's  filing  sm>ulation 
for  judgment  absolute  in  event  of  affirmance. 
Order  signed. 


Herman  H.  FAJEN  et  al.,  Applts.,  ▼.  HUD- 
SON TRANSPORTATION  cd,  Rwnt  (Su- 
preme Court,  Appellatd  Division,  First  De- 
partment June  20.  1919.)  Determination  (95 
Misc.  Rep.  629,  159  N.  Y.  Supp.  1066)  affirm- 
ed, with  costs.    No  opinion.    Order  filed. 


Edward  P.  FANCHER,  Respt,  ▼.  Louise  H. 
FARRAND,  as  Adm'x,  etc^  Applt  (Supreme 
Court.  Appelate  Division,  Foumi  Department 
May  21, 1919.)  Motion  to  dismiss  appeal  grant- 
ed, unless  appellant  shall  file  and  serve  printed 
papers  and  briefs  on  appeal  and  pay  to  respond- 
ent's attorney  $10  within  10  days. 


Pasguale  FARRACANELrespt, ▼. The  NEW 
YORK  CENTRAL  RAILROAD  COMPANY, 
applt.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  20,  1919.)  Motion 
denied. 


John  FARRELL  and  others,  appellants,  v. 
Jennie  M.  BRADY,  Mary  E.  T.  Dunn  and  an- 
other, as  executrices,  etc,  of  John  J.  Brady, 
deceased,    respondents.      (Supreme    Court,    Ap- 

?cllate  Division,  Second  Department     June  6, 
919.)     Motion  to  dismiss  appeal  denied,  with- 
out costs. 
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Williftm  FBASTBfft.  Respt.,  v.  Gordon  L. 
BCHEFFER,  Applt  (Supreme  Ooupt,  Appel- 
late Division,  First  Department,  May  J.6, 
1919.)  Order  aifirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


PBINMAN  et  aL  v.  WEID.  (Supreme  Court, 
•AppeUate  Term,  First  Department.  May  28, 
1919.)  Appeal  from  (Dity  Court  of  New  York. 
Trial  Term.  Action  by  Abraham  Feinman 
and  another  against  Max  Weil.  From  a  judg- 
ment dismissing  the  complaint,  plaintiffs  appeal. 
Reversed,  and  new  trial  granted. 

DELEHANTY,  J.  This  action  was  first 
tried  in  the  City  Court  ou  the  14th  and  16th 
days  of  May,  1918,  and  the  complaint  dismissed. 
Upon  appeal  tlie  judgment  of  dismissal  was  re- 
versed, and  a  new  trial  granted;  it  being  de- 
termined among  other  things  that  the  plain- 
tiffs had  made  out  a  prima  fade  case  of  breach 
of  warranty.  Feinman  v.  Weil,  105  Misc.  Rep. 
298,  173  N.  Y.  Supp.  11.  On  the  retrial  the 
complaint  was  again  dismissed;  the  court  be- 
low holding  at  the  close  of  plaintiffs'  case  that 
there  was  a  failure  of  proof.  The  record  in 
this  action  discloses  no  material  variance  from 
the  testimony  offered  by  the  plaintiffs  upon  the 
first  trial.  But,  viewing  the  evidence  as  it  now 
stands,  it  is  clearly  apparent  that  the  learned 
justice  at  Trial  Term  erred  in  not  submitting 
the  case  to  the  jury.  Judgment  reversed,  and 
new  trial  granted,  with  costs  to  appellant  to 
abide  the  event    All  concur. 


Mayer  FEIiD,  respondent,  ▼.  Harry  RAAB 
et  al.,  appellants.  (Supreme  dJourt,  Appellate 
Division,  Second  Department  May  23,  1919.) 
Motion  for  stay  denied,  without  costs. 


Marer  FELD,  respondent  ▼.  Harry  RAAB 
and  Harry  Lichtenstein,  appellants,  and  anoth- 
er, defendant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  6,  1919.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Mills,  Rich,  Put- 
nam, and  Blackmar,  JJ.,  concur. 


FELIX    ISMAN,    Inc.,    Applt,    ▼.    August 
HECKSCHER,  Respt.     (Supreme  Court  Ap- 

?ellate  Division,  First  Department     June  20, 
919.)      Judgment    affirmed,    with   costa     No 
opinion.     Clarke,  P.  J.,  dissents.    Order  filed. 


In  the  matter  of  summary  proceedings  by 
FERDINAND  MUNCH  BREWERY,  appel- 
lant V.  Edward  B.  HITTELMAN,  respondent 
and  another.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  16,  1919.)  Ap- 
plication denied,  with  $10  costs. 

Rose  FERRARO  and  Angelina  Renna,  as  ad- 
ministratrices, etc.,  of  Jamrs  Ferraro,  deceased, 
respondents,  v.  Christian  F.  TERRENCE  and 
John  P.  Terrence,  copartners,  etc.,  appellants. 
(Supreme  CJourt,  Appellate  Division,  Second  De- 
partment     May   23,    1919.)      The   contracting 


stevedores,  agidnst  whom  is  this  judgment  were 
taking  cargo  into  the  lower  hold  without  having 
fully  opened  the  between-deck  hatch.  Because 
the  size  of  the  suspended  loads  was  compara- 
tively small,  a  fore  and  aft  hatch  beamj,  on  each 
side  of  this  opening,  had  been  left  in.  The  beam 
ends  lav  in  sockets  or  slots,  without  bein^  made 
fast  A  hook  from  an  empty  slin^,  coming  up. 
dislodged  one  of  these  beams,  which  fell  upon 
plaintifTs  intestate,  a  longshoreman  working  in 
the  hold,  nnder  this  hatch.  The  questions  of 
defendants*  duty  as  to  such  beams  were  oroper- 
ly  left  to  the  jury.  Duggan  v.  Phelps,  82  App. 
Div.  509,  81  N.  Y.  Suplp.  916.  Although  the 
intestate  had  himself  that  morning  helped  lift 
out  the  wooden  hatch  sections,  and  maj  have 
been  a  coservant  with  the  riggers  and  winchmen 
who  had  hoisted  out  the  iron  hatch  beams,  it 
was  a  nondelegable  duty  of  defendants  as  em- 
ployers  to  have  this  hatch  reasonably  safe  for 
the  men  to  work  beneath.     Hatton  v.  Hilton 


Bridge  Construction  Co.,  42  App.  Div.  308,  50 
N.  Y.  Supp.  272,  affirmed  167  N.  Y.  590.  60 
N.  E.  1112.     The  oourt's  refusals  to  charge  as 


requested  by  defendants  present  no  error.  The 
judgment  and  order  are  therefore  unanimously 
affirmed,    with    costs. 

Rose  FERRA'RO  and  another,  aa  adminis- 
tratrices, etc.,  respondents,  v.  Christian  P. 
TERRENCE  and  another,  copartners,  etc.,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  18,  1919.)  MotionB 
denied,  without  costs. 


Moritz  FINKELSTEIN,  respondent,  v.  Ix)uis 
ROSENBLATT,  appellant.  (Supreme  Court 
Appellate  Division,  Second  Department  May 
16,  1919.)  The  attempted  appeal  from  the 
judgment  entered  by  default  herein  is  dismiss- 
ed, without  costs,  on  the  ground  that  such 
a  judgment  is  not  appealable  under  Code  of 
Civil  Procedure,  |  1294.  The  order  denying 
defendant's  motion  to  open  his  default  and  to 
vacate  the  judgment  entered  thereon  is  revers- 
ed, with  $10  costs  and  disbursements,  ajid  the 
motion  granted,  with  $10  costs.  It  appears 
from  the  motion  papers,  and  the  court  below 
has  found,  that  tne  trial  counsel  for  the  de- 
fendant was  actually  engaged  at  the  time  of  the 
default  herein  at  the  trial  of  a  case  in  the  City 
Court  of  the  City  of  New  York.  The  defense 
set  up  in  the  answer  is  not  frivolous,  as  was 
the  defense  attempted  to  be  set  up  in  Uondon 
V.  Schneider  (Sup.)  137  N.  Y.  Supp.  394.  This 
case  is  not  analogous  to  Herrington  v.  Davitt. 
220  N.  Y.  162,  115  N.  B.  476.  1  A.  L.  R.  1700. 
That  related  to  a  promise  made  after  the  com- 
position in  bankruptcy  was  complete  and  the 
bankrupt  discharged.  The  promise  involved  in. 
this  action  was  made  to  induce  the  plaintiff  to 
agree  to  the  compromise  and  accept  bia  share 
thereunder,  and  gave  hfm  a  secret  preference. 
If  this  defense  is  true,  it  will  render  the  notes 
void.  Hanover  Nat  Bank  ▼.  Blake,  142  N.  Y. 
404,  407,  37  N.  E.  519,  27  L.  R,  A.  33.  40  Am. 
St  Rep.  607;  Bates  v.  Rosenberg  (Sup.)  121 
N.  Y.  Supp.  335.  Jenks,  P.  J.,  and  MUls,  Rich, 
Kelly,  and  Jaycox,  JJ.,  concur. 
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Oeorfo  B.  FXSHSRv  Applt^  ▼.  Peter  H. 
CORR,  impld..  etc.,  Eespt  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
27,  1919.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


MSMOBANDUM  DBCI3ION8 

(17«  N.Y.8.) 

William  I.  T.  FOSDICK  t.  GOiOBB  INDHM- 
NITY  CO.  (Supreme  Court,  AppeUate  Divi- 
sion, First  Department  June  %  1919.)  Ap- 
plication granted.    Order  signed. 


Harry  0.  FISHER,  Reept,  ▼.  STAR  COM- 
PANY, Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  27,  1919.) 
Judgment  (160  N.  T.  S.  693)  affirmed,  with 
costs.    No  opinion.    Order  filed. 


FISH  &  MARVIN,  appellant,  v.  The  VII/- 
LAGE  OF  SCARSDALB  and  the  New  York 
Central  Railroad  Company,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  16,  1919.)  Judgment  unani- 
mously affirmed,  with  costs.    No  opinion. 

David  FITZGIBBONS,  Respt,  v.  Joseph  H. 
MAYERS,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  20,  1919.) 
Judgment  and  order  affirmed,  with  costs*  No 
opinion.    Order  filed. 


Robert  FLAGG,  applt«  v.  Eugene  S.  PER- 
RY, respt.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  May  14,  1919.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 


John  J.  FLANAGAN,  Respt,  ▼.  The  CITY 
OF  NEW  YORK,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  13, 
1019.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 

Myra  A.  FLANAGAN,  respt,  v.  CITY  OF 
NEW  YORK,  applt  (Supreme  Court  Appel- 
late Division,  First  Department  June  13, 
1919.)  Judgment  and  order  affirmed,  with 
costs.     No  opinion.    Order  filed. 

In  the  matter  of  the  petition  of  .Tames  A* 
PIxANIGAN,  to  render  and  sottle  his  account 
us  executor  of  Arthur  J.  IlEANEY,  decoased. 
Supreme  Court,  Appellate  Division,  Second 
)epartment  June  6,  1919.)  Order  of  the 
surrogate's  Court  of  Suffolk  County  reversed, 
lecree  opened  and  set  aside,  and  matter  remit- 
od  to  said  Surrogate's  Court,  with  directions, 
f  ter  hearing  the  appellant,  to  make  a  decree 
ettling  and  adjusting  the  accounts  of  the  ex- 
cutors,  without  making  any  construction  or 
etcrraination  of  the  meaning  of  the  will  as  to 
36  rights  of  the  appellant  in  the  future,  with 
>sts  and  disbursements  to  the  appellant,  pay- 
ble  from  the  estate,  upon  the  ground  that  a 
>iist ruction  of  the  will  is  not  necessary  in  this 
roceeding,  the  object  of  which  is  to  settle  the 
scountB  of  the  executors,  and  therefore  the 
arrogate  was  without  jurisdiction  to  make  the 
ime.  J«nks,  P.  J.,  and  Mills,  Rich,  Blackmar, 
id  Kelly,  JJ.,  concur.  Settle  order  on  notice 
•lore  Mr.  Justice  Blackmar. 


Clarence  A.  FOWDBR,  respondent,  v.  CITY 
OF  POUGHKEEPSIB,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
June  6,  1919.)  Judgment  and  order  reversed, 
and  new  trial  granted,  coats  to  abide  the  event, 
unless  within  20  days  plaintiff  stipulate  to  re- 
duce the  verdict  to  the  sum  of  |560,  in  which 
event  the  judgment  shall  be  so  reduced  and 
modified  accordingly,  and,  as  so  modified,  the 
judgment  and  ordfer  are  unanimously  affirmed, 
without  coats.  Jenks,  P.  J.,  and  Mills,  Rich, 
Blackmar,  and  Kelly,  JJ.,  concur. 


SaHna  FOY,  Respt.,  v.  Thomas  FOY,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  23,  1919.)  Order  modified,  as 
stated  in  order,  and,  as  modified,  affirmed,  with- 
out costs.    No  opinion.    Order  filed. 


The    FRANK    SHBPARD    CO.,    Applt,    ▼. 
ZACHARY  P.  TAYLOR   PUB.   CO.   et   al., 

Respts.  (Supreme  (3ourt,  Appellate  Division, 
Fourth  Department  April  80,  1919.)  Judg- 
ment affirmed,  with  costs.    AH  concur. 


Oscar  FRIED,  appellant  v.  NEW  YORK, 
NEW  HAVEN  &  HARTFORD  RAILROAD 
COMPANY,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  16, 
1919.)    Motion  denied,  with  $10  coatiu 


Celia  FRIEDMAN,  Applt,  v.  Julius  BLAUN- 
ER  et  aL,  Respts.  (Supreme  Court,  Appellate 
Division,  First  Department  May  23.  1919.) 
Order  affirmed,  with  $10  costs  and  aisburse- 
raents.  No  opinion.  Dowllng  and  Smith,  JJ., 
dissent,  on  the  ground  that  the  ofiFer  of  judgment 
in  question  was  not  executed  as  required  by  sec- 
tion  738  of  the  Code  of  Civil  Procedure,  and 
that  having  been  executed  by  one  member  of  the 
copartnership,  it  did  not  bind  his  partner,  the 
other  defendant,  without  proof  of  his  authority 
being  annexed  thereto  and  accompanying  the 
same,  as  re<}uired  by  the  Code.    Order  filed. 


Delia  FRIEDMAN  v.  Tsidor  BLAUNER  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department.  June  27,  1919.)  Motion  granted ; 
questions  certified;    order  filed. 


George  FUSS,  Applt,  v.  OOMPANIA  ZA- 
MORENSE  DB  NAVEGACION,  SOCIBDAD 
ANONIMA,  Respt.  (Supreme  Court  Appellate 
Division,  Birst  Department  June  20,  1919.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Order  filed. 
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Wy<^off  H.  GARRISON  and  John  Q.  Roth, 
as  ex^btiton,  etc..  of  John  DilL  Jr.,  deceased, 
reapondenta,  ▼.  Hugo  J.  PANZER,  appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. June  18,  1919.)  Before  a  compul- 
sory reference  can  be  ordered,  it  must  be  shown 
that  a  long  account  is  necessarily  involved  in 
the  action  and  will  require  proof  of  so  many 
items  that  a  jury  cannot  be  presumed  to  keep 
them  in  mind  in  order  to  render  an  intelligent 
verdict.  A  compulsory  reference  in  the  case  of 
a  lawyer  against  a  client,  although  it  should  be 
allowed  in  a  proper  case,  is  not  favored  in  the 
law,  and,  in  view  of  the  peculiar  character  of 
the  account  stated  in  the  bill  of  particulars,  it 
is  not  shown  that  this  action  necessarily  in- 
volves a  long  account.  At  any  rate,  in  the 
absence  of  pleadings  showing  exactly  the  items 
that  will  be  litigated  between  the  parties,  we 
'  think  the  motion  for  a  compulsory  reference 
should  have  been  denied.  Order  reversed,  with 
$10  costs  and  disbursements,  and  motion  denied, 
with  $10  costs.  Jenks,  P.  J.,  and  Mills,  Rich, 
Putnam,  and  Blackmar,  JJ.,  concur. 


In  the  Matter  of  Rebecca  T.  R.  GAY,  dec'd. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  28,  1919.)  Decree  (104  Misc. 
Rep.  653,  172  N.  Y.  Supp.  296)  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Matter  of  Rebecca  T.  R.  GAY,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  27,  1919.)  Motion  granted. 
Order  filed. 


Charles  W.  GAYLORD,  as  Trustee,  etc., 
Respt,  V.  Loren  B).  BASSAGB  et  al.,  Applts. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. April  30,  1919.)  Motion  to  dismiss 
appeal  granted,  unless  appellants  shall  file  and 
serve  printed  papers  on  appeal  on  or  before 
May  7th. 

PhiUp  B.  GAYNOR.  appellant,  ▼.  VILLAGE 
OF  PORT  CHESTER,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  6,  1919.)  Judgment  affirmed,  with  costs. 
No  opinion.  Rich,  Putnam,  and  Jaycox,  JJ., 
concur.  Blackmar,  J^,  dissents  upon  the  ground 
that  the  learning  of  Wakefield  v.  Brophy,  Gay- 
Dor  et  al.,  67  Misc.  Rep.  298.  122  N.  Y.  Supp. 
632,  affirmed  144  App.  Div.  905, 128  N.  Y.  Supp. 
1149,  affirmed  207  N.  Y.  772,  101  N.  E.  1125, 
does  not  apply,  inasmuch  as  the  express  statute 
has  declared  the  daim  is  for  a  village  purpose, 
with  whom  Jenks,  P.  J.,  concurs. 


preme    _  .. , 

partment    May  14,  1919.)    judgment  and  order 
affirmed,  with  costs.    All  concur. 


GIANT  PORTLAND  CEMENT  CO..  Applt.- 
Rcspt.,  V.  BARBER  ASPHALT  PAVING  CO. 
fet  al.,  Applts.-Re8pts.,  impleaded  with  others. 


(Supreme  Court,  Appellftte  Division,  Fourth  De- 
partment. Mardi  19, 1919.)  Motion  for  reargu- 
ment  granted. 


John  E.  GILROY  and  Margaret  Gilroy,  ap- 
pellants, V.  Louise  M.  RUSSO,  George  Ackerino 
and  the  City  of  New  York,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  18,  1919.)  Judgment  affirmed, 
with  costs.  The  question  of  fraudulent  intent 
is  a  question  of  fact  and  not  of  laV.  Section 
265,  Real  Property  Law  (OonsoL  Laws,  c  50). 
In  the  circumstances  there  is  no  reason  for  dis- 
turbing the  findings  of  the  trial  justice  upon 
this  point  Although  it  mav  be  that  the  deed 
from  defendant  Russo  to  defendant  Ackerino 
was  not  sufficient  to  convey  the  legal  title  to 
the  gore,  nevertheless  it  was  plain  upon  the  evi- 
dence that  it  did  convey  the  equitable  title  to 
the  gore ;  and  as  the  award  for  the  whole  prem- 
ises, including  the  gore,  was  made  to  the  gran- 
teee,  that  award  can  be  supported  in  his  £avor, 
as  apinst  the  plaintiff,  npon  his  legal  title  to  a 
portion  of  the  lot  and  nis  table  title  to  the  gore. 
Jenks,  P.  J.,  and  Mills,  Rich,  Putnam,  and 
Blackmar,  JJ.,  concur. 

Cora  M.  GLOWNBJR  respt,  ▼.  Gcrritt  V. 
LOUGHBOROUGH,  as  executor,  etc.,  et  al., 

applts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  7,  1919.)  Apnea! 
dismissed,  without  costs,  upon  stipulation  filed. 

In  the  Matter  of  the  Estate  of  William  P. 
(JOODELLB,  deceased.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  May  23, 
1919.)    Decree  affirmed  with  costs.    AH  concur. 


Adolph    GOODSTONB    t.    WASHINGTON 

MANUFACTURING  CO.  (Supreme  Court, 
Appellate  'Division,  First  Department.  June 
20,  1919.)  Application  denied,  with  $10  costs. 
Order  signed. 


Nathaniel  C.  GOODWIN,  substituted,  etc, 
Respt.,  V.  MIRROR  FILMS,  Inc^pplt  (Su- 
preme (yourt.  Appellate  Division,  First  Depart- 
ment. May  29,  1919.)  Judgment  and  order  af- 
firmed, wiu  costs.    No  opinion.    Order  filed. 

GOSHI  KAISHA  TAMAMOTO  SOHON- 
TEN,  Applt,  V.  FRANCE  &  CANADA 
STEAMSHIP  CO.,  Ltd.,  Respt.  (Supreme 
Court  Appellate  Division,  First  Department 
May  23,  1919.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Order  filod. 
See,  also, —  App.  Div.  — ,  176  N.Y. Supp,  922. 

William  GRABENAUBR,  appellant,  ▼.  Roy- 
al S.  HAYNES,  respondent  (Supreme  Court 
Appellate  Division,  Second  Department  June 
18,  1919.)  Motion  to  dismiss  appeal  denied,  up- 
on condition  that  appellant  perfect  the  appeal 
and  be  ready  for  argument  at  the  next  term  of 
this  court ;  otherwise^  motion  granted,  with  $10 
costs. 
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GMKge  QBMNt  Bm»^*  ^'  Oaq^er  TOHON, 

Applt  (Supreme  Courts  Appellate  Divisioii, 
Fourth  Department.  March  19,  1919.)  Judg- 
ment affirmed,  with  costs,  except  that  the  word«> 
ing  thereof  is  changed  as  follows:  That  all  of 
the  sentence  after  the  word  "hereto"  in  the  first 
line  of  folio  309  be  stricken  out,  and  the  follow- 
ing is  inserted  in  place  thereof:  ''Or  in  such 
manner  as  not  to  permit  any  more  water  to 
run  southerly  therefrom  against  the  northerly 
bank  of  the  Pokey  Moonshine  highway  than  had 
run  prior  to  the  fall  of  the  year  1918,  and  that 
the  aefendant  and  his  successors  in  interest  be 
perpetually  enjoined  and  restrained  from  there- 
after diverting  the  waters  of  Carney  Hollow 
creek  fi^mi  their  original  channel  and  allowing 
the  same  to  flow  southerly  to  the  northerly  bank 
ot  the  Pokey  Moonshine  road  to  and  greater  ex- 
tent than  they  had  prior  to  the  fall  of  1&18." 
All  concur.  For  opinion  below,  see  103  Misc. 
Rep.  378,  170  N.  Y.  Supp.  178. 


GRAND  COURT  OF  THE  STATE  OF 
NEW  YORK  OF  THE  FORESTERS  OF 
AMERICA,  respondent,  v.  Minzianti  SENESE 
et  al.,  appellants.  (Supreme  Court,  Appellate 
Diyision,  Second  Department.  May  9,  1919.) 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  and  our  order  deciding  the  appeal 
amended,  so  as  to  provide  that  both  judgments 
appealed  from  are  affirmed,  with  a  single  bill  of 
costs. 


In  the  Matter  of  GREENHTJT  CO.,  Inc.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  27,  1919.)  Order  so  far  as  appeal- 
ed from  reversed,  with  $10  costs  and  disburse- 
ments, on  the  ground  that  the  part  of  the  order 
appealed  from  is  premature,  inasmuch  as  the 
advertisement  for  the  presentation  of  claima 
has  not  been  completed.  Dowling,  J.,  dissents,, 
on  the  ground  that  the  appellant  is  not  preju- 
diced by  the  order  of  which  it  complains.  Set- 
tle order  on  notice. 


Benny  QRBGONIS,  respondents,  v.  PHILA-x 
DEIiPHIA  &  READING  COAL  &  IRON 
COMPANY,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  6^ 
1919.)  Judgment  and  order  reversed,  and  com- 
plaint mianimously  dismissed,  without  costs, 
upon  condition  that  defendant  stipulate  to  waive 
any  statute  of  limitations  which  might  bar, 
plaintiff  in  case  plaintiff,  within  one  year, 
brings  an  action  in  the  state  of  Pennsylvania, 
upon  the  ground  that  we  consider  that  our  de- 
cision and  memorandum  in  Woiclanowicz  v. 
Philadelphia  &  Reading  Coal  &  Iron  Co.,  186 
App.  Div.  906,  172  N.  Y.  Supp.  926,  decided 
by  us  in  November,  1918,  are  applicable  to  this 
case.  Otherwise,  judgment  and  order  unani- 
mously affirmed,  with  costs. 


In  the  Matter  of  the  Probate  of  the  Cast  Will 
and  Testament  of  Hannah  C.  GRIFFITH,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  21,  1919.)  Appeal 
dismissed,   with   costs,   upon   the  ground   that 


tiie  orOer  ia  not  appealable.  Sea  Kingsmy 
Construction  Co.  v.  Metropolitan  life  Ins.  Oo., 
161  App.  Div.  649,  146  N.  Y.  Supp.  883.  All 
coinciir«. 

Louis  GUENTHBR  v.  The  RIDGWAY  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  27,  1919.)  Motion  denied. 
Order  iSled. 


Geo.  H.  GUNN,  respt,  v.  Mercen  C.  ROBIN- 
SON, applt  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  May  7, 1919.)  Judg- 
ment (108  Misc.  Rep.  647,  171  N.  Y.  Supp. 
692)  and  order  reversed,  and  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  event  Held, 
that  the  proof  as  to  the  effect  of  the  plaintiffs 
illness  upon  the  prosperity  of  his  business  and 
the  evidence  of  ms  loss  of  profits  therein  and 
the  sale  of  the  business  at  a  loss  were  incompe- 
tent and  improperly  received  upon  the  question 
of  plalntifirs  damages.  We  think  the  point  was 
sufficiently  raised  by  exception  and  was  not 
waived  by  failure  to  except  to  the  judge's  charge 
on  that  subject    Ail  concur. 


Adoljgi  HABKTH,  appellant,  y.  Richard  H. 
SMITH,  respondent  (Supreme  CJourt,  Appel- 
late Division,  Second  Department  June  6, 
1919.)  Motion  to  dismiss  appeal  denied,  upon 
condition  that  plaintiff  pay  $20  costs  within  10 
days.  If  such  costs  are  not  so  paid,  the  motion 
is  granted,  with  $10  costs. 

Brayton  P.  HADLEY,  respt,  v.  INTERNA- 
TIONAL RAILWAY  CO.,  Applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  7,  1919.)  Appeal  dismissed,  unless  appel- 
lant shall  be  ready  for  argument  on  May  12th. 

Brayton  P.  HADLEY,  Respt,  v.  INTERNA- 
TIONAL RAILWAY  (X).,  Applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  28,  1919.)  Judgment  and  order  affirmed, 
witiQ  costs.    All  concur. 


In  the  matter  of  the  application  of  Albert 
Francis  HAGAR,  as  executor,  etc.,  for  an  order 
extending  the  time  for  serving  case  on  appeal, 
etc.  In  the  matter  of  the  judicial  settlement  of 
the  second  intermediate  accounts  of  the  execu- 
tors of  Julia  LoriUard  BUTTERFIELD,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Second  Department  May  16,  1919.)  Motion 
to  extend  time  to  make  and  serve  case  on  ap- 
peal granted,  with  extension  of  60  days,  without 
costs.  Motion  to  consolidate  the  records  upon 
the  two  pending  appeals  denied,  without  costs. 
See,  also,  176  N.  Y.  Supp.  347. 


In  the  Matter  of  the  application  for  letters 
of  administration  up<Mi  the  goods,  chattels,  and 
credits  of  Evelyn  Estelle  HALL,  deceased. 
Evelyn  L.  McManus,  appellant;  Queenie  B. 
McNeill,  respondent     (Supreme  Court,  Appel- 
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late  Division,  Second  DeEwrtment.  May  23. 
191^-)  Decree  of  the  Surrogate's  Court  of 
Westchester  County  afQrmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  and  Putnam,  Blackmar, 
.Kelly,  and  Jaycoz,  JJ.,  concur. 


John  McM.  HAMILTON,  Applt,  y.  Merton 
B.  KINSLEY,  Respt.  (Supreme  Court,  Ap- 
pellate Division,  f^rst  Department.  June  27, 
1919.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Oscar    HAMMERSTBIN,    Applt.,    v.    The 
EQUITABLE  TRUST  CO.  OF  NEW  YORK, 

impld.,  etc^  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department.  May  28,  1919.) 
Order  affirmed^  with  SIO  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


Joseph  HAND,  respondent,  v.  UNION  FER- 
RY COMPANY  OF  NEW  YORK  &  BROOK- 
LYN, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  6,  1919.) 
A  truck  driver,  thrown  from  his  truck  as  it 
goes  up  on  the  bridge  from  the  ferryboat,  be- 
cause of  the  jolt,  should  show  that  his  own 
load  was  properly  secured,  so  as  to  withstand 
the  shocks  to  be  met  in  passing  off  the  boat. 
The  fact  that  a  barrel  in  the  top  tier  behind 
him  toppled  over  and  fell  along  with  plaintiff 
points  to  an  inference  that  the  load  had  not 
been  thus  secured.  In  the  absence  of  evidence 
of  any  break  of  the  ropes,  or  other  explanation 
of  the  barrel  being  suffered  thus  to  topple  over, 
the  findings  of  defendant's  negligence  and  plain- 
tiff's freedom  from  contributory  negligence, 
implied  in  the  verdict,  were  against  the  weight 
of  the  evidence.  The  judgment  and  order  are 
therefore  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  evcfit. 
Jenks,  P.  J.,  and  Putnam,  Blackmar,  Kelly, 
and  Jaycoz,  JJ.,  concur. 


Delphine  HARRIETT,  respondent,  v. 
BROOKLYN  HEIGHTS  RAILROAD  COM- 
PANY, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  6,  1919.) 
Judgment  unanimously  affirmed,  with  costs. 
No  opinion. 


In  the  matter  of  proving  the  alleged  codicil  to 
the  will  of  William  C.  HARRIS,  deceased. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment May  14.  1919.)  Decree  modified,  by 
striking  out  the  costs  awarded  aprainst  the  ap- 
pellant personally,  and,  as  so  modified,  affirmed, 
without  costs  of  this  appeal  to  either  party.  All 
concur. 


The  HARRIS  CO.,  Inc.,  Applt,  v.  Morris 
WKINTRAUB  et  al.,  Rcspts.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
27.  1919.)  Order  (175  N.  Y.  Supp.  847)  affirm- 
ed, with  $10  costs  and  disbursements.  No  opin- 
ion.    Order  filed. 


In  the  matter  of  the  petidon  of  Lonfae  J. 
HARTWIG  to  render  and  settle  her  account  aa 
administratrix,  eta,  of  Henry  Hamm,  deceased. 
(Supreme  Court,  Appellate  Division,  Seoon^ 
Department    Jane  6,  1919.)    Motion  deni^. 

William  J.  HARTY,  respt,  T.  INTERNA- 
TIONAL RY.  CO.,  applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
14,  1919.)  Judgment  affirmed,  with  coats.  All 
concur. 


Darwin  W.  HARVEY,  Respt,  ▼.  Jamea 
HARVEY,  impleaded,  etc,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
April  30,  1919.)  Appeal  dismissed,  without 
costs,  upon  stipulation  filed. 


In  the  Matter  of  Samuel  E.  HASLEITT,  an 
incompetent  person.  Claim  of  John  B.  LORD. 
(Supreme  Court,  Anpellate  Division,  Second 
Department  June  18,  1919.)  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  granted.  Set- 
tle order,  and  Question  or  questions  to  be  pre- 
sented, before  Mr.  Justice  E^elly. 


Frederick  E.  HASTINGS,  for  himself,  etc., 
V.  INTERNATIONAL  PAPER  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  0,  1919.)  Motion  denied,  with 
$10  costs.     Order  filed. 

George  HATALLA,  Respt,  r.  Walter  F. 
THORPE,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  March  19, 1919.) 
Judgment  amrmed,  with  costs.  AU  concur; 
Hubbs,  J.,  not  sittmg. 

Edward  W.  HATCH,  Respt,  ▼.  FRONTIER 
&  WESTERN  RAILROAD  CO.,  Applt  Ed- 
ward W.  HATCH,  Respt^  v.  BUFFALO 
FRONTIER  TERMINAL  RAILROAD  CO., 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  May  23,  1919.)  Orders 
modifiedf  by  striking  out  the  requirement  *^that 
the  defendant  file  within  two  days  from  the 
entry  of  this  order  a  surety  company  undertak- 
ing to  pay  any  judgment  that  may  be  recovered 
by  the  plaintiff  herein,"  aa  a  condition  for  the 
granting  of  the  order,  the  judgments  to  stand 
as  security,  and  injunctions  to  issue  forbidding 
any  transfer  by  the  defendants  of  their  prop- 
erty or  franchises  until  the  deterraination  of 
the  actions,  and,  as  so  modified,  affirmed,  widi 
§10  costs  and  disbursements  to  the  appellants. 
No  opinion.     Settle  orders  on  notice. 


Edward  W.  HATCH,  Kespt.,  v.  BUFFALO 
FRONTIER  TERMINAL  RAILROAD  CO., 
Applt  Edward  W.  HATCH,  Respt,  v.  FRON- 
TIER &  WESTERN  RAILROAD  CO.,  Applt 
(Supremo  Court,  Appellate  Division,  £^rst  De- 
partment May  23,  1919.)  Appeals  dismissed, 
without  costs.    No  opinion.    Orders  filed. 
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Rufus'HAlXJH,  respondent,  t.  Louia  HAfi- 
BBRIiB,  appellant.  (Supreme  Court,  Appel- 
late Diyision,  Second  Department  June  6» 
1919.)  Judgment  and  order  unanimously  af- 
firmed, with  coats.    No  opinion. 
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Christina  HATCH,  respondent,  ▼.  Louis 
HABB15RLB,  appellant.  (Supreme  Court,  Ap- 
pellate IMvision,  Second  Department.  June  Q, 
1919.)  Judgment  and  order  unanimously  af- 
firmed; with  costs.    No  opinion. 


Samuel  HAUSMAN,  Respt,  v.  Margaret  Q. 
O'CONNEIrtr,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  20, 
1919.)  Judgment  and  order  afiSrmed,  with 
costs.    Ko  opinion.    Order  filed. 


Edward  J.  HAVBT,  respondent,  v.  The  CITY 
OF  MT.  VERNON,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  16,  1919.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.     No  opinion. 


Rossetta    HATES,    respondent,    v.    RICH- 
MOND  LIGHT  &   RAILROAD  COMPANY. 

appellant  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  6,  1919.)  Judg- 
ment and  order  unanimously  affirmed,  with 
cotits.     No.  opinion. 


In  the  Matter  of  Frances  B.  HEGEMAN, 
dec'd.  (Supreme  Court,  Appellate  Division, 
First  Department  June  2y,  1919.)  Decree 
noodified,  by  striking  therefrom  the  direction  to 
surdiarge  the  account  of  the  substituted  trus- 
tee with  the  amount  of  $15,788.12,  and,  as  so 
modified,  affirmed,  without  costs  to  either  par- 
ty as  against  the  others.  No  opinion.  Settle 
order  on  notice. 


Thomas  HELDE,  Respt,  v.  Magdalena  HEL- 
DB,  Applt.  (Suprome  Court,  Appellate  Divi- 
sion, Birst  Department  June  27,  1919.)  Judg- 
ment affirmed,  with  costs*  No  opinion.  Order 
filed. 


In  the  Matter  of  the  Application  of  Lyman 
HESS,  for  admission  to  the  bar  (from  the  state 
of  Kentucky).  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  May  7,  1919.) 
Application  granted. 


Clarence  L.  HILL,  respondent,  y.  Alice  M. 
KURTZ,  individually  and  as  trustee,  etc.,  ap- 
pellant and  Prudential  Savings  Bank,  detend- 
ant  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  o,  1919.)  Order  re- 
versed, with  $10  costs  and  disbirfsements,  and 
motion  to  vacate  granted,  with  $10  costs,  upon 
the  ground  that  the  real  issue  appears  to  be 
whether  or  not  plaintiff  gave  the  moneys  or 
account  to  the  defendant,  that  upon  that  issue 


the  burden  rests  upon  defendant,  and  t&at 
therefore  the  effort  of  the  plaintiff  is  to  examine 
the  defendant  as  to  her  defense,  which  in  gen- 
eral is  contrary  to  the  rule.  See  Oshinsky  v. 
Gumberg,  18S  App.  Div.  23.  176  N.  T.  Supp. 
40«,  decided  by  this  court  May  16,  1919,  and 
Scgschneider  ▼.  Waring  Hat  Manufacturing  Co., 
134  App.  Div.  217.  118  N.  Y.  Supp.  1000. 
Jenks,  F.  J.,  and  Mills,  Putnam,  Kelly,  and 
Jaycox,  JJ.,  concur. 

Maria  D.  HITCHINGS,  respondent  y. 
Theodore  G.  CLARKE  and  Edward  L.  Frost 
appellants,  impleaded  with  William  F.  Wyckoff, 
defendant  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  June  6, 1919.)  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.  No  personal  or  professional  commission 
or  omission  is  established  against  the  defend- 
ants Clarke  and  Frost  Their  liability  is  the 
penalty  of  their  partnership  with  another. 

Maria  D.  HITCHINGS,  respondent  T. 
Theodore  G.  CLARKE  and  another,  appellants, 
impleaded  with  another,  defendant.  (Supremo 
Court,  Appellate  Division,  Second  Department 
June  18,  1919.)    Motion  denied,  without  costs. 

Lyda  HODGSON,  respondent  v.  The  PRE- 
FERRED ACCIDENT  INSURANCE  COM- 
PAxVY  OF  NEW  YORK,  appeUant  (Snp'reme 
Court  Appellate  Division,  Second  Department 
June  18,  1919.)  Judgment  and  order  reversed, 
and  complaint  unanimously  dismissed,  with 
costs,  on  authority  of  Baumann  y.  Preferred  Ac* 
ddent  Insurance  Company  of  New  York.  225  N. 
Y.  480,  122  N.  B.  &8.  See,  also,  182  App. 
Div.  381,  169  N.  Y.  Supp.  28. 

Elisabeth  HOFFMAN  v.  FLORIDA  BAST 
COAST  HOTEL  CO.  (Supreme  Court  An- 
pellate  Division,  First  Department  June  6» 
1919.)     Motion  denied,  without  costs.     Order 

filed. 


William  HOFFMAN  et  al.  y.  Abraham  HER- 
MAN et  al.  (Supreme  Court,  Appellate  Dlvi-* 
sion.  First  Department  June  6,  1919.)  Mo-* 
tion  to  dismiss  appeal  granted,  with  $10  costs, 
unless  appellants  comply  with  terms  stated  in 
order.    Or<ier  fijied. 

In  the  matter  of  supplementary  proceedings, 
etc.  John  H.  HOLSTEN,  respondent  v.  Aus- 
tin J.  SOUTHARD,  appellant.  (Snpreme  Court 
Appellate  Division,  Second  Department.  May 
23,  1919.)  Motion  for  stay  denied,  without 
costs. 


Asher  HOLZMAN  et  al.  y.  WEST  END  PA- 
PER  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  6,  1919.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs, 
unless  appellant  comply  with  terms  stated  in 
order.    Order  filed. 
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Dorothy  HOMAN,  respondent,  t.  Robert  J. 
.  KEiNT,  etc.,  appellant.     (Supreme  Court,  Ap- 
pellate Division,  Second  Department.    June  18, 
1919.)     Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Winifred  HOWELL,  as  administratrix,  etc., 
of  Rebecca  Coyeney,  deceased,  respondent,  ▼. 
NEW  YORK  RAILWAYS  COMPANY,  appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department.  May  9,  1919.)  Judgment 
and  order  unanimously  affirmed,  with  costs.  No 
opinion. 


In  the  matter  of  the  claim  of  Nellie  HOW- 
LAND,  widow  of  Olaf  Howland,  deceased, 
respt.,  V.  COMPAGNIB  GfiNfiRALE  TRANS- 
ATLANTIQUB,  employer  and  self^insurer, 
applt.  (Supreme  Court,  Appellate  Division, 
Third  Department.  May  20,  1919.)  Award 
unanimouuy  affirmed. 

In  the  matter  of  the  application  of  Roger  B. 
HULL  for  admission  to  the  bar  (from  the  state 
of  Massachusetts).  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  18, 
1919.)     Application  granted. 

In  the  matter  of  the  judicial  settlement  of  the 
accounts  of  Carrie  B.  L.  HUMPHREY  and  an- 
other, as  ezecutrices,  etc.,  of  Ruth  Newey 
Smith,  deceased.  (Supreme  Court,  Appellate 
Division,  Second  Department  May  16,  1919.) 
The  provision  in  the  decree  discharging  the  spe- 
cial guardian  from  further  consideration  of  the 
matter,  amounted  in  effect  to  a  removal  of  the 
special  guardian,  but  the  surrogate  was  with* 
out  jurisdiction  to  appoint  a  successor  after 
the  appeal  was  perfected  to  this  court,  and 
his  attempted  appointment  of  a  special  cniard- 
ian  after  the  appeal  had  been  perfectea  was 
without  authority  and  consequently  void.  There 
in  nothing  in  the  papers  indicating  unfitness  on 
the  part  of  the  person  who  has  heretofore  act- 
ed, and  inasmuch  as  he  is  familiar  with  the 
various  proceedings  which  have  been  had  in  the 
Surrogate's  Court,  the  motion  is  ipranted,  and 
Robert  Bumside  is  appointed  special  guardian 
to  represent  Albert  Charles  P.  Smith,  Bradley 
Newey  Smith,  and  Ruth  Kasefang  Smith,  in- 
fants, and  Wellington  Smith,  in  the  military 
service  of  the  United  States,  upon  the  appeal. 


Margaret  HUNEKB,  respondent,  v.  UNION 
RAILWAY  COMPANY  OF  NBW  YORK 
CITY,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  6,  1919.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.     No  opinion. 


David  H.  HYMAN,  Respt,  v.  Max  RADT, 
Applt.  (Supreme  Court,  Appellate  Division. 
First  Department.  May  29,  1919.)  Judgment 
and  order  affirmed,  with  costs.  No  opinion. 
Order  filed. 


IMPBRLIL  FRODUOTS  CO.,  Inc^  ▼.  CAP- 
rrOL  CHBMTCATi  GO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  27, 
1919.)    Motion  granted.    Order  filed. 

In  the  matter  of  the  application  of  the  IN- 
TERNATIONAL COMMITTEE  OF  YOUNG 
BfBN'S  CHRISTIAN  ASSOCIATIONS  et  al., 
respondents,  for  an  order  directing  David  W. 
Harkness  and  another,  respondents,  and  Albert 
Francis  Hagar,  appellant  as  surviving  execu- 
tors of  Julia  Lorillard  BUTTERFIeLD,  de- 
ceased, etc.,  to  pay  part  of  a  residuary  legacy, 
etc.  (Supreme  Court  Appellate  Division,  Sec- 
ond Department  June  6, 1919.)  Motion  to  di8<" 
miss  appeal  denied,  on  condition  that  the  execu- 
tor do.  on  or  before  the  15th  dliy  of  June.  1919, 
pay  60  per  cent  of  the  amount  required  by  the 
decree  of  the  Surrogate's  Court  of  Putnam 
CJounty  of  September  4,  1918.  If  such  pay- 
ment be  not  made,  the  respondents  may  file  an 
affidavit  to  that  effect  at  a  session  of  this  court 
which  wiU  be  held  on  June  17.  1919,  and  the 
appeal  will  then  be  dismissed,  with  costs.  See. 
also,  176  N.  Y.  Supp.  347. 

Jere  R.  IRELAND,  appellant,  y.  Willard  N. 
BATLIS.  respondent.     (Supreme  Court   Ap- 

?ellate  Division,  Second  Department  June  ISk 
919.)  The  proofs  showed  a  purchase  in  bulk, 
and  not  by  acreage.  The  lands  had  not  bees 
surveyed,  and  the  contract  statement  "con- 
taining within  said  bounds  140  acres,  more  or 
less."  was  made  up  from  the  proved  prior 
deeds,  in  which  each  described  an  area  of  70 
acres.  The  trial  court  properly  declined  to 
find  that  the  negotiations  for  this  purchase  had 
been  on  a  quantity  basis.  The  Judgment  is 
therefore  affirmed,  with  costs.  See  Bishop  ▼. 
Decker,  166  App.  Div.  890, 150  N.  T.  Supp.  443, 
affirmed  221  N.  T.  667,  116  N.  B.  1086.  Jenks, 
P.  J.,  and  Mills,  Rich,  Putnam,  and  Blackmar, 
Jj.,  concur.  2__— ._, 

Sophie  JARETT,  appellant  ▼•  Herman  MAN- 
KBS  and  Nathan  Garfinkel.  respondents.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment May  9, 1919.)  Motion  denied,  with- 
out costs.  m^Ksamt 

JERSEY  CITY  MACHINE  CO.,  Respt,  ▼. 
WALTER  H.  FOSTER  CO.,  Applt  (Supreme 
Court,  Appellate  Division.  First  Deoartment 
June  27,  1919.)  Determination  (172  N.  Y- 
Supp.  121)  affirmed,  with  costs.  No  opinion. 
Order  filed.  

Leon  JOBIN  ▼.  JuUa  W.  M.  C.  LAWRENCE. 

(Supreme  Court,  Appellate  Division.  First  De- 
partment May  23,  1919.)  Motion  denied, 
without  costs,  and  without  prejudice  to  renew- 
al, as  stated  in  order.    Order  filed. 

Katherine  L.  JOCKEL,  appellant  ▼.  Leslie  B. 
PALMER,  respondent     (Supreme  CJourt,  Ap- 

Sellate  Division,  Second  Department    June  6, 
019.)     Judgment  unanimously  affirmed,   with 
costs.    No  opinion. 
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In  fSi6  matter  of  tfa«  BSTATB  OF  Mary  B. 
JOHNSON,  deceased.  (Sapreme  Ooart,  Appel- 
late Di^aion,  Fourth  JDepartment  May  23, 
1919.)  Order  (105  Miac.  Rep.  461,  174  N.  Y. 
Supp.  498)  affirmed,  with  $10  coats  and  dis- 
bnraementa.    All  concur. 


Fred  JOHNSON, 


Jtf-rea  juuiNSUis.  appellant,  v.  STANDARD 
TRANSPORTATION  COMPANY,  respondent 
(Supreme  Court,  Appellate  IMTision,  Second 
Department.  May  23,  1919.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  The 
case  was  tried  and  submitted  to  the  jury  on 
the  theory  aet  forth  in  the  complaint,  without 
objection  or  exception.  It  was  a  common*law 
action  for  damages  for  negligence.  Th«  jury 
having  found  a  verdict  for  defendant,  we  are 
now  asked  to  reverse  the  judgment,  and  to  send 
the  case  back  to  be  tried  before  the  court  and  a 
jury  under  the  maritime  law,  which  allows  re- 
covery in  certain  cases  of  contributory  negli- 
gence by  apportionment  or  abatement  of  plain- 
tiff's recovery!  But  the  maritime  law  cannot  be 
administered  in  the  state  Supreme  Court.  It 
is  a  matter  peculiarly  within  the  jurisdiction  of 
the  admiralty  courts.  There  is  no  federal  or 
state  statute  allowing  a  set- off  of  plaintiff's 
negligence  against  his  recovery  in  an  action  by 
a  seaman  to  recover  damages  for  injuries  re- 
ceived through  alleged  negligence  of  those  in 
charge  of  the  vessel,  and  the  basis  of  recovery 
in  such  a  suit  in  admiralty  is  entirely  differ- 
ent from  that  in  a  common-law  action  for  dam- 
ages. Ohelentis  y.  Luckenbach  S.  S.  Co.,  247 
U.  S.  873,  38  Sup.  Ct.  501,  62  L.  Ed.  1171$ 
The  Max  Morris,  137  U.  S.  1,  11  Snp.  Ct.  29, 
34  Lu  Ed.  686. 


Fred  JOHNSON,  appellant,  y.  STANDARD 
TRANSPORTATION  COMPANY,  reapondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  18,  1919.)  Motion  denied, 
with  $10  coate. 


JOHN  THATCHER  &  SON,  Inc..  y.  NEW 
AMSTERDAM  OASUAI/TY  COMPANT.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  23,  1919.)  Judgment  for  de- 
fendant, dismv^sing  the  complaint,  without 
costs,  in  accordance  with  the  terms  of  the 
submission.  No  opinion.  Jenks,  P.  J.,  and 
Rich,  Blackmar,  Kelly,  and  Jaycox,  JJ.,  con- 
cur. 


JOHN  THATCJHER  &  SON,  Inc..  y.  NEW 
^STERDAM  CASUALTY  COMPANY.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  6, 1919.)  Motion  denied,  with- 
out coats. 


JOHN  WANAMAKBR,  NEW  YORK,  Inc., 
and  another,  respondents,  y.  OTIS  ELEVATOR 
COMPANY,  appellant  Actions  Nos.  1  and  2. 
JOHN  WANAMAKEIL  NEW  YORK,  Inc.,  re- 
■pondentt  y.  OTIS  ELEVATOR  COMPANY, 


appedaat  Action  No.  3.  (Supreme  Conrt  Ap- 
pellate Division,  Second  Department  May  9* 
19190  Motions  granted,  and  cases  set  down 
for  Friday,  Mity,  &,  1919. 


JOHN  WANAMAKER,  NEW  YORK,  Inc., 
and  another,  respondents,  y.  OTIS  ELEVATOR 
COMPANY,  appeUant.  Action  No.  1.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  6. 1919.)  Judgment  (186  App. 
Div.  655,  175  N.  Y.  Supp.  78)  unanimously  af* 
firmed  on  reargument,  with  costs.    No  opinion. 


JOHN  WANAMAKER,  New  York,  Inc.,  and 
another,  respondents,  y.  OTIS  ELEVATOR 
C(»dPANY,  appeUant  Action  No.  2.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  6,  1919.)  Judgment  (186  App. 
Diy.  661,  175  N.  Y.  Supp.  82)  unanimously  af- 
firmed on  reargument,  with  costs.  No  opin- 
ion. 


JOHN  WANAMAKER,  New  York.  Inc.,  re- 
spondent, y.  OTIS  ELEVATOR  COMPANY, 
appellant  Action  No.  3.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  6, 
1919.)  Judgment  .(187  App.  Div.  956,  175  N. 
Y.  Supp.  84)  unanimously  affirmed  on  reargu- 
ment,  with  costs.    No  opmion. 


JOHN  WANAMAKER,  New  York,  Inc.,  and 
another,  respondents,  y.  OTIS  ELEVATOR 
COMPANY,  appellant  Actions  Nos.  1  and  2. 
JOHN  WANAHAKEJEt,  New  York,  Inc.,  re- 
spondent, y.  OTIS  BMJVATOR  COMPANY, 
appellant.  Action  No.  8.  (Supreme  Court 
Appellate  Division,  Second  Department  June 
18,  1919.)  Motion  for  leare  to  appeal  to  the 
Court  of  Appeals  granted,  and  order  signed,  in 
each  case. 


JOHN  WANAMAKER,  New  York,  Inc.,  and 
another,  respondents,  y.  OTIS  ELEVATOR 
COMPANY,  appellant  Actions  Nos.  1  and  2. 
JOHN  WANASKkER,  New  York,  Inc.,  re- 
spondent, y.  OTIS  ELEVATOR  COMPANY, 
appellant.  Action  No.  3.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
18,  1919.)  Motion  to  resettle  order  of  affirm- 
ance denied  in  each  case. 


Mildred  I.  JOPSON.  an  infant  etc..  Respt, 
V.  J.  Leonard  HEIMLICH,  Applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  19,  1919.)  Judgment  and  order  affirmed, 
with  costs.    All  concur. 


Clark  L,  JORDAN.  Jr.,  Respt,  y.  Martin 
TSCHOPP,  Applt  (Supreme  Court,  Appellate 
Division,  First  Denartment  June  6,  1919.) 
Order  affirmed,  with  $10  coats  and  disburse- 
ments.   No  opinion.    Order  filed. 
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J.  &  O.  LIPPMANK  ▼.  PENNSYLVANIA 
RAILROAD  CO.  (Supreme  Court,  Appellate 
IMvision,  First  Department.  June  20,  1919.) 
ApplicatioiQ  denied,  with  flO '  costs.  Order 
signed. 


Frederick  L.  KANE,  as  Receiver,  etc.,  ▼. 
Joseph  H.  PARKER.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  20, 
1919.)  Application  denied,  with  $10  costs. 
Order  signed. 


Ida  KAPLAN,  Plaintiff-AppeUant,  y.  FREY 
SEWING  MACHINE  CO.,  Defendaut-Eeeppnd- 
ent  (Supreme  Court,  Appellate  Term,  First 
Department.  June  6,  1919 J  A]K>eal  from  Mu- 
nicipal Court,  Borough  of  Manhattan,  First  Dis- 
trict. Action  by  Ida  Kaplan  against  the  Frey 
Sewine  Machine  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Affirmed,  but 
without  prejudice  to  new  action  based  upon 
the  first  cause  of  action  pleaded. 

DELEHANTY,  J.  It  is  conceded  that  on 
June  24j  1918,  defendant  executed  to  plaintiff 
a  conditional  bill  of  sale  of  six  95-1  machines, 
three  standard  machines,  and  one  two-needle 
hemstitching  machine,  No.  115440,  together  with 
ten  power  tables,  of  the  value  of  $425.  Con- 
currently therewith  defendant  executed  and  gave 
to  plaintiff  a  separate  paper,  bv  which  it  agreed 
to  exchange  the  three  Standard  machines  above 
noted  for  95-1  machines  "as  soon  as  we  receive 
them.'*  At  the  time  of  the  commencement  of 
the  action  title  to  the  property  in  Question  had 
vested  in  plaintiff  by  payment  of  the  purchase 
price  thereof.  The  action  is  based  on  two 
causes  of  action;  the  first  to  recover  as  dam- 
ages $70.50,  the  purchase  price  of  the  three 
95-1  machines,  which  defendant  failed  to  ex- 
change as  promised.  The  second  cause  of  ac- 
tion is  to  recover  Wy  way  of  damages  $115,  the 
purchase  price  of  the  hemstitching  macniuc,  up- 
on the  theory  that  the  one  delivered  was  not 
the  one  ordered.  The  defendant's  secretary, 
who  made  the  sale  in  question,  testified  that 
since  June  24,  1918,  defendant  had  not  received 
any  95-1  machines;  that  it  had  tried  to  get 
some,  but  could  not,  because  the  manufacturer 
is  making  them  up  for  government  work,  but 
that  defendant  had  an  order  in  for  them,  and 
would  probably  get  them  in  four  or  five  months. 
In  answer  to  the  second  cause  of  action,  the 
same  secretary  conceded  that  there  had  been 
delivered  to  plaintiff  a  hemstitching  machine  dif- 
ferent from  the  one  sold,  and  that  plaintiff  had 
consented  to  accept  same  in  lieu  of  the  pur- 
chased one.  At  the  ehd  of  the  case  judgment 
was  given  in  favor  of  the  defendant.  In  view, 
however,  of  defendant's  testimony  that  it  may 
have  the  machines  for  exchange  in  four  or  five 
months,  and  in  view,  further,  that  the  judgment 
for  the  defendant  was  due  presumably  to  the 
inability  of  defendant  to  obtain  such  machines, 
due  to  war  conditions,  I  think  tho  judgment 
should  be  affirmed,  with  $25  costs,  but  without 
prejudice  to  a  new  action  based  upon  the 
first  cause  of  action  pleaded  herein.  All  con- 
cur. '     • 


Richard  KSHOE  and  John  B.  GILLIAB, 
copartners,  etc.,  respondents,  ▼.  James  W.  JA- 
COBUS, appellant.  (Supreme  Court,  Appellate 
Division,  Second  I>epartment  May  16,  1919.) 
Judgment  and  order  reversed,  and  new  trial 
granted,  costs  to  appellant  to  abide  the  event 
We  think  the  evidence  presented  a  question  of 
fact  as  to  whether  plaintiffs  were  the  procuring 
cause  for  the  sale  of  defendant's  property.  As 
there  is  to  be  a  new  trial,  we  may  also  state 
that  in  our  opinion  the  exclusion  of  the  evidence 
offered  by  defendant  as  to  the  conversations  and 
transactions  between  defendant,  the  purchaser 
of  the  property,  and  the  second  broker,  subse- 
quent to  the  alleged  failure  of  plaintiffs  to  negcH 
tiate  the  sale,  and  immediately  preceding  the  sale, 
was  also  erroneous.  The  transaction  was  part 
of  the  res  gestse.  9  Corpus  Juris,  _p.  651,  §1 
122|  123,  and  cases  cited.  Jenks,  P.  J.,  and 
Mills,  Bich,  Kelly,  and  Jaycoz,  JJ.,  concur. 


KELLEY-<JLARKE  CO.,  Inc.,  Applt.,  v.  P. 
A.  BUTTER  BIARKBT,  Ina,  Kespt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  27,  1919.)  Order  afBrmed,  with 
$10  costs  and  disbursements,  with  leave  to  plain- 
tiff to  amend  complaint,  on  payment  of  coats  in 
this  court  and  at  Special  Term,  and,  in  default 
thereof,  judgment  directed,  dismissing  the  com- 
plaint, with  costs.    No  opinion.    Order  filed. 


In  the  matter  of  the  application  of  James  F. 
KEIXY  for  admission  to  the  bar  (from  the  Dis- 
trict of  Columbia).  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  23»  1919LJ 
Application  granted. 


Thomas  KELLY,  Applt.,  y.  UNION  CAK- 
BIDE  CO.,  Respt  (Supreme  Coort,  AppelUte 
Division,  Fourth  Department.  May  21,  1919.) 
Order  affirmed,  with  $10  costs  and  ^abune- 
ments.    All  concur. 


William  H.  KELSEY.  Bespt.,  v.  Harver  H. 
HEVENOR,  Applt.  (Supreme  Court,  App^ce 
Division,  Furst  Department  June  27,  lifl^^ 
Order  reversed,  with  $10  costs  and  disbars^ 
msnts,  and  motion  granted,  with  $10  costs.  «b 
the  authority  of  Preisa  ▼.  O'Donohue.  173  Ap^ 
Div.  122,  159  N.  Y.  Supp.  897.     Order  fikd. 


In  the  Matter  of  Alexander  I«.  KENNET.  an 
attorney.  (Supreme  Court,  Appellate  Divtsioo. 
First  Department.     June  6,  1919.)     Refermev 

ordered  to  Hon.  Henry  A.  Gildersie 
referee.    Settle  order  on  notice. 


lieeve^  official 


Mary  B.  KHNNY,  respondent,  ▼.  The  CITY 
OF  NEW  YORK,  appellant.  (Supreme  C<nrt. 
Appellate  Division,  Second  Department  Hay 
9,  1919.)  Judgment  and  order  onaniiaoiisly  at- 
.firmed^  with  costs..  No  apinion. 
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Xo  me  matter  of  the  application  of  Catherine 
KERRIGAN,  for  a  writ  ol  mandamus  against 
Arnold  McSTAY,  as  Ck)mmiB8ioner  ol  Street 
Gleaning  of  the  City  of  New  Xork,  etc  (Su- 
preme Court,  AppcUate  Division,  Second  De- 
partment. June  -6,  1019.)  Order  affirmed,  vith 
$10  cost;  and  dishurBcmcnts.  No  opinion. 
Jenks,  P~  J.,  and  Rich,  Putnam,  Blackmax,  and 
Jaycox,  JJ.,  concur. 


Arthnr  KNOX,  Respt,  t.  Charles  A.  ACK- 
ERMAN,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  June  0.  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 

John  KOPBR  Rospt,  ▼.  BROOKLYN 
HEIGHTS  RAILROAD  CO.  et  al.,  Applta. 
(Supreme  Court,  Appellate  Division,  First  De* 
partment.  June  13,  1919.)  Judgment  affirm- 
er«  with  costs;     No  opinion.     Order  filed. 

John  KRAMER,  respt  ▼.  INTERNATION- 
AL RAILWAY  CO.,  applt  (Supreme  Court, 
Appellats  Division,  Fourth  Department  May 
14,  1919.)  Motion  to  dismias  appeal  denied^ 
and  case  put  over  term,  upcm .  condition  that 
appellant  pay  to  respondent's  attorney  $10. 


.  Minnie  0;  KRUSE,  as  Adm*x,  etc.,  Applt, 
V.  THIRD  AVENUE  RAILWAt  CO.,  Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  23,  1919.)  Judgment  affirmed, 
with  costs,  on  the  ground  that  plaintiff's  dece: 
dent  was  guilty  of  contributory  negligence  as 
a  matter  of  law.    Order  filed. 

Barbara  KTJNTZ,  Respt,  v.  NEW  YORK 
RAILWAYS  CO.,  Applt  (Supreme  Court 
Appellate  Division,  First  Department.  May 
S29,  1919;)  Judgment  and  order  affirmed,  witii 
costs.    No  opinion.    Order  filed. 


Andrew  KUNT2,  respt,  y.  NEW  YORK 
RAILWAYS  CO.,  applt.  (Snprcme  Ck>urt 
Appellate  Division,  First  Department  May 
29,  1919.)  Judfpment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Joseph  LABRIOLA,  an  infant,  etc.,  Eespt, 
V.  NEW  YORK  cdNSOLIDATED  bHl- 
ROAD  CO.,  Applt  (Supreme  Court  Appel- 
late Division,  First  Department  May  16, 
1919.)  Judgment  and  order  affirmed,  with 
costs.     No  opinion.    Order  filed. 


Philip  J.  LABRIOrj^,  respt,  v.  NEW  YORK 
CONSOLIDATED  RAILROAD  CO.,  applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment.  May  16,  1919.)  Jud^^mcnt  and  order 
reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event,  on  the  ground  that 
there  is  no  evidence  to  sustain  the  recovery  as 
to  the  damages.    Order  filed. 


Issae  LA  GRAI^GE,  trespt,  t.  ETJflRA. 
CORNING  &  WAVERLY  RY.,  applt  (Su- 
preme Court  Appellate  Division,   Fourth   De* 


ETJfIRA, 

(Su- 

partment  May'f4,  1919.)  Motion  to  dismiss 
appeal  granted,  unless  appellant  shall  be  ready 
for  argument  by  May  16th  and  shall  pay  to  re* 
spondent's  attorney  $10. 


Isaac  IlA  GRANGE,  Respt,  v,  ELMIRA, 
CORNING  &  WAVERLY  OEIY.  CO.,  Applt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  23,  1919.)  Judgment  and 
order  affirmed,  with  costs.    All  concur. 

Andres  LAJAM,  Respt,  v.  ABRAHAM 
SAHDALA  &  SON  CORPORATION,  Applt 
(Supreme  Court,  Appellate  Division,  ¥iTBt 
Department  June  27,  1919.)  Judgment  and 
order  affirmed,  with  costs*  No  opinion.  Smith 
and  Page,  JJ.,  dissent  Order  filed.  See.  alsOi, 
184  App.  Div.  490,  171  N.  Y,  Supp.  611. 

Walter  LAMIESZ,  Respt.,  v.  INTERNA- 
TIONAL RAILWAY  CO..  Applt  (Supreme 
Court,  Appellate  Division,  FourUi  Department 
April  30,  1919.)  Judgment  and  order  affirmed, 
With  costs.    All  concur. 

In  the  matter  of  prtfvfng  the  last  will  and 
testament  ol  Mary  A.  LAMOREE;  deceased, 
(buptcme  Court  Appellate  Division,  Fourth  De- 
partment May  14, 1919.)  Order  affirmed,  with 
costs.    All  concur. 

Morris  LANG  v.  Cassel  COHEN.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  6,  1919.)  Application  denied,  with  $10 
costs.    Order  signed. 

o^l"i^2^^^^'  Respt.  v.  J.  GOLDBERG'S 
SON  A  CO.,  Applt  (Supreme  Court  Appellate 
Division.  First  Department  May  23,  1919.) 
Order  affirmed,  with  costs.  No  opinion.  Or- 
der filed.  *^ 


Henry  LAYKXND,  an  infant,  etc.,  Respt,  r. 
Samuel  J.  BLOOMINGDALB  et  al.,  Applts. 
(Supreme  CJourt,  Appellate  Division,  First  De- 
partment. May  la,  1919.)  Order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


LEE  V.  TASCHNER.     (Supreme  Court,  Ap- 

?ellate  Term,  First  Department  June  20, 
919.)  Appeal  from  Municipal  Court,  Bor^ 
ough  of  Manhattan,  Elighth  District.  Action 
by  Charles  Lee  against  Louis  H.  Taschncr. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Reversed,  and  new  trial  ordered. 

GUY,  J.  The  complaint  sets  up  two  causes 
of  action;  one  for  personal  injuries,  and  the 
other  for  injuries  to  plaintiffs  taxicab,  which, 
while  standing  at  the  curb  on  St  Nicholas 
avenue,  in  this  city,  was  run  into  by  defendant's 
car,  the  plaintiff's  cab  badly  damaged,  and  the 
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plaintiff  hurt  Plaintiff  lost  two  weeks'  time 
from  bia  Injuries,  and  his  earnings  before  tbe 
accident  were  from  $75  to  $100  per  week.  Tbe 
value  of  tbe  repairs  concededly  made  neces- 
sary by  reason  of  tbe  accident  was  #56.  The 
court  below  dismissed  the  plaintiff's  second 
cause  of  action,  and  gave  judgment  upon  the 
first  cause  of  action  for  but  $50.  This  manifest- 
ly is  inadequate.  The  judgment  must  be  revers- 
ed, and  a  new  trial  ordered,  with  $30  costs  to 
appellant  to  abide  the  event    All  concur. 


In  the  matter  of  the  application  of  James 
Richard  LE  GALLBZ  for  admission  to  the  bar 
(from  the  state  of  Louisiana).  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
17,  1910.)     Application  granted. 

LBKAS  &  DRIVAS  v.  ALBERT  SOHWILL 
ft  CO.  (Supreme  Court  Appellate  Division, 
First  Department  June  27,  1919.)  Motion 
denied,  with  $10  costs.     Order  filed. 

LEO  FEIST.  Inc.,  Respt,  v.  COLUMBIA 
GBAPHOPHONB  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  13,  1919;>  Judgment  affirmed,  with  costs. 
No  opinion.    Order  filed. 

Lester    LEONARD,    by    Ada    Leonard,    his 

Siardian  ad  litem,  respondent,  v.  The  CITY 
F  POUGHKBEPSIE,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
May  9,  1919.)  Judgment  and  order  unani- 
mously aflirmed,  with  costs.     No  opinion. 

LESTER  C.  HEBBARD  &  CO.,  Inc.,  v.  Ar- 
thur M.  BLAKE.  (Supreme  Court  Appellate 
Division,  First  Department  June  20,  1919.) 
Application  denied,  with  $10  costs.  Order 
signed. 

Morton  LEVBNB,  Respt.,  v.  Isidore  MOTZ- 
KIN  et  al.,  Applts.  (Supreme  Court,  Appel- 
late Division,  £^st  Department.  May  29, 
1919.)  Judgment  and  order  affirmed,  with 
costs.     No  opinion.     Order  filed. 


George  A.  LEVENSON,  Moses  Annenberg, 
George  Annenberg,  Max  J.  Annenberg,  Solo- 
mon M.  Annenberg,  Julius  Annenberg,  Sarah 
L/evinson  Cohen,  formerly  Sarah  Levinson,  and 
Sarah  Annenberg,  applts..  v.  Emory  MiERS 
and  Minnie  H.  Myers,  nis  wife,  George  H. 
Faulkner,  John  Doe,  and  Richard  Roe,  respts. 
(Supreme  Court  Appellate  Division,  Third  De- 
partment May  20,  1919.)  Judgment  unani- 
mously affirmed,  with  costs. 


Matter  of  Benjamin  LEVINSON,  an  attor- 
ney. (Supreme  Court  Appellate  Division, 
First  Department  June  27,  1919J  Reference 
ordered  to  Hon.  John  W.  Goff,  official  referee. 
'Settle  order  on  notice. 


Gustave  LDVT,  respondttit  ▼•  Benjamin  JA- 
COBSON  et  aL,  apjMllants.  (Supreme  Oart, 
Appellate  Division,  Second  Department  May 
9,  1919.)  Motion  denied,  on  condition  that  ap- 
pellants perfect  the  appeal,  and  serve  their 
brief  in  time  to  place  tne  case  on  the  calendar 
for  Monday,  June  2,  1919;  otherwise,  motion 
granted,  with  $10  costs. 

Siegbert  LBWIN,  Respt,  v.  Aaron  HBCHT, 
Applt  (Supreme  Court,  Appellate  Division, 
Mint  Department  June  20,  1919.)  Order 
affirmed,  with  $10  costs  and  disbursements 
No  opinion.  Order  filed.  See,  also,  179  App. 
Div.  106,  166  N.  Y.  Supp.  116w 


B.  UGHTHOUSB,  Applt,  v.  NA- 
TIONAL CASUAI/TY  CO.  OF  DETROIT, 
Respt  (Supreme  Court,  Appellate  Division, 
ITourth  Department  May  21,  1919.)  Judg- 
ment and  carder  affirmed,  with  costs.  All  con- 
cur. 


Philip  UPPS  et  aL,  Respts.,  ▼.  Oscar 
KIRSCH,  Api^t  (Supreme  Court,  Appellate 
Division,  First  Department  June  27,  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  defendant  to  withdraw 
demurrer  and  to  answer  on  payment  of  costs 
in  this  court  and  at  Special  Term,  and,  in  de- 
fault thereof,  judgment  directed  in  faror  of 
plaintiffs  with  costs.  No  opinion.  Dowling,  J^ 
dissents  on  the  authority  of  Conklin^  t.  Weath- 
erwax,  181  N.  Y.  258,  268,  73  N.  E.  1028,  2 
Ann.  Cas.  740.    Order  filed. 


Emory    J.    LIPPS,    Respt,    ▼.    Louis    A 

STIRN  et  aL,  impleaded,  etc,  Applts.  (Su- 
preme Court,  App^ate  Division,  First  Dci«rt- 
ment  June  20,  1919.)  Judgment  affirmed, 
with  costs,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer  on  payment  d 
costs  in  this  court  and  at  Special  Term.  N« 
opinion.    Order  filed. 


Benjamin  P.  LISSNBR,  appellant,  ▼.  T^ 
HAYNES  AUTOMOBILE  COMPANY  OF 
NEW  YORK,  respondent  (Supreme  Court. 
Appellate  Division,  Second  Department.  Maj 
23,  1919.)  Order  (105  Misc.  Hep.  S59,  173  >. 
Y.  Supp.  491)  of  the  Appellate  Term,  revtrs- 
in|(  a  Judgment  of  the  Muoidpal  Coort  and  £t- 
missing  complaint,  unanimously  affirmed,  wid 
costs,  on  the  opinion  of  Mr.  jQstice  M««"'=^g 
in  the  Appellate  Term. 

In  the  Matter  of  John  H.  LUDWXG,  dec'i 
(Supreme  Court,  Appellate  Division.  First  !>- 
partm^nt.  June  0,  1919.)  Order  affirmed,  will 
$10  CO sta  and  disbursements.  No  opinion.  Or> 
der  filed. 


Owen  F.  LUKER,  respt,  y.  Horace  BS.  FIT- 
ZER  et  aL,  applts.  (Supreme  Court,  Appe- 
late   Division,    Fourth   Department.       May  T, 
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1919.)  Order  affirmed,  with  f  10  coeta  and  dis- 
bursements. Held,  we  are  of  the  opinion  that 
the  Goanty  Court  properly  denied  the  applica- 
tion  to  bring  in  the  holder  of  the  tax  title  as  a 
party  in  the  foreclosure  action.  There  may  be 
grounds  for  staying  the  foreclosure  action  un- 
til the  determination  of  the  pending  action  in- 
▼olving  the  tax  title.    All  concur. 


Bridget  LYNCH,  Respt,  v.  INTERBOR- 
OUGH  RAPID  TRANSIT  CO.,  Applt  (Su- 
preme  Court,  Appellate  Division,  First  De- 
partment May  29,  1919.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed. 


Lillian  LYONS,  appellant,  v.  PeJaSB  PI- 
ANO COMPANY,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  6,  1919.)  Order  of  the  Appellate  Term 
reversed,  with  costs,  and  judgment  of  the  Mu- 
nicipal Court  unanimously  affirmed,  with  costs, 
upon  the  ground  that  the  decision  of  the  trial 
justice  upon  the  disputed  question  of  fact, 
whether  or  not  defendant  did  extend  plaintiff's 
time  to  comply  with  its  demand  for  payment 
of  ISO  to  August  4.  should  have  been  sustained 
by  the  Appellate  Term,  as  the  trial  court  had 
the  advantage  of  having  the  opposing  witnesses 
examined  before  it  in  person  and  orally. 

Matter  of  Elieabeth  McCAFFRBSY,  Respt, 
V.  John  A.  WILLIAMS,  as  Adm'r,  etc.,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  23,  1919.)  Decree  affirmed, 
with  costs.    No  opinion.     Order  filed. 

Peter  B.  McCAGHBY  and  William  Berrigan, 
as  surviving  partners  of  the  P.  B.  McCaghey 
Company  v,  PAUL  SMITH'S  HOTEL  COM- 
PANY. (Supreme  Court,  Appellate  Division, 
Third  Department  May  20,  1919.)  Motion 
denied. 


In  the  matter  of  the  application  of  William 
McCarthy,  respondent,  for  a  writ  of  manda- 
mus against  the  BOARD  OF  EDUCATION 
OF  Tffij  CITY  OF  NEW  YORK,  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  IG,  1919.)  Order  (106 
Misc.  Rep.  198.  174  N.  Y.  Supp.  336)  granting 
motion  for  alternative  writ  of  mandamus  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  denied,  with  $10  costs.  Since  the  de- 
cision of  the  Special  Term  the  precise  question 
presented  has  been  decided  adversely  to  the  re- 
lator's daim  in  the  First  Department  where 
it  was  held  that  the  board  of  education  has 
power  to  transfer  janitor  engineers  from  one 
school  to  another,  "and  if  that  power,  used 
in  the  exercise  of  its  sound  judgment,  put  the 
relator  in  a  building  where  bis  net  compensa- 
tion was  reduced,  he  cannot  complain.  Where 
a  single  grade  in  the  classified  service  has 
compensation  varying  with  the  extent  and  ehar^ 
acter  of  the  services  to  be  rendered  and  the 


responsibilities  to  be  tmdertaken,  no  one  in 
that  classification  can  complain  if  his  financial 
return  varies  as  his  assignment  changes." 
Crosby  v.  Board  of  Education,  187  App.  Div. 
205,  176  N.  Y.  Supp.  373.  Jenks,  P.  J.,  and 
Mills,  Putnam,  Kelly,  and  Jaycox,  JJ.,  concur. 

Dudley  S.  MacDONALD,  Applt.,  v.  POD- 
GUR  REALTY  CO.  et  aL,  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  27, 1919.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 

William  T.  McDOWELL  v.  8TAR0BIN 
BliECTRICAIi  SUPPLY  CO.  (Supreme 
Court,  Appellate  Division.  Fbst  Department 
June  20,  1919.)  Application  granted.  Ord» 
signed. 

*"  Juliet  Mcelroy  et  al.,  as  Bxecutrices,  etc«» 
Respts.,  V.  Annie  B.  RUSSELL  et  al.,  Applts. 
(Supreme  0>urt,  Appellate  Division,  First  De- 
partment June  27,  1919.)  Orders  affirmed, 
with  $10  costs  and  msbursements.  No  opinion. 
Order  filedT 


John  H.  McOILL,  respt,  v.  Esther  B.  Mc- 
GILIa  applt.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  May  7,  1919.)  Or- 
der affirmed,  without  costs.  AH  concur.  See, 
also,  179  App.  Div.  343,  166  N.  Y.  Supp.  397. 

In  the  matter  of  the  application  of  Stephen 
McGRATH  for  a  warrant  to  search  for  and 
seize  liquors  kept  stored,  and  deposited  for  un- 
lawful sale  or  distribution  on  premises  located 
in  the  town  of  Greenport,  Columbia  county, 
state  of  New  York,  occupied  by  Margaret  Ir- 
ving, and  known  as  the  "Race  Place,"  Su- 
preme Court  App^ate  Division,  Third  Do- 
partafient  May  »i,  1919.)  Order  unanimously 
affirmed,  with  $10  costs  and  disbursements. 

John  J.  McGROSSO,  Applt,  v.  Ruth  0.  Mo- 
GROSSO,  Respt  (Supreme  Court  Appellate 
Division,  Fourth  Department  March  19, 
1919.)  Judgment  so  far  as  appealed  from,  af- 
firmed, with  costs.    All  concur. 


John  P.  McEEBVBY,  Respt,  v.  KERR 
STEAMSmP  CO.,  InoL,  Applt  (Supreme 
(3ourt,  Appellate  Division,  First  Department 
May  23.  1919.)  Order  affirmed,  with  $10  costs 
and  disbursementa*     No  opinion.     Order  filed. 


Mary  McLAUGHLIN,  as  guardian  ad  litem, 
etc.,  respondent,  ▼.  Max  KCiRNBLUM,  appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  June  6,  1919.)  Motion  de- 
nied, upon  condition  that  appellant  serve  and 
file  his  brief  within  10  days,  and  pay  to  the 
plahitiff  $10  costo  of  this  motion;  otherwise, 
motion  granted,  with  $10  coati. 
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Mary  McNBVIN,  reepofident,  v.  The  NAS- 
SAU BliECTRIO  RAILROAD  COMPANY, 
appellant  (Supreme  Court,  Appellate  Dlyision, 
Second  Department  May  9,  1919.)  Judgment 
unanimously  aiO&rmed,  with  costs.    No  opmlon. 

George  MAKIN,  Respt.,  v.  INTERNATION- 
Ali  RAILWAY  CO.  et  al..  Applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  21,  1919.)  Judgment  and  order  affirmed, 
^ith  costs.  All  concur,  except  I^mbert  J.»  who 
dissents. 


JSugene  J,  MALEADY,  Reapt.,  ▼.  Frank  M. 
TALBOT,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  May  29,  1919.) 
Judgment  and  order  affirmed,  with  coats.  No 
opinion.     Order  filed. 


Id  the  Matter  of  Peter  MALONS  et  aL, 
Respts.,  V.  Jonathan  C.  DAY  as  Comm'r,  etc., 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  27.  1919.)  Order  af- 
firmed, with  $10  costs  and  disbursements;  the 
date  for  the  examination  to  proceed  to  be  fixed 
in  the  order.  No  opinion.  Settle  order  on  no> 
tice. 


Carrie  MALONBJY,  as  Adm'x,  etc,  Respt,  ▼. 
Frank  Sullivan  SMITH,  as  Receiver,  etc.. 
Applt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  April  30,  1919.)  Motion 
to  dismiss  appeal  granted,  unless  appellant  is 
ready  for  argument  by  May  12th. 


Carrie  MALONEY,  as  Adm'x,  etc.,  Respt, 
V.  Frank  Sullivan  SMITH,  as  Receiver,  etc., 
Applt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  23;  1919.)  Judg- 
ment and  order  afiirmed,  with  costs.  All  con- 
cur. 

'  t 

Samuel  MANDBLBAUM.  respondent  v. 
CENTRAL  LIVE  POULTRY  COMPANY, 
Inc.,  and  another,  appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
23,  1919.)  Motion  for  stay  granted^  on  condi- 
tion that  the  appeal  be  argued  the  first  E^iday 
of  the  June  term. 

Morris  MANDELBAUM,  Applt,  ▼.  Rubin 
HAFTER  et  al.,  impld.,  etc.,  Respts.  (Su- 
preme CJourt,  Appellate  Division,  First  Depart- 
ment. June  27,  1919.)  Judgment  affirmed, 
with  costs.  No  opinion^  Smith,  J.,  dissents. 
Order  filed. 


Charles  A.  MARKS,  Respt,  t.  Meyer  MIR- 
KEN  et  al.,  Applts.  (Supreme  Court  Appel- 
late Division,  First  Department.  June  6,  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  The  date  for  the  exam- 
ination to  proceed  to  be  fixed  in  the  order. 
Settle  order  on  notice. 


James  O.  BfARS,  Respt,  v.  Rtchard  LOUNS- 
BERY,  Applt  (Supreme  Court  Appellate  Di- 
vision, First  Department  June  27,  1919.)  Or- 
der affirmed,  with  SIO  costs  and  disbursements. 
No  opinion.  The  date  for  the  examination  to 
proceed  to  be  fixed  in  the  order.  Settle  order 
on  notice. 


Tony  MARTINI,  respondent,  ▼.  Bertha 
QUABITIUS,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  6, 
1919.)    Motion  granted. 

Benjamin  MATICAN,  respondent  v.  LANG- 
ROCK  BROS.  COMPANl.  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  &t  1919.)  Judgment  and  or- 
der unanimously  affirmed,  with  costs.    No  opin- 


George  S.  MAWHINNET,  respondent,  v. 
MILLBROOK  WOOLEN  MILLS.  Inc.,  appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  Jime  o.  1919.)  Judgment 
(105  Misc.  Rep.  99, 172  N.  Y.  Supp.  461)  unan- 
imously affirmed,  with  costs,  upon  the  opinion 
of  Mr.  Justice  Kelby  at  Special  Term.  It 
seems  to  us,  however,  that  the  trial  justice 
erred  in  formally  granting  plaintiff*  s  motion  to 
strike  out  the  defenses  and  the  evidence  which 
had  been  received  to  sustain  them.  We  con- 
clude that  with  the  amendment  thereto  granted 
at  the  trial  the  third  defense  was  suf&ciently 
pleaded,  and  that  if  the  trial  court  had  cred- 
ited defendant's  evidence  that  plaintiff  extend- 
ed defendant's  time  for  delivery  past  Novem- 
ber 24th,  a  finding  sustaining  that  defense 
would  have  been  warranted;  but  it  appears 
from  the  opinion  that  the  trial  justice  never- 
theless did  consider  and  weigh  that  evidence, 
and  the  same  has  been  fully  discussed  here  by 
counsel.  Therefore  we  restore  that  defense 
and  evidence,  and  ourselves  make  the  same 
findings  and  conclusions  which  the  trial  court 
made.  Settle  order  on  notice  before  Mr.  Jus- 
tice Mills. 


Josephine  L.  MAYBECK,  respondent  v. 
NEW  YORK  MUNICIPAL  RAILWAY  COR- 
PORATION and  another,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  la,  1919.)  Judgment  (104  Misc.  Rep.  330, 
171  N.  X,  Supp.  848)  unanimously  affirmed,  with 
costs.    No  opmion. 


Edmund  MAYER,  Respt,  r.  Frank  HAL- 
BAUER,  Applt.  (Supreme  Court  Appellate 
Division,  First  Department  May  23,  1919.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


In  the  Matter  of  Frank  O.  MAYHBW  et  aL, 
as  Trustees,  etc.  (Supreme  Court,  Appellate 
Division.  First  Department  June  6,  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 
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Matter  of  Jamun  S.  MBNO.  a«  BxV,  etc.,  of 
Henry  Bischoff,  deceased.  (Supreme  Court, 
Appellate  Division,  First  Department.  Jane 
20,  1019.)     Motion  granted.     Order  filed. 


Frederick  METOALF,  Keapt,  y.  CITY  OF 
ROCHEJSTBR  et  al.,  Applta.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  April 
SO,  1919.)  Judfonent  and  order  affirmed,  with 
costs.     All  concur. 

Victor  B.  MEYER,  indiv.,  etc.,  Respt..  y. 
George  S.  SALTZMAN  et  al..  Applts.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. June  2D,  1919.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed.  _«^„ 

Herbert  S.  MICHAEL  v.  CAXEY-OAGUAS 
TOBACCO  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  May  23,  1919.) 
Motion  granted.    Order  filed. 

MILK  BOTTLERS'  FEDERATION,  Applt, 
y.  Joseph  ROSEN  et  al.,  Respts.  (Supreme 
Court  Appellate  Division,  First  Departoaent. 
May  16,  1919.)  Determination  (174  N.  Y. 
Supp.  145}  affirmed,  with  coats.  No  opinion. 
Order  filed. 

Roger  Alexander  MILLAR  et  al.,  Respts.,  v. 
Grace  C.  MILLAR,  Individually,  etc.,  Applt. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  April  30,  1919.)  Judgment  (171 
N.  X,  Supp.  998)  affirmed,  with  costs.  All  con- 
cur.   

William  H.  MILLER,  respondent,  v.  BROOK- 
LYN HEIGHTS  RAILROAD  COMPANY,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  June  6,  1919.)  Judgment 
o£  the  County  Court  of  Kings  County  reversed, 
and  new  trial  ordered,  costs  to  abide  the  event, 
unless  within  20  days  plaintiff  stipulate  to  re- 
duce the  verdict  to  the  sum  of  foOO,  in  which 
event  the  Judgment,  as  so  niodified  is  unani- 
mou^y  affirmed,  without  costs. 

Theodore  MILLER  and  Thomas  Moran,  re- 
spondents, y.  TJNGERER  &  COMPANY,  Inc.. 
appellant  Appeal  N<?.  2.  (Supreme  Court, 
Appellate  Division.  Second  Department  June 
18  1919.)  Order  affirmed,  with  costs.  No  opin- 
ion. Mills,  Rich,  Blackmar,  and  B^Uy,  JJ., 
concur,  Jenks,  P.,  J.,  not  votmg.  See,  also, 
—  App.  Div.  — ,  176  N.  Y.  Supp.  850. 

Jacob  P.  MILLER,  Jr.,  Applt,  v.  IPJW 
YORK  LIFE  INS.  CO.,  Respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
May  Zl,  1919.)  Judgment  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide 
event  Held,  that  the  evidence  was  sufficient 
to  require  the  tubmission  to  tha  jury  of  tha 
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questions:  (1)  Whether  the  Insured  became 
wholly  disabled  as  provided  by  the  policy.  (2) 
Whether  the  defendant  by  reteinin^  the  policy 
with  the  letter  advising  it  of  the  disability  and 
claim. .  without  requesting  further  information 
or  furnishing  to  the  insured  the  blanks  Pi'epar- 
ed  by  it  for  making  such  proof,  regarded  the 
proof  sufficient  and  waived  other  or  further 
proof  of  disability.    All  concur. 


Edward    MOB,    respondent    ▼.   The    REM- 
ANCB  INSURAkCB*COMPANY  OF  PHIL^- 


DELPHIAI  appellant  (Supreme  Court,  Ap- 
pellate Di^sion,  Second  Department  June  6, 
1919.)  Judgment  and  order  reversed,  and  new 
trial  granted;  costs  to  abide  the  event  The 
complaint  contains  two  causes  of  ^  actions-one 
alleging  facts  appropriate  for  equitable  relief, 
and  the  other  setting  forth  facts  appropriate 
to  an  action  at  law.  jDemand  is  made  for  both 
equitable  and  legal  relief.  Plaintiff  had  the 
right  to  set  forth  these  two  causes  of  action  m 
the  same  coo 
same 


to  set  forth  these  two  causes  oi  action  m 

lame  complaint,  as  they  arose  out  of  tha 

transaction.    Code  Civ.  Proc.  |  484.    By 


same  i^iKUBavuvu.      \j\n*v  v«t.   «.  <,v^.   ^    -V;^'       ," 

bringing  such  an  action,  however,  plaintiff  waiv 
ed  his  right  to  a  jury  trial.  Cog^^eU  v.  N.  Y., 
N.  H.  &  H.  R.  R  Co.,  105N.  Y.  819,  11  N. 
B.  618:  Carroll  v.  Bullock,  207  N.  Y.  667,  674, 
101  N.  B.  438;  Di  Menna  v.  Cooper  &  Evans 
Co.,  220  N.  Y.  891,  115  N.  B.  993.  By  notic- 
ing the  case  for  trial  at  a  Trial  Term,  defend- 
ant did  not  waive  its  right  to  a  trial  by  the 
court.  Watson  v.  Manhattan  Ry.,  63  N.  Y. 
Super.  Ot  137;  Bayiis  v.  BuUock  Electric 
Mfg.  Co.,  69  App*  Div.  676,  69  N.  Y.  Supp. 
693.  Defendant  could  not,  by  an  erroneous  no- 
tice of  trial,  change  an  equitable  cause  of  ac- 
tion and  make  it  triable  by  jurv.  An  equitable 
cause  of  action  is  triable  by  the  court,  and  it 
may  be  tried  at  either  Trial  or  Special  Term. 
Carroll  v.  BuUock,  supra;  Code  Civ.  Proc.  S 
976.  The  cause  is  therefore  remitted  to  th^^ 
Special  Term  for  retrial.  Jenks,  P.  J.,  and 
Putnam,  Blackmar,  Kelly,  and  Jaycoz,  JJ., 
concur. 

Frink  C.  MOENIG,  appellant,  v.  The  NEW 
YORK  CENTRAL  RAIlROAD  COMPANY 
and  the  Village  of  Tarrytown,  i^espondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  6,  1919.)  ^fotion  of  plain* 
tiff  for  leave  to  appeal  to  the  0)urt  of  Appeals 
denied.  Motion  of  Attorney  General  for  leave 
to  intervene  also  denied,  without  projudice  to 
such  a  motion  being  made  to  the  Court  of  Ap- 
peals, if  the  Court  of  Appeala  ahaU  grant  to 
plaintiff  the  right  to  appeaL 

Albert  A.  MOERS  y.  Carrie  0.  MOERS, 
(Supreme  Court,  Appellate  Division,  First  De^ 
partmcnt.  June  27,  1919.)  Motion  denied, 
with  $10  costs.     Order  filed. 


Rachel  MONDSHAIN,  as  Adm'x,  etc,  Respt. 
V.  Max  8HEINBAUM,  Applt  (Supreme  Court 
Appelate  Division,  First  Department  June 
27,  1919.)    Ordar  reversed,  with  |10  costs  and 
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disbursements,  and  motion  granted.  No  opin- 
ion. Settle  order  on  notice.  See,,  also,  186 
App.  Div.  528,  174  N.  Y.  Supp.  599. 

Clara  H.  MONTGOMEKY,  Respt,  y.  Josepli 
P.  MONTGOMERY,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
27,  1919.)  Judgment  (170  N:  Y.  Supp.  867) 
affirmed,  with  costs.    No  opinion.     Order  filed. 

Clara  H.  MONTGOMERY,  Respt,  v.  Joseph 
P.  MONTGOMERY,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
2<,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Order  filed.  See, 
also,  170  N.  Y.  Supp.  867. 


MONTGOMERY  BROS.  &  CO.,  respt,  v. 
William  J.  McMURTRY,  applt.  (Supreme 
Court'  Appellate  Division,  Fourth  Department 
May  14,  1919.)  Judgment  affirmed,  with  costs. 
AQ  concur. 


In  the  matter  of  the  application  of  Ellen 
MORAN  for  payment  of  award,  etc.,  in  pro- 
ceedings to  open  Montgomery  Street  etc.  (Su- 
preme Court  Appellate  Division,  Second  De- 
oartment  May  9,  1919.)  Order  reversed,  with 
lip  costs  and  disbursements,  and  motion  to  con- 
nrm  referee's  report  and  for  payment  of  award 
granted,  with  $i0  costs,  upon  the  ground  that 
we  conclude  that  the  deed  by  the  former  city 
of  Brooklyn  to  the  petitioner  did  convey  as  a 
part  of  the  assessment  lot  No.  56  the  land  after-, 
wards  known  as  damage  parcel  No.  51,  for 
which  the  award  of  $180  was  subsequently  made 
to  unknown  owners,  and  that  therefore  the  pe- 
titioner is  entitled  to  that  award.  ^Hie  street 
opening  proceeding  was  conducted  by  the  dty 
npon  the  theory  that  the  land  in  damage  par- 
cel No.  51  was  private  property,  and  the  award 
was  made  and  confirmed  upon  that  basis,  and 
this  theory  is  confirmed  by  the  deeds  in  the  pe- 
titioner's claim  of  title.  Mills,  Putnam,  Kel- 
ly, and  Jaycoz,  JJ.,  concur.  Jenks,  P.  J.,  dis- 
sents. 


Albert  G.  MOSHER,  respt,  y.  Bstella 
BLANCHARD  and  one,  applts.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  14,  1919.)  Motion  granted,  and  appeal 
dismissed,  with  costs. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  John  T.  MOTT  and  one,  as 
Executors,  etc.,  of  Wardwell  C.  Robinson,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Fourth  Department  April  30,  1919.)  Motion 
to  amend  record  on  appeal,  and  for  order  of 
substitution  of  attorneys,  granted. 

Leon  MOYSE  et  aL,  Applts.,  v.  Walter  KAF- 
FENBERG,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  June  6,  1919.) 
Order  affirmed^  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


Erminie  MUIiLANST  et  aL,  atf  Sxecutrices, 
etc.,  Respts.,  v.  CENTURY  STEEL  CO.  OP 
AMERICA,  Inc.,  Applt  (Supreme  Court  Ap- 
pellate Division,  First  Department  June  20, 
1919.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.     Order  filed. 


Rose  MULVEY  et  al.,  as  Adm'rs,  etc,  ▼. 
HOTEL  MARTINIQUE,  Inc.  (Supreme  Court 
Appellate  Division,  First  Departm^it  June 
2(>,  1919.)  Motion  to  dismiss  appeal  granted, 
with  (10  costs.    Order  filed. 


MUNICIPAL  GAS  COMPANY  OP  THE 
CITY  OF  ALBANY,  respt,  v.  Charies  D. 
NEWTON,  as  Attorney  General  of  the  State 
of  New  York,  the  City  of  Albany  et  al.,  applts.; 
Public  Service  Commission,  Second  District 
defendant  (Supreme  Court  Appellate  Divi- 
sion, Third  Department  May  14,  1919.)  Ac- 
tion by  the  Municipal  Gas  Company  of  the  City 
of  Albany  against  Charles  D.  Newton,  as  At- 
torney General  of  the  State  of  New  York,  and 
others.  From  a  judgment  for  plaintiffs,  the  At- 
torney General  and  the  defendant  City  of  Al- 
bany only  appeal.  On  motion  to  proceed  with 
argument  Motion  denied  without  prejudice 
to  its  renewal,  if  trial  of  the  action  now  x>ending 
is  not  prosecuted  with  due  diligence.  See,  also. 
184  App.  Div.  757,  172  N.  Y.  Supp.  563. 

PER  CURIAM.  The  merits  of  this  contro- 
versy are  now  on  trial  at  the  Equity  Term  of 
the  Supreme  Ck>urt  and  we  are  of  the  opinion 
that,  under  all  the  circumstances,  which  it  is 
not  necessary  to  set  out  or  elaborate,  we  wonld 
not  be  justified  in  arbitrarily  forcmg  an  ar- 
rument  of  this  appeal  until  the  trial  court  shall 
have  completed  its  IsborB  by  deciding  the  is- 
sues. The  rights  of  the  consumers  are  protect- 
ed by  the  undertakings  approved  by  the  court. 
The  onl^  question  presented,  outside  of  the 
merits,  is  the  claim  that  the  order  appealed 
from  was  granted  in  violation  of  the  decision 
of  this  court  The  decision  of  .the  Court  of 
Appeals  (226  N.  Y.  89,  121  N.  B.  772)  cre- 
ated a  new  situation,  and  we  cannot  say  that 
the  application  to  the  Special  Term  was  in  vio- 
lation of  our  order. 


MUNICIPAL  GAS  COMPANY  OF  THE 
CITY  OF  ALBANY  y.  The  PUBLIC  SERV- 
ICE COMMISSION.  SECOND  DISTRICT, 
the  City  of  Albany,  Charles  D.  Newton,  as  At- 
torney General  of  the  State  of  New  York,  and 
Harold  D.  Alexander,  as  District  Attorney  of 
the  County  of  Albany.     (Supreme  Court,  Ap- 

?ellate  Division,  Third  Department    May  20, 
919.)    Motion  denied. 

John  MURPHY,  respt,  y.  James  EGAN,  in- 
dividually and  as  executor,  etc.,  applt,  im- 
pleaded with  other  defendants.  (Supreme 
Court,  Appellate  Division.  Fourth  Department 
May  7,  1919.)  Order  affirmed,  with  f  10  costa 
and  disbursements.    All  concur. 
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iSUen  I.  MUSGRATIB,  Applt.<  ▼.  Christopher 
J.  BIUSGRATB,  reept.     (Sopreme  Court,  Ap- 

Jellate  Diyision,  First  Department     May  23, 
919.)    Order  affirmed,  with  $10  cosU  and  die- 
bnrsementa.    No  opinion.    Order  filed. 

John  W.  MYERS,  respondent,  v.  The  BOS- 
TON &  MAINE  RAILROAD,  appellant  (gu- 
preme  Court,  Appellate  Division,  Second  De- 
partment June  o,  1919.)  Judgment  and  order 
unanimously  affirmed,  with  costs.    No  opinion. 


NANUBT  AMUSEMENT  CO.  ▼.  FIRST  NA- 
TIONAL EXHIBITORS*  CIRCUIT,  INC.,  OF 
THE  NORTHWEST.  (Supreme  Court  Appel- 
late Division,  First  Department  June  6, 
1919.)  Motion  denied,  with  $10  coats.  Order 
filed. 
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NEW  XORK  UFE  INSURANCE  COM- 
PANY V.  Marie  TUR,  and  others;  Bernard 
Davis,  appellant;  William  Wills,  as  receiver, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department  May  9,  1919.)  One 
of  tne  counsel  upon  the  argument  having  stated 
that  the  affidavit  made  by  Isaac  Purdy,  and 
verified  on  September  25,  1918,  he  having  since 
died,  was  submitted  to  the  court  at  Special 
Term  upon  this  motion,  and  the  order  appealed 
from  failing  to  recite  that  affidavit,  we  remit 
the  matter  to  the  justice  who  made  the  order 
for  resettlement  of  the  same,  so  as  to  show 
that  that  affidavit  was  read  upon  the  motion^  if 
he  shall  so  find,  and  the  further  determination 
of  the  appeal  will  await  hig  disposition.  Mills, 
B^ch,  Putnam,  Blackmar,  and  Kelly,  JJ.,  con- 
cur. 


Joseph  W.  NASSAUER,  appellant,  y.  Charles 
J.  TAGLIABUB,.  resfgondent  Appeal  No.  3. 
^upreme  Court,  Appellate  Division,  Second 
Department  June  18,  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  This  action, 
begun  in  1918,  to  recover  $60,000  for  fraud  in 
1902,  led  to  many  motions,  orders,  and  pro- 
ceedings that  raised  questions  of  difficulty. 
Finally  came  a  refusal  of  leave  to  amend  the 
complaint  because  such  proposed  new  pleading 
would  be  inconsistent  with  the  original  com- 
plaint. From  this  order  no  appeal  was  taken, 
but  instead  the  action  was  discontinued.  We 
therefore  cannot  say  that  the  learned  court  at 
Special  Term  was  wrong  in  imposing  a  $260 
allowance,  as  a  condition  for  leave  to  discon- 
tinue. Matter  of  Waverly  Waterworks  Co.,  85 
N.  Y.  478;  People  v.  Bootman,  180  N.  Y.  1, 
72  N.  K.  605,  2  Ann.  Cas.  226:  Miller  v.  CHery. 
147  App.  Div.  255,  127  N.  Y.  Supp.  897,  131 
N.  Y.  Supp.  1129,  183  N.  Y.  Supp.  1101;  As- 
sets Collecting  Co.  v.  Myers  (No.  1)  170  App. 
Div.  265,  155  N.  Y.  Supp.  1088.  Jenks,  P.  J., 
and  Mills,  Rich,  Putnam,  and  Blackmar,  JJ., 
concur. 


A.  Louis  NAST,  respt.,  r.  DETROIT  NA- 
TIONAL FIRE  INSURANCE  COMPANY  OF 
DETROIT,  MICHIGAN,  applt  (Supreme 
Court  Appellate  Division,  Third  Deoartment 
May  20,  1919.)  Judgment  unanimously  affirm- 
ed,  with  costs. 


Joseph  NAUGHTON,  anpellant,  y.  FERDI- 
NAND REINEKING  REALTY  COMPANY, 
respondent.  (Supreme  Court,  Appellate  Divl- 
fidon.  Second  Department  May  9,  1919.)  Or- 
der affirmed,  without  costs.  No  opinion. 
Jenks,  P.  J.,  and  MUls,  Putnam,  Kelly,  and 
Jaycox,  JJ.,  concur. 

Henry  J.  NEWMAN,  Respt,  v.  David  S. 
WAI/rON  et  al.,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  20, 
1919.)  Judgment  affirmed,  with  costs.  No 
opinion.  Order  ffled, 
17eN.Y.S.— 58 


NEW  YORK  TITLE  &  MORTGAGE  CO.  t. 
TITLE  GUARANTEE  A  TRUST  CO.  (Su- 
preme Court,  Appellate  Division,  First  De- 
oartment.  June  6,  1919.)  Motion  denied,  with 
$10  costs.    Order  filed. 


Harriet  B.  NOBLE,  Applt,  ▼.  William  B. 
KENDALL,  Impld.,  etc,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  27,  1919.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Order  filed. 
See,  also,  182  App.  Div.  801,  170  N.  Y.  Supp. 
231. 


In  the  matter  of  the  daim  of  Charles  NY- 
BROE,  for  compensation  under  the  Workmen's 
Compensation  Law,  daimant,  respt^  ▼.  MILLS 
BSTiJIrE,  employer,  and  Mtikh  life. Insurance 
Company,  insurance  carrier,  applts.  (Supreme 
Court,  Appellate  Ditision,  Third  Department 
May  20,  1919.)    Award  unanimooaly  affirmed. 


OBERMEYEB  &  UEBMANN.  Respt,  v.  L. 
MUNDBT  &  SON,  Inc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  27,  1919.)  Order  modified,  by  providing 
that  clauses  1.  6,  and  7  of  the  order  for  exam- 
ination be  stricken  out,  and,  as  so  modified,  af- 
firmed, without  costs:  the  date  for  the  exam- 
ination to  proceed  to  be  fixed  in  the  order.  No 
opinion.    Settle  order  on  notice. 


In  the  Matter  of  the  Application  of  Cain 
O'CONNOR  for  a  peremptory  writ  of  manda- 
mus against  Henry  J.  GtRVEN.  as  Chief  of  Po- 
lice of  the  City  of  Buffalo,  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  23,  1919.)  Order  affirmed,  with  costs.  All 
concur. 
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Liana    R.   CNBIL  t,   McKINLEY  MUSIC 

CO.  (Supreme  Court,  Appellate  Diyision,  First 
Department  June  6, 1919.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs,  unless  appel- 
lant comply  with  terms  stated  in  order.  Or- 
der filed. 


137TH  ST.  RBALTT  CORP'N  v.  Samuel 
ROBBINS.  (Supreme  Court.  Api^eUate  Divi- 
sion, First  Department  May  23,  1919.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 


ONONDAGA  COUNTY  SAVINGS  BANK, 
respt.,  T.  Mary  A.  NOLAN  et  al.,  respts.,  and 
Jacob  R.  Buecheler,  purchaser,  applt  (Sti- 
preme  Court,  Appellate  Division,  Fourth  De- 
partment May  7,  1919.)  Order  affirmed,  with 
$10  costs  and  disbursements.    All  concur. 


Jacob  ORESTER,  respt,  v.  DAYTON  RUB- 
BER MFG.  Co.,  applt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  May  14, 
1919.)  Judgment  and  order  affirmed,  with 
costs.     All  concur. 


Louis   OSHINSKY,    respondent,   ▼.   Edward 
GUMBERG,  appellant     (Supreme  Court,  Ap- 

?ellate  Division,  Second  Department    June  6, 
919.)    Motion  granted,  and  order  resettled  to 
allow  disbursements,  without  costs. 


In  the  matter  of  the  application  of  Rose  M. 
PACKER,  respondent  ▼.  Charles  F.  HART, 
appellant,  and  others.  Appeal  No.  1.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  9,  1919.)  The  strong  case 
made  by  respondent  entitles  her  to  learn  wheth- 
er to  sue  De  Jonge  &  Co.  or  the  railroad  aa 
the  principal  answerable  for  the  acts  of  Hart 
in  operating  the  steam  shovel  which  ruptured 
the  water  mains  through  which  was  respond- 
ent's water  supply.  But  such  an  order  for  ex- 
amination of  Hart  or  De  Jonge  cannot  be  had 
before  action  has  been  begun,  unless  to  per- 
petuate testimony.  In  re  N.  Datn's  Sons'  Co., 
146  App.  Div.  918.  131  N.  Y.  Supp.  1130,  af - 
firmed  204  N.  Y.  623,  97  N.  B.  1110.  Here  the 
purpose  is  to  find  out  whom  to  sue,  which  is 
not  a  case  to  examine  one  departing,  sick,  or 
infirm,  who  will  otherwise  be  unable  to  attend 
the  trial,  under  Code  of  Civil  Procedure,  sec- 
tion 872.  There  must  be  danger  that  such  tes- 
timony will  be  lost  before  a  trial  can  be  had. 
3  Story,  Eq.  (14th  Ed.f  §  1957;  Matter  of  Ful- 
ton, 75  App.  Div.  623,  78  N.  Y.  Supp.  116; 
Matter  of  Schlotterer,  105  App.  Div.  115.  9o 
N.  Y.  Supp.  895;  Matter  of  Moto  Bloc  Im- 
port. Co.,  No.  1,  140  App.  Div.  532,  125  N.  Y. 
Supp.  427.  The  order  of  the  Coun^  Court -of 
Richmond  County  is  therefore  reversed;  with 
$10  costs  and  disbursements,  and  motion  to 
vacate  order  for  examination  granted.  Jenks, 
P.  J.,  and  MUls,  Putnam,  Kelly,  a^d  Jaycox,  JJ., 
concur. 


In  the  matter  of  ttt^  application  of  Rose  M. 
PACKER,  respondent  ▼.  LOUIS  DE  JONGB 
&  (X)MPANY,  appellant  and  Charles  F.  Hart 
et  al.  Appeal  No.  2.  (Supreme  Court,  Appel- 
late Division,  Second  Department  May  9, 
1919.)  Order  of  the  County  Court  of  Rich- 
mond County  reversed,  and  motion  to  vacate 
order  for  appellant's  examination  granted,  in 
accordance  with  decision  in  this  matter,  — 
App.  Div.  — ,  176  N.  Y.  Supp.  914,  decid- 
ed herewith.  One  bill  of  costs  only  in  this 
court  for  the  two  appeals.  Woodworth  v. 
Brooklyn  Elevated  R.  R.  Co.,  29  App.  Div. 
1,  3,  51  N.  Y.  Supp.  323.  Jenks,  P.  J.,  and 
Mills,  Putnam,  KeUy,  and  Jaycox,  JJ.,  concur. 

In  the  matter  of  Rose  M.  PACE:ER,  respond- 
ent ▼.  LOUIS  DE  JONGE  &  COMPXSY,  ap- 
pellant, and  others,  defendants.  Appeal  ISio.  2. 
(Supreme  (3ourt  i^pellate  Division,  Second 
Department  May  16,  1919.)  Motion  granted, 
without  oosta. 

Wffliam  H.  PALK,  respondent  ▼.  Robert  J. 
KENT,  appellant.  (Supreme  Court  Appellate 
Division,  Second  Department.  June  18,  1919.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 

Alfred  PALMER,  Applt,  ▼.  Walter  J. 
BURKE  GARAGE  CO.,  Inc.,  et  al.,  Respts. 
(Supreme  Court  Appellate  Division,  First  De- 
partment May  16.  1919.)  Determination  (173 
N.  Y.  Supp.  60)  affirmed,  with  costs,  and  judg- 
ment absolute  ordered  against  plaintiff,  pur- 
suant to  stipulation.    No  opinion.    Order  filed. 


Alfred  PALMER  t.  WAI/TER  J.  BURKE 
GARAGE  CO.  et  al.  (Supreme  Court  Appel- 
late Division,  First  Department  June  6, 1919.) 
Motion  denied,  without  costs.    Order  filed. 

John  P.  PARSONS,  Applt,  ▼.  Edith  M.  PAR- 
SONS, Respt  (Supreme  Ourt  Appellate  Di- 
vision, First  Department  May  23,  1919.)  Or- 
der modified,  as  stated  in  order,  and,  aa  modi- 
fied, affirmed,  withooi  costs.  No  opinion.  Or- 
der filed. 

Felic  PASQUERILLC),  as  Adm'x,  Applt,  ▼. 
WILLIAM  KENNEDY  CONSTRUCTION 
CO.,  Respt.  (Supreme  Court  Appellate  Divi- 
sion,,First  Department  May  16, 1919^  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 


William  Edgar  PBAKB,  respt,  ▼.  PENNSYL- 
VANIA R.  R.  CO.,  applt  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  May  14, 
1919.)  Judgment  and  order  affirmed,  with 
oosts.    All  concur. 


The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Joseph  M.  BADAMO,  appellant 
(Supreme   Court   Appellate   Division,    Second 
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Department  June  fi,  1919.)  !%•  court  ift  not 
prepared  to  agree  with  the  trial  judge  in  hia 
definition  of  culpable  negligence.  But  inafl« 
much  as  the  charge  was  made  without  ezcep* 
tion,  and  without  request  to  charge  otherwise, 
and  the  point  was  not  raised  in  the  brief,  and 
the  facts  in  the  case  warrant  the  finding  of 
culpable  negligence,  we  agree  to  affirm.  Judg- 
ment of  conviction  affirmed.  Jenks,  P.  J.,  and 
Rich,  Blackmar,  Kelly,  and  Jaycox,  JJ.,  con- 
car.  Se^,  also,  105  Misc.  Rep.  616,  178  N.  T, 
Supp.  872. 


The  PEOPLE,  etc.,  Eespt,  v.  Frank  R.  BA- 
KER, Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  13,  1919.) 
Judg^ient  affirmed.     No  opinion.     Order  filed. 


The  PEOPLE,  etc.,  ▼.  Otto  BANO.  (Su- 
preme  Court,  Appellate  Division,  First  De- 
partment. June  20,  1919.)  Motion  to  dismiss 
appeal  denied,  with  leave  to  renew  motion,  un- 
less appellant  comply  with  terms  stated  in  or- 
der.   Order  filed. 


The  PEOPLE,  etc,  Respt.,  v.  Morris  BLA- 
SER,  Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  27, 1919.)  Judg- 
ment affirmed.    No  opinion.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  Respta., 
v.  Maurice  L  FRANKLIN,  Applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
April  30,  1919.)  Judgment  of  conviction  and 
order  affirmed.    All  concur. 


The  PEOPLE,  etc.,  Respt.,  v.  John  FRANK- 
LIN, Applt  (Snpreme  Court,  Appellate  Divi- 
sion, First  Department  June  27,  1919.) 
Judgment  affirmed.     No  opinion.     Order  filed. 


The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Ludo  GODINO  and  Simplico  Qo- 
dmo,  appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  May  16,  1919.) 
Judgment  of  conviction  of  the  Court  of  Special 
Sessions  affirmed.  No  opinion.  Jenks,  P.  J., 
and  Mills,  Rich,  Kelly,  and  Jaycox,  JJ.,  con- 
cur. 


The  PEOPLE,  etc.,  Respt,  v.  Isidor  HORO- 
WITZ, Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  May  16,  1919.) 
Judgment  affirmed.     No  opinion.     Order  filea. 


The  PEOPLE,  etc.,  Respt,  ▼.  laldor  KOP- 
LITZ,  applt  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  20,  1919.) 
Judgment  affirmed.  No  opinion.  Smith,  J., 
diaaonts.    Order  filed. 


The  PEOPLE,  etc.»  Respt,  ▼.  Samuel 
LES8NE,  Applt.  (Supreme  Court,  Appellate 
Divlaioa,  First  Department.  June  27,  1919.) 
Judgment  affirmed.     No  opinion.     Order  filed. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, r.  Harry  McNUI/TY,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  18,  1919.)  Judgment  of 
conviction  of  the  Court  of  Special  Sessions  af* 
firmed.  No  opinion.  Jenks,  P.  J.,  and  Mills, 
Rich,  Kelly,  and  Jaycox,  JJ.,  concur. 

The  PEOPLE,  etc.,  Respt,  ▼.  Benjamin 
MARDEN.  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  20,  1919.) 
Judgment  affirmed.     No  opinion.     Order  filed. 

__    » 

The  PEOPLE,  etcl,  Respt,  ▼.  Ckiata  NAS- 
TAPLE,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  27,  1919.) 
Judgment  affirmed.     No  opinion.     Order  filed. 


The  PEOPLE,  etc.,  Respt,  V.  Antonio  NIG- 
OTRI,  Applt  (Supreme  Court.  Appellate  Di* 
vision.  First  Department.  June  27.  1919.) 
Judgment  affirmed.     No  opinion.     Order  filed. 


The  PEOPLE,  etc.,  Respt,  t.  John  PELOSA 
and  Rocco  CAVOSA,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
13.  1919.)  .  Jndgmant  affinned.  No  opinion. 
Order  filed. 

The  PEOPLE,  etc.,  Respt,  ▼.  NUNZTO  PTTG- 
LIESE,  Applt  (Supreme  Court,  Appellate  Di- 
vision. First  Department  June  27,  1919.) 
Judgment  affirmed.     No  opinion.     Order  filed. 

The  PEOPLE  ofthe  State  of  New  York, 
respt.  V.  RAQtTEirrE  FALLS  LAND  COM- 
PANY,  applt.  (Warren  County  Action.)  (Su- 
preme Court  Appellate  Division,  Third  JDe- 
partment    May  20,  1919.)    Motion  denied. 

The  PEOPLE,  etc.,  Respt,  y:  Tony  ROS*. 
NOWSKY,  Applt  (Supreme  Court  Appellate 
Division,  First  Department.  June  27,  1919.) 
Judgment  affirmed.    No  opinion.    Order  filed. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, ▼.  Oittseppe  VINTI,  alias  Cerbueza, 
appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  23.  1919.) 
Judgment  of  conviction  and  order  of  the  County 
Coort  of  Kings  County  affirmed.  No  opinion. 
Jenks,  P.  J.,  and  Putnam,  Blackmar,  Kelly, 
and  Jaycox,  JJ.,  concur. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Patrick  WINN,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  1^ 
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partment.  Jane  18,  1919.)  Judgment  of  con- 
Yiction  of  the  Gonrt  of  Special  Sessions  af« 
firmed  on  default  Jenks,  P.  J.,  and  Mills, 
Rich,  Kelly,  and  Jaycoz,  JJ.,  concar. 


PEOPLE  ex  rel.  Benjamin  ASCHER  ▼.  Rob- 
ert ADAMSOV,  as  Fire  Gom'r,  etc.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  20,  1919^  Motion  to  dismiss  appeal 
granted,  with  $10  costs.    Order  filed. 

The  PEOPI/E,  etc^  ex  rel.  Joseph  A. 
BOYIiE,  appellant.  ▼.  Jacob  LIVINGSTON,  as 
Chairman  of  the  Republican  Executire  Com- 
mittee of  Kings  County,  respondent.  (Supreme 
Court  Appellate  Division,  Second  Department 
May  9,  1919.)  Reargument  ordered  upon  the 
question  of  the  validity  of  the  proxies,  and  case 
set  down  for  FHday.  May  23,  1919.  Mills, 
Rich,  Blackmar,  and  Jaycox,  JJ.,  concur. 
Jenks,  P.  J.,  not  voting.  See,  also,  106  Misc. 
Rep.  188,  174  N.  Y.  Supp.  261. 


PEOPLE  ex  rel.  Guy  M.  CLEMENT,  respt. 
▼.  John  W.  MULLEN,  as  County  Treasurer  of 
Genesee  County,  et  al.,  applts.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  1,  1919.)  Order  reversed,  with  costs,  and 
petition  dismissed,  without  costs,  upon  the  au- 
thority of  Raymond  v.  Clement,  118  App.  Div. 
628,  102  N.  Y.  Supp.  1070,  affirmed  194  N.  Y. 
060.  87  N.  E.  1126,  and  People  ex  rel.  Derrick 
V.  Somers,  175  N.  Y.  Supp.  916,  decided  by  this 
Court  March  12,  1919.    All  concur. 


PEOPLE  ex  ret  Benjamin  F.  COOPER, 
applt,  V.  Eva  COOPEIt  respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  14,  1919.)  Judgment  affirmed,  ^th  costs. 
AH  concur. 


The  PEOPLE,  etc.,  ex  t«1.  Edward  W.  CTOR- 
TISS,  appellant,  v.  John  HAYES,  Warden  of 
the  City  Prison,  etc.,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  9,  1919.)  Order  affirmed.  No  opinion, 
Jenks,  P.  J.,  and  Mills,  Putnam,  KeUy,  and 
Jaycox,  JJ.,  concur. 

The  PEOPLE,  etc«  ex  rel.  Charles  A.  DA- 
VARAS,  relator,  v.  The  WARDEN  OF  SING 
SING  PRISON,  respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
18,  1919.)  Writ  of  habeas  corpus  dismissed, 
without  costs. 


The  PEOPLE,  etc.,  ex  reL  Watson  B.  DICK- 
ERMAN  and  another,  as  trustees,  etc.,  re- 
spondents, V.  George  W.  SUTTON,  as  Com- 
missioner of  Assessment  and  Taxation  of  the 
City  of  New  Rochelle,  et  al.,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
l>artment.  Jane  6, 1919.)  Motion  denied,  with- 
mit  costs. 


PEOPLE  «x  reL  BRIB  RAILROAD  COn 
Applt,  T.  STATE  TAX  COMMISSION,  Respt, 
Special  Franchise  Assessment  City  of  Buf- 
falo, 1917.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  Aprfl  30,  1919.) 
Order  affirmed,  with  |10  costs  and  disburse- 
ments.   All  ooncor. 


T^e  PEOPLE,  etc.,  ex  rel.  Clara  C.  FUL- 
LER, et  aL,  respondents,  v.  James  W.  TOMP- 
KINS, -  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  May  9,  1919.) 
Motion  granted.    Settle  order  on  notice. 

PEOPLE  ex  reL  GENERAL  CHEMICAL 
CO.,  Respt,  V.  Jacob  A.  CANTOR  et  aL,  as 

Com'rs,  etc.,  Applts.    (Supreme  Court,  Appel-> 
late    Division,    I<^at   Department      June    20, 
1919.)     Order  (105  Misc.  Rep.  62.  172  N.  Y. 
Supp.  682)  affirmed^  with  SIO  costs  and  dia- 
bursements.    No  opmion.    Order  filed. 


PEOPLE  ex  reL  Wm.  W.  HERMAN  v. 
James  A.  HAMILTON,  indiv.  and  as  Com'r, 
etc.  (Supreme  Court,  Appellate  Division, 
First  Department  June  20,  1919.)  Motion  to 
dismiss  appeal  granted,  with  910  coats.  Or- 
der filed. 


The  PEOPLE  of  the  State  of  New  York,  ex 
rel.  John  F.  HYLAN,  as  Mayor  of  the  City  of 
New  York,  and  />thers,  relators,  applta..  v. 
Thomas  E.  FINEGAN,  as  Actmg  Commission- 
er of  Education  of  the  State  of  New  York,  de- 
fendant, respt  (Supreme  Court  Appellate  Di- 
vision, Third  Department  May  20,  1919.) 
Motion  granted. 


PE(^LB  ex  xeL  James  H.  MAIRS  et  aL  v. 
Charles  L^  CRAIG,  as  Comptroller,  etc  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  6,  1919.)  Motion  to  diamiss  ap- 
peal granted,  with  $10  costs,  unless  appellant 
comply  with  terms  stated  m  order.  Order 
filed. 


The  PEOPLE,  etc.,  ex  reL  William  H.  MAL- 
COLM, relator,  v.  Arthur  WOODS,  as  PoUce 
Commissioner  of  the  City  of  New  York,  re- 
spondent (Supreme  Court,  Appellate  Division. 
Second  Department  June  6,  1919.)  Writ  an- 
nulled, and  determination  confirmed,  with  $50 
costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  MillSy  Rich,  KeUy,  and  Jaycox,  JJ., 


The  PEOPLE,  etc,  ex  reL  Tbomas  J.  MEE- 
HAN  and  Elwood  J.  Harlam,  copartners,  etc., 
appellanto,  v.  William  A.  SAWYER,  Surrogate 
of  Westchester  County,  and  others,  respond- 
ents. In  the  Matter  of  the  Bstate  of  Julius  M. 
COHEN,  deceased.  Thomas  J.  Meehan  and 
Elwood  Jr.  Harlam,  copartners,  ete»  appellants. 
(Supreme  Ck>urt,  Appellate  Dividon,  Second 
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Department  Biay  9,  1919.)  Thflbe  matters 
are  referred  to  Hon.  Bdward  B.  Thomas,  as 
official  referee,  to  take  proof  of  the  facta  pre* 
sented  by  the  records,  to  receive  and  to  retom 
further  testimony  for  this  court  and  to  report 
to  this  court  thereon,  with  his  opinion.  Jenks, 
P.  J.,  and  Mills,  Rich,  Blackmar,  and  Kelly, 
JJ.,  concur.  Settle  order  on  two  days'  notice 
before  the  Presiding  Justice. 


PEOPLE  ex  rel.  MEXICAN  TELEGRAPH 
CO.,  Applt^v.  STATE  TAX  COMMISSION, 
Respt  (CITY  OF  NEW  YORK,  Intervener). 
{Supreme  Court,  Appellate  Division,  First  De- 
partment. June  27,  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opfaHon. 
Order  filed. 


PEOPLE  ex  rel.  NEW  YORK  NURSERY  & 
CHILD'S  HOSPITAL  v.  Lulu  FKINBLOOBiL 

(Supreme  Court,  Appellate  Division.  First  De- 
partment. June  27,  1919.)  Motion  denied, 
with  $10  costs,  and  stay  vacated.    Order  filed 


PEOPLE  ex  rel.  NEW  YORK  TELEPHONE 
CO.,  Applt.  V.  STATE  BOARD  OF  TAX 
COMMISSIONERS,  now  State  Tax  Commis- 
sion, Respt  (CITY  OF  NEW  YORK,  inter- 
vener, RespL).  (Supreme  Court,  Appellate  Di- 
vision, First  Denartment  June  6,  1919.)  Or^ 
der  affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


PEOPLE  ex  reL  Max  PERLSTEIN,  Applt, 
V.  Reuben  SHERNOFF,  as  President,  etc,  et 
al.,  Respts.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  20.  1919.)  Or- 
ders affirmed,  with  costs.  No  opinion.  Order 
filed. 


PEOPLE  ex  rel.  John  M.  PUQH  et  al., 
Respts.,  V.  Peter  B.  HOFFMAN,  Applt  Su- 
preme Court,  Appellate  Division,  SV>urth  De- 
partment May  21,  1919.)  Appeal  dismissed 
without  costs;  it  appearing  that  the  question 
now  sought  to  be  determined  is  academie.  All 
concur. 


The  people;  etc.,  ex  rel.  Mary  0.  WARD 
et  al.,  respondents,  v.  George  W.  SUTTON,  as 
Commissioner  of  Assessment  and  Taxation  of 
the  City  of  New  Rochelle,  et  al.,  appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  6,  1919.)  Motion  denied, 
without  costs. 


Tony  PEPE,  respondent,  v.  Bertha  QUARI- 
TIUS,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  May  16,  1910.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opixdoit. 


R[enry  PBPB,  respondent,  ▼.  Bertha  QUARI- 
Tins,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  June  6,  1919.) 
Motion  granted. 

Joseph  PEPE,  respond«nt,  v.  Bertha  QUAB* 
ITIUS,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  June  6^  1919.) 
Motion  granted. 

Nicholas  PEPE,  respondent,  v.  Bertha 
QUAiaTIUS,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  6, 
1919.)    Motion  granted. 

Jacob  PERLER,  respt.  v.  NEW  YORK 
RAILWAYS  CO.,  applt  (Supreme  Court  Ap- 
pellate Division,  First  Department.  June  27, 
1919.)  Judgment  and  order  affirmed*  with 
costs.     No  opinion.     Order  filed. 

Charlotte  P£)RLER,  an  infant  etc.,  ResPt, 
V.  NEW  YORK  RAILWAYS  CO.,  Applt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  27,  1919.)  Judgment  and  order 
affirmed,  with  costs.    No  opinion.    Order  filed. 


Julius  PBZENIK  v.  J.  P.  QARAQB  CO.,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. Juiie  20,  1919.)  Application  deniedt 
with  $10  costs.    Order  signed. 

In  the  Matter  of  The  (3ITY  OF  NEW 
YORK.  In  re  PIERS  OLD  NOS.  8.  9,  10, 
AND  11.  (Supreme  Court,  Appellate  Division, 
First  Department  June  20.  1919.)  Order 
affirmed,  with  costs.    No  opinion.  » Order  filed. 

Dora  PINES,  appellant,  v.  libbie  TRAKT- 
MAN  et  al.,  respondents.  The  RUDOLPH 
WALLACH  COMPANY,  appellant  v.  Libbie 
TRAKTMAN  et  al.,  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  6,  1919.)    Motion  granted,  without  costs. 

Luigi  POLIZZI,  as  adm'r,  etc.,  respt,  t. 
NEW   YORK   CENTRAL  R.   R.   (X).,   applt 

i Supreme   Court,  Appellate  Division,   Fourth 
>epartment.    May  14,  1919.)     Judgment  and 
order  affirmed,  with  costs.    All  concur. 

POMPBI CJONSTRDCTION  CO.,  Inc.,  v.  Car- 
lo  OIOLITO  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  May  23,  1919.) 
Motion  denied,  with  $10  costs,  and  stay  vaoat* 
ed.     Order  filed. 


POMPEICONSTRUCJTIONCO.,  Inc.,  Applt, 
▼.  Carlo  QIOLITO  et  al.,  RespU.  (So- 
preme  Court  Appellate  Division,  First  Depart- 
ment May  28,  1919.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 
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GoriiQliQs  H.  POST,  appellant,  v.  Boyal  8. 
HAYNES,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  18, 
1919.)  Motion  to  dismiss  appeal  denied,  upon 
condition  that  appellant  perfect  the  appeal  and 
be  ready  for  argument  at  the  next  term  of  this 
court;  otherwise,  motion  granted,  with  $10 
costs. 


Harry  POSTER,  Respt,  v.  Joseph  ALTMAN 
et  al.,  Applts.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  May  16,  1919.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Dowling  and  Page,  JJ.,  dissent,  and 
vote  to  reverse  judgment  and  dismiss  com- 
plaint, on  the  ground  that  plaintiff  testified 
that  tie  tripped  over  a  nail,  and  there  is  no 
sufficient  evidence  of  negligence.    Order  filed. 

Emily  PRATT,  as  executrix,  etc.,  applt,  t. 
STATE  of  New  York,  respt.  (Supreme  Court; 
Appellate  Division,  Fourth  Department.  May 
7,  1919.)  Motion  granted,  and  appeal  dis- 
missed. 


P.  RBARDON,  Inc.,  respondent,  v.  Daniel 
OATON  et  al.,  appellants.  James  S.  REAR- 
DON,  as  treasurer,  etc.,  respondent,  v.  INTER- 
NATIONAL MERCANTILE  MARINE  COM- 
PANY et  al.,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June 
18,  1919.)  Motions  granted,  and  cases  set 
down  for  Thursday,  June  26,  1919,  at  10 
o'clock  a.  m. 


Amos  L.  PRBSCOTT,  Respt,  T.  Joseph  J. 
O'DONOHUB  et  al..  impld.  with  Alwyn  Ball. 
Jr.,  Applt.  (Supreme  Court,  AppeUate  Divi- 
sion, FiTBt  Department.  June  13,  1919.)  Judg- 
ment and  order  affirmed,  with  costs.  Ko  opin- 
ion.    Order  filed. 


John  J.  PRINCE,  Applt,  v.  Max  KATZ  et 
al.,  Respts.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  27,  1919.)  Or- 
der reversed,  with  SIO  costs  and  disbursements, 
and  motion  granted.    No  opinion.    Order  filed. 

PUBLIC  SERVICE  COMPASSION  FOR 
THE  FIRST  DISTRICT,  respondent  v. 
BROOKLYN  BOROUGH  GAS  COil?ANY,  ap- 
pellant. (Supreme  Court.  Appellate  Division, 
Second  Department  May  23,  1919.)  Order 
(106  Misc.  Rep.  549, 175  N.  Y.  Supp.  28)  affirm* 
ed,  with  $10  costs  and  disbursements.  No  opin- 
ion. Jenks,  P.  J.,  and  Rich,  Putnam,  Black- 
mar,  and  Jaycox,  JJ.,  concur. 


PUBLIC  SERVICE  COMNHSSION  FOR 
THE  FIRST  DISTRICT,  appellant,  v.  RICH- 
MOND  LIGHT  &  RAILROAD  COMPANY, 
respondent  (Supreme  Court,  Appellate  Di- 
vision,  Second  Department.  June  6, 1919.)  Or- 
der (163  N.  Y.  Supp.  64)  affirmed,  with  costs, 


on  the  opinion  of  Mr.  Justice  Kelly  at  Special 
Term.  Jenks,  P.  J.,  and  Mills,  Rich,  Putnam, 
and  Blackmar,  JJ.,  concur. 

PULLCLEAN  TOWJBSL  SUPPLY  CO.,  Inc., 
Applt.  V,  PULLCLEAN  TOWEL  CABINET 
CO..  Inc.,  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department  June  27,  1919.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Order  filed. 

Lillian  L  PURCELL,  as  administratrix,  etc, 
of  John  A.  Purcell,  deceased,  respondent  ▼. 
Frederick  W.  VAN  OOTT,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment l^Ijiy  9;  1919.)  Order  affirmed,  with- 
out costs.  No  opinion.  Jenks,  P.  Jr.  and  MillSr 
Putnam,  Kelly,  and  Jayoox,  J  J.,  concur. 

PURE  OIL  COMPANY,  respondent  ▼. 
Claude  CARTER,  appellant  and  another.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  16,  1919.)  Judgment  of  the 
County  Court  of  Nassau  County  reversed,  with 
costs,  and  order  of  discontinuance  appealed 
from  modified,  so  as  to  provide  that  plaintiif s 
motion  to  di^Bcontinue  be  granted  upon  pay- 
ment of  taxable  costs;  and  disbursements  to 
and  including  the  trial  in  December,'  1918,  with- 
in 10  daya  after  service  of  the  order,  otherwise 
that  the  motion  for  leave  to  discontinue  be  de- 
nied, with  $10  costs,  and,  as  so  modified,  the 
order  is  affirmed,  without  costs.  The  judgment 
of  discontinuance,  with  $10  costs,  was  unau- 
thorized. Code  Civ.  Proc.  §  779;  Hyde  v.  An- 
derson, 112  App.  Div.  76,  98  N.  Y.  Supp.  62; 
Anderson  v.  Norton*  158  N.  Y.  Supp.  152  (App. 
Term,  First  Dept.);  ©Isberg  v.  Cornell,  154 
App.  Div.  885,  188  N.  Y.  Supp.  661.  The  ju- 
risdictiODal  issue  havina  been  duly  presented 
by  the  pleadings,  and  plalntiflrs  attorney  stat- 
ing in  his  afiidavit  on  the  motion  that  at  the 
time  the  case  was  brought  on  for  trial,  he 
knew  he  could  not  meet  said  issue  and  did  not 
know  where  defendant  Hayes  resided,  he  should 
have  appreciated  the  fact'  that  the  County 
Court  had  no  jurisdiction  of  the  action  or  of 
the  appellant  Code  Civ.  Proc«  §  340.  subd.  3. 
The  defendant  appellant  was  compelled  to  de- 
fend the  action  and  to  go  to  trial  to  the  end 
of  plaintilTB  case.  Upon  the  reaewal  of  the 
motion  to  dismiss,  plaintiff  was  permitted  to 
withdraw  a  juror  without  terms,  and  a  month 
later  to  discontinue  the  action  on  payment  of 
$10  costs.  In  this  case  we  feel  that  we  must 
review  the  discretion  of  the  learned  trial 
judge  and  award  the  defendant  appellant  the 
additional  costs  to  which  he  was  entitled  on 
plaintiff's  motion  to  discontinue.  Jenks,  P. 
J.,  and  Putnam,  Blackmar,  Kelly,  and  Jay- 
cox, JJ.,  concur. 

Guiseppe  QUARATIELLI  et  al..  t.  Anthony 
SILKO,  applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  May  14,  1919.) 
Motion  to  dismiss  appeal  granted,  unless  ap- 
pellant shall  be  ready  for  argument  by  May 
16th  and  shall  pay  to  respondent's  attorney  $10. 
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Forttmato  QUATTRONB,  applt,  ▼.  Walker 
D.  HINBS,  as  Director  General  of  Bailroads, 
respt.  (Supreme  Court,  Appellate  Diyision, 
Third  Department.  May  20;  1919.)  Order 
unanimously  affirmed,  with  |10  costs  and  dis- 
bursements. 

Frank  B.  RADICTB,  respt.,  ▼.  NATIONAL 
FIRE  INSURANCE  CO.  OF  HARTFORD, 
CONN.,  applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  May  7, 1919.)  Mo- 
tion to  dismiss  appeal  denied,  but  case  may  be 
added  to  present  calendar  as  soon  as  printed 
records  and  briefs  are  filed. 

John  J.  RALPH,  respondent,  ▼•  Theodore  G. 
CLARKE  and  Edward  L.  Frost,  appellants, 
impleaded  with  William  F.  Wyckoff.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  6.  ldiI9.)  Interlocutory  judg- 
ment and  order  affirmed,  with  costs,  upon  the 
ground  that  the  defense  to  which  the  plaintiff 
demurred  does  not  state  any  new  matter  con^- 
Btituting  a  defense,  and  therefore  is  insufficient 
in  law  upon  the  face  thereof.  Jenlcs,  P.  J.,  and 
Putnam,  Blackmar,  Kelly,  and  Jaycox,  J  J.,  con- 
cur. 

C.  Walter  RANDALLl  reiq>ondent,  v.  George 
B.  WIX,  appellant.  (Supreme  CJourt,  Ai^iel* 
late  Division,  Second  Department.  May  9, 
1919.)    Motion  denied,  without  costs. 

Emma  RAUB  et  al.,  respondents,  v.  NEW 
TORK  LIFE  INSURANCE  CORIPANY,  ap- 

Sellant  (Supreme  Court,  Appellate  Division, 
econd  Department.  June  o,  1919.)  Order 
affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Mills,  Putnam, 
Kelly,  and  Jaycox,  JJ.,  concur. 

Harry  RAYMOND  et  al.  v.  HARTFORD 
FIRE  INSURANCE  CO.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
29,  1919.)  Motion  for  leave  to  appeal  granted ; 
motion  for  reargument  denied;   order  med. 

REAL  ESTATE  TITLE  INS.  &  TRUST 
CO.  OF  PHILADELPHIA  et  al,  v.  Edward  A. 
HENDRICKSON  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  May  ^ 
1919.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs.    Order  filed. 

Catherine  REILLY,  respondent,  v.  INTER- 
BOROUGH  RAPID  TRANSIT  COMPANY, 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  May  9,  1919.)  Order 
unanimously  affirmed,  with  costs.    No  opinion. 

Catherine  REHLLY,  respondent,  v.  INTRR- 
BOROUGH  RAPID  TRANSIT  COMPANY, 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  6,  1919.)  Motion 
denied,  with  |10  costs. 


Albert  RMSS,  Respt.,  v^  The  MUSICAL 
AMERICA  CO.  et  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  27,  1^19.)  Order  affirmed,  with  $10  costs 
and  disbursements,  with  leave  to  defendants  to 
withdraw  demurrer  and  to  answer  on  payment 
of  costs  in  this  court  and  a(  Special  Term,  and, 
in  default  thereof,  judgment  directed  for  plain- 
tiff, with  costa    No  opinion.    Order  filed. 

James  RICCIARlll,  an  infan^  etc,  Respt, 
V.  STATBN  ISLAND  RAPID  TRANtiJT 
RAILWAY  CO.,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  27, 
1919.)  Judgment  and  order  reversed,  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event,  unless  plaintiff  stipulates  to  reduce  the 
judgment  as  entered  to  the  sum  of  $1,134,  in 
which  event  the  judgment,  as  so  modified,  and 
the  order  appealed  from,  are  affirmed,  without 
costs.    No  opinion.    Settle  order  on  notice. 

William  A.  RODELL,  respt,  v.  Gertrude  RO* 
DELL,  applt  (Supreme  (>>art.  Appellate  Di- 
vision, Fourth  JDepartment  May  14,  1919.) 
Order  (176  N.  Y.  Supp.  268)  reversed,  with 
$10  costs  and  disbursements,  and  motion  grant- 
ed, to  the  extent  of  allowing  the  defendant 
counsel  fee  in  the  amount  of  $7S.    All  concur. 


Helen  M.  RODGERS,  Applt,  v.  John  C. 
RODGERS,  Respt  (Supreme  Court  Appel- 
late Division,  First  .Department  June  27, 
1919.)  Judgment  affirmed,  with  costs.  No  opin- 
ion. Order  filed.  See,  also,  186  App.  Div.  77, 
174  N.  Y.  Supp.  24. 

Katherine  H.  ROHLOFF  v.  Robert  M. 
CATTS.  (Supreme  Court,  Appellate  Division, 
First  Department  May  23,  1919.)  Applica- 
tion granted.    Order  signed. 

Myron  D.  ROSENTHAL^  an  infant  etc., 
Respt,  V.  EMPIRE  CARTING  CO.,  impld., 
etc.,  Applt  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  20,  1919.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 

David  M.  ROSENTHAL,  Respt.  t.  EMPIRE 
CARTING  CO.,  impld.,  etc.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  20,  1919.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 

David  M.  ROSENTHAL,  Respt.,  ▼.  NEW 
YORK  RAILWAYS  CO.,  impld.,  etc.,  Apnit 
(Supreme  Court,  Appellate  Division,  First  De- 
partmrnt  June  20,  1919.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed. 


Myron  D.  ROSENTHAL,  an  infant,  etc., 
V.  NEW  YORKRAILWAYS  CX>., 
etc.,  Apidt     (Supreme  Court,  Appel-* 


Respt, 
impld., 
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late  DiTision,  First  Department.  Jane  20, 
1919.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


R.  R.  HANDKERCHIEF  CO.  t.  Bertha 
DIX.  (Supreme  Coart,  Appellate  Division, 
First  Department.  June  27,  1919.)  Applica- 
tion granted.    Order  signed. 


Samuel  RUBIN,  respondent,  y.  Archibald  H. 
WHAN,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  16,  1919.) 
Motions  denied,  without  costs. 


John  W.  RUMSEY,  Respt.,  v.  The  GER- 
STEN-CRAMER  AMUSEMENT  CO..  Inc., 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  27,  1919.)  Judgment 
affirmed,  with  costs.  No  opinion.  Clarke,  P. 
J.,  dissents,  on  the  ground  that,  under  the  pe- 
oUiar  terms  of  this  contract  and  the  nature  of 
the  property,  he  is  of  opinion  that  the  amount 
deposited  was  in  the  nature  of  liquidated  dam- 
ages, and  that  therefore  the  complaint  should 
have  been  dismissed.    Order  filed. 


W.  H.  RUSSELIi,  as  Adm'r,  etc.,  Respt,  ▼. 
John  Douglas  PEDERSEN  et  al.,  Applts.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. April  80,  1919.)  Judgment  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lants to  abide  event.  Held,  that,  while  we  are 
of  the  opinion  that  the  Utah  judgments  are 
within  the  full  faith  and  credit  clause  of  the 
federal  Constitution,  we  think  the .  plaintiff 
failed  to  make  out  a  case  for  a  recovery  or  af- 
firmative relief  against  the  defendant  company; 
that  the  only  evidence  tending  to  prove  a  con- 
tract between  the  defendant  Pedersen  and  the 
defendant  company  are  the  recitals  in  the  judg- 
ment roll  in  the  Utah  action,  and  the  said  com- 
pany, not  having  been  a  party  to  that  action,  is 
not  bound  by  such  recitals,  and  they  furnish 
no  evidence  against  the  defendant  company  up- 
on the  subject  of  the  making  of  the  contract  or 
the  amount  due  thereon.  All  concur;  De  An- 
gelis,  J.,  not  sitting. 


John  J.  RYAN,  respondent,  v.  NATIONAL 
SURETY  COMPANY,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  6,  1919.)  Judgment  unanimously  affirm- 
ed, with  costs.    No  opinion. 


Henry  RYDER  v.  TRUSTEES  OF  SAIL- 
ORS* SNUG  HARBOR  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
20,  1919.)  Motion  to  dismiss  appeal  granted, 
with  $10  costs.    Order  filed. 


In  the  Matter  of  the  Final  Settlement  of  the 
Acoonots  of  Rosie  A.  SANDS  et  al.,  ap  Bz'rs. 
etc.,  of  Thomas  F.  SMITH,  deceased.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 


partment.    May  21,   1919.)     Decree  affirmed, 

with  separate  bills  of  costs  to  the  respondents, 
payable  out  of  the  estate.    All  concur. 


John  A.  SANDS,  an  infant,  etc..  applt.,  v. 
NEW  YORK  STATE  RAILWAYS,  respt 
(Supreme  0)urt,  Appellate  Division,  Fourth 
Department  May  14,  1919.)  Motion  granted, 
and  appeal  dismissed,  with  coats. 

In  the  matter  of  the  daim  of  Lewis  SAN- 
TELLO,  for  compensation  under  the  Workmen's 
Compensation'Law,  claimant,  respt,  v.  BELL 
BROTHERS,  employer,  and  United  Stotes  Fi- 
delity &  Guaranty  Company,  insurance  carrier, 
applts.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  20,  1919.)  Award 
unanimously  affirmed. 

SARANAC  LAND  &  TIMBER  CO.  v.  James 
A.  ROBERTS,  as  Comptroller,  etc.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  23,  1919.)  Motions  granted;  questions 
certified;   orders  filed. 


Joseph  SAYMON,  Respt,  v.  Meyer  BARISH, 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  June  20,  1919.)  Judgment 
affirmed,  with  costs.    No  opinion.    Order  filed. 


In  the  matter  of  the  claim  of  Adolph 
SCHIFF,  for  compensation  under  the  Work- 
men's Compensation  Law,  and  State  Industrial 
Commission,  respts.,  v.  Herman  SCHEUEH, 
Jacob  Scheuer,  and  Alwin  Scheuer,  copartners, 
doing  business  under  the  firm  name  and  style 
of  Herman  Scheuer  &  Sons,  employer,  and 
American  Mutual  liability  Insurance  Company, 
insurance  carrier,  applts.  (Supreme  Court 
Appellate  Division,  Third  Department 
20,  1919.)    Motion  denied. 


May 


Fedora  SOHINTZUIS,  as  Adm'x,  etc.,  Respt, 
T.  LACKAWANNA  STEEL  CO.,  Applt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. May  28,  1919.)  Order  reversed, 
with  $10  costs  and  disbursements,  and  motion 
denied.  Held,  the  right  to  an  order  of  this 
kind  and  the  necessity  therefor  should  be  dear- 
ly shown  upon  papers  setting  forth  facts  upon 
which  such  right  and  necessity  shall  appear. 
The  moving  papers  herein  do  not  comply  with 
said  requirements  and  the  order  should  there- 
fore be  reversed.    All  concur. 


Melinda  P.  SC^HMIDT,  as  executrix,  etc,  re- 
spondent. V.  Elise  M.  JEWETT  et  al^  respond- 
ents, and  Fritz  Leopold  Schmidt  Jr.,  appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  May  28,  1919.)  Motion  to 
dismiss  appeal  denied,  without  costs,  without 
prejudice  to  renewal  when  the  cass  may  ap- 
pear on  the  calendar.  • 
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Leonard  B.  SOHOENFBLD,  lUspt.*  ▼. 
Charles  BERQMANN,  impld.,  etc.,  Applt 
(Supreme  Court,  Appellate  tHvision,  First  De- 
partment June  27.  1019.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 
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Israel  SCHORR,  Respt,  t.  NEW  YORK 
RAILWAYS  CO.,  Applt  (Supreme  Court, 
Appellate  Division,  fMrst  Department  June 
20,  1919.)  Judgment  and  order  affirmed,  with 
costs.    No  opimon.    Order  filed. 


Joseph  SOHUESSLER,  as  Adm*r,  etc.,  ▼. 
AtiguBte  T.  RIEDINGER  et  al.,  as  Temp. 
Adm'rs,  etc.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  6,  1919.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs, 
unless  appellant  comply  with  terms  stated  in 
order.    Order  filed. 


Ethel  SC5HULMAN,  respondent  y.  CONEY 
ISLAND  ft  BROOKLYN  RAILROAD  (X)M. 
PANY,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  18,  1919.) 
Judgment  unanimously  affirmed,  with  costs. 
No  opinion. 


Max  SCJHWARTZ,  Respt,  v.  Henrv  FRIED- 
SAM,  Applt  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  29, 1919.)  Judg- 
ment and  order  (170  N.  Y.  Supp.  230)  affirmed, 
with  costs.    No  opinion.     Order  filed. 


Tx)uis  SCJHWARTZREICH,  Respt,  ▼.  BAU- 
MAN  BASCH.  Inc.,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  June 
20.  19193  Determination  a06  Misc.  Rep.  214, 
172  N.  Y.  Snpp.  688)  affirmed,  with  costs.  No 
opinion.    Smith,  J.,  dissents.    Order  filed. 

Albert  Joaeph  SCHWENK,  Respt,  v.  IN- 
TERNATIONAL RY.  CO.,  Applt  (Supreme 
C!ourt,  Appellate  Division,  Fourth  Department. 
April  30,  1919.)  Appeal  disoxissed,  unless  ap- 
pellant is  ready  for  argument  by  May  20th. 

Albert  Joseph  SCHWENK,  Respt.,  ▼.  IN- 
TERNATIONAL RAILWAY  CO.,  Applt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment May  28,  1919.)  Judgment  and  or- 
der affirmed,  ^th  costs.    AH  concur. 

Matter  of  Mary  A.  SECOIt  dec'd.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  20.  1919.)  Motion  to  dismiss  appeal 
granted,  with  $10  costs.     Order  filed. 

Joseph  SENCHUCK,  an  Infant  etc.,  ▼.  Wil- 
liam J.  FITZGERALD.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  20, 
1919.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs.    Order  filed. 


Patrick  SHARKEY,  plaintiiT,  t.  Kate 
FLOOD,  respondent  and  Joseph  Crescent  and 
Regina  Crescent  appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
9,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Rich,  Putnam,  Blaekmar,  and  Jaycoz,  JJ.,  con- 
cur. 


Patrick  SHARKEY,  plaintiff,  v,  Kate 
FLOOD,  respondent,  and  Joseph  Crescent  and 
another,  appellants.  (Supreme  Court,  Appel- 
late Division,  Second  Department  June  6. 
1919.)  Motion  for  reargumen£  denied,  with  $10 
costs. 


In  the  Matter  of  the  Transfer  Tax  upon  the 
Estate  of  John  S.  SHEPPARD,  Deceased. 
(Supreme  Court  Appellate  Division,  Fourth 
Department  May  23,  1919.)  Motion  to  dis- 
miss appeal  granted,  unless  appellant  shall  file 
and  serve  the  printed  papers  on  appeal  within 
20  days. 


Frances  M.  SHERWOOD,  Applt,  v.  Clayton 
B.  SHERWOOD,  Respt  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  May  23, 
1919.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements, with  leave  to  the  plaintiff  to  serve 
reply  within  20  days,  if  so  advised,  upon  pay- 
ment of  the  costs  of  the  motion  and  of  this 
appeal.    AH  concpr. 


SIDNEY  BLTJMBNTHAL  ft  00.,  Inc.,  v. 
Moses  ASCHER.  (Supreme  Court  Appellate 
Division,  First  Department  May  23,  1919.) 
Exceptions  overruled,  with  costs,  and  judg- 
ment ordered  for  i^aintiff  on  the  verdict,  with 
costs.    No  opinion.    Settle  order  on  notice. 


Ferdinand  J.  SIEGHARDT,  Applt,  v.  Johp 
MILLER,  indiv.  and  as  Ex*r,  etc.,  et  al., 
Respts.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  27,  1919.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Walter  SILBBR,  Applt,  ▼.  GRAND  TOOL 
&  MACHINE  WORKS,  Inc.,  Respt  (Supreme 
Court,  Appellate  Division,  £^rst  Department 
June  20.  1919.)  Judgment  reversed,  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event  on  the  ground  that  plaintiff  made  out  a 
prima  facie  case  and  that  it  was  error  to  dis- 
miss the  complaint.    Order  filed. 


Henry  SILBERSTEIN,  Respt,  v.  INTER- 
BOROUGH  RAPID  TRANSIT  CXK  Applt 
(Supreme  0>Qrt,  Appellate  Division,  £irst  De- 
partment May  29,  1919.)  Order  reversed, 
with  costs,  and  verdict  reinstated,  and  judg- 
ment ordered  to  be  entered  thereupon,  with 
costs.    No  opinion.     Order  filed. 
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Louis  SIMON  et  al.  t.  Max  LINDEN.  (Su- 
preme Court,  Appellate  Divieion,  ITirit  Depart- 
ment. June  20,  1919.)  Application  granted. 
Order  signed. 


In  the  Matter  of  Albert  I.  SIRE,  an  Attor- 
ney. (Supreme  Court,  Appellate  Division,  Firat 
Department.  June  6,  1919.)  Reference  order- 
ed to  Hon.  John  J.  Freedman,  official  referee. 
Settle  order  on  notice. 


Isdora  SKINNER,  suing  for  herself  as  stock- 
holder and  all  other  stockholders  of  the  Sut- 
ton &  Suderley  Brick  Company,  in  like  situa- 
tion, who  choose  to  make  themselves  parties 
to  this  action,  applt.,  v.  Conrad  F.  SUDER- 
LEY. John  H.  Suderley,  Justin  L.  Bishop,  the 
Roah  Hook  Brick  Company,  and  the  Sutton  St 
Suderley  Brick  Company,  respts.  (Supreme 
Court,  Appellate  Division,  Third  Department 
May  20,  1919.)  Judgment  unanimously  affirm- 
ed, with  costs. 


George  C.  SKINNER.  Applt,  .  ▼.  Marion 
Wayne  WITHERDEN,  Bespt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  19,  1919.)  Motion  granted,  and  appeal 
dismissed. 


George  SMALL,  Respt,  y.  Samuel  Perry 
FOX,  Applt  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  April  80,  1919.J 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 


George  SMALL,  Reapt,  y.  Mae  SMALL, 
Applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  21,  1919.)  Motion 
granted,  and  appeal  dismissed,  without  costs. 

In  the  matter  of  the  estate  of  Morris  T. 
SMITH,  deceased.  In  re  claim  of  John  W. 
SNOOK.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  7,  1919.)  Motion  to 
dismiss  appeal  granted,  unless  appellant  shall 
file  and  serve  printed  records  and  briefs  on  ap- 
peal within  10  days  after  service  of  copy  of 
this  order  with  notice  of  entry. 


William  H.  B.  SMITH,  Respt.,  ▼.  Hubert 
BAMPORD,  Applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  May  21, 
1919.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  shall  file  and  serve  printed  pa- 
pers and  briefs  on  appeal  and  pay  to  respond- 
ent's attorney  $10  within  30  days. 


William  B.  T.  SMITH,  appellant  ▼.  Amza 
W.  BIGGS,  as  Sheriff  of  Suffolk  County,  re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department  May  16,  1919.)  Motion 
granted,  without  costs. 


Charles  SMITH  y.  Hdwiii.  DUFPEZ,  a» 
Com'rs  of  Highways.  (Supreme  CSourt,  Appel- 
late Division,  First  Departmoit  June  20, 
1919.)  Motion  to  dismiss  appeal  granted,  with- 
out costs.    Order  filed. 


Grace  M.  SMITH,  Applt.,  ▼.  Charles  JORD- 
ING,  Respt  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  6,  1919.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 

Irving  L.  SMITH  et  al.,  Respts.,  t.  John  R. 
WOODS,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  Jane  27,  1919.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs.  No 
opinion.    Order  filed. 

Louis  SMYTH,  as  Committee,  etc,  Applt,  t. 
George  C.  MAYER,  indiv.  and  as  Ex*r  and 
Trustee,  etc.,  et  al.,  Respts.  (Supreme  Ck>urt 
Appellate  Division,  First  Department  June 
6,  1919.)  Order  (106  Misc.  Rep.  391,  174  X. 
Y.  Supp.  197)  affirmed,  with  $10  costs  and  dis- 
bursements.   Ko  opinion.    Order  filed. 


GOSHI  K.  T.  SOHONTEN  v.  FRANCE  & 
CANADA  STEAMSHIP  CO..  Inc.  (Supreme 
Court  Appellate  Division,  First  Department 
May  28,  1919.)  Motion  to  dismiss  appeal  de- 
nied, with  $10  costs.  Order  filed.  Ree,  also, 
—  App.  Div.  — ,  176  N.  Y.  Supp.  900. 

Samuel  SOLOMON  v.  UNION  SAVINGS 
BANK  OF  THE  CITY  OF  AUGUSTA,  GEOR- 
GIA. (Supreme  Court  Appellate  Division. 
First  Department  June  6,  1919.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs,  unless 
appellant  comply  with  terms  stated  in  order. 
Order  filed.  _^ 

SOLON  PALMER,  Inc.,  appellant,  t.  MOR- 
GAN DRUG  COMPANY  OF  TEBB  CITY  OF 
BROOKLYN,  respondent.  (Supreme  Court. 
Appellate  Division,  Second  Department  June 
6,  1919.)  Judgment  unanimou9ly  affirmed,  with 
costs.    No  opinion. 

Abraham  SOSNOFSKY,  an  inlaat,  etc., 
Applt.,  v.  The  OITY  OF  NEW  YORK,  Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  13}  1919.)  Order  afiirmed, 
with  costs.    No  opinion.    Order  filed. 

Morris  SOSNOFSKY,  Applt.  v.  The  CITY 
OF  NEW  YORK,  respt    (Supreme  Court,  Ap- 

?ellate  Division,  First  Department     June  13, 
919.)    Order  affirmed,  with  cosU.    No  opinickn. 
Order  filed.  . 

Floyd  H.  STAFFORD,  Applt,  T.  Alex.  A. 
LINCK,  Respt  (Supreme  Court  AppeHate 
Division,  Fourth  Department  April  30,  1919.) 
Motion  granted,  and  appeal  disnussed,  with 
costs. 
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Artliar  O.  STAIiEACAN.  IU0pt«  t.  SMITH, 
KLINB  &  FRENCH  CO.,  Applt  (Supreme 
OourL  Appellate  Division,  First  Department. 
May  16,  1819.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 

STAB  COMPANY,  Applt,  t.  The  WHBEL- 
ER  SYNDICATE,  Inc.,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  27,  1919.)  Judgment  (160  N.  Y.  Supp. 
689)  affirmed,  with  costs.  No  opinion.  Order 
filed.  ^ 

Charles  H.  STODDARD,  appellant,  v.  Ellen 
Somerville  EDWARDS,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  6,  1919.)    Motion  denied,  without  costs. 

Catharine  StTIXIVAN  ▼.  Helen  I*  ASH- 
LEY, as  Adm'z,  etc.  (Supreme  Court,  Appel* 
latt  Division,  First  Department.  June  6, 
1919.)  Motion  to  dismiss  appeal  denied,  with 
$10  costs.    Order  filed. 

Mary  SULLIVAN,  respondent,  v.  John  J. 
SULLIVAN,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  23, 
1919.)  Judgment  affirmed,  with  costs.  This 
court  makes  additional  findings  o£  fact  to  be 
added  to  the  sixth  finding  of  fact  of  the  learn- 
ed justice  of  the  Special  Term,  as  follows: 
•*That  by  reason  of  the  breach  of  said  agree- 
ment by  defendant  the  plaintiff  exercised  the 
option  given  to  her  therein  and  declared  the 
aaid  separation  agreement  null,  void,  and  of  no 
effect."  No  opinion.  Jenks,  P.  J.,  and  Mills, 
Rich,  Blackmar,  and  Kelly,  JJ.,  concur. 

^SULTZBR  &  CHAMBRB,  Inc^Respt,  ▼. 
INTBRr-CONTINBNTAL  OONSTRUOTION 
CORPORATION,  Applt  (Supreme  Court,  Ap- 
pellate EKvision,  First  Department.  June  6, 
1919.)  Order  reversed,  with  |10  costs  and  dis- 
bursements, on  the  ground  that  the  order  fails 
to  recite  the  grounds  for  an  injunction  (Code 
Civ.  Proc.  I!  610;  Meyer  v.  Moress,  106  App. 
Div.  556,  M  N.  Y.  Supp.  771  j  Brockway  ▼.  Mil- 
ler, 144  App.  Dlv.  239,  128  N.  Y.  Supp.  1079; 
Burdi  V.  Giordano,  158  App.  Div.  945,  143  N. 
Y.  Supp."  1108),  and  the  proceedings  remitted 
to  the  Special  Term  for  further  action  upon  the 
motion  for  an  injunction  on  such  additional 
papers  as  may  he  submitted  on  notice.  Clarke, 
P.  J.,  voting  for  reversal  and  denial  of  motion. 
Order  filed. 

Myron  SULZBERGER,  Respt,  v.  Kearin  F. 
CARROLL,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  June  27, 1019.) 
Judgment  and  order  affirmed,  with  costs.  -  No 
opinion.    Order  filed. 

In  the  matter  of  the  claim  of  George  SWEET- 
ING, for  compensation,  etc.,  respt,  v.  AMER- 
ICAN   KNIFE    COMPANY,    employer,    and 


MtnA  Lifa  Inimrance  Oompany,  insurance  car- 
rier, applts.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  May  10,  1919.)  Mo- 
tion granted. 

Michael  TABACZYNSKI,  as  adm'r,  etc., 
respt,  V.  Frank  B.  MALECKI,  applt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment May  14,  1919.)  Judgment  and  or- 
der affirmed,  with  costs.    All  concur. 


Michael  TABACZYNSKI.  as  adm'r,  etc., 
respt,  V.  Frank  B.  MALECKI,  applt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment Ma^  14,  1919.)  Order  denying  mo- 
tion for  new  trial  on  ground  of  newly  discovered 
evidence  affirmed,  with  costs.    All  concur. 

Leon  TANBNBAUM  et  at  r.  William 
ROSS.  (Supreme  Court  Appellato  Division, 
First  Department.  May  23,  1919.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 


In  the  matter  of  the  application  of  Benjamin 
R.  TARSEY,  for  reinstatement  as  a  member  of 
the  bar.  (Supreme  Court,  Appellate  Division, 
Second  Department  May  0,  1910.)  Matter 
referred  to  Hon.  Josiah  T.  Marean,  as  official 
referee.  Settle  order  on  notice  before  Mr.  Jus- 
tice Putnam. 


TAYLOR,  ARMITAGB  &  CO.,  Applt.  t. 
Thomas  R.  LEWIS  et  al.,  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department 
June'  27.  1919J  Judgment  afilrmed,  with  costs. 
No  opinion.    Order  filed. 


Mabel  M.  TRACY,  Respt..  ▼.  HOTEL 
LINGTON     CORPORATION,     Applt. 


HOTEL  WEL- 
(Su- 
preme  Court,  Appellate  Division,  First  Depar^ 
ment  May  2&,  1919.)  Determination  (17o 
N.  Y.  Supp.  100)  affirmed,  with  costo.  No  opin- 
ion.   Order  filed. 


Arthur  TRAINA  ▼.  Fiore  LUCOHB«I  et  al. 
(Supreme  Court,  Appellate  Division,  First  De? 
partment.  June  20,  1919.)  Motion  to  dismlsa 
appeal  granted,  with  $10  costs,  unless  appel- 
lant comply  with  terms  stated  in  order.  Or- 
der filed. 


TRUSTEES  OF  THE  MASONIC  HALL 
AND  ASYLUM  FUND,  Applts.,  v.  NEW 
YORK  CENTRAL  R.  R.  CO.  et  al.  Respts. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  April  30,  1919.)  Motion  for  re- 
argument  denied,  with  $10  costs.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied. 

Patrick  TUFFY,  Respt.,  v.  MASTEN  CON- 
STRUCTION CO.,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  Juiie 
27,  1919.)     Judgment  and  order  reversed,  and 
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new  trial  ordered,  with  costs  to  appellant  to 
abide  eyent,  on  the  cri'oand  that  the  yerdict  is 
against  the  weight  of  the  eyidence.  Order 
filed. 


In  the  matter  of  Louisa  VARET,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  6.  1919.)  Motion  to  dismiss 
appeal  denied,  witnout  costs.    Order  filed. 


In  the  matter  of  Louisa  VARET,  deceased. 
(Supreme  Court,  AppcUate  Division,  First  De- 
partment June  6,  1919.)  Order  (106  Misc. 
Rep.  380,  174  N.  Y.  Supp.  623)  aflirmed,  with 

tlO  costs  and  disbursements.    No  opinion;    Or- 
er  filed« 


In  the  matter  of  the  claim  of  Elizabeth 
VAUGHN,  claimant,  respt,  for  compensation, 
etc.,  V.  CLARK  KNITTING  CO.,  Inc., 
employer,  and  iEtna  Life  Insurance  Company, 
insurance  carrier,  applts.  (Supreme  Court,  Ad- 
pellate  Division,  Third  Department  May  19, 
1919.)     Motion   granted. 


Kate  M.  VENATOR,  as  Adm'z.  etc.,  Respt, 
y.  D.,  L.  &  W.  R.  R.  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
April  30,  1919.)  Appeal  dismissed,  oniess  ap- 
pellant ii  ready  for  argtiment  by  May  20th. 


Bmelia  VBR-BBCKB  y.  GREENWICH 
SAVINGS  BANK.  (Supreme  (3ourt,  Appel* 
late  Division,  First  Department  Jane  20, 
1919.)  AppUcation  denied,  with  $10  costa. 
Order  signed. 


In  the  matter  of  the  application  of  Charlet 
A.  VILAS  for  admission  to  the  bar  (from  the 
state  of  Illinois).  (Supreme  Court,  Appellate 
Division,  Second  Department  May  23,  JL919.) 
Application  granted. 


Fred  VON  KAMP,  respondent  ▼.  John  0. 
SCHLEICHER,  appellant,  and  Violet  Bramer. 
(Supreme  Court,  Appellate  Division,  Second 
Department  May  9,  1919.)  From  the  form 
of  the  pleadings,  and  the  delay  In  making  the 
application,  it  having  been  made  on  the  very 
eve  of  the  trial,  we  are  led  to  the  conclusion 
that  it  should  be  denied  for  want  of  good  faith. 
Order  denying  motion  to  vacate  the  order  for 
appellant's  examSnation  reverseid,  with  $10 
costs  and  disbursements,  and^  motion  to  vacate 
the  said  order  granted,  with  $10  costs.  Jenks, 
P.  J.,  and  Rich,  Putnam,  Blackmar,  and  Jay- 
coz,  JJ.,  concur. 

Harry  J.  WAAS  v.  George  A.  LOEFFLER, 
impld.,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  20,  1919.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed. 


In  the  matter  of  the  claim  of  Conrad  WAG- 
NER, claimant,  respt,  for  compensation  un- 
der the  Workmen's  Compensation  Law,  v. 
FULD  &  HATCH  KNITTING  COMPANY, 
employer,  and  iEtna  life  Insurance  Company, 
insurance  carrier,  applta.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  May  20, 
1919.)  Award  unanimously  affirmed.  Applica- 
tion for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied. 


Albert  W.  WAGNER,  Respt,  y.  INTERNA- 
TIONAL RY.  CO.,  Applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
21,  1919.)  Order  affirmed,  with  costs.  All 
concur. 


Jacob  WAHET,  Applt,  v.  BMANXJEL  SIS- 
TERHOOD OF  PERSONAL  SERVICE, 
Respt  (Supreme  Court,  Appellate  Division, 
First  Department  June  27,  1919.}  Judg- 
ment affirmed,  with  costs.  No  opinioBu  Or- 
der filed. 


Albert  WAHL,  as_Adm*r,  etc.,  Reapt,  y. 
WEST  SHORE  R.  ^R.  CO.  and  New  York 
Central  &  H.  R.  R.  R.  Co.,  Applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Depart- 
ment. April  80,  1919.)  Judgment  and  orders 
affirmed,  with  costs.     AH  concur. 

Wesley  WAIT,  respondent,  y,  POSTAL 
TELEGRAPH-CABLE  COMPANY  and  Cen- 
tral Hudson  Gas  &  Electric  Company,  appel- 
lants. (Supreme  Court,  Appellate  Division, 
Second  Department  June  18,  1919.)  Judg- 
ment and  order  unanimously  affirmed,  vnth 
costs.    No  opinion. 

Merritt  D.  WALCOTT,  Respt,  y.  Mary  F. 
AUGAR,  Applt  (Supreme  CJourt,  Appellate 
Division,  Fourth  Department  April  30, 
1919.)  Motion  granted  and  appeal  dismiaaed, 
with  costs. 


WALSH  CONSTRUCTION  COMPANY, 
claimant,  applt.,  y.  STATE  OF  NEW  YORK, 
respt  (Supreme  Court,  AppeUate  Division. 
Third   Department     May  20,  1919.)     Motion 

denied. 


John  F.  WARD,  appellant  y.  The  BROOK- 
LYN HEIGHTS  RAILROAD  COMPANY  and 
Benjamin  C.  Klingman,  respondents,  and  oth- 
ers. (Supreme  CJourt,  Appellate  Division,  Sec- 
ond Department.  May  9,  1919.)  Judgments 
and  order  unanimously  affirmed,  with  costs. 
No  opinion. 


WARREN  REFINING  &  CHEMICAL  CO., 
applt.,  v.  James  O.  SEBRING,  respt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. May  14,  1919.)  Motion  to  dismiss 
appeal  denied,  with  910  costs. 
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Ada  WATDBMAN,  respondeot,  t.  Alexander 
RIOBT,  appellant,  impleaded  with  others. 
(Supreme  Court,  Appellate  DivUion,  Second 
Department.  May  16, 1919.)  Motion  for  a  re- 
argument  denied.  In  onr  decision  handed 
down,  we  proposed  to  ezerdse  onr  original 
juriBdictfon  under  section  1317  of  the  Code  of 
Civil  Procedure,  and  enter  the  judgment  which 
We  thought  should  have  been  entered  below. 
On  consideration  we  think  it  better  to  reverse 
the  judgment  and  order  a  new  trial,  with  costs 
to  abide  the'  event.  If  it  should  be  necessary 
to  move  for  restitution  under  section  1323  of 
the  Code  of  Civil  Procedure,  the  question 
whether  the  purchaser  at  the  sale  under  the 
judgment  pending  the  appeal  bought  in  good 
faith  and  for  value  can  be  determined  on  such 
motion.  Settle  order  and  judgment  before  Mr. 
Justice  Blackmar. 

Abbie  jr.  WAT  and  William  H.  Way,  assai- 
lants, V.  James  H.  RUSSELL,  as  trustee,  etc., 
and  others,  respondents.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  23, 
1919.)  Judgment  unanimously  affirmed,  with 
costs.     No  opinion. 


Walter  J.  WATTE,  appellant,  v.  BOwjbjuR 
CHEMICAL  COMPANY  and  another,  resijond- 
ents.  (Supreme  Court,  Appellate  Division, 
Second  Department.  May  9,  1919.)  Motions 
denied,  without  costs. 


Albert  B.  WEIL  v.  Harris  HATJSMAN  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
imrtment.  May  23,  1919.)  Application  denied, 
with  $10  costs.    Order  slNgned. 

Walter  B.  WELLBROCTB;  appellant,  ▼.  Ja-* 
cob  H.  KOHLMAN  et  al.,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. May  16,  1919.)  Motion  denied, 
without  costs. 


Oliver  J.  WELLS,  Applt,  v.  SOUTHERN 
RAILWAY  CO.  et  al.,  Respts.  (Supreme 
Court.  Appellate  Dirision,  Fi?st  Departm^it 
June  27,  1919^  Judgment  affirmed,  with  costs. 
No  opinion.    Order  med. 


Florence  D,  WERNER,  Applt,  ▼.  NEW 
TORK  RAILWAYS,  Respt.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
29,  1919.)  Judgment  and  order  reversed,  and 
new  trial  ordered,  with .  costs  to  app^ant  to 
abide  event,  upon  the  exceptions  to  the  refusal 
of  the  court  to  charge  as  requested  by  plain- 
tiff's counsel.    Order  filed. 


In  the  Matter  of  the  CITY  OF  NEW 
YORK.  In  re  WEST  184TH  STREET.  Pe- 
tition of  Jonas  M.  LIB6EY.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
27.  1919.)  Order  affirmed,  with  $10  costs  and 
difibumements.    No  ophiion.    Qrder  filed. 


Katherlne  WJiATJfl,  respondent;  T.  Lotiis 
GOLDSTEIN,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
23,  1919.)  Judgment  and  order  unammously 
aifirmed,  with  costs.    No  opinion. 


The  WHEELER  SYNDIC3ATB,  Inc.,  Respt, 
V.  STAR  COMPANY,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
2t  1919.)  Judgment  a«>  N.  Y.  Supp.  693) 
affirmed,  with  costs.    No  opinion.    Order  filed. 


G^rge  Albert  WHITE  et  al.  Appltsu,  r, 
BAHRBNBERG-HEINEY,  Inc.,  Respt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. April  80,  1919.)  Judgment  and  or* 
der  affirmed,  with  costs.    All  concnr. 


Patrick  WHITE  v.  Peter  P.  CAPPELL. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  20,  1919.)  Motion  to  dismiss 
appeal  granted,  with  |10  costs,  unless  appel- 
lant comply  with  terms  stated  in  order.  ()rder 
filed. 


Bernard  F.  WHTTB,  appellant,  v.  DIREC- 
TOR GENERAL  OF  RAILROADS,  respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  May  16, 1919.)  Order  modi- 
fied, and  demurrer  overruled,  in  so  far  as  plain- 
tiff's right  to  recover  for  funeral  expenses  un- 
der his  second  cause  of  action  is  concerned 
(Whitford  v.  Panama  Railroad  Co.,  23  N.  Y. 
466.  479),  and,  as  modified,  affirmed  (Careen  v. 
Hudson  River  R.  R.  Co.,  28  Barb.  9,  affirmed 
♦41  N.  Y.  294),  without  costs.  Jenks.  P.  J.,  and 
Mills,  Rich,  Blackmar,  and  Jaycoz,  JJ.,  concur. 


Matter  of  WHITB  PI^AINS  ROAD.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  27,  1919.)  Motion  denied,  with 
$10  costs.    Order  ^ed« 


WILLIAM  D.  BLOODGOOD  ft  CO.,  Applt., 
V.  Edmund  COFFIN  et  al.,  as  Bx'rs,  etc., 
Respts.  (Supreme  Court  Appellate  Division, 
First  Department  May  23,  1919.)  Judgment 
affirmed,  with  costs.    No  opinion.    Order  filed. 


WILLIAM  D.  BLOODGOOD  &  CO.  v.  Ed- 
mund COFFIN  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  27, 
1919.)  Motion  denied,  with  $10  costs.  Order 
filed. 


WILLIAM  T.  RAWLBIGH  CO.,  respt,  v. 
J.  Walter  ALLEN,  applt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  May  14, 
1919.)     Judgment   affirmed,    with   costs.     All 
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MjZkore  T.  WHiLSBA  and  another,  app«l- 
lanU.  V.  The  NEW  YORK  CENTRAL  RAIL- 
ROAD COMPANY  and  the  VUlage  of  Tarry- 
town,  respondentB.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  6,  1919.) 
Motion  of  plaintiffs  for  leave  fo  appeal  to  the 
Court  of  Appeals  denied.  Motion  of  Attorney 
General  for  leave  to  intervene  also  denied, 
without  prejudice  to  such  a  motion  being  made 
to  the  Court  of  Appeals,  if  the  Court  of  Ap- 
peals shall  grant  to  plaintiffs  the  right  to  ap- 
peal. 


Louis  WILSON,  Respt,  v.  William  M.  BAR- 
RETT, as  President,  etc.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  29,  1919.)  Judgment  and  orders  reversed, 
and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event,  on  the  ground  tiiat  the  verdict 
is  against  the  weight  of  the  evidence.  Order 
filed. 


Louis    G.    WILSON,    respondent,    r.    VAfJ 
DORN  IRON  WORKS  COMPANY.  appeUant. 

i Supreme  Court,  Appellate  Division,  Second 
)epartment.  May  9,  1919.)  Order  (106  Misc. 
Rep.  442,  174  N.  Y.  Supp.  684)  affirmed,  with 
$1()  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Kelly,  and 
J^ycox,  JJ.,  concur. 


Margaret  WINKLER,  Individually  and  ae 
Ex'x,  etc.,  Respt.,  v.  DER  BAYBRISCHB 
NATIONAL  VERBAND  VON  NORD  AMER- 
IKA,  Applt.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  May  21,  1919.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 


Max  WINTER  v.  HERZOG  CLOAK  &  STTIl* 
CO.  (Supreme  Court,  Appellate  Division.  First 
Department  June  20,  1919.)  Apphcation 
granted.    Order  signed. 

David  WITTENBERG,  doing  bhsiness  under 
the  name  of  the  Rose  Shop,  respt.,  v.  The 
ROSE  CLOAK  &  SUIT  CO.,  Inc.,  et  al.,  applts. 
(Supreme  .Court,  Appellate  Division,  Fourth 
Department.  May  14,  1919.)  Judgment  affirm- 
ed, with  costa.    AU  concur. 

Hugo  WITTMAN,  Respt.,  v.  Norman  A.  Mac- 
DONALD,  Applt  (Supreme  Court  AppeUate 
Division,  Fourth  Department.  April  30,  1919.) 
Judgment  and  order  affirmed,  with  costs.  New 
trial  in  Buffalo  City  Court  to  be  held  on  the 
14th  day  of  May,  1919,  at  10  a.  m.  All  con- 
cur. 


In  the  Matter  of  the  Probate  of  the  Last  Will 
and  Testament  of  Frederick  WOLF,  deceased. 
(Supreme  Court  Appellate  Division,  Fourth 
Department.  April  30,  1919.)  Decree  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lants to  abide  event,  payable  out  of  the  ^estate. 


Held:  0)  Thfkt  Oie  dadaratloiui  of  the  daugh- 
ter Ida,  the  residuary  legatee  and  devisee,  were 
incompetent  and  so  prejudicial  as  to  require  a 
new  triaL  Matter  of  Kennedy,  167  N.  t.  163, 
eo  N.  E.  442;  Matter  of  Myer,  184  N.  Y.  54, 
61,  76  N.  E.  920.  6  Ann.  Caa.  26:  Matter  of 
Vaa  Dawalker,  63  App.  Div.  550,  71  N.  T. 
Supp.  706.  (2)  That  the  evidence  is  insuffi- 
cient to  support  the  finding  of  undue  influence 
or  lack  of  testamentary  capacity.    All  concur. 

Jacob  D.  WOLF,  Respt,  ▼.  William  M. 
BALDWIN,  Applt  (Supreme  Court,  Appel- 
late Division,  first  Department  June  6, 1919.) 
Order  affirmed,  with  SIO  costs  and  disburse- 
ments. No  opinion.  The  date  for  the  examina- 
tion to  proceed  to  be  fixed  in  the  order.  Set- 
tle order  on  notice. 


Azma  WOLF  v.  The  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  20,  1919.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 


Charles  WOLF,  respondent  ▼.  Mollie  WOLF, 
appellant,  (Supreme  Court,  AppeUate  Division, 
Second  Department  May  9,  1919.)  Order  af- 
firmed, without  costs,  on  authority  of  Lake  v. 
Lake,  194  N.  Y.  179.  87  N,  E.  87:  Fleischer 
V.  Fleischer,  174  App.  Div.  918, 160  N.  Y.  Supp. 
1130;  Brand  v.  Brand,  178  App.  Div.  82S,  166 
N.  Y.  Supp.  90.  Jenks,  P.  J.,  and  MiUs,  Put- 
nam, Kelly,  and  Jaycox,  JJ.,  concur. 

Zadock  WOLFF  et  al.,  Applts.,  v.  OLNBl 
WOOLEN  MILLS,  Hespt  (Supreme  Court 
Appellate  Division,  .First  Department  June 
6.  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.     Order  filed. 

WOOD,  retrot,  v.  DUDLEY,  applt  (Supreme 
Court  Appellate  Division,  First  Department 
May  29,  1919.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.     Order  filed. 

Theodore  a  WOOD  ▼.  15  WEST  123D 
STREET  CO..  Inc.,  et  at,  Impld.  with  Charles 
J.  Weinert,  Applt,  and  Church  E.  Gates  & 
Co.,  In(N.  et  al.,  Respts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  2i, 
1919.)  Judgment  affirmed,  with  coats.  No 
opinion.    Order  filed. 

The  WOOLSON  SPICE  CO.,  Respt,  v.  Thor- 
lief  S.  B.  NEILSEN,  impleaded,  etc,  Applt 
(Supreme  Court  Appellate  Division,  First  De- 
partment June  27j  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


W.  P.  TANNER-GROSS  &  COMPANY. 
Inc.,  anpellant  v.  The  CITY  OF  NEW  YORK, 
respondent  (Supreme  CJourt  Anpelhite  Divi- 
sion, Second  Departanent    May  16,  1919.)    The 
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appellant  has  an  adequate  remedy  at  law.  The 
questions  it  seeks  to  have  decided  in  this  action 
may  all  be  determined  in  the  condemnation 
proceeding  which  plaintiff  seeks  to  enjoin. 
Matter  of  the  Mayor,  22  App.  Div.  124, 
47  N.  Y.  Supp.  966;  Hooker  v.  City  <3 
Rochester,  57  App.  Div.  530,  68  N.  Y.  Supp. 
301,  affirmed  172  N.  Y.  665,  65  N.  E.  HIT: 
Matter  of  City  of  Rochester  (In  re  Neun)  102 
App.  Div.  90,  92  N.  Y,  Supp.  47S.  Tn  such 
condemnation  proceeding  an  appeal  may  ha  tak- 
en from  the  order  overruling  plaintiff's  objec- 
tions, and  upon  such  appeal  all  proceedings 
may  be  stayed.     Matter  of  the  Mayor,  supra: 


Hooker  v.  City  of  Rochester,  supra ;  Matter  oi 
City  of  Rochester  (In  re  Neun),  supra;  Codt 
of  Civ.  Proc.  §  1351.  This  seems  its  proper 
remedy,  because  the  questions  involved  in  this 
action  cannot  be  raised  on  objections  to  the 
commissioners'  report  or  upon  appeal  from  the 
order  confirming  the  same.  In  the  Matter  of 
Dep't  of  Public  Parke.  85  N.  Y.  459:  Matter 
of  the  Grand  Boulevard,  33  App.  Div.  210,  212, 
53  N.  Y.  Supp.  331 ;  Matter  of  the  Mayor,  etc., 
of  New  Yor\,  186  N.  Y.  237,  78  N.  E.  952. 
Order  affirmed,  with  ^0  costs  and  disburse- 
ments. Jenks,  P.  J.,  and  Mills,  Putnam,  Kelly, 
and  Jaycoz,  JJ.,  concur. 


Louis  YANOWITCH,  respt,  v.  GENESEE 
BREWING  CO.,  applt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department    May  14, 
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1919.)  Order  affirmed  with  costs.  AH  concur, 
except  De  Angeles,  J.,  who  dissents,  and  votes 
lor  reversal  and  reinstatement  of  the  verdict 

Mandel  YANOWITCH,  respt.  v.  GENESEE 
BREWING  CO.,  applt  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  May  14, 
1919.)  Order  affirmed  with  costs.  All  concur, 
except  De  Angelis,  J.,  who  dissents,  and  votes 
for  reversal  and  reinstatement  of  the  verdict. 


Amelia  F.  ZENKEL,  Respt,  v,  ONEIDA 
COUNTY  CREAMEailES  CO.,  Applt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
Sartment  April  30,  1919.)  Judgment  (104 
lisc.  Rep.  251,  171  N.  Y.  Supp.  676)  and  order 
affirmed,  with  costs.    All  concur. 

Joseph  ZUKA8,  respondent  ▼.  LEHIGH 
VALLEY  COAL  COMPANY,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. May  9,  1919.)  Motion  to  resettle 
order  granted,  and  order  signed. 

Frederico  ZUNINO,  Applt.,  v.  PARODI  CI- 
GAR CO.,  Inc.,  Respt  (Supreme  Court  Ap- 
pellate Division,  First  Department.  June  6, 
1919.)  Order  (106  Misc.  Rep.  521,  176  N.  Y. 
Supp.  319)  affirmed,  with  SlO  costs  and  dis- 
bursementSi    No  opinion*    Order  filed. 
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ABANDONMENT. 

See  Oontracta,  <es»98;  Dedication,  «=»e3;  Di- 
vorce, «=»326;  Husband  and  Wife,  ^3»19; 
Municipal  Corporations,  ^s»657. 

ABATEMENT  AND  REVIVAL 

n.   ANOTHER    AOTION    PENDING. 

^s»l5  (K.Y.Snp.)  Defendant's  motion  to  dis- 
miss the  complaint,  because  at  the  commence- 
ment of  the  instant  suit  another  action  was 
pending,  was  properljr  denied,  where  defendant 
conceded  that  the  prior  action  was,  after  the 
commencement  of  the  instant  suit,  discontinued 
on  motion.— Midland  Trading  Corporation  y. 
Hechtkopf.  176  N.  Y.  S.  712. 

ACCORD  AND  SATISFACTION. 

See  Appeal,  ^=»170;  Compromise  and  Settle- 
ment; Insurance,  ^=^801;  Stipulations,  ^=9 
14. 

«=>8(1)  (N.T.Sup.)  Where  a  beneficiary  sur- 
rendered a  benefit  certificate  and  executed  re- 
ceipts in  full  settlement  of  any  claim  under  the 
certificate,  the  presumption  is  that  the  defend- 
ant would  not  make  payment  without  surren- 
der of  the  certificate  and  receipts,  and,  al- 
though only  for  the  amount  of  the  conceded  lia- 
bility, it  constituted  accord  and  satisfaction.— 
Schwemmer  v.  Supreme  Council  Catholic  Ben- 
ev.  Legion,  176  N.  Y.  S.  139. 
^s»17  (N.Y.Sup.)  An  agreement  between 
mother  and  son,  in  settlement  of  mother's 
claim  against  son,  whereby  mother  agreed  to 
do  certain  things  upon  son  s  payment  to  her  of 
certain  sum  on  certain  date,  is  not  ayailable 
ns  defense  in  mother's  action  against  son, 
where  agreement  has  not  been  executed  by 
son's  payment  to  mother,  there  being  accord 
merely,  without  satisfaction.— Mo ers  y.  Moers, 
176  N.  Y.  S.  277. 

An  agreement  between  mother  and  son  in  set- 
tlement of  mother's  claim  against  son,  whereby 
mother  agreed  to  do  certain  things  upon  son's 
payment  to  her  of  certain  sum  on  certain  date, 


cannot  form  basis  of  an  action  to  enforce  per- 
formance of  its  terms,  where  son  has  not  made  t  tnin  balance   remains  due,  and  a 

176N.Y.S.-59  (920) 


such  payment:  there  haying  been  no  accord 
and  satisfaction.— Id. 

^=»26(1)  (N.Y.Sup.)  Where  a  beneficiary  sur- 
rendered a  benefit  certificate  and  executed  re- 
ceipts in  full  settlement  of  any  claim  under  the 
certificate,  the  presumption  is  that  the  defend- 
ant would  not  make  payment  without  surren- 
der of  the  certificate  and  receipts,  and,  although 
only  for  the  amount  of  the  conceded  liability, 
it  constituted  accord  and  satisfaction.— Schwem- 
mer y.  Supreme  Council  Catholic  Beney.  Legion, 
176  N.  Y.  S.  139. 

«S=s>26(2)  (N.Y.Sup.)  Beneficiary's  surrender  of 
life  benefit  certificate  and  receipt,  stating  they 
were  in  full  paj'ment,  constituted  prima  facie 
cyidence  of  an  accord  and  satisfaction;  but 
where  the  receipts  were  not  in  the  form  of  re- 
leases under  seal,  and  the  certificate  had  not 
been  canceled,  the  plaintiff  beneficiary  was  at 
liberty  to  meet  the  presumptions  with  testimony 
showing  a  promise  to  pay  the  balance  at  a  fu- 
ture time,  which  the  defendant  should  have  been 
permitted  to  controvert— Schwemmer  y.  Su- 
preme Council  Catholic  Beney.  Legion,  176  N. 
Y.  S.  139. 

ACCOUNT. 

See  Bankruptcy,  «=:>368;  Brokers.  «=»100; 
Executors  and  Administrators,  ^5»96^  97,  111, 
314,  450,  506,  510,  514;  Limitation  of  Ac- 
tions, ^s»165;  Mortgages,  ^=s>199;  Specific 
Performance,  ^ss>127;  Tenancy  in  (Common, 
®S915;  Trusts,  ^s»29& 

ACCOUNT  STATED. 

^:»l  (N.Y.Sup.)  An  action  may  be  based  on 
an  account  stated,  consisting  of  a  single  item.— 
Benjamin  y.  Levy,  176  N.  Y.  S.  454. 
^=»3  (N.Y.Sup.)  An  action  on  account  stated 
will  lie,  although  the  debt  arises  out  of  claim 
for  damages  for  the  loss  of  goods;  the  claim 
becoming  a  liquidated  indebtedness  by  defend- 
ants assenting  to  the  correctness  thereof.— 
Benjamin  v.  Levy,  176  N.  Y.  S.  454. 
^=>I4  (N.Y.Sup.)  The  cause  of  action  in  ac- 
count stated  is  not  the  obligation  originally 
created  when  the  items  of  indebtedness  arose^ 
but  the  agreement  of  the  parties  that  a  cer- 

promise   of 
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the  party  found  to  be  indebted  to  pay  the  oth- 
er the  sum  so  ascertained.— Benjamin  v.  Levy, 
176  N.  Y.  9.  454. 

ACKNOWLEDGMENT. 

See  Lrimitation  of  Actions,  ^148;   Wills,  «=» 
133. 

ACTION. 

See   Abatement  and   ReYival;    Dismissal  and 
Nonsuit. 

U.   NATURE  AND  FORM. 

«s»25(2)  (N.Y.Sitp.)  Complaint  based  on  ctm- 
tract  whereby,  in  consideration  of  plaintifTs  as- 
signor having  secured  for  defendants'  testator  a 
share  of  stock  for  a  specified  price,  testator 
would  pay  assignor  one-third  of  net  profits 
when  the  same  might  be  received  by  him,  in 
case  of  sale,  held  to  state  a  cause  of  action  for 
breach  of  contract,  cognizable  at  law,  and  not 
in  equity;  an  obligation  to  sell  within  a  rea- 
sonable time  being  implied.— Beaty  v.  Bacon, 
176  N.  Y.  S.  136. 

€^25(2)  (N.Y.Sup.)  In  a  suit  by  a  creditor, 
suing  for  himself  and  others,  to  set  aside  as- 
signments by  deceased  debtor  of  life  insurance 
policies  as  being  in  fraud  of  creditors,  and  to 
compel  the  assignee  to  pay  the  money  received 
b^  her  to  the  administrator,  the  cause  of  ac- 
tion stated  is  equitable,  and  not  legal.— Gould 
v.  Fleitmann,  176  N.  Y.  S.  631. 

ax.  JOINDER,  SPUTTING,  CONSOLI- 
DATION, AND   SEVERANCE. 

«=»45(4)  (N.Y.Sup.)  Causes  of  action  for  mon- 
ey had  and  received,  based  on  rescission  of  con- 
tract pursuant  to  which  money  was  paid,  be- 
cause of  (1)  defendant's  failure  to  perform,  (2) 
fraud  in  procurement  of  contract,  and  (3)  in- 
tention on  defendant's  part  not  to  perform,  but 
to  defraud  plaintiff,  were  all  based  on  rescis- 
Bion  and  promise  to  pay  back  money  implied  by 
law,  and  could  be  joined  in  one  complaint.— 
Trempe  v.  Perlman,  176  N,  Y.  S.  130. 
€=>53(1)  (N.Y.Sup.)  Where  husband  is  in  de- 
iault  under  separation  agreement  for  wife's 
maintenance,  wife  cannot  bring  action  on  agree- 
ment for  arrears  to  certain  date,  and  simultane- 
ously sue  for  separation,  based  upon  husband's 
iailure  to  provide  support  subsequent  to  such 
date.— Crim  v.  Crim,  176  N.  Y.  S.  68. 

ADJOINING  LANDOWNERS. 

See  Boundaries;    Eminent  Domain,  ^s»136w 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMIRALTY. 

See  Master  and  Servant,  ($=»353;    Shipping. 

I.   JURISDICTION. 

^=s>20  (N.Y.)  In  view  of  the  amendment  to 
Judicial  Code,  §  24  (U.  S.  Comp.  St.  U  m)l[ll 
to  W>ll2r)J),  which  saves  from  the  jurisdiction 
of  the  fedoral  courts  to  claimants  the  rights 
and  remedies  under  Workmen's  Compensation 


Law  of  any  state,  the  Workmen's  Compensa- 
tion Law  of  New  York,  in  so  far  as  it  gives  a 
remedy  for  injuries  or  death  of  an  employ^  en- 
gaged in  work  of  a  maritime  nature,  is  not  in 
violation  of  the  federal  Constitution,  conferring 
jurisdiction  on  the  federal  courts  in  admiralty 
cases.— Stewart  v.  Knickerbocker  Ice  Co.,  123 
X.  E.  3S2.  226  N.  Y.  302. 

<ss>20  (N.Y.Sup.)  In  view  of  Code  Civ.  Proc 
$  1902,  providing  that  an  action  for  death  by 
negligence  is  only  maintainable  when  the  party 
sued  would  have  been  liable  to  an  action  in 
f^vor  af  decedent,  if  death  had  not  ensued, 
where  stevedore  is  negligently  injured  on  vessel, 
but  dies  from  injuries  on  shore  in  state  of  New 
York*  the  tort  is  maritime,  and  his  remedy  is 
in  rem  in  admiralty,  or  a  common-law  action, 
and  the  Workmen's  Compensation  Act  could 
give  no  remedy. — Liverani  v.  John  T.  Clark  & 
Son.  176  N.  Y.  S.  725. 
<S=>20  (N.Y.Sup.)  In   view   of   Judicial    Code, 


Compensation  Law  held  enforceable  by  marl* 
time  workers  coveretl  by  section  2,  groups  8, 
9,  and  section  3,  subda.  1,  4.-'Raddy  v.  Mone 
Dry  Dock  &  Repair  Co.,  176  N.  Y.  S.  731. 
^=921  (N.Y.Sup.)  Plaintiff,  whose  intestate,  a 
longshoreman  in  the  employ  of  defendant,  was 
engaged  in  loading  a  steamship  from  a  lighter 
alongside  a  steamship,  and  who,  while  descend- 
ing  a  companionway  attached  to  the  side  of  and 
belonging  to  the  ship,  but  which  was  being 
used  by  defendant,  was  thrown  into  the  water 
and  drowned  when  the  companionway  broke, 
in  view  of  the  Judicial  Code,  might  elect  wheth- 
er to  take  an  award  under  the  Workmen's 
Compensation  Law  of  New  York  or  to  bring  an 
actioa  at  common  law  for  damages.~DziengeI- 
ewsky  v.  Turner  &  Blanchard,  176  N.  Y.  S. 
729. 

<S=»2I  (N.Y.Sup.)  Despite  the  Workmen's  Com- 
pensation Act,  a  servant,  for  injuries  sustained 
while  engaged  in  maritime  work,  may  come  in- 
to the  state  courts  and  assert  his  common-law 
right  to  recover  damages,  particularly  where 
the  Compensation  Act  is  not  pleadcnl  as  a  de- 
fense.—Simpson  V.  Atlantic  Coiist  Shipping  Co., 
176  N.  Y.  S.  731. 

ADULTERATION. 

See  Food,  ^=»5. 

ADVERSE  POSSESSION. 

See  Pleading,  <e=s>194;    Quieting  TiUe,  «=s>29; 
Tenancy  in  Common,  ^s>15. 

I.   NATURE  ANB  RfiQITIBITES. 

(F)   Hostile  Character  of  Possession.  . 

^=>58  (N.Y.)  Mere  lapse  of  time  without  hos- 
tile holding  will  not  give  title  to  real  estate 
by  adverse  possession.— Trimboli  v.  Kinkel,  123 
N.  E.  205,  226  N.  Y.  147. 

ADVERTISEMENT. 

See  Contracts.  <es»309. 
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AFFIDAVITS. 

See  Appeal,  «=:»1202;  Attachment,  <@=»241; 
Compromise  and  Settlement,  ^=:»18;  Courts, 
(@=>189;  Evidence,  ^==>318:  Execution,  ^=> 
387;  Judgment,  ^=»159 ;  Landlord  and  Ten- 
ant, <&=»304;  Libel  and  Slander,  <g=»110; 
New  Trial,  <©=»143;  Taxation,  «=s>900;  Trial, 

AGENCY. 

See  Principal  and  Agent. 

ALIEN  PROPERTY  CUSTODIAN. 

See  Costs,  «=>&:    War,  «bs»12. 

ALIENS. 

See  Citizens,  ^=»S;  Costs,  €=s>9;  Executors 
and  Administrators,  ^==>32:  Treaties,  ^=:» 
6;    Trial,  <©=>1S3;   War,  <8=»11.  12,  15. 

ALTERATION  OF  INSTRUMENTS. 

See  Admiralty,  <S=»20. 

^=»2  (N.Y.Sup.)  Alleged  addition  of  words  to 
a  separation  agreement,  which  did  not  alter  its 
meaning,  do  not  invalidate  it.— In  re  Wylie's 
Estate,  176  N.  Y.  S.  367. 

ANIMALS. 

See  Shipping,  «=9l32. 

APPEAL 

See  Certiorari;    Costs,   ^=>247;    Courts,   ^=» 

90.  190,  202;   Criminal   Law.  iS=>1036-1202 ; 

Justices  of  the  Peace,  ^=9150;   Pleading,  ^=9 

276. 
For  review  of  rulings  in  particular  actions  or 

proceedings,     see   also    the   various    specific 

topics. 

V,  PRESENTATION    AND    RESEBVA- 

TION  IN  I.OWER  COURT  OF 

OROITNDS  OF  REVIEW. 

(A)    Isaues  and  Questions  in  I«ofrer  Court* 

^=»I70(1)  (N.Y.Sup.)  In  an  action  on  a  bene- 
fit certificate,  where  the  record  shows  that  the 
points  litigated  were  the  effect  of  the  payment 
to  the  plaintiff  and  receipts  given  by  her,  plead- 
ed as  an  accord  and  satisfaction,  and  the  right 
of  defendant  td  withhold  the  amount  deducted, 
under  a  requirement  of  the  superintendent  of 
insurance  pursuant  to  Insurance  Law  (Const, 
l^ws,  c.  28)  f  205,  the  appellant  is  confined  to 
those  points  on  appeal. — Schwemmer  v.  Supreme 
Council  Cotholic  Benev.  Legion,  176  N.  Y.  S. 
139. 

^=>  1 73(14)  (N.Y.)  In  action  to  recover  cash 
value  of  life  policy,  with  profits,  insurer  claim- 
ing that  when  plaintiff  surrendered  his  old 
policy  for  the  one  in  suit  he  signe(J  a  certifi- 
cate of  loan,  which  plaintiff  denied,  certain  mat- 
ters constituting  discrimination  in  favor  of 
plaintiff,  if  there  was  no  certiticate  of  loan,  and 
consequent  illegality,  should  have  been  plead* 
ed,  and  the  defense  cannot  be  raised  on  appeal 
under  the  issues  as  framed.— Quast  v.  Fidelity 
Mut.  Life  Ins.  Co.,  123  N.  E.  494,  226  N.  Y. 
270. 


(B)   Obleetioaa  and  Motions^  and  Rallnars 
Tlxcreon. 

«S=>2I2  (N.Y.Sup.)  Where  defendant  did  not 
object  to  an  irregular  direction  of  a  verdict, 
when  the  proper  procedure  wonld  have  been 
to  move  for  judgment  on  the  pleadings,  the 
error  is  waived,  and  need  not  be  considered 
oA  appeal.— City  of  New  York  v.  Brooklyn 
Heights  R.  Co.,  176  N.  Y.  S.  678, 
4^222  (N.Y.Sup.)  Where  plaintiff  failed  to 
move  for  new  trial  at  the  term  at  which  the 
case  was  heard,  and  moved  on  the  judge's  min- 
utes at  a  Special  Term  thereafter,  though  be- 
fore the  same  judge,  the  order  denying  the  mo- 
tion for  new  trial  can  be  reviewed  by  the  Ap- 
pellate Term,  for,  no  objection  having  been 
taken  below  to  the  entertaining  of  plaintiff's 
application,  the  delay  in  making  the  applica- 
tion was  an  irregularity  which  was  waived. — 
Aronowitz  v.  Lamport,  176  N.  Y.  S.  789. 
($=»230  (N.Y.Sup.)  Where  the  trial  judge  stat- 
ed that  he  would  not  be  present  when  the  ver- 
dict was  returned  and  directed  a  sealed  verdict, 
upon  the  return  of  which  the  defeated  party 
might  make  a  motion  on  all  the  grounds  stated 
In  Code  Civ.  Proc.  §  999,  which  would  be  deem- 
ed denied,  and  judgment  entered,  with  a  stay  of 
60  days,  the  irregularity  in  the  proceeding  could 
not  be  raised  by  a  defeated  party,  in  the  ab- 
sence of  timely  objection.^Smith  v.  Qraves,  176 
X.  Y.  S.  39. 

<S;=s»237(4)  (N.Y.Sup.)  Where  defendant's  attor- 
ney made  a  motion  to  dismiss  the  complaint  at 
the  close  of  plaintiff's  case,  but  did  not  renew 
It  at  the  conclusion  of  the  entire  case,  the  Ap- 
pellate Division  has  no  right  to  dismiss  the 
complaint— Ellis  v.  Feeney  &  Sheehan  Bldg. 
Co..  176  N.  Y.  S.  61. 

€=>24l  (N.Y.Sup.)  In  action  for  injuries  to 
pedestrian,  received  in  an  automobile  accident, 
defendant  cannot  on  appeal  raise  the  point  that 
plaintiff  did  not  prove  defendant's  ownerslup 
of  the  car  and  his  control  over  the  driver, 
where  the  motion  for  nonsuit  merely  averred 
that  plaintiff  had  failed  to  allege  and  prove  a 
cause  of  action,  and  had  failed  to  show  negli- 
gence.-Rubin  v.  Whan,  176  N.  Y.  S.  385. 
^=»24i  (N.Y.Sup.)  In  buyer's  action  for  sell- 
ers* failure  to  deliver,  where  buver  disclaimed 
asking  general  damages,  and  claimed  special 
damages  for  profits  of  sale  to  third  persoa 
from  whom  he  bad  accepted  order,  court  on 
appeal  will  not  dismiss  action  because  of  ab- 
sence of  proof  that  plaintiff  could  not  have 
purchased  goods  in  open  market,  where  defend- 
ant's connsel,  in  motion  to  dismiss  at  end  of 
case,  did  not  refer  to  such  point,  and  did  not 
ask  to  have  issue  referred  to  jury.— Wolf  v. 
Park  &  Tilford,  176  N.  Y.  S.  76a 

(Ei)     Cases     and     <|,iieMtlons     ReserTed     oi 

Certified. 

« 

€=»3i4  (N.Y.)  An  appeal  from  a  final  order  is 
not  an  appeal  where  questions  should  be  certi- 
fied as  provided  by  Code  Civ.  Proc.  §  100, 
subd.  3.— In  re  Dolbeer's  Estate,  123  N.  B. 
381. 

XVI.  REVIEW. 
(A)   Scope  and  Bxtent  In  General. 

«&=s>843(2)  (N.Y.Sup.)  Where  a  case  must  be 
reversed  for  failure  to  grant  defendant  a  change 
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of  venue  the  appeal  from  the  judgment  will  not 
be  reviewed.— Appelman  v.  Shapiro,  176  N.  Y. 
S.  20. 

^==»843(4)  (N.Y.Sup.)  On  appeal  from  order 
granting  plaintiff's  motion  for  judgment  on  the 
pleadings,  pursuant  to  Code  Civ.  Proc.  §  647, 
m  action  for  rent  under  agreement  for  monthly 
hiring,  determination  that  complaint  is  not  de- 
murrable in  so  far  as  charges  for  light  and 
power  are  concerned,  renders  it  unnecessary  to 
consider  allegations  concerning  rental. — Kips 
Bay  Brewing  &  Malting  Co.  v.  J.  H.  Tooker 
Printing  Co.,  176  N.  Y.  8.  65. 

(B)    Interlocutory,    Collateral,    and    Bnp- 

plementary  Proceedlnars  and 

^neatlons. 

^s»873(l)  (N.Y.Sup.)  Where  action  was  discon- 
tinued against  a  codcfendant  upon  plaintiff's  mo- 
tion, without  costs,  court  on  appeal  will  noi 
deny  the  codefendant  costs,  where  costs  should 
have  been  awarded  her  as  a  condition  of  al- 
lowing discontinuance,  merely  because  no  or- 
der was  entered  from  which  appeal  could  be 
taken,  though  the  entering  of  an  order  and 
appeal  therefrom  would  have  been  the  better 
practice.— Stevens  v.  Hush,  176  N.  Y.  S.  602. 

(D)  Amendments,  Additional   Proofs,  and 
Trial  of  Canae  Ane-vr* 

€=>889(3)  (N.Y.Sup.)  Where  steamship  carrier, 
being  sued  by  consignee,  admitted  during  trial 
that  goods  were  delivered  to  wrong  party,  com- 
plaint drawn  for  recovery  for  mere  breach  of 
contract  may  be  deemed  amended  on  appeal,  to 
conform  to  conceded  facts,  so  as  to  permit  re- 
covery for  conversion. — Boera  v.  Hijos  De  Jose 
Taya,  S.  En  C,  176  N.  Y.  S.  47. 

(^  (B)  Presomptiona. 

«=s>927(3)  (N.Y.Sup.)  Plaintiff  is  entitled,  up- 
on review  of  a  judgment  of  nonsuit,  to  the 
benefit  of  the  most  favorable  inference  from 
the  evidence  adduced,  and,  if  two  inferences 
can  be  drawn  therefrom,  it  is  for  the  jury  to 
say  which  of  the  two  shall  be  drawn.— Sherman 
V.  Nassau  Electric  R.  Co.,  176  N.  Y.  S.  452. 
«=>927(3)  (N.Y.Sup.)  Where  plaintiff's  com- 
plaint was  dismissed  at  the  close  of  plaintiff's 
case,  in  determining  whether  dismissal  was 
proper,  the  testimony  given  on  the  part  of  the 
plaintiff  must  be  taken  as  true.— Kepecs  v. 
Schwartz,  176  N.  Y.  S.  477. 
^=>930(4)  (N.Y.Sup.)  Where  jury  rendered 
general  verdict  for  plaintiffs,  after  having  been 
instnicted  that  it  might  hold  defendants  liable 
on  either  of  two  theories,  and  record  does  not 
disclose  upon  which  theory  verdict  was  predi- 
cated, judgment  must  be  reversed,  unless  it 
can  be  sustained  on  both  theories.— Moody  v. 
Wise,  176  N.  Y.  S.  615. 

(Q)   dn  eat  ions    of  Fact,  Verdlcta,  and  Find- 
inva. 

«=>999(1)  (N.Y.Sup.)  Verdict  of  jury  upon 
(question  of  fact  is  final,  unless  against  weight 
of  the  evidence,  or  the  result  of  bia's,  prejudice, 
or  passion,  or  misconception  of  the  evidence- 
Cohen  V.  Goldberg,  176  N.  Y.  S.  18. 


(H)  Barmleaa  VSrror. 

<ds»  1048(6)  (N.Y.Sup.)  Where  a  case  rests  in 
a  large  measure  on  the  oral  testimony  of  the 
plaintiff  alone,  which  is  denied  by  the  defend- 
ant, the  restriction  of  cross-examination  is 
more  prejudicial  than  where  resting  also  npon 
testimony  of  other  witnesses.— Baum  ▼.  Kelly, 
176  N.  Y.  S.  22. 

<&s»  1050(2)  (N.Y.Sup.)  In  action  upon  burglary 
insurance  policy,  permitting  defendant  to  intro- 
duce in  evidence,  over  appropriate  objection  and 
exception,  the  record  of  a  summary  proceeding 
instituted  by  plaintiff's  landlord  for  his  dis- 
possession from  the  apartment  In  which  the  al- 
leged burglary  occurred,  was  reversible  error.— 
Burkwitt  v.  New  Jersey  Fidelity  &  Plate  Glass 
Ins.  Co.,  176  N.  Y.  S.  706. 
$s>1064(l)  (N.Y.Sup.)  Where  the  jury  was 
misled,  to  the  prejudice  of  defendant,  with  re- 
spect to  the  measure  of  damages  by  the  court's 
charge,  a  judgment  for  plaintiff  should  be  re- 
versed.—Lion  V.  Iiahn,  176  N.  Y.  S.  823. 

(J)  Deciaiona  of  Interntediate  Conrta. 

^=»I085  (N.Y.)  While  a  unanimous  affirmance 
of  the  findings  of  the  Special  Term  bv  the  Ap- 
pellate Term  forecloses  the  Court  of  Appeals 
from  examining  the  record  to  see  whether 
there  is  evidence  to  sustain  a  finding,  yet  ex- 
ceptions during  the  trial  may  be  passed  upon. 
— Orthey  v.  Bowden,  1^  N.  B.  487,  226  K  Y. 
234. 

<SX»  1094(3)  (N.Y.)  Findings  by  the  Special 
Term,  unanimously  affirmed  by  the  Appellate 
Division,  are  binding  upon  the  Court  of  Ap- 
peals.—Orthey  ▼.  Bowden,  123  N.  E.  487,  226 
K  Y.  234. 

XVH.  DETERMINATION  AND  DIS- 
POSITION or  CAUSE. 

(D)  Reversal. 

<S=s>ll75(2)  (N.Y.Sup.)  Where  there  was  no 
motion  for  a  directed  verdict,  the  Appellate 
Division,  in  reversing  judgment,  cannot  ren- 
der judgment  for  appellant,  but  can  only  grant 
new  trial.— Ernst  Zobel  Co.  v.  Canals,  176  N. 
Y.   S.  537. 

(F)  Mandate    and    Proceedings    la    I«ower 
Court. 

•=s>ll99  (N.Y.Sup.)  Omission  of  words  "with 
interest,"  after  .amount  of  defendant's  lia- 
bility, in  decision  of  Appellate  Division  and  or- 
der entered  thereon,  heia  a  clerical  error,  which 
could  be  corrected  by  Appellate  Division  and 
Special  Term,  even  though  decision  of  Appel- 
late Division  had  been  affirmed  by  Court  of  Ap- 
peals, and  judgment  of  Court  of  Appeals  made 
the  judgment  of  the  court  below.— Gilmore  v. 
Hirschman,  176  N.  Y.  S.  787. 
<&s»l202  (N.Y.Sup.)  Where  Appellate  Division 
reversed  an  order  setting  aside  a  verdict  of 
$500  in  pljiintifFs  favor,  and  restored  the  ver- 
dict, on  the  ground  that  the  jurv  had  reduced 
plaintiff's  right  to  recover  $1,000,  which  right 
was  not  disputed,  by  awarding  defendant  $500 
on  its  counterclaim,  the  Special  Term  was 
without  power  to  hear  motion  for  new  trial, 
based  on  affidavits  of  five  of  the  jury  that  the 
counterclaim  was  not  considered,  but  applica- 
tion should  have  been  made  to  the  Appellate 
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Division  for  rc^rguflajent.-— Ziuuno  y.  FaroiU  Ci- 
gar Co.,  176  N.  Y.  S.  319. 

APPEARANCE. 

See  Contempt,   <8=»57;    Courts,  <S=5>189;    Di- 
vorce, <e=s>326. 

ARGUMENT  OF  COUNSEL 

Se«  Trial,  «s>127-133. 


ARMY  AND  NAVY. 

See  Attorney  and  Client,  ^=:»58 ;  EUections,  ^=» 
182,   194;    SUtes,  <@=>112,   184. 

ARREST. 

See  Insane  Persons,  ^=»69. 

ARSON. 

^=s>37(l)  (N.X.Sap.)  Evidence  held  insufficient 
to  sustain  conviction  of  arson  in  the  third  de- 
gree.—People  V.  WhiUock.  176  N.  X.  S.  436. 

ASSAULT  AND  BATTERY. 

See  Carriers,  ^s;»382,  383. 

ASSESSMENT. 

See  Municipal  Corporations,  ^s»407-614. 

ASSIGNMENTS. 

Sec  Action,  <&=»25;  Bankruptcy,  «cs>115,  363; 
Compromise  and  Settlement,  ^=>19;  Dismis- 
sal and  Nonsuit,  ^s»54;  Executors  and  Ad- 
ministrators, ^=s»49,  450;  Fraudulent  Con- 
veyances, ^=:»50,  169;  Landlord  and  Tenant, 
^=:>184,  230;  Payment,  <9=s>85;  Principal 
and  Agent,  «=5>183;   Trusts,  €=?>231. 

I.  REQUISITES  AND  VAIJEDITY* 
(B)  Mode   and   Sulllelencjr   of   Aaalarnment. 

^=»57  (N.Y.Sup.)  Indorsement  on  invoices, 
making  them  payable  to  certain  company,  was 
insufficient  notice  to  buyer  of  assignment  to  a 
party  other  than  such  company.— Republic  For- 
eign Products  Co.  v.  Vandeweghe,  176  N.  X.  S. 
704, 

rV.  ACTIONS. 

^=»I26  (N.X.Sup.)  That  an  assignment  was 
made  to  defeat  defendant's  counterclaim,  or  to 
avoid  giving  a  bond  for  costs,  does  not  pre- 
clude assignee  from  suing  on  assigned  claim.— 
BirdsaU  v.  Read,  176  N.  X.  S.  369. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See^  Chattel  Mortgages,  <S=»297;    Parties,  «:;5 

ASSOCIATIONS. 

See  Banks  and  Banking,  ^s»293;  Executors 
and  Administrators,  ^^^16;  Insurance,  ^s» 
825;    Stipulations,  «=»14;    Wills,  <®=»517. 

^:»I5(1)  (N.X.Snp.)  A  conveyance  to  a  local 
union,  which  was  a  voluntary  association,  vest- 
ed title  in  all  its  members,  not  as  tenants  In 


common,  but  as  joint  tenants  with  survivorship. 
— Schein  v.  Erasmus  Realty  Co.,  176  N.  X.  S. 

«e=»'20(2)  (N.X.Sup.)  Even  if  all  members  of  a 
local  union  became  vested  with  title  under  a 
conveyance  to  the  union,  they  were  not  all 
necessary  parties  to  foreclosure  of  an  out- 
standing mortgage  against  property,  as  under 
Code  Civ.  Proc.  §  1919,  the  action  to  fore- 
close was  properly  brought  against  the  presi- 
dent of  the  union,  so  that  the  referee's  deed 
in  such  action  conveyed  all  title  of  the  union 
and  its  members.— Schein  v.  Erasmus  Realty 
Co.,  176  N.  X.  S.  648. 

ASSUMPSIT,  ACTION  OF. 

See  Money  Received,  «=»17;   Pleading,  ^=s>42. 

ATTACHMENT. 

VII.   QUASHING,    VACATING,    DISSO- 
IiUTION.  OB  ABANDONMENT. 

^=»24f  (N.X.Sup.)  Motion  to  vacate  an  attach- 
ment, based  upon  an  affidavit,  insufficient  in 
being  a  mere  repetition  of  the  conclusions  of 
the  complaint,  without  stating  any  facts,  was 
made  in  time,  and  should  have  been  granted, 
under  Code  Civ.  Proc.  §  682,  where  the  attached 
property  has  not  been  applied  in  satisfaction 
of  any  judgment  obtained  in  the  action.— B. 
Bafle  &  Son  v.  F.  M.  Heggie  Co.,  176  N.  X.  S. 
736. 

ATTORNEY  AND  CLIENT. 

See  Bills  and  Notes,  ®=>534;  C^iattel  Mort- 
gages, ^==>207;  Costs,  ^=»9;  Courts,  €=» 
189;  Detectives,  ^s>5;  Executors  and  Ad- 
ministrators, ^=s>97,  50Q,  510;  Insane  ,Per^ 
sons,  <S=s>  69 ;  Judgment,  i$=9l43, 159 ;  Plead- 
ing, <$=>302,  338;  Taxation,  <d3B>895;  Trial, 
iS=>127-133 ;   War,  <S=»12. 

I.  THE  OITICE  OF  ATTOBNEY. 

(B)   PrlvUegre*,    DlVAblUtlea,    sad    IiiabUl- 
tie*. 

^=»26  (N.X.Sup.)  Where  an  attorney  at  law 
employed  a  detective  agency,  telling  tiie  person 
he  did  business  with  that  he  was  acting  under 
instructions  from  another,  and  giving  the  name 
of  his  principal,  none  of  the  services  being  per- 
formed by  the  agency  until  so  instructed  by  the 
attorney,  the  attorney  was  not  Uable  to  the 
agency  for  its  services,  not  having  assumed  per- 
sonal liability  in  clear  terms.— Willett  v.  Wil- 
liam J.  Burns  International  Detective  Agency, 
176  N.  X.  S.  722. 

(C)   Saspenslon  and  Dlvbarmeat. 

$=»42  (N.X.Sup.)  That  an  experienced  attor- 
ney, engaged  in  defending  a  suit  for  rent  justly 
due,  prepared  and  caused  to  be  verified  an  an 
swer  denying  the  execution  of  the  lease  or 
liability  thereunder,  and  known  by  him  to  be  a 
sham,  for  the  purpose  of  procuring  a  delay. 
held  to  constitute  cause  for  disbarment.— In  re 
Tinney,  176  N.  X.  S.  102. 
<©=>44(2)  (N.X.Sup.)  That  an  experienced  at- 
torney falsely  states  to  his  client  that  costs 
have  not  been  collected  by  him,  and  converts 
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such  costs  to  his  own  use,  is  cause  for  disbar- 
ment—In re  Tlnney,  176  N.  Y,  S.  102. 
^=s>58  (N.Y.Sup.)  A  lawyer  of  many  years' 
standing,  who  charged  a  fee  for  rendering  serv- 
ices as  an  associate  member  of  the  legal  ad- 
visory board  in  the  administration  of  tne  Se- 
lective Service  Law,  who  did  not  attempt  to 
conceal  the  facts,  and  who  returned  fee  upon 
proceedings  being  instituted  against  him,  will 
be  suspended  from  practice  for  a  period  of 
four  months.— In  re  O'Reilly,  176  N.  Y.  S.  781. 

in.    DUTIES  AND  IiIABILITIES  OF  AT- 
TORNEY TO  CLIENT. 

<&=»I09  (N.Y.)  Liability  of  an  attorney  who 
negligently  passed  record  title  to  realty  without 
noting  that  an  executor's  deed  in  chain  of  title 
was  invalid  because  he  exceeded  his  authority 
in  exchanging,  instead  of  selling,  the  land,  is 
not  obviated  by  fact  that  client  probably  had 
good  title  by  adverse  possession,  where  such 
fact  was  not  mentioned  by  attorney,  nor  did 
he  gather  evidence  to  sustain  such  contention. 
— TrimboU  v.  Kinkel,  123  N.  E.  205,  226  N.  Y. 
147. 

^=»I29(4)  (N.Y.)  An  attorney  negligently  cer- 
tifying his  client's  record  title  to  be  good  is 
liable  fur  broker's  commissions  and  title  ex- 
amination fees  incurred  by  <dient  on  attempting 
to  resell  the  property,  but  not  for  expected 
profits  of  the  resale  or  costs  incurred  by  un- 
reasonably litigating  the  title  question  with  the 
prospective  purchaser.— Trimboli  v.  Kinkel,  123 
N.  E.  205.  226  N.  Y.  147. 

IV.    COMPENSATION  AND  IiIEN   OF 

ATTORNET. 

(A)  Fees  And  Other  RemnnerAtloiu 

^=9138  (N.Y.Sup.)  In  the  absence  of  an  agree- 
ment to  the  contrary,  costs  belong  to  the  di- 
ent,  not  to  the  attorney.— In  re  Tinney,  176 
N.  t.  S.  102. 

(B)  Lien. 

<g=»  182(1)  (N.Y.Sup.)  In  the  absence  of  an 
agreement  to  the  contrary,  costs  belong  to  the 
client,  not  to  the  attorney,  who  has  merely  a 
lien  thereon  for  the  agreed  or  reasonable  com- 
pensation for  his  services. — In  re  Tinney,  17t5 
N.  Y.  S.  102. 

ATTORNEY  GENERAL 

See  Records,  ^s»9. 

AUTOMOBILES. 

See  Appeal,  <g=>241;  Criminal  Law,  ^=»1211; 
Deatli,  «S=»r)8,  75,  103;  Evidence,  <g=»77; 
Fraudulent  Conveyances,  ^==>2()7;  Judgment, 
^=^250;  Livery  Stable  and  Garage  Keepers, 
^=s>7;  Master  and  Servant,  <&=9301,  307; 
Municipal  Corporations,  ^s»706;  Trial«  ^s» 
127. 

BAILMENT. 

See  Carriers,  <g=»108;  Contracts,  '  C=d308; 
Damages,  ®=»85;  Livery  Stable  and  Garage 
Keepers,  ^=»7 ;  Sales,  <@=»345,  344;  Ware- 
housemen, ®:;:»34. 

€=»I4(1)  (N.Y.Sup.)  Truckman,  who  was  bailee 
for  hire  of  goods,  was  liable  for  loss  of  goods 


stolen,  with  trook,  from  Kne  ol  waiting  trucks 
at  freight  depot,  as  result  of  driver^a  failure 
to  guard  truck.— Sullivan  v.  Williams,  176  X. 
Y.  S.  710. 

<S=5>I8(3)  (N.Y.Sup.)  If  plaintiff^  without  the 
consent  of  defendant,  obtained  possession  of  the 
truck,  upon  which  defendant  had  a  lien,  the  lien 
was  not  destroyed,  and  continued  after  defend- 
ant regained  pos8e96ion.-^Horowitz  v.  Hurlburt 
Motor  Truck  Co.,  170  N.  Y.  S.  514. 

BANK  NOTES. 

See  Sales,  ^sb>234. 

BANKRUPTCY. 

See  Principal  and  Agent,  ^=»183. 

n.  PETITIOK.  ABJT7BICATIOK,  ^PT^AB- 
RANT,   AND   CUSTODY   OF 

PROPERTY. 
(O)  In-volnntAry  Proceedings. 

<@=»I00(1)  (N.Y.)  An  adjudication  in  bank- 
ruptcy is  a  "judgment  in  rem,"  binding  against 
all  the  world,  in  so  far  as  it  determines  the 
defendant  to  be  a  bankrupt  and  his  property 
subject  to  administration  in  bankruptcy. — Fi- 
delity &  Deposit  Co.  of  Maryland  v.  Queens 
County  Trust  Co.,  123  N.  E.  370,  226  N.  Y. 
225. 

(D)  "Warrant  and  Cnatodx  of  Property. 

C=5>II5  (N.Y.Sup.)  The  receiver  of  a  bankrupt 
contractor  being  an  officer  of  the  federal  court 
and  responsible  to  it  for  property  coming  into 
his  possession,  if  property  is  wrongfully  taken 
from  him,  he  must  retake  it  or  recover  dam- 
ages for  the  conversion  and  account  to  the 
court,  the  receiver  holding  the  property  for  the 
creditors,  and  they  being  entitled  to  benefit  of 
any  recovery,  which  must  be  administered  in 
bankruptcy  court,  so  that  such  a  cause  of  ac- 
tion in  favor  of  the  receiver  is  not  aaai^Dable. 
—Ellis  V.  Feeney  &  Sheehan  Bldg.  Co.,  176  X. 
t.  S.  61. 

<8=»M7(1)  (N.Y.Sup.)  Sale  by  the  receiver  of 
the  estate  of  a  bankrupt  contractor  was  not 
void,  though  unauthorized  by  the  court,  whore 
subsequently  ratified,  since  anything  a  court 
can  authorize  to  be  done  it  can  ratify  after  it 
is  done.— Ellis  v.  Feeney  &  Sheehan  Bids.  Co., 
176  N.  Y.  S.  61. 

Where  a  receiver  makes  an  irregular  sale  of 
property  of  the  bankrupt  estate,  more  prop- 
erty being  taken  under  color  of  the  sale  by  the 
purchaser  than  was  sold,  the  remedy  is  in  the 
bankruptcy  court  on  application  of  the  trustee 
or  of  a  creditor,  and  the  sale  cannot  be  at- 
tacked in  action  for  conversion  against  the 
purchaser  by  one  not  a  creditor  of  the  estate. 
-Id. 

III.  ASSIGNHENT,  ADMINISTRATIOH, 

AND  DISTRIBUTlOlf  OF  BAKK- 

BUPT'S  £8TATB. 

CD)  Adminlatratlon  of  Batate. 

<S=»268  (N.Y.Sup.)  WTiere  personalty  was  not 
inventoried  as  an  asset  of  a  bankrupt's  estate 
in  the  possession  of  the  trustee,  or  as  proper- 
ty to  which  the  trustee  claimed  title,  and  was 
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not  mentioned  in  the  appraisal  nor  in  any 
transfer  from  the  trustee,  the  purchaser  of  the 
bankrupt's  property  from  the  trustee  acquired 
no  legal  title  to  the  particular  personalty.— 
Ellis  V.  Feene/  &  Sheehan  Bldg.  Co*,  176  N. 
Y.  S.  61. 

(F)    Clalmii    Affalimt    and    DUtrlbntlon    of 
Eatate. 

«©=>363  (N.Y.Sup.)  Where  plaindff  carried  a 
margin  account  with  a  firm  of  stockbrokers,  and 
gave  his  check  to  the  firm  for  $800,  which  was 
placed  to  firm's  account,  and  it  bought  stock  in 
its  own  name  through  defendants,  who  doclinod 
to  recognize  plaintiff  in  the  transaction  and  on 
the  assignment  of  the  firm  sold  the  stock  pur- 
suant to  exchange  rules  and  denied  liability, 
plaintiff's  recovery  of  his  deposit  from  the  trus- 
tee in  bankruptcy  of  his  brokers  wns  a  rescis- 
sion of  contract,  and  ended  the  transaction  both 
as  to  his  brokers  and  as  to  defendants.— Werner 
V.  Manson,  176  N.  Y.  S.  742. 

BANKS  AND  BANKING. 

See  Evidence,  <8=>26,  121,  129 ;  Executors  and 
Administrators,  ^=>86;  Frauds,  Statute  of, 
<g=:»82:  Trusts,  €=>34,  35,  41,  59,  231;  Wit- 
nesses,- ^=»171,  178. 

m.  FimCTIONS   AND  DEALINGS. 
(C)  Depoaita. 

<^=»II9  (N.Y.Sur.)  The  relation  between  a 
bank  and  a  depositor  is  that  of  debtor  and 
creditor.— In  re  Vickery's  Estate,  176  N.  Y.  S. 
268. 

^sz^iZOd)  (N.Y.)  A  bank,  in  which  trustee  in 
bankruptcy  deposited  funds  belonging  to  the 
estate  of  the  bankrupt,  held  to  have  notice  that 
the  funds  deposited  by  the  trustee  to  his  ac- 
count as  such  belonged  to  the  estate  in  bank- 
ruptcy.—Fidelity  &  Deposit  Co.  of  Maryland  v. 
Queens  County  Trust  Co.,  123  N.  B.  370,  220 
N.  Y.  225. 

If  a  bank  had  notice  that  funds  deposited  by 
a  trustee  to  his  account  as  such  belonged  to  an 
estate  in  bankruptcy,  and  knew  or  ought  to 
have  known  of  the  existence  of  a  general  or- 
der in  bankruptcy  forbidding  the  withdrawal  of 
the  funds,  save  on  checks  countersigned  by  the 
clerk  of  the  court,  etc.,  bnt  paid  out  such  funds 
on  the  trustee's  check  uncountersigned,  it 
would  be  liable.— Id. 

A  bank,  in  which  trustee  in  bankruptcy  de- 
posited funds  belonging  to  the  bankrupt  estate, 
held  to  have  knowledge,  or  to  be  chargeable 
with  knowledge,  of  the  existence  of  a  general 
order  in  bankruptcy  forbidding  the  withdrawal 
of  the  funds,  save  on  checks  countersigned  by 
the  clerk  of  the  court— Id. 

(E)  Loans  and  Dlacoanta. 

^S8>I80  (N.Y.)  Where  a  bank  declared  dividends 
on  stock  pledged  to  it,  it  was  its  right  and  duty 
to  collect  dividends  and  apply  them  to  reduc- 
tion of  indebtedness  for  which  stock  was  held 
as  security,  and  purchasers  of  stock  at  sale  di- 
rected to  be  made  were  not  entitled  to  all  divi- 
dends, but  only  to  those  which  had  not  become 
payable.— lirst   Nat.    Bank    v.   Exchange  Nat. 


Bank  of  Seneea  FaHs,  123  N.  B.  368,  226  N. 
Y.  218. 

V.   SAVINGS  BANKS. 

<8=>293  (N.Y.Sup.)  The  provision  of  Laws  1910, 
c.  126,  §  215,  subd.  (d),  that  whenever  income 
shares  are  not  withdrawable  until  after  the  ex* 
piration  of  a  fixed  period  a  statement  thereof 
must  be  printed  on  face  of  certificate,  limits 
not  merely  the  holder's  right  to  withdraw,  but 
the  association's  power  to  prevent  withdrawal 
after  the  stated  period,  and  the  affirmative 
form,  "withdrawable  after  one  year  on  60  days' 
notice,"  is  equivalent  to  the  negative  statutory 
form,  and  excludes  all  inconsistent  provisions 
in  articles  or  by-laws.— Figueira  v.  Eagle  Sav- 
ings &  Loan  Co.,  176  N.  Y.  8.  845. 

Laws  1910,  c.  126,  &  2X5,  subd.  (d),  requiring 
that  when  income  shares  are  issued,  which  are 
not  withdrawable  until  after  a  fixed  period,  a 
statement  to  that  effect  shall  be  printed  on 
face  of  certificate  of  shares,  does  not  require 
that  the  truth  or  falsity  of  such  statement  be 
determined  by  a  depositor  receiving  certificate 
containing  words  to  that  effect  at  his  peril, 
after  an  examination  of  articles  of  association. 
—Id. 

Plaintiff,  who,  on  making  a  deposit  in  defend- 
ant savings  and  loan  company,  received  a  cer- 
tificate stating,  in  compliance  with  Laws  1910, 
c.  126,  §  215,  subd.  (d)  that  withdrawals  might 
be  made  after  one  year  on  60  days'  notice,  and 
containing  the  word  *'shares,"  was  entitled  to 
maintain  an  action  to  rescind  his  agreement  and 
for  cancellation  of  certificate  and  of  any  rec- 
ords or  evidence  of  his  apparent  membership 
in  company,  and  without  proof  that  he  received 
anything  from  it,  was  not  bound  to  make  a 
tender  or  bring  a .  suit  for  fraud  such  repre- 
sentation not  being  promissory.— Id. 

The  holder  of  a  savings  and  loan  company's 
certificate  of  deposit  might  sue  in  equity  to  re- 
cover deposit  and  to  cancel  the  certificate  on 
ground  of  a  misrepresentation  on  its  face  as 
to  term  of  withdrawal  and  the  notice  required, 
by  reason  of  which,  under  Laws  1910^  c.  126, 
$  214,  he  became  a  member  of  the  company  sub- 
ject to  any  liabilities  of  membership.— Id. 

BEER. 

See  Criminal  Law,  <S=»304. 

BENEFICIAL  ASSOCIATIONS. 

See  Accord  and  Satisfaction,  ^s»826;  Insur- 
ance, ^=3801,  825 ;    Stipulations,  C=s>14. 

BILLS  AND  NOTES. 

See  Corporations,  ^=s>177,  414;  Courts,  ^=» 
180 ;  Executors  and  Administrators.  <@=».303 ; 
Indemnity,  ^=»15;  Insurance,  <©=»599;  Lim- 
itation of  Actions,  ^=»148;  Pleading,  ^=» 
8,  302;    Sales,  «=»82,  152,  162. 

IV.  NEGOTIABIIiITY  AND  TRANSFER. 

(A)    Inatrutuenta  Neirotlable. 

^=»l5t  (N.Y.Sup.)  Foreign  paper  money  in  the 
form  of  promises  to  pay  to  bearer  are  within 
the  protection  of  the  Negotiable  Instruments 
Law,  so  as  to  vest  good  title  in  a  bona  fide 
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purchaser  from  a  thief.— Brown  ▼.  Perera,  176' 
N.  Y.  S.  215. 

C=5>162  (N.Y.Sup.)  A  bill  or  note  payable  in 
specific  foreign  money  is  negotiable.— Brown  y. 
Perera,  176  N.  Y.  S.  215. 

V.   RIGHTS  AHB  UABniTIEB  OK  IH« 
DORSEBCENT   OR   TRANSFER. 

(D)   Bona  Fide  PorcUasers. 

<S=>382  (N.Y.Sup.)  Good  title  to  bills  and 
notes  payable  to  bearer  is  acquired  by  a  bona 
fide  transferee  from  a  thief.— Brown  v.  Perera, 
176  N.  Y.  S.  215. 

Vin.   ACTIONS. 

^S9534  (N.Y.Sup.)  An  allowance  of  |125  to 
th^  plaintiff  as  attorney's  fees  was  unauthoriz- 
ed, where  no  competent  proof  of  reasonable  val- 
ue of  the  attorney's  fees  provided  for  in  the 
notes  sued  upon  was  given.— McConnell  v.  Fried, 
176  N.  Y.  S.  521. 

BONDS. 

See  Assignments,  ^=»126:  Executors  and  Ad- 
ministrators, ^^32 ;  Mandamus.  ^=:s>172  ; 
MunicipcJ  Corporations,  «=»911,  993:  Princi- 
pal and  Surety,  ^=!>li7;  Specific  Perfdrm- 
asce,  ^=»69;  War,  <@=>10. 

BOUNDARIES. 

See  Electricity,  «=»15. 

n.  EfVIDENOE,  ASCERTAIMMENT,  AND 
ESTABIiISHMENT. 

^=>33  fN.Y.Sup.)  Where  conveyances  were 
made  after  former  lines  of  avenue  were  changed 
by  city  council  of  Buffalo,  pursuant  to  section 
358  of  charter,  the  presumption  is  that  the 
conveyances  were  made  according  to  changed 
lines,  and  where  both  owners  were  willing  to 
accept  city's  conveyances  of  any  property  be- 
tween original  and  changed  lines,  one  owner's 
action  to  enjoin  the  other's  construction  of 
driveway  between  properties,  on  theory  that 
it  would  be  partly  on  plaintiff's  premises,  was 
not  maintainable.— Bradley  v.  Neal,  176  N.  Y. 
S.  475. 

BREACH  OF  MARRIAGE  PROMISE. 

€=s>l8  (N.Y.Sup.)  An  amended  complaint,  al-^ 
leging  among  other  things  that  the  defendant 
asKed  the  plaintiff  "to  marry  him  within  a 
reasonable  time  thereafter,  and  that  plaintiff 
then  agreed  to  marry  said  defendant  within  a 
reasonable  time  thereafter,"  held  to  sufficiently 
allege  mutuality  of  promises,  or  offer  and  ac- 
ceptance sufficient  to  constitute  a  contract,  in 
view  of  Code  Civ.  Proc.  §  519,  providing  for 
liberal  construction  of  pleadings.— Lainfiesta  v. 
Sturges,  176  N.  Y.  S.  577. 

BROKERS. 

See  Bankruptcy,  «s=>363;  Contracts,  ^=»187; 
Evidence,  <©=>589;  Insurance,  ^=>96,  188; 
Limitation  of  Actions,  ^s»2,  95;  Mortgages, 
®==>434. 


II.  EMPIiOTMElfT  Am>  AUTHOBITT. 

^=»8(2)  (N.Y.Sup.)  In  an  action  to  recover  an 
agreed  broker's  commission  for  procorine  a 
purchaser  for  real  proper^,  brought  agamst 
the  husband  of  one  of  the  12  heirs  thereto, 
it  was  permissible  for  the  defendant  to  show, 
as  bearmg  on  the  probability  of  his  bavins  em- 
ployed plaintiff,  that  the  property  was  held  by 
the  12  heirs,  the  consent  of  all  of  whom  would 
be  necessary  to  effect  the  sale.— Baum  v.  Kelly, 
176  N.  Y.  S.  22. 

IV.   OOHPENSATION  AND  LIEN. 

^s=>^Z  (N.Y.Sup.)  Where  sale  waa  effected  op- 
on  terms  entirely  different  from  the  offer  made 
by  plaintiff  for  the  purdiaser  he  interested,  and 
through  the  disassociated  efforts  of  an  inde- 
pendent broker,  plaintiff  could  not  recover  com- 
missions; he  not  being  the  procuring  cause  of 
the  contract— Morgan  v.  Congregation  Axudath 
Achim  of  Harlem.  176  N.  Y.  S.  707. 
^s»54  (N.Y.Sup.)  In  an  action  for  brokers* 
commissions  on  an  alleged  procurement  of  a 
lessee,  where  it  was  shown  that  the  proposed 
lessee  was  not  able  to  perform,  his  total  assets 
being  insufficient  to  cover  the  cash  deposit  re- 
quired by  the  lease,  no  commissions  can  be  re- 
covered.—Bloom  V.  Barry,  176  N.  Y.  S,  513. 
<@=s>63(l)  (N.Y.Sup.)  Where  defendant  promis- 
ed plamtiff  a  commission  if  he  would  get  him  a 
good  man,  who  would  make  an  investment  in 
his  company,  plaintiff  was  not  entitled  to  a 
commission  wh^ere  he  brought  forth  a  man  who 
agreed  to  invest  i^  after  being  with  the  com- 
pany for  a  period  of  three  or  four  weeks  for 
the  purpose  of  familiarizing  himself  with  the 
general  conduct  of  the  business,  both  should 
be  satisfied  to  continue  the  relation,  the  defend- 
ant calling  off  the  deal  at  such  time,  because  it 
would  be  impossible  to  determine  until  the  end 
of  such  period  of  probate  whether  or  not  the 
third  penson  would  oe  willing  to  put  his  money 
into  the  company.— Nathan  v.  Strauss,  176  N. 
Y.  S.  502. 

<9=>63(1)  (N.Y.Sup.)  In  a  broker's  action  for 
commission  for  goods  sold  by  samite,  defend- 
ants' failure  to  deliver  goods  in  accordance  with 
their  representations  and  sample  cannot  relieve 
them  of  duty  to  p^y  the  broker  the  commission 
for  the  full  amount  sold.— Bezozi  v.  Krohnberg, 
176  N.  Y.  S.  532. 

<@=>67(2)  (N.Y.Sup.)  If  a  real  estate  broker 
has  been  shown  to  have  been  employed  by  the 
purchaser,  he  cannot  subsequently  secure  a 
commission  from  the  vendor  regarding  the  sale 
of  the  same  property  by  concealing  his  em- 
ployment by  purchaser  from  the  seller.— Baum 
V.  Kelly,  176  N.  Y.  S.  22. 

V.   ACTIONS  FOB  COMPENSATION. 

<8=»82(1)  (N.Y.Sup.)  Though  the  complaint,  al- 
leging contract  that  plaintiffs  should  "render 
services'*  to  defendants  as  defendants'  brokers 
and  agents  in  negotiating  and  procuring  for 
them  a  lease,  with  an  op6on  to  purchase,  con- 
tains a  general  allegation  of  performance  by 
him  of  all  conditions  of  the  contract,  yet  its 
special  allegation  that  in  pursuance  of  the  em- 
ployment he  "rendered  certain  services"  in  pro- 
curing a  lease,  which  contained  an  option  to 
purchase,  renders  it  inanffieient,  as  indicating 
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there  was  a  falling  short  of  due  performanee.-- 
Kidder  v.  Govin,  176  N.  Y.  S.  776. 
€s=>86(l)  (N.Y.Sup.)  While  it  was  in  the  jnry's 
province  to  determine  whether  the  defendant 
owners  employed  plaintiff  as  broker  to  secure 
a  lease,  and  to  refuse  to  give  credence  to  de- 
fendants' positive  testimony  that  they  notified 
plaintiff  they  would  not  pay  a  commission  if 
lease  was  made  to  one  with  whom  they  had 
been  negotiating,  held,  that  the  evidence  was 
insufficient  to  show  that  plaintiff  procured  the 
lease.— Levine  v.  Gray,  176  N.  Y.  S.  77. 
^=>86(3)  (N.Y.Sup.)  Where  the  manager  of  a 
corporation  entered  into  an  agreement  to  give 
plaintiff  $1,250  if  he  could  get  him  a  good  man 
who  would  make  an  investment  of  $25,000  in 
the  business,  and  nlaintiff  brought  forward  a 
man  who  said  he  would  invest  the  money  on 
certain  specified  conditions,  evidence  held  to 
show  that  there  was  no  meeting  of  minds,  but 
that  agreement  was  entered  into  subject  to  aj;>- 
proval  of  board  of  directors,  so  that  plaintiff 
was  not  entitled  to  his  compensation,  where  the 
board  of  directors  did  not  approve  the  agree- 
ment and  called  off  the  deal.— Nathan  v.  Strauss, 
176  N.  Y.  S.  502. 

^==>86(4)  (N.Y.Sup.)  In  an  action  to  recover  a 
stipulated  percentage  for  procuring  the  execu- 
tion of  a  contract  between  a  moving  picture 
actress  and  a  film  producer,  evidence  held  not 
to  sustain  a  finding  that  plaintiff  was  the  sole 
producing  cause  of  the  contract.— Wilkenlng  v. 
Moore,  176  N.  Y.  S.  307. 

<e=>86(4)  (N.Y.Sup.)  Kvidence  that  plaintiff 
broker  communicated  to  defendant,  his  princi- 
pal, an  opportunity  to  sell  land  for  church  pur- 
poses, and  thereupon  sent  to  the  church  author- 
ities a  map  prepared  by  defendant,  indicating 
a  favorable  church  location,  and  some  time 
thereafter  a  sale  of  such  property  was  actually 
made  to  the  church,  was  sufficient  prima  fade 
^to  establish  th,at  such  plaintiff  was  the  procur- 
ing cause  of  the  sale.— Malia  y.  Douglaston 
Realty  Co..  176  N.  Y.  S.  559. 
<&=>86(5)  (N.Y.Sup.)  Evidence  held  to  fail  to 
establish  that  plaintiff  broker  procured  a  pur- 
chaser for  defendant  owner's  real  estate,  who 
was  ready,  willing,  and  able  to  meet  defendant's 
offer.— Randell  v.  Banken  Realty  Ck).,  176  N. 
Y.  S.  468. 

<3=s>88(2)  (N.Y.Sup.)  It  was  in  the  jury's  prov- 
ince to  determine  whether  the  defendant  own- 
ers employed  plaintiff  as  broker  to  secure  a 
lease,  and  to  refuse  to  give  credence  to  defend- 
ants' positive  testimony  that  they  notified  plain- 
tiff they  would  not  par  a  commission,  if  lease 
was  made  to  one  with  whom  they  had  been 
negotiating.— Levine  v.  Gray,  176  N.  Y.  S.  77. 

VI.   RIGHTS,  POWERS,  AKD  XIABHr- 
rriES  AS  TO  THIRD  PERSONS. 


>I00  (N.Y.Sup.)  Where  plaintiff  carried  a 
margin  account  with  a  firm  of  stockbrokers,  and 
gave  it  his  check  for  margins,  and  it  purchased 
stock  for  his  account  in  its  own  name  through 
defendant  stockbrokers,  who  declined  to  credit 
the  firm's  check  to  plaintiff,  and  after  that 
check  was  returned  unpaid,  and  after  the  as- 
signment of  the  firm,  sold  the  stock  without  no- 
tice to  plaintiff,  pursuant  to  exchange  rules, 
which  had  been  brought  to  plaintiff's  notice, 
defendants  were  not  liable  to  plaintiff  for  prof-. 


its  on  the  sale.— Werner  v.  Manson,  176  N.  Y« 
S.  742. 

BULK  SALES  LAW. 

Seie  Fraudulent  Conveyances,  ^=»208. 

BURGLARY. 

See  Appeal,  ^=»1050;  Larceny,  <S=s»64;  Re- 
ceiving Stolen  Goods,  ^=»8. 

H.   PROSECUTION  AMD  PUNISHMENT. 

^=>42(1)  (N.  Y.  Sup.)  In  a  prosecution  'for 
burglary,  larceny,  and  receiving  stolen  goods  in 
the  first  degree,  the  presumption  from  the  pos- 
session of  the  stolen  goods  within  12  hours 
after  the  burglary  not  only  goes  to  the  receiv- 
ing of  the  goods,  but  to  the  original  offense.— 
People  V.  Saul,  176  N.  Y.  S.  358. 

BUSINESS  SCHOOLS. 

See  avil  Rights,  «=»9,  13;  Schools  and  School 
Districts,  «=s>6. 

CALESTHENICS. 

See  Physicians  and  Surgeons,  ^=»22, 

CANALS. 

See  Electricity,  <&=>15. 

X«  ESTABLISHMENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

<@=»I8  (N.Y.Ct.Ol.)  In  a  proceeding  against  the 
state  to  recover  damages  caused  by  seepage  of 
waters  from  a  canal,  evidence  htld  not  to  show 
that  any  damages  were  sustained  within  six 
months  prior  to  date  of  filing  of  notice  of  in- 
tention to  file  claim  therefor.— Corsall  v.  State, 
176  N.  Y.  S.  420. 

CANCELLATION  OF  INSTRUMENTS. 

See  Banks  and  Banking,  ^s»293;  Compromise 
and  Settlement,  ^ss>i9;  Insurance,  ^=»188; 
Intoxicating  Liquors,  ^3»103 ;  Sales,  ^=»174, 
176w 


CARRIERS. 


Sales, 


or 


See  Appeal,  «=»889;    Bailment,  €=>14; 
eB>S2,  83,  153,  201 ;    Shipping,  <8=3»117. 

X.  CONTROL   AN1>    RE6UI<ATION 
COMMON  CARRIERS. 
(A)  In  General. 

<8»I2(&)  (N.Y.Sup.)  Although  Supreme  Court 
orders  were  obtained  under  Railroad  LiiV,  §  21, 
in  respect  to  the  construction  of  a  high  speed 
line  on  private  property  crossing  public  streets, 
as  well  as  consents  from  the  local  authorities 
under  section  171,  the  fixing  of  interurban  fares 
by  franchise  agreement  is  not  germane  to  the 
public  purpose  of  the  existence  of  the  city 
government,  and  is  contrary  to  public  policy, 
and  Infringes  upon  the  state  legislative  pow- 
ers, and  is  not  warranted  by  Const,  art.  3,  f 
18.— Koehn  v.  Public  Service  Commission,  Sec- 
ond Dist.,  176  N.  Y.  S.  147. 

When  the  state  or  nation  has  power  to  reg* 
alate  and  control  a  matter  of  law,  until  li  acto 
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parties  are  at  liberty  to  contract  with  reference 
thereto;  but  when  it  does  act  the  statute  ab- 
solutely  controls,  and  the  Public  Service  Com- 
missions Law  of  1910  assumed  to  control  in- 
terurbau  railroad  rates,  and  agreements  fixing 
such  interurban  rates  do  not  prevent  the  com- 
mission from  adjustinfi^  rates.— Id. 

A  grant  to  municipality  of  a  state's- authority 
to  regulate  interurban  rates  cannot  be  assum- 
ed or  presumed,  but  requires  specific  authority, 
and  in  the  absence  of  such  authority  the  power 
of  the  state  to  regulate  interstate  interurban 
rates  cannot  be  restricted  by  contracts  between 
the  city  and  the  raDroad  company. — Id. 

If  Public  Service  Commissions  Law  and  Rail- 
road Law  of  1910  did  not  interfere  with  ex- 
isting contracts,  but  looked  only  to  future 
agreements  between  railroad  company  and  mu- 
nicipal authorities,  made  pursuant  to  those  stat- 
utes, fixing  interurban  rates,  based  upon  re- 
port of  revision  committee,  as  authorised  by 
Const,  art.  3,  {  3,  are  presumed  made  with 
knowledge  of  and  subject  to  all  the  provisions 
of  these  acts. — Id. 

While  a  municipality,  even  if  it  has  over- 
stepped the  purview  of  the  constitutional  provi- 
sion in  assuming  to  fix  interurban  rates,  may 
bind  the  railroad  by  estoppel  after  the  latter 
has  obtained  the  benefits  of  the  consent,  it 
cannot  bind  the  state  bv  a  20-year  provision  in 
the  consent,  providing  for  modification  of  fares 
by  public  authority  only  after  the  expiration 
of  that  period.— Id. 

Although  a  railroad  company  may  be  estop- 
ped by  municipal  consents  from  increasing  in- 
trastate interurban  fares,  the  Public  Service 
Commission  is  not  prevented  thereby  from  ex- 
ercising authority  "upon  its  own  motion,"  un- 
der Public  Service  Commissions  Law,  §  40, 
where  creditors,  stock  and  bond  holders,  and 
the  public  generally  are  interested  in  avoid- 
ing the  destruction  of  the  public  utility,  since 
the  police  power  of  the  state  must  have  been 
reserved;  there  being  no  clear  constitutional  or 
statutory  provisions  to  the  contrary.— Id. 

n.   CARRIAGE  OF  GOODS. 

(D)   TrftBsportatlon   And  DellTery  by 
GArrfer. 

^=977  (N.Y.)  It  is  the  common-law  obligation 
of  a  carrier  to  safely  carry  and  deliver  goods 
intrusted  with  it.— Houman  v.  M.  H.  Powers 
Co.,  123  N.  E.  373.  226  N.  Y.  205. 
^=»88  (N.Y.Sup.)  Permission  given  consignee's 
agent  to  inspect  shipment  of  fruit  did  not  con- 
stitute delivery  of  the  car  to  consignee.— Bob- 
zein  V.  New  York  Cent.  U.  Co.,  176  N.  Y.  S. 
407. 

(F)  Loss  of  or  Injary  to  Goods. 

«=>I07  (N.Y.Sup.)  The  Interstate  Commerce 
Act  (U.  S.  Comp.  St.  §  8563  et  seq.)  is  to  be 
read  into  an  interstate  commerce  shipment  con- 
tract.—Bobzei  a  V.  New  York  Cent,  R.  Co.,  176 
N.  Y.  S.  407. 

€=5>I08  (N.Y.Sup.)  Public  truckman,  trucking 
goods  under  n  contract  making  his  responsibili- 
ty for  goods  that  of  a  carrier  and  bailee  for 
hire,  was  liable  for  loss  of  goods,  on  theft  of 
tnjck  and  goods  from  line  of  watting  trucks  at 
freight  depot,  while  driver  had  gone  into  sta- 
tion for  four  or  five  minutes,  having  been,  as 
common  carrier,  insurer  against  all  losses,  ex- 


cept those  arising  from  acts  of  God  or  the  pub- 
lic enemy,  or  public  authority,  or  shipper,  or 
losses  caused  by  inherent  nature  of  goods.— Sul- 
livan V.  Williams,  176  N.  Y.  S.  710. 
^=»IIO  (N.Y.)  Failure  to  notify  a  common 
carrier  that  there  was  a  safe  in  a  cabinet  con- 
taining valuable  articles  did  not  relieve  carrier 
from  liability  where  its  servants  broke  into  the 
safe  and  stole  the  valuable  articles. — Heumaa 
v.  M.  H.  Powers  Co.,  123  N.  B.  373,  220  N.  Y. 
205. 

€=»1I0  (N.Y.Sup.)  Carrier,  accepting  ship- 
ment of  peaches  for  transportation  under  eon- 
tract  to  re-ice  car  to  full  capacity  at  certain 
point,  assumed  duty  of  providing  a  suffideot 
supply  of  ice,  was  bound  to  exercise  the  care 
and  diligence  that  the  character  of  the  goods 
re(iuired,  and  was  liable  for  damages  for  fail- 
ure to  re-ice  car,  or  for  insufficient  idng.— 
Bobzein  v.  New  York  Cent  R.  Co.,  176  N.  Y. 
S.  407. 

$=»II4  (N.Y.Sup.)  Carrier,  during  48-hoar 
period  given  consignee  in  which  to  remove  con- 
signment of  fruit,  could  not  abandon  the  fruit 
and  was  bound  to  use  reasonable  diligence  to 
protect  it  from  injury. — Bobsein  v.  New  York 
Cent.  R.  Co.,  176  N.  Y.  S.  407. 

In  absence  of  agreement,  consignee  has  a 
reasonable  time  after  notice  of  the  arrival  of 
goods  in  which  to  remove  them. — Id. 
^=»I36  (N.Y.Sup.)  In  shipper's  action  for  daoc- 
age  to  fruit  resulting  from  carrier's  failure  to 
re-ice  car,  evidence  held  to  justify  snbmissioii 
of  question  of  carrier's  negligence  to  jury.— 
Bobzein  v.  New  York  Cent  R,  Co.,  176  N.  T. 
S.  407. 

(G)   Carrier  mm  'Wmvelkonmewakwtn,, 

^s»l40  (N.Y.Sup.)  In  absence  of  an  agree- 
ment, carrier  holds  goods  as  a  carrier  for  t 
reasonable  period  of  time  after  notice  to  cos- 
sign  ee;  its  duty  not  being  reduced  to  that  of  a 
warehouseman  until  expiration  of  such  perio-i 
— Bobzem  v.  New  York  Cent.  R.  Co..  176  N.  I 
S.  407. 

(H)  Limit Atton  of  I^iabiiitr. 

<gJ»l50  (N.Y.Co.Ct.)  A  judgment  for  $14  fo: 
delay  in  the  delivery  of  a  casting  shipped  tj 
plaintiff  should  be  permitted  to  stand  on  ttt 
theory  that  the  action  was  for  negligence,  frt- 
which  defendant  was  not  absolved  by  a  con^ 
tion  of  shipping  receipt  that  plaintiOTs  cla.=i 
should  be  made  in  writing.— Gifford  r,  Farea. 
176  N.  Y.  S.  568. 

€=>15l  (N.Y.)  Where  a  common  carrier  de- 
sires by  special  contract  to  exonerate  its-*!: 
from  the  effects  of  its  'own  acts  or  omissioc''. 
or  those  of  its  employes,  the  special  contnrt 
must  openly  express  that  intention,  no  that  it 
cannot  be  in  the  slightest  degree  misun^l^r- 
stood.— Heuman  v.  M.  H.  Powers  Co.,  123  N.  E. 
373.  226  N.  Y.  205. 

^=>  156(2)  (N.Y.)  A  clause  in  a  contract  of  car 
riage,  **the  responsibilitj  of  the  compaaj  :$ 
limited  to  $50  tot  any  article  together  with  il^ 
contents  thereof,"  referred  to  the  carrirr':? 
responsibility  as  a  carrier,  and  did  not  iiKli;!^ 
misfeasance  or  nonfeasance  of  the  carrier  it- 
self, or  its  employes,  and  the  carrier  was  lia- 
ble, for  the  fuU  face  value  of  articles  stolen  oj 
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CertioBaH 


emp]oy^8.-^Heuman  y.  M.  H.  Powers  Co.,  123 
N.  E.  373,  226  N.  Y.  205. 

(I)  ConnecttnflT  Carriers. 

«=»I77(4)  (N.Y.Sup.)  Where  initial  currier,  on 
accepting  shipment  of  fruit,  assumed  duty  of 
re-idng  car  to  full  capacity  at  certain  point,  it 
was  final  carrier's  duty  to  re-ice  car  at  point 
of  delivery,  where  re-idng  was  necessary  to 
prevent  spoiling  of  fruit  pending  removal  by 
consignee  daring  the  48-bour  period  given  it 
by  bill  of  lading.—BobEein  ▼.  New  York  Cent. 
R.  Co.f  176  N.  Y.  S.  407. 

IV.  OABBIAGE  OF  PASSENGERS. 

(A)  Relation    Bet^reen    Carrlev    and    Paa« 
sender. 

<$=»244  (N.Y.Sup.)  Where  plaintiff  entered  de- 
fendant's street  car  with  lady  passengers,  whose 
fares  he  paid,  and  requested  the  conductor  to 
stop  at  the  next  street  crossing,  and  tht  .-.'on- 
ductor,  learning  for  the  first  time  that  plaintiff 
was  not  a  passenger,  confuted,  and  signaled 
the  motorman  to  stop,  he  recognized  that  plain- 
tiff was  not  wrongfully  on  the  car  and  permit- 
ted his  presence,  so  that  plaintiff  was  a  licenspe, 
and  not  a  trespasser.— Barrett  v.  Brooklyn 
Heights  R.  Co.,  17«  N.  Y.  S.  590. 

As  it  is  sometimes  proper  to  permit  persons 
who  are  not  passengers  to  enter  public  convey- 
ances, the  authority  to  determine  when  that 
may  be  done  is  impliedly  conferred  on  the 
agent  m  charge.— Id. 

When  employes  of  a  common  carrier  permit 
the  presence  on  the  conveyance  of  persons  who 
iinve  not  paid  their  fares  as  passengers,  such 
permission  relieves  such  persons  from  the  im- 
putation of  being  wrongful  intruders  or  tres- 
passers.—Id. 

(D)  Pemonal  Ininrl^tt. 

<S=»304(3)  (N.Y.Sup.)  Where  plaintiff,  suing  for 
personal  injuries,  entered  defendant  street 
railway  company's  car  to  pay  the  fares  of 
passengers,  asked  that  the  car  be  stopped  at 
the  next  crossing,  where  he  intended  to  alight, 
and  while  upon  the  steps  was  thrown  there- 
from by  the  sudden  starting  of  the  caj*  for- 
iTvard  with  a  jerk  after  it  had  started  to  slow 
clown  to  enable  him  to  alight,  there  was  an 
affirmative  act  of  negligence,  and  as  such  a 
violation  of  defendant's  duty  to  plaintiff.— Bar- 
rett v.  Brooklyn  Heights  B.  Co.,  176  N.  Y.  S. 
590. 

«@=>3I8(1)  (N.Y.Sup.)   In    boarding    passenger's 
action  against  street  railway  for  injuries  from 
elosing  of  door  on  finger,  passenger's  testimony 
?i€ld  suflacient  to  constitute  prima  facie  case,  en- 
titling him  to  judgment,  in  absence  of  any  proof 
by  the  railway.— Karsch  v.  Interborough  Rapid 
Transit  Co.,  176  N.  Y.  S.  774. 
^=»32l(6)   (N.Y.Sup.)  In     passenger's     action 
for  injuries  while  boarding  car,  court's  charge, 
carefully  and  fully  reviewing  passenger's  con- 
tention,  stating  that  car  company   was  liable 
if  it   had  not  given  passenger  reasonable  time 
and     opportunity    to   reach    safe   place    before 
starting  car.  relating  car  company's   evidence 
tending  to  show  that  passenger  ran  after  and 
tried  to  board  moving  car,  and  stating  that  in 


such  event  she  could  not  reoover,  held  to  fairly 
present  passenger's  case,  -and  not  subject  to 
objection  that  only  question  submitted  was 
credibility  of  witnesses.— Conti  v.  New  York 
Cent.  R.  Co.,  176  N.  Y.  S.  365. 

(F)  ejection  of  Pasnenarers  and  Intruders, 

<©=>356(6)  (N.Y.Sup.)  If  defendant  failed  in  its 
duty  to  give  plaintiff  passenger  a  reasonable  op- 
IK)rtunity  to  alight  at  destination,  and  carried 
him  beyond  destination  against  his  will,  and  the 
car  was  to  return  immediately  to  the  point  of 

Eiaintiff's  destination,  it  is  not  unreasonable  to 
old  that  defendant  was  under  a  duty  to  permit 
plaintiff  to  make  the  short  return  journey  with- 
out molestation,  and  without  exacting  an  addi- 
tional fare,— Markowitz  v.  New  York  Rys.  Co., 
176  N.  Y.  S.  778. 

If  plaintiff  was  given  a  reasonable  opportunity 
to  alight  at  his  destination,  but  neglected  to 
avail  himself  of  it,  defendant  had  the  right  to 
demand  additional  fare  in  carrying  him  back 
to  the  point  of  destination,  and  upon  refusal  to 
remove  him  from  the  car,  but  without  using 
undue  force.— Id. 

^=>382(7)  (N.Y.Sup.)  For  serious  personal  in- 
juries, due  to  assault  committed  by  employes  • 
of  defendant  railway  company  when  ejecting 
plaintiff  from  a  car  for  nonpayment  of  fare^ 
held,  an  award  of  $100  damages  was  inadequate. 
—Markowitz  v.  New  York  Rys.  Co.,  176  N.  Y. 
S.  778. 

^=»383  (N.Y.SuD.)  In  action  for  injuries  due  to 
alleged  assault  CDmmitted  by  employos  of  de- 
fendant upon  plaintiff,  when  he  refused  to  pay 
additional  fare  to  be  carried  back  to  his  destina- 
tion, question  whether  plaintiff  had  been  given 
a  reasonable  opportunity  to  alight  at  his  destina- 
tion held  for  the  jury.— Markowitz  v.  New  York 
Rys.  Co..  176  N.  Y.  S.  77& 


CEMETERIES. 

See  Municipal  Corporations,  ($=»806,  808,  817^ 
819. 

CERTIFIED  CHECKS. 

See  Sales,  <@=>152. 

CERTIORARI. 

See  (Contempt,  ^::!>^,  67;   Municipal  Corpora- 
tions, €=5>84. 


IL  PBOCBEDUrGS  AND  DETERMIIf  A- 
TIOK. 

<S=>47  (N.Y.Sup.)  Under  Code  Civ.  Proc.  S 
2131,  giving  court  granting  writ  of  certiorari 
discretionary  power  to  stay  execution  of  de- 
termination to  be  reviewed,  Public  Service 
Commission's  order  fixing  rates  for  natural 
gas  will  be  stayed  pending  review  thereof  on 
writ  of  certiorari,  where  application  was  made 
upon  notice  under  Public  Service  Commissions 
Law,  §  23,  subd.  2.— In  re  Iroquois  Natural  Gas 
Co.,  176  N.  Y.  S.  474. 
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CHATTEL  MORTGAGES. 

See  CourtSi  ^=s>99;    Principal  and  Agent,  ^=> 
190. 

m.   CONSTRUCTION  AND    OPERA-* 
TION. 

(C)   Property  MortgrnMrea,  and  Bstate*  and 
Intereats  of   Parties   Therein. 

^=s>l29  (N.Y.Sup.)  Though  chattel  mortgage  of 
valuable  collection  of  postage  stampa  container} 
no  provisions  as  to  a  foreclosure  or  a  sale  by 
mortgagee,  the  mortgagor's  default,  in  the  ab- 
sence of  any  waiver  thereof,  vested  legal  title 
to  stamps  in  mortgagee,  subject  only  to  mort- 
gagor's right  to  sue  in  equity  for  redemption 
in  so  far  as  stamps  had  not  been  lawfully 
sold  by  mortgagee,  on  paying  indebtedness,  in- 
terest, and  reasonable  disbursements  of  mort- 
gagee, less  proceeds  of  her  sales  and  market 
value  of  stamps  sold  by  her  in  a  manner  not 
calculated  to  realize  their  market  value.— 
HolUday  v.  McGraw,  176  N.  X.  S.  6G1. 

VIII.   PAYMENT    OR    PERFORMANCE 

OF   CONDITION,   RELEASE,  AND 

SATISFACTION. 

«s»240  (N.T.Sup.)  In  absence  of  express 
agreement  or  statute  requiring  sale  of  property 
by  chattel  mortgagee  on  default,  she  was  only 
obliged  to  sell  in  case  she  desired  to  hold  mort- 
gagor for  any  deficiency;  but,  if  she  so  desir- 
ed, it  was  her  duty  to  sell  within  a  reasonable 
time,  or  she  would  be  deemed  to  have  elected 
to  retain  property  in  satisfaction  of  whole  in- 
debtedness.—HoUiday  V.  McGraw,  176  N.  Y.  S. 
661. 

IX.  FORECIX>SURE. 
^=»262(1)  (N.Y.Sup.)  A  chattel  mortgagee,  act- 
ing in  good  faith,  could  seU  at  public  or  pri- 
vate sale,  after  default,  and  would  be  entitled 
to  be  credited  with  proceeds  of  sales,  if  fairly 
made,  and  in  the  absence  of  any  express  provi- 
sion for  private  sale,  for  the  value  of  the  prop- 
erty.—Holliday  V.  McGraw,  176  N.  T.  S.  661. 

It  is  necessarily  implied,  in  authority  of 
mortgagee  to  make  sale  for  which  he  is  to 
claim  credit  against  the  mortgagor,  that  sale 
shall  not  be  made  in  exchange  for  other  prop- 
erty, but  shall  be  for  money,  either  paid  or 
promised  to  be  paid. — Id. 

If  mortgage  expressly  provides  that  sale 
shall  be  for  cash,  and  mortgagee  gives  credit, 
sale  will  nevertheless  be  valid;  but  mortgagee 
takes  risk  of  payment,  and  must  give  mortga- 
gor credit  for  price  for  which  property  is  sold. 
—Id. 

X.   REDEMPTION. 

e=s»293  (N.Y.Sup.)  The  mortgagor's  right  of 
redemption  can  only  be  cut  off  by  foreclosure 
sale,  or  a  sale  on  reasonable  notice  to  the 
mortgagor.— HolUday  v.  McGraw,  176  N.  Y.  S. 
661. 

<©=»297  (N.Y.Sup.)  Where  assignee  for  credi- 
tors of  mortgagor  of  collection  of  postage 
stamps  attempted  to  redeem,  and  mortgagor's 
sales  agent,  who  knew  that  mortgagor  had 
been  acting  as  agent  for  mortgagee,  refused 
to  return  unsold  stamps  and  account  for  pro- 
ceeds of  sales,  but,  after  commencement  of  as- 
signee's action  for  redemption,  deposited  un- 


sold stamps  in  court,  assignee  coi^d  not  charge 
mortgagee  with  value  thereof,  but  was  only  en- 
titled to  have  them  delivered  to  him  as  if  he 
had  sued  for  redemption,  and,  where  all  stamps 
had  been  sold  for  full  market  value,  was  not 
prejudiced  by  their  sale.- Holliday  v.  McGraw, 
176  N.  Y.  S.  661. 

Where  owner  of  valuable  collection  of  post- 
age stamps  gave  chattel  mortgage  thereon  and 
defaulted,  and  mortgagee,  having  title,  employ- 
ed proper  agent  to  sell  part  of  stampa,  and 
where  there  was  nothing  to  show  that  out- 
standing claims  against  purchasers  and  af^ainst 
agent  were  not  collectible,  credit  of  sale# should 
be  borne  by  mortgagor's  assignee  for  credi- 
tors, suing  to  redeem,  and  not  by  mortgagee. 
— Id. 

In  snit  to  establish  rights  of  plaintiff,  as 
mortgagee,  and  of  defendant,  as  assignee  for 
mortgagors  creditors,  pursuant  to  written 
agreement,  in  effect  an  action  to  redeem,  mort- 
gagee was  entitled  to  amount  of  her  lien  and 
necessary  expenses  in  preserving  and  handling 
mortgaged  stamps,  together  with  costs  of  her 
action  to  establish  lien,  and  taxed  costs  of 
present  action,  paj%bie  out  of  fund  depositee 
in  court,  with  interest  thereon,  upon  her  exe- 
cution of  due  assignment  to  assignee  of  her 
claim  against  purchasers  from  her  agents,  who 
had  not  paid  in  full,  and  against  the  agent. — Id. 

Where  chattel  mortgage  of  valuable  coUeo- 
tion  of  postage  stamps  did  not  provide  for  al- 
lowance of  mortgagee's  attorney's  fees  in  fore- 
closure action,  they  were  not  allowable  to  her 
on  redemption  by  assignee  for  creditors  of 
mortgagor. — ^Id. 

In  suit  to  enable  assignee  of  mortgagor  to 
redeem  collection  of  postage  stamps,  agent  em- 
ployed by  parties  to  sell  stamps  was  entitled 
to  deduct  from  money  in  his  hands  for  services 
in  remounting  them,  and  to  his  commissions  on 
stamps  sold,  and  was  accountable  to  mortga- 
gee, as  his  principal,  for  money  in  bis  hands, 
which  right,  together  with  such  agent's  right 
to  a  percentage  commission  on  outstanding  ac- 
counts, she  should  assign  to  assignee,  and  such 
agent  was  entitled  to  conclusions  of  law  that 
neither  his  surrender  of  stamps,  which  were  sold 
by  assignee,  nor  his  delivery  of  remaining 
stamps  into  court,  should  waive  his  right  in 
the  premises.— Id. 

CHILDREN. 

See  Infants. 

CITIES. 

See  Municipal  (Corporations. 

CITIZENS. 

See  War,  <S5»12. 

<®=»8  (N.Y.Sup.)  Under  Act  Cong.  March  2, 
1907,  §  S  (U.  S.  Comp.  St.  §  3960),  an  Ameri- 
can woman  marrying  a  foreigner  takes  the  na- 
tionality of  her  husband,  with  right  at  termi- 
nation of  marital  relation  to  resume  her  Ameri- 
can citizenship  on  conditions,  which  rule  arises 
from  the  common-law  principle  of  identity  of 
husband  and  wife,  grounded  in  domestic  policy 
of  state  and  international  policy  of  the  nation. 
-Hughes  V.  Techt.  176  N.  Y.  S.  366. 
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CIVIL  RIGHTS. 

8ee  Scho<^  and  School  Districts,  ^s>6. 

<S=»9  (N.T.Sup.)  CivU  Rights  Law,  §  40,  as 
amendedi  giving  all  persons  privileges  of  schools 
under  supervision  of  Regents  of  the  State  of 
New  York,  held  applicable  to  business  school 
incorporated  by  Regents,  and  which  had  receiv- 
ed provisional  charter,  which  might  be  subse- 
€(uently  replaced  by  permanent  charter;  all  ed- 
ucational institutions  being  under  supervision 
of  Regents,   whether  incorporated  under  Re- 

fents  or  registered  under  Regents,  in  view  of 
Iducational  Law,  j  50.— McKaine  v.  Drake 
Business  School,  176  N.  Y.  S.  33. 
^=s>l3  (N.Y.Sup.)  In  colored  person's  action 
against  business  school  for  refusal  of  admit- 
tance, in  violation  of  Civil  Rights  Law,  {  40, 
as  amended,  business  school,  claiming  to  be 
within  exception  of  such  statute  applying  to 
any  institution  of  a  private  nature,  has  burden 
of  proving  itself  within  exception.— McKaine  v. 
Drake  Business  School*  176  N.  Y.  S.  33. 

C.  0.  D. 

See  Sales,  «=982. 

COLLEGES  AND  UNIVERSITIES. 

See  States,  «S3>112. 

COLLISION. 

See  Pleading,  «=»d6;    Shipping,  <$=:>141. 

COLOR. 

See  Schools  and  School  Districts,  ^=»6. 

COMMERCE. 

See  Carriers,  ^=»107. 

n.   SUBJXSOTS  OF  REOmLATIOK. 

^=:>33  (N.Y.Sup.)  The  interstate  transporta- 
tion of  goods  did  not  end  with  the  placing  of 
the  goods  on  pier  for  delivery  to  consignee, 
where  consignee  had  not  taken  possession  or 
paid  freight  charges,  and  the  4S-hour  period 
given  him  in  which  to  remove  consignment  had 
not  expired.— O'Brien  v.  Pennsylvania  R.  Co., 
176  N.  Y.  S.  890. 

Watchman  of  consignment  placed  upon  pier 
after  interstate  shipment,  who  was  killed  while 
so  employed,  before  consignee  had  taken  pos- 
session or  paid  freight  charges  and  before  the 
expiration  of  the  48-hour  period  given  him  in 
which  to  remove  consignment,  is  not  entitled 
to  an  award  under  Workmen^s  Compensation 
Law,  having  been  killed  while  guarding  an  in- 
terstate shipment.— Id. 

COMMERCIAL  PAPER. 

See  BiUs  and  Notes. 

COMMON  UW. 

See  Admiralty,  «=»20,  21;  Electricity,  «39l6; 
Husband  and  Wife,  ^=s>4,  19;  Landlord  and 
Tenant,  ^c»164;  Master  and  Servant,  ^s> 
351,  401;  Sales,  «=s>348^  344;  War,  <8=s>10, 
16. 


COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Estoppel,  ^=»93; 
»  New  TWal,  iS=»143. 

^=»  19(1)  (N.Y.Sup.)  Where  a  composition 
agreement  was  entered  into,  and  defendants  ex- 
ecuted a  confession  of  judgment  and  delivered 
it  to  plaintiff,  but  judgment  could  not  be  en- 
tered thereon  because  it  was  not  veritied,  and 
later  defendant  delivered  a  properly  executed 
confession  of  judgment  only  on  condition  that 
plaintiff  agree  not  to  issue  a  body  execution  or 
take  any  other  action  by  reason  of  the  con- 
fession of  judgment,  plaintiff  was  not  entitled 
to  a  cancellation  of  his  agreement  not  to  issue 
a  bodv  execution,  on  the  ground  of  fraud  of 
defendant  in  stating  that  he  nad  a  certain  inter- 
est in  property  which  he  assigned  to  plaintiff  as 
a  consideration,  and  at  the  same  time  claim 
any  rights  under  the  second  confession  of  judg- 
ment; the  second  confession  being  distinct  from 
the  first  agreement,  being  part  of  the  consid- 
eration for  the  agreement  not  to  issue  body 
execution.— Hirsh  v.  Blair,  176  N.  Y.  S.  545. 

Where  plaintiff  and  defendant  entered  into  a 
composition  agreement,  wherein  defendant  de- 
livered to  plaintiff  a  confession  of  judgment, 
which  was  ineffective  for  the  reason  that  it  was 
not  verified,  and  defendant  thereafter  surren- 
dered a  properly  executed  confession  of  judg- 
ment ana  an  assignment  of  certain  interests 
only  on  condition  that  plaintiff  agree  not  to 
issue  a  body  execution,  plaintiff  was  not  estop- 
ped to  bring  an  action  to  cancel  his  agreement 
not  to  issue  a  body  execution,  on  the  ground 
of  fraud  in  obtaining  it,  by  reason  of  l^ct  that 
he  retained  the  confession  of  judgment,  where 
he  had  disclosed  on  motion  to  vacate  a  judg- 
ment entered  that  he  was  not  holding  the  sec- 
ond confession  of  judgment  by  reason  of  the 
second  agreement*  but  was  holding  it  as  a  part 
of  the  original  agreement— Id. 

CONDEMNATION. 

See  Eminent  Domain. 

CONSPIRACY. 

See  Insane  Persons,  ^s»69. 

H.  CRIMINAIi    RE8POHSXBII.rrY. 
(A)  Ollenaea. 

«=>34  (N.Y.Sup.)  Within  Penal  Law,  {  580, 
which,  after  defining  conspiracy  to  commit  a 
crime  in  subdivision  1,  by  subdivision  6  made  it 
a  misdemeanor  to  conspire  to  commit  acts  for 
the  perversion  or  obstruction  of  justice,  or  of 
the  due  administration  of  the  laws,  the  obstruc- 
tion of  the  administration  of  the  laws  means 
the  prevention  of  the  performance  of  duties  en- 
joined by  law,  so  that  a  conspiracy  to  file  a 
false  and  incomplete  expense  account,  contrary 
to  Election  Law,  {  546,  is  a  misdemeanor,  when 
accompanied  by  an  overt  act  made  necessary 
to  complete  the  offense  by  Penal  Law^  |  683, 
though  filing  the  statement  was  not  m  itself 
a  crime.— People  ex  rel.  Childs  v.  Knott,  176  N. 
Y.  S.  821. 
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(B)  Frctae^atloii  and  PnalvltmeAt* 

!$=5>43(11)  (N.Y.Sup.)  At3  indictment  charging 
that  defendants  conspired  to  induce  the  treas- 
urer of  a  political  committee  to  refuse  to  file 
the  detailed  expense  statement  required  by 
Election  I-aw,  §  546,  and  that  the  treasurer 
filed  a  statement  showing  in  one  item  the  ex- 
penditure of  $11,500  for  rental  of  halls,  sala* 
ries,  and  expenses  of  speakers,  auto  hire,  etc., 
whereas,  the  whole  amount  had  been  paid  to 
two  speakers  for  their  services,  alleged  a  vio- 
lation of  the  statute,  not  a  compliance  there- 
with as  the  result  of  the  conspiracy,  and  was 
sufficient.— People  ex  rel.  Childs  v.  Knott,  176 
N.  Y.  S.  321. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

n.  CONSTRUCTION,   OPERATION, 

ANB  ENFORCXaCENT  OF  CON- 

STITTJnONAI.  PROVISIONS. 

€=»42  fN.Y.Sup.)  The  constitutionality  and  va- 
lidity 01  a  statute  cannot  be  reviewed  in  a  pro- 
ceeding where  there  is  no  person  in  interest 
authorized*  to  test  such  questions. — Scheier  v. 
Mitchell,  176  N.  Y.  S.  597. 
^=>48  (N.Y.)  A  statute,  if  possible,  should  be 
construed  so  that  it  does  not  violate  any  con- 
stitutional provision.— In  re  Saratoga  Ave.  in 
City  of  New  York,  123  N.  E.  197,  226  N.  Y. 
128. 

III.   DISTRIBUTION    OP    GOVBRN- 

MENTAI.  POWERS  AND 

FUNCTIONS. 

(B)  Jadldal  Powers  and  Fnnotloiui. 

<g=»70(3)  (N.Y.)  It  is  the  duty  of  the  conrti 
to  enforce  the  law  imposing  a  tranisfer  tax  on 
remainders  as  it  is  written,  without  considering 
whether  the  burden  is  justified.— In  re  Parker's 
Estate,  123  N.  R  366,  226  N.  Y.  260. 
<g=>70(3)  (N.Y.Sup.)  Whatever  the' legislative 
policy  may  be,  it  is,  w'hen  enacted,  a  para- 
mount direction  to  courts  to  enforce  its  terms, 
and  expedient  questions  or  individual  instances 
of  hardships  are  outside  of  judicial  cognizance. 
—Hughes  V.  Techt.  176  N.  Y.  S.  856. 

X..  EQUAL    PROTECTION    OF    LAWS. 

^=»2I0  (N.Y.Sup.)  A  foreign  corporation,  hav- 
ing complied  with  the  law,  may  sue  in  like  man- 
ner as- a  domestic  corporation,  and  is  entitled  to 
the  equal  protection  of  the  state  laws,  and  to 
the  same  right  to  transact  business  as  a  domes- 
tic corporation,— Bradford  Co.  v.  Dunn,  176  N. 
Y.  S.  834. 

CONTEMPT. 

See  Witnesses,  <9==>293^. 

I.  ACTS  OR  CONDUCT  CONSTITUT- 
ING CONTEMPT  OF  COURT. 

^=:»I4  (N.Y.Sup.)  Where  a  juror  on  voir  dire 
ezan>ination  stated  he  was  unacciuainted  with 
defendants,  who  were  charged  with  running  a 
jdisorderly  resort,  and  in  the  deliberations  of  the 
jury  stated  he  knew  defendants,  and  that  their 


place  was  all  right,  he  is  guilty  of  contempt, 
within  Judiciary  Law,  §  750,  declaring,  as  con- 
tempt, disorderly,  contemptuous,  or  insolent  be- 
havior committed  during  its  sitting  and  in.  the 
immediate  view  of  the  court,  and  directly  tend- 
ing to  interrupt  its  proceedings,  etc.;  such  con- 
duct being  contemntuous,  rather  than  disorderly 
or  insolent  whicn  imply  contumacy. — In  re 
Nunns.  176  N.  Y.  S.  858. 

<5=»28(1)  (N.Y.Sup.)  Where  a  juror  on  voir 
dire  examination  stated  that  he  did  not  know 
defendants,  who  were  charged  w^ith  running  a 
disorderly  house,  and  stated  in  the  delibera- 
tions of  the  jury  that  he  did  know  defendants, 
and  that  their  place  was  all  right,  held,  in  view 
of  Code  Cr.  Proo.  |  413,  such  juror,  in  a  pro- 
ceeding to  punish  for  contempt,  cannot  defend 
on  the  ground  that  a  juror  may  with  impunity 
bring  to  bear  his  own  experience  in  the  doings 
of  life.-In  re  Nunns,  176  N.  Y.  S.  858. 

II«   POWER  TO  PUNISH.  AND  PRO- 
CEEDINGS THEREFOR. 

^=»57  (N.Y.Sup.)  Where  one  charged  with 
criminal  contempt  moved  for  dismissal,  because 
of  the  insufficiency  of  the  moving  papers,  but  it 
did  not  appear  that  the  motion  was  argued,  and 
the  record  showed  that  the  court  proceeded  with- 
out objection  into  an  examination  of  the  facts, 
the  appearance  and  submission  to  hearing  was 
a  waiver  of  any  defects  that  might  be  in  the 
preliminary  process.— In  re  Nunns,  176  N.  Y. 
S.  858. 

^=s>60(l)  (N.Y.Sup.)  In  a  proceedinp  to  punish 
for  criminal  contempt,  the  presumption  of  inno- 
cence, which  requires  proof  of  guilt  beyond  rea- 
sonable doubt,  exists.— In  re  Nunns,  176  N.  Y. 
S.  858.  • 

(S=>60(2)  (N.Y.Sup.)  Where  a  juror  on  fais  voir 
dire  examination  stated  that  he  was  unacquaint- 
ed with  defendants  or  thar  caf6,  which  the 
state  claimed  was  a  disorderly  resort,  other 
members  of  the  jury  may  testify,  in  a  proceed- 
ing to  punish  him  for  contempt,  that  during  the 
deliberations  of  the  jury  he  stated  that  he  was 
acquainted  with  the  defendants  and  their  place 
of  business,  and  that  it  was  all  right,  for  such 
testimony  does  not  violate  the  rule  that  a  ju- 
ror cannot  impeach  his  own  verdict;  there  be- 
ing no  attack  on  the  verdict  itself.— In  re 
Nunns,  176  N.  Y.  S.  858. 

^=>60(3)  (N.Y.Sup.)  In  a  proceeding  to  punish 
juror  for  criminal  contempt,  evidence  held  suffi- 
cient to  show  that  he  deliberately  stated  on 
voir  dire  examination  that  he  was  unacguainted 
with  defendants,  who  were  charged  with  nin- 
ning  a  disorderly  house,  and  that  in  the  delib- 
erations of  the  jury  he  stated  that  he  knew  de- 
fendants and  their  place,  and  it  was  all  right. 
—In  re  Nunns,  176  N.  Y.  S.  858. 
<g=>66(l)  (N.Y.Sup.)  The  proper  remedy  to  re- 
view an  order  finding  one  guilty  of  criminal 
contempt  is  certiorari,  and  appeal  will  not  lie. — 
In  re  Nunns,  170  N.  Y.  S.  858. 
^;=>B7  (N.Y.Sup.)  As  criminal  contempts  in  a 
criminal  matter  are  declared  within  the  purview 
of  the  chapter  on  certiorari  by  Code  Civ.  Proc. 
S  2148,  the  Appellate  Diyision,  on  certiorari 
to  review  an  order  adjudging  one  in  contempt, 
must,  under  section  2140,  consider  whether  there 
was  any  competent  proof  of  all  the  facta  neces- 
sary to  be  proved,  in  order  to  authorize  the  nuk- 
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ins:  of  the  otder»  and,  if  there  wm  such  proof, 
whether  there  was  upon  all  the  evidence  such 
a  preponderance  of  proof  against  the  existence 
of  any  such  facts  that  the  verdict  of  a  jury  af- 
firming the  existence  thereof  would  be  set  aside 
as  against  the  weight  of  the  evidence.— In  re 
Nuuns,  176  N.  Y.  S.  858. 

On  certiorari  to  review  a  determination  ad- 
judging a  former  juror  guilty  of  contempt,  the 
court's  return  as  to  statements  made  by  the 
juror  on  voir  dire  examination  is  conclusive. 
-Id. 

The  proper  remedy  to  review  an  order  finding 
one  guilty  of  criminal  contempt  is  certiorari, 
and  appeal  will  not  lie.— Id. 

CONTINUANCE. 

See  Courts,  «=9l89. 

CONTRACTS. 

See  Accord  and  Satisfaction,  ^=»17;  Action, 
^s»25;  Awrimments ;  Attorney  and  Client, 
<S=>138, 182lBankruptcy,  <g=»363 ;  Bills  and 
Notes;  Breach  of  Marriage  Promise;  Bro- 
kers, «=»8tt;  Carriers,  «=5>12.  107,  108; 
Compromise  and  Settlement;  Corporations, 
^s>151,  320,  542,  661;  Covenants;  Dam- 
ages, «=>78^80,  86,  121,  189;  Eminent  Do- 
main,  ^3»282;  Evidence,  ^=s»66;  Executors 
and  Administrators,  ^=»49,  96,  97;  Fraud, 
«cs9l3,  SI,  69;  Frauds,  Statute  of;  Fraud- 
ulent Conveyances,  ^=^50;  Gas,  «=>6;  Hus- 
band and  Wife,  ^ss>19,  23,  279,  281 ;  Indem- 
nity; Infants,  ^s»49;  Interest,  ^=9  39; 
Limitation  of  Actions,  ^=»2,  95;  Mandamus, 
^=»3;  Municipal  Corporations,  ^=»235,  241, 
360,  819,  886,  911,  l&l,  10^;  New  Trial, 
<l=s>103;  Parties,  ^=>7;  Physicians  and 
Surgeons,  «=>22;  Pleading.  «=»279;  Prin- 
cipal and  Surety,  «=5>59,  117;  Snles;  Spe- 
cific Performance ;  Stipulations ;  Trial,  4=» 
233;  Vendor  and  Purcheser;  War,  <g=>10; 
Witnesses,  «=»29,  141. 

I.   BEQUIBITES   AND   VAUDITT. 
(B)  Parties,  Propoeale,  and  Acceptance* 

^=»28(3)  (N.Y.Sup.)  Evidence  held  not  to  show 
alleged  contract  whereby  defendant  guaranteed 
to  resel]  for  plaintiff  at  not  less  than  $600  a 
rug  coating  plaintiff  |56.^Andonian  v.  Cook, 
176  N.  X  S.  786. 

(D)  Coastdevatloa. 

^=»83  (N.T.Sup.)  Where  defendant  promised  to 
pay  $300  for  a  six  monlfchs*  course  of  physical 
or  medical  treatment  from  plaintiff,  but  found 
he  was  too  weak  to  receive  such  treatment, 
and  notified  plaintiff  he  could  not  fulfill  his 
contract,  he  was  relieved  from  liability  to  pay 
plaintiff  the  contract  price,  having  received  no 
consideration.— J.  W.  Samuel,  Inc.,  v.  Hams, 
176  N.  Y,  S.  378. 

<E)  Validity  of  Aaaeat, 

^=993(1)  (N.Y.Sup.)  A  contract  may  be  re- 
sciudea,  where  a  mi.«?take  is  a  material  fact- 
Wood  V.  Dudley,  176  N.  Y.  S.  494. 
^=>94(2)  (N.Y.Sup.)  A  contract  may  be  re- 
scinded, where  an  innocent  misrepresentation  is 
a  material  fact,— Wood  v.  Dudley,  176  N.  Y. 
S.  494. 


^=399S  (N.Y.Sup.)  A  contract  induced  by  false 
and  fraudulent  representations  is  not  void,  but 
voidable.— Wood  v.  Dudley,  176  N.  Y.  S.  494. 

(F)    liCiralltr   of  Object   and   of   Consider- 
ation. * 

<9=»I4I(1)  (N.Y.Sup.)  Illegality,  as  that  one  of 
the  parties  to  a  contract  intends  to  have  deal- 
ings with  a  country  at  war  with  the  United 
States,  is  never  presumed.— Kannengiesser  v. 
IsraelowitB,  176  N.  Y.  S.  535. 

n.    OONBTRirOTIOK  AND  OPERATION. 

(B)   Partlee. 

<9=»I87(2)  (N.Y.Sup.)  Where  an  owner  of  land 
sold  portions  of  it,  and  entered  into  a  con- 
tract with  a  guarantor  of  a  mortgage  on  the 
land,  which  "authorized"  a  third  party,  with 
whom  the  money  received  from  the  sale  of 
lands  was  deposited,  to  pay  certain  brokerage 
claims  owing  by  the  owner  of  the  land,  such 
authorization  was  equivalent  to  a  contract  di- 
recting the  payment  of  the  brokerage  claim, 
and  was  an  obligation  which  the  broker  him- 
self might  enforce,  without  any  special  au- 
thorisation from  his  debtor.— Bond  &,  Mort- 
fage  Guarantee  Co.  v.  Upland  Healty  Co.,  i70 
L  Y.  S.  18. 

(C)  Sabject-Matter. 

<S=>I89  (N.Y.Sup.)  Where  the  contract  be- 
tween plaintiffs  and  defendant  required  defend- 
ant to  pay  a  premium  on  an  insurance  policy, 
whether  plaintiffs  paid  it  or  not,  the  premium 
was  due  from  defendant  when  it  received  the 
policy.— I.  Tanenbaum  Son  &  Co.  v.  Aron- 
son,  176  N.  Y.  S.  709. 

^=>I92  (N.Y.Sup.)  A  contract  wherein  a  guar- 
antor of  a  mortgage  agreed  to  take  over  the 
mortgage  held  to  contemplate  that  such  guar- 
antor would  secure  releases  of  certain  parts 
of  the  mortgaged  land  which  had  been  sold,  al- 
though the  agreement  contained  no  covenant 
on  the  part  of  the  guarantor  to  do  so.— Bond 
&  Mortgage  Guarantee  Co.  v.  Upland  Bealty 
Co.,  176  N,  Y.  S.  13. 

(F)  Compensation. 

<8=>232(2)  (N.Y.Sup.)  With  respect  to  right  of 
contractor  to  recover  for  extra  work  made  nec- 
essary by  owner's  acts,  the  rule  applies  that  in 
every  express  contract  for  erection  of  a  build- 
ing, or  for  performance  of  other  constructive 
work,  there  is  an  implied  averment  that  person 
for  whom  work  is  to  be  done  will  not  obstruct, 
hinder,  or  delay  contractor,  but,  on  the  con- 
trary, will  in  all  ways  facilitate  performance 
of  the  work. — ^M.  L».  Ryder  Building  Co.  v. 
City  of  Albany,  176  N.  Y.  S.  450. 

A  contractor,  who  agrees  to  lay  a  cement 
floor  on  a  side  hill,  impliedly  agrees  to  make 
the  necessary  fill  to  support  it,  so  that  the  fill 
necessitated  by  the  contract  furnishes  no  basis 
for  claim  for  extra  work.— Id. 

Where  a  contract  provided  for  windows  to 
be  surmounted  with  relieving  arches,  it  wat 
necessarily  implied  that  there  should  be  no 
openings  above  the  windows,  and  contractor 
could  not  recover  extra  compensation  for  fur- 
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ring  between  the  top  of  the  windows  and  the 
lower  sides  of  the  arches.— Id. 

A  contractor  cannot  claim  extra  compensa- 
tion for  digging  test  pits  to  determine  the  depth 
at  which  the  foundation  of  a  building  should  be 
placed;  the  buildings  being  constructed  accord- 
ing to  plans  furnished  by  an  architect.— Id. 

V.  PERFORMANCE  OR  BREACH. 

^s>294  (N.T.Sup.)  Though  plaintiff  made  a 
mistake  in  printing  defendant's  case  on  ap- 
peal, where  mistake  was  corrected  and  plain- 
tiff's work  accepted  and  used,  without  any  im- 
pairment of  its  efficiency  for  the  purpose  for 
which  it  was  designed,  plaintiff  could  rely  on 
substantial  performance,  and  defendant  could 
not  recover  under  his  counterclaim,  based  up- 
on time  spent  in  reading  printed  case  on  ap- 
peal; the  error  complained  of  having  been 
pointed  out  to  him  by  his  opponent  gratuitous- 
ly.— Payne  v.  Mahon,  176  N.  Y.  S.  705. 
<@cs>303(l)  (N.Y.Sup.)  A  party  entering  into  an 
absolute  contract,  without  any  qualification  or 
exception,  and  who  receives  from  other  party 
consideration  therefor,  must  abide  by  it,  and 
either  perform  it  or  pay  the  damages,  unless 
performance  is  rendered  impossible  by  the  act 
of  God,  the  law,  or  the  other  party.— Town  of 
North  Hempstead  v.  Public  Service  Corpora- 
tion of  Long  Island,  17C  N.  Y.  S.  621. 
€=»303(2)  (N.Y.Sup.)  The  exception  excusing 
performance  of  a  contract  where  performance 
is  rendered  impossible  by  act  of  law,  is  confined 
to  cases  where  some  duly  authorized  legal  ac- 
tion or  some  process  of  law  has  made  perform- 
ance physically  impossible,  or  where  impossi- 
bility results  from  destruction  of  the  corpus 
or  thing  by  the  act  of  the  law,  or  where  the 
law  by  legislative  enactment  or  by  some  court 
abrogates  the  contract,  excuses,  prevents,  or 
prohibits  performance,  or  renders  it  illegal.— 
Town  of  North  Hempstead  v.  Public  Service 
Corporation  of  Long  Island,  176  N.  Y.  S.  621. 
Increased  difficulty  and  expense  of  perform- 
ance occasioned  by  law,  enacted  after  the  exe- 
cution of  a  contract,  does  not  excuse  perform- 
ance.—Id. 

^==>308  (N.Y.Sup.)  Under  a  contract  whereby 
plaintiff  agreed  to  install  and  generally  main- 
tain an  electric  sign,  defendant  "to  pay  the 
company  the  sum  of  $56  as  deposit  and  $6.26 
each  week  in  advance  for  the  remaining  term  of 
this  contract  as  rental  for  the  use  of  said  sign 
and  lighting  thereof,"*  the  $56  held  a  deposit 
by  way  of  security  for  performance  of  the 
agreement,  and  not  a  «)ayment  on  account  for 
the  first  weeks  of  the  term. — Federal  Sign 
System  v.  Palmer,  176  N.  Y.  S.  565. 
^=>309(1)  (N.Y.Sup.)  An  agreement  whereby 
plaintiff  agreed  to  install  and  generally  main- 
tain an  electric  sign,  and  defendant  to  pay 
plaintiff  a  certain  amount  each  week  in  ad- 
vance as  rental  for  the  use  of  the  sign  and 
lighting  thereof,  was  not  terminated  by  an  or- 
der of  the  federal  Fuel  Administrator  forbid- 
ding the  illumination  of  the  sign,  except  on 
Saturday  nights.— Federal  Sign  System  v.  Palm- 
er, 176  N.  Y.  Si,  565. 

0=»3I6(1)  (N.Y.Sup.)  Where  a  building  con- 
tract provided  for  completion  by  a  fixed  day, 
and  the  owner  notified  the  contractor  of  failure 
to   comply    therewith,    the    contract   was    not 


thereby  terminated,  where  the  contractor  con- 
tinued the  T7ork  and  the  owner  made  payments 
thereafter,  thus  waiving  the  default.— Eimohar 
Co.  v.  Phillips,  176  N.  Y.  S.  440. 
<e=»32l(3)  (N.Y.Sup.)  Where  a  building  con- 
tract  provides  that,  if  there  is  not  sufficient 
material  on  the  premises,  the  owner  may  in 
case  of  default,  after  three  days'  notice  to  the 
contractor  to  furnish  material,  purchase  same 
himself,  such  owner  cannot  hold  the  contractor 
or  his  surety  liable  for  material  porchased, 
where  no  such  notice  was  given.— Eimohar  Co. 
V.  Phillips,  176  N.  Y.  S.  440. 
<@s=»32l(4)  (N.Y.Sup.)  Where,  upon  the  order  of 
the  building  contractor,  the  owner  made  pay- 
ments to  subcontractors  before  giving  notice 
required  by  the  contract  that  it  would  complete 
the  building,  o\^ng  to  the  contractor's  default, 
such  payments  cannot  be  recovered  by  the  own- 
er from  the  contractor  or  his  surety,  as  part 
of  the  cost  of  completion  after  the  default. — 
Eimohar  Co.  v.  Phillips,  176  N.  Y,  S.  440. 

VI.  ACTIONS   FOB  BREACH. 

<&s>339  (N.Y.)  The  general  denial  in  an  ac- 
don  on  a  contract  simply  puts  in  issue  all 
matters  which  plaintiff  is  bound  to  prove  to 
make  out  his  cause  of  action;  to  avail  him- 
self of  facts  not  appearing  on  the  face  of  the 
contract  to  establish  its  invalidity  or  illegality, 
defendant  must  plead  them.— Quast  v.  Fidelity 
Mut  life  Ins.  Co.,  123  N.  E.  494,  226  N.  Y. 
270. 

CONVERSION. 

See  Trover  and  (Conversion* 

CORPORATIONS. 

See  Action,  ^s>25;  Banks  and  Banking; 
Carriers;  Civil  Rights,  ^=»9;  Constitution- 
al Law,  (@=s>210;  Courts,  <e=>190;  Electric- 
ity; Executors  and  Administrators,  ^=>49, 
115,  514;  Fraud,  <S=:»58,  59;  Gas;  Gifts, 
^=»22 ;  Indemnity,  ^=>1d  ;  Joint-Stock  Com- 
panies; Municipal  Corporations;  Physicians 
and  Surgeons,  ^=s>22;  Sales,  <@=>52:  States, 
€=»112:     Street  Railroads;    Taxation,    ^=> 


IV.   CAPITAL,  STOCK.  AND  BIVI-. 

BSHBS* 

(B)  SubAcrlptlon  to  8to«]c. 

C=5>86  (N.Y.Sup.)  Stock  Corporation  Law,  f  66, 
providing  that  no  corporation  shall  transfer 
any  of  its  property  to  any  of  its  officers,  di- 
rectors, or  stockholders  for  the  payment  of  any 
debt,  has  no  application  to  a  transfer,  where 
all  creditors  at  the  time  were  provided  for  and 
paid.— Kimball  v.  Cash.  ;176  N.  Y.  S.  541. 

(B)   Intere«t,  Dividends,  And  Ife^fv  Stoelc. 

€?=>I51  (N.Y.Sup.)  A  contract  between  all  the 
stockholders  of  a  corporation,  providiq^^  that 
50  per  cent,  of  the  profits  was  to  be  distribut- 
ed in  equal  shares  to  each  of  the  stockholders, 
and  that  the  other  50  per  cent  was  to  remain 
in  the  business  and  to  be  credited  to  the  profit 
account  of  the  respective  parties,  to  be  due  in 
addition  to  the  amount  of  the  ca'pital  stock 
owced  by  the  parties,  held  to  contemplate  the 
distribution  of   the   withheld  50  per  cent,  on 
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the  termination  of  the  contract,  whether  ter- 
minated before  its  natural  expiration  by  mu- 
tual agreement  or  otherwise.— Bernflteia  r. 
Bsskay  Waist  Co.,  176  N.  Y.  S.  94. 

A  contract  between  all  the  stockholders  of  a 
corporation,  proyiding  for  the  division  of  50 
per  cent,  of  the  profits,  the  other  50  per  cent, 
to  remain  in  the  business  and  to  be  credited 
to  the  profit  account  of  the  respectlye  parties, 
is  enforceable  on  a  termination  of  the  contract 
by  mutual  agreement,  where  the  capital  of  the 
corporation  remains  unimpaired,  and  its  cred- 
itors are  not  harmed,  notwithstanding  the  re- 
maining stockholders  would  thereby  be  forced 
to  contribute  more  money  for  working  capital 
or  to  diminish  the  corporation's  actiyities.— Id. 
^S9l52  (N.Y.Sup.)  The  directors  of  a  corpo- 
ration are  the  only  persons  who  can  appropri- 
ate earnings  of  the  corporation  to  the  payment 
of  dividends.— Cuppy  v.  Ward,  176  N.  Y.  8. 
233. 

V.  MEMBEKS   AMB   8TOCKHOLDEBS. 

(A)  Rlffltta  And  Liabilities  mm  t«^  Corpora- 
tion. 

^=»I74  (N.Y.Sup.)  While  equity  will  disregard 
the  legal  fiction  that  a  corporation  is  a  sepa- 
rate entity  in  certain  cases,  such  rule  does  not 
apply  to  a  corporation  organized  and  existing 
and  operating  as  a  distinct  entity  prior  to  an 
agreement  between  the  stockholders  forming 
the  basis  of  an  injunction  suit— Cuppy  v. 
Ward,  176  N.  Y.  S.  233. 

Where  two  stockholders  of  an  existing  cor- 
poration acquired  all  its  stock  under  an  agree- 
ment that  the  net  earnings  should  be  distrib- 
uted 20  per  cent  to  the  stockholders  as  divi- 
dends, 80  per  cent,  to  one  of  the  stockholders 
until  advances  made  by  him  were  repaid,  and 
then  to  the  other  stockholder  until  advances 
made  by  him  were  repaid,  the  agreement  did 
not  operate  to  change  the  exiatiog  corporate 
entity  into  an  incorporated  copartnership.— Id. 
^=»I77  (N.Y.Sup.)  In  suit  against  corporation 
on  notes  given  plaintiff  stockholder  for  a  bal- 
ance of  salary  undrawn  by  him,  evidence  held 
to  justify  finding  for  plaintiff  of  the  facts  that 
the  vote  of  salary  to  him,  with  othera,  was 
intended  as  compensation  for  actual  work. — 
Mitchell  V.  Forest  City  Printing  Co.,  176  N. 
Y.  S.  167. 

Where  salaries  voted  to  principal  stockhold- 
ers, active  workers  in  the  company's  business, 
though  in  words  made  to  them  as  officers,  in 
fact  were  intended  and  understood  as  compen- 
sation for  services,  and  all  other  stockholders 
have  received  their  compensation,  plaintiff 
should  not  be  denied  the  amount  which  ap- 
peared on  the  books  as  due  him  for  undrawn 
salary,  for  which  the  company  executed  its 
notes. — Id. 

VI«  OFFICSItS  AUD  AOENTS. 

(A)   Blectlon  or  Appointment,  Q,aalUlea-> 
tlon*  and  Tenure. 

^=s>294  (N.Y.Sup.)  In  a  suit  for  an  injunction 
to  compel  a  majority  stockholder  to  reinstate 
plaintiff  as  manager  of  the  corporation,  after 
having  been  discharged  for  dishonesty  and  un- 

176N.Y.a-60 


;  faithfulness,  a  complaint  alleginff  such  facts 
j  and  that  the  charges  were  false  does  not  give 
I  the  conrt  jurisdiction  to  try  the  alleged  cause 
^for  plaintiff's  discharge,  and  to  reinstate  him 

in  his  position  if  the  discharge  was  wrongful; 

plaintiff  having  an  adequate  remedy  at  law. — 
^  Cuppy  V.  Ward,  176  N.  Y.  S.  233. 

i  (C)  aiffltta,  Dutlea,   and  I<inbllitlefi   aa  to 
Corporation  and  Its  Membera. 

«=»320(13)  (N.Y.Sup.)  The   court   will   not  by 
'  mandatory   injunction    take    the   c6ntrol   of   a 
corporation  from  the  directors  elected  by  the 
majority  stockholder,   and   vest   the   exclusive 
management  in  a  minority  stockholder,  merely 
,  because  such  minority  stockholder  had  a  con- 
tract with  the  only  other  stockholder,  which, 
I  if  properly  carried  out  by  the  minority  stock- 
holder, would  have  repaid  both  the  stockhold- 
ers their  investment.— Ouppy  v.  Ward,  176  N. 
Y.  S.  233. 

VII.   COKPORATE  POWEBS   AND 
UABUiITIES. 

(B)  Representation  of  Corporation  by  Of- 
floera  and  Agentm* 

^=»4I4(1)  (N.Y.Sup.)  A  corporation  may  not 
defeat  its  obligations  on  notes  by  an  attack 
on  Its  own  internal  acts;  that  is  to  say,  it  can- 
not collaterally  determine  the  legality  of  its 
acts,  done  under  forms  of  law  to  defeat  its  ob- 
I  ligations,'  issued  with  a  full  knowledge  of  all 
I  facts  by  tm  officer  held  out  as  having  authority 
to  make  the  notes.— Mitchell  v.  Forest  City 
Printing  Co.,  176  N.  Y.  S.  157. 

I  Vm.  INSOLVENCY  AMD  RECEIVERS. 

■  <©=5>542(3)  (N.Y.Sup.)  Where    stockholders    of 
]  an  insolvent  corporation  entered  into  an  agree- 
1  ment,  as  the  result  of  which  the  corporate  as- 
;  sets  were  distributed  among  them,  a  stockhold- 
i  er  and  director  was  personally  liable  to  a  credi- 
I  tor  for  only  such  sum  as  such  creditor  would 
I  have  received,  had  the  property  of  the  corpora- 
tion, at  the  time  of  the  distribution,  been  con- 
verted into  money  and  applied  to  the  payment 
of  the  corporate  debts  pro  rata,  under  Stock 
Corporation  Law,  §  66.— Kelly  v.  Mendelson, 
176  N.  Y.  S.  464. 

Where  plaintiff  entered  into  an  agreement  to 
perform  a  certain  amount  of  work  for  a  cor- 
poration, and,  while  the  services  were  being 
rendered,  the  stockholders  entered  into  an 
agreement,  as  a  result  of  which  the  corporate 
•  aesets,  the  corporation  being  insolvent,  were 
distributed  among  them,  plaintiff  would  be  en- 
'  titled  to  recover  from  a  majority  stockholder 
and  director,  outside  of  the  provisions  of  ei- 
ther the  Stock  or  General  Corporation  Law, 
as  to  services  rendered  after  the  distribution 
to  such  majority  stockholder  for  his  individual 
benefit  in  the  completion  of  the  contract  origi- 
nally entered  into  with  the  corporation.— Id. 
<8=»542(3)  (N.Y.Sup.)  Stock  Corporation  Law, 
H  66,  providing  that  no  corporation  shall  trans- 
fer any  of  its  property  to  any  of  its  officers,  di- 
rectors, or  stocltholders  for  the  payment  of  any 
debt,  has  no  application  to  a  transfer,  where 
I  all  creditors  at  the  time  were  provided  for 
and  paid,-Kimball  v.  Cash,  176  N.  Y.  S.  541. 
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X.  OaKSOI«IDATIOK. 

^=:»584  (N.Y.Sup.)  Stock  Corporation  Law,  | 
17,  providing  that  a  minority  stockholder,  ou 
sale  of  tlie  company's  property,  may  have  an 
appraisement  of  the  value  of  his  stock  and  pay- 
ment therefor  by  the  company,  being  intended 
to  protect  the  rights  and  interests  of  noncon- 
senting  minority  stockholders,  should  be  strict- 
ly construed,  to  the  end  that  they  be  not  de- 
prived of  its  beneficial  purposes.— In  re  Rowe, 
176  N.  Y.  S.  753. 

A  minority  stockholder,  not  consenting  to 
sale  of  the  company's  real  and  personal  proper- 
ty, is  entitled  to  the  appointment  of  appraisers 
of  the  value  of  his  stock,  pursuant  to  Stock 
Corporation  Law,  §  17,  though  23  of  the  24 
shares  he  owns  and  holds  are  not  registered  in 
his  name  on  the  books  of  the  company,  he  hav- 
ing brought  himself  within  the  provisions  of 
the  section  as  to  time  of  demand  of  payment 
for  bis  shares  and  objection  to  the  sale.— Id. 

XII.   FOREIOK   CORPORATIONS. 

^s»64l  (N.Y.Sup.)  General  Corporation  Law,  f 
15,  was  designed  to  regulate  and  control  the 
business  of  foreign  stock  corporations,  and  for 
the  protection  of  citizens  against  any  unlawful 
business  of  a  foreign  stock  corporation  doing 
business  in.  the  state,  and  to  render  them  equal- 
ly accessible  to  process  with  domestic  corpora- 
tions.—Bradford  Co.  V.  Dunn.  176  N.  Y.  S.  834. 
<e=>643  (N.Y.Sup.)  Compliance  witti  General 
Corporation  Law,  §  15,  is  a  condition  precedent 
to  a  right  of  a  foreign  stock  corporation  to  do 
business  in  the  state. — Bradford  Co.  v.  Dunn, 
176  N.  Y.  S.  834. 

^=>66l(l)  (N.Y.Sup.)  A  foreign  corporation, 
having  complied  with  the  law,  may  sue  in  like 
manner  as  a  domestic  corporation,  and  is  en- 
titled to  the  equal  protection  of  the  state  laws, 
and  to  the  same  rijp^ht  to  transact  business  as 
a  domestic  corporation.— Bradford  Co.  v.  Dunn, 
176  N.  Y.  S.  834. 

<@=»66l(2)  (N.Y.Sup.)  Penalty  for  failure  to 
comply  with  the  statute  relating  to  foreign  cor- 
porations (General  Corporation  Law^  §  15)  is 
the  prohibition  to  maintain  any  action  in  the 
state  upon  any  contract  made  by  it  within  the 
state,  and  such  prohibition  is  primarily  to  com- 
pel obedience  to  state  laws,  and  not  that  the 
defendant  may  repudiate  a  contract  obligation, 
and  such  a  defense  should  be  allowed  in  fur- 
therance of  public  policy.— Bradford  Co.  t. 
Dunn,  176  N.  Y.  S.  8S4. 

COSTS. 

See  Appeal,  ^=»873;  Assignments,  ^=»126: 
Attorney  and  Client,  <g=>44,  138;  Chattel 
Mortgages,  «=>297 ;  Courts,  «$»190;  Dis- 
missal and  Nonsuit,  <@=»37;  Eminent  Do- 
main, <&=p265.;  Husband  and  Wife,  ^=>244; 
Judgment,  ^=>167. 

I.  NATURE,  GROUNDS,  AND  BXTENT 
OF  RIGHT  IN  GENERAI*. 

<©c»4  (N.Y.Sup.)  Code  Civ.  Proc.  §  3234,  has 
no  application  to  the  Municipal  Court;  Munici- 
pal Court  Code,  §  164,  being  complete  in  it- 
self, and  intended  to  cover  the  amount  to  be 


awarded  as  costs  in  every  case,— Dunne  t.  New 
York  Telephone  Co.,  176  N.  Y.  S.  519. 
«=»9  (N.Y.Sur.)  In  view  of  Code  Civ.  Proc.  f 
2743,  the  surrogate  has  no  power  to  award 
costs,  or  to  make  allowances  for  any  purpose, 
unless  expressly  authorized  to  do  so.— In  re 
Hendel's  Estate,  176  N.  Y.  S.  262.      - 

Notwithstanding  Trading  with  the  Enemy 
Act  Oct.  6,  1917  (U.  S.  Comp.  St.  U918,  H 
3115%a-3115%j),  a  surrogate  is  not  author- 
ized to  grant  an  order  directing  the  payment 
of  the  fees  of  one  of  the  state  attorneys  for 
the  Alien  Property  Custodian  .—Id. 
<@=»32(3)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  §  164,  providing  for  allowance  of  costs  to 
prevailing  party,  the  **prevailing  party"  is  that 
party  in  whose  favor  judgment  is  entered^  even 
though  the  other  party  may  have  been  success- 
ful in  defeating  the  larger  part  of  his  claim.— 
Dunne  v.  New  York  Telephone  Co.,  176  N.  Y. 
S.  519. 

VH.   ON  APPfiAIi  OR  ERROR  AHD 

ON  NEW  TRIAIi  OR  MOTION 

THERETOR. 

«=>247  (N.Y.Co.Ct.)  Under  CJode  Civ.  Proc  § 
3066,  par«  5,  respondent  whose  judgment  was 
affirmed  only  in  part  was  entitled  to  $10  costs 
and  disbursements.— ^ifford  v.  Fargo,  176  N. 
Y.  S.  668. 

VIII.   PAYMENT  AND   REMEDIES 
FOR   COIXEOTION. 

<ft=>277(5)  (N.Y.Sup.)  The  failure  of  another 
plaintiff  in  a  different  action  to  pay  costs  im- 
posed therein  as  terms  of  discontinuance  does 
not  furnish  any  sufficient  ground  for  staying 
plaintiff  in  this  action;  the  parties  and  causes 
of  action  not  being  the  same.— Keena  v.  Sulli- 
van, 176  N.  Y.  S.  512. 

COUNTERCLAIM. 

See  Set-Cff  and  Counterclaim* 

COUNTIES. 


See    Courts,    ^c»18&; 
Venue,  ^8952. 


Execution,     ^=s>435; 


V.   OUklMS  AGAINST  COUNTT. 

«=»206(2)  (N.Y.)  County  board  of  supervi- 
sors, after  considering,  auditing,  and  allowing 
a  claim,  no  appropriation  having  been  made, 
could  rescind  its  action,  though  claimant  had 
been  given  a  certificate  that  claim  had  been 
audited  at  a  certain  amount  and  claim  bad  been 
assigned  after  audit,  but  before  the  board's 
cescission.^Equitable  Trust  Co.  of  New  York 
V.  Hamilton.  123  N.  E.  380.  226  N.  Y.  241, 

COURTS. 

See  Contempt*  Corporations,  ^=»294:  Costs, 
<g=»&,  32;  JB3minent  Domain,  «=s>265;  In- 
fants, ^=>73;  Insane  Persons,  ^=>68,  91; 
Judgment,  <©=»622,  822,  951 ;  Justices  of  the 
Peace;  Landlord  and  Tenant.  ^=>301,  304; 
Prohibition ;  States,  <S=»4,  184 ;  Trusts,  «=» 
298;    War,  «=5>12;    WUls,  «s»695. 
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XL.  BSTABMSmffiBTrr,    OaEtOAKiaCA- 

TION,   ANB  PROCEDXmE  IK 

GHHfERAJL. 

(A)   Crentlon  and  Conatltntlon,  and  Coart 
OfBcera. 

«=s>59  (N.Y.Sup.)  An  extraordinary  Trial  Term 
of  the  Supreme  Court,  though  declared  illegally 
constituted,  Mras  a  de  facto  court,  and  all  pro- 
ceedings  had  before  it  and  taken  without  objec- 
tion prior  to  issuance  of  alternative  writ  ol 
prohibition  were  valid,  the  Supreme  Court  per 
se  having  jurisdiction.— People  ex  rel.  Horo- 
witz V.  Hanley,  176  N.  Y.  8.  392. 

(D)    Rnlea     of     Deelalon,      Adjodleatlona, 
Opinions,  and  Recorda. 

C=»90(l)  (N.Y.Sup.)  An  affirmance  by  an  ap- 
pellate court,  without  opinion,  of  an  order  by 
a  Surrogate's  Cfturt,  amounts  to  a  decision  of 
the.  matter  actually  decided  below,  not  of  the 
reasons  set  forth  in  the  opinion  of  the  trial 
court.— People  ex  rel.  Metropolitan  Trust  Co, 
of  City  of  l<ew  York  v.  Travis,  176  N.  Y.  S. 
766. 

<g:=>92  (N.Y.Sup.)  Statements  'by  court  as  to 
necessity  of  certain  allegations  in  indictment 
were  obiter  dicta,  where  indictment  was  held 
sufficient  in  other  respects,  and  a  conviction 
sustained  thereunder. — People  v.  CashdoUar, 
176  N.  Y.  S.  443. 

<S=»97(5)  (N.Y.Sup.)  Construction  placed  up- 
on effect  of  federal  statute  by  United  States 
District  Court  will  be  given  controlling  weight 
by  state  court.— Ruddy  v.  Morse  Dry  Dock  & 
Repair  Co.,  176  N.  Y.  S.  731. 
<g=»99(l)  (N.Y.Sup.)  Judgment  of  Appellate 
Division,  setting  aside  a  chattel  mortgage  and 
adjudging  that  defendant  deliver  mortgaged 
property  to  plaintiff,  or  in  the  alternative  pay 
the  value  thereof,  cannot  be  reviewed  by  a  jus- 
tice at  Special  Term  on  a  motion  to  punish  de- 
.fondant  for  contempt  for  disobedience.— Mutual 
Thread  Co.  v/  Oriental  Textiles,  176  N.  Y.  S. 
313. 

It  appearing  that  a  judgment  of  the  Appel- 
late Division  required  an  act  to  be  performed 
by  defendant,  which  upon  due  proof  of  service 
and  demand  for  compliance  be  has  failed  and  re- 
fused to  obey,  order  puTilBhiiig  for  cont«^pt 
should  have  been  granted  by  judge  at  Special 
Term.— Id. 

<&=9l07  (N.Y.Sup.)  The  order  of  a  Surrogate's 
Court  in  modifying  a  previous  transfer  tax 
order  is  controlling,  and  is  not  to  be  modified 
or  limited  by  what  he  may  have  said  in  his 
opinion.— People  ex  rel.  Metropolitan  Trust  Co. 
of  City  of  New  York  v.  Travis,  176  N.  Y.  S. 
765. 

TV.   COURTS    OF  LIMITED   OR  INFE- 
RIOR JURISDIGTION. 

^==9168  (N.Y.Sup.)  Though  Municipal  Court  is 
limited,  in  awarding  judgment,  to  $1,000  maxi- 
mum, it  is  not  precluded  from  fixing  a  party's 
damages  for  a  larger  amount.-^Silberstein  v. 
Begun.  176  N.  Y.  S.  5r)8. 

<&=3l89(3)  (N.Y.Sup.)  Where  an  order  denying 
change  of  venue  recites  notice  of  motion  and 
refers  to  affidavits  used  on  behalf  of  defend- 
ant, and  that  plaintiff  appeared  in  oppositton. 
and  the  affidavits  showed  plaintiff  a  resident  of 


the  county  of  Kings,  and  the  defendant  of  the 
Second  district,  borough  of  the  Bronx,  while 
the  action  was  brought  in  the  Second  district, 
borough  of  Manhattan,  it  was  error  to  deny 
change  oi'trenue.— Appelman  ▼.  Shapiro,  176 
N,  Y.  S.  20. 

<8=>r89(4)  (N.Y.Mun.Ct.)  Under  Municipal 
Court  Code,  §  23,  providing  that  an  order  for 
service  of  summons  upon  a  defendant  residing 
within  the  city  of  New  York  may  be  made  by 
the  court,  etc.,  an  order  for  substituted  service 
can  be  made  only  where  the  defeifdant  is  a  resi- 
dent of  the  city  of  New  York.— Sever  v.  Zucca, 
176  N.  Y.  S.  428. 

Where  affidavits  upon  which  an  order  under 
Municipal  Court  Code,  f  23,  for  substituted 
service  upon  defendant  was  granted,  though 
tending  to  show  that  he  had  an  office  in  city  of 
New  York,  failed  to  show  that  he  was  a  resi- 
dent of  that  city,  the  court  acquired  no  juris- 
diction, in  view  of  section  17,  subd.  1,  and  a 
motion  for  direction  of  judgment  against  him 
will  be  denied  and  the  order  for  substituted 
service  vacated.— Id. 

<5=»I89(7)  (N.Y.Sup.)  In  action  on  notes,  an- 
swer held  sufficient  to  set  up  defense  of  want  of 
consideration  in  view  of  Municipal  Court  Code, 
f  93,  as  to  liberal  construction  of  pleadings.— 
McConnell  ▼.  Pried,  176  N.  Y.  8.  521. 
<8=»I89(10)  (N.Y.Sup.)  Municipal  Court's  re- 
fusal of  continuance  for  one  day  upon  request 
of  attorney  engaged  in  trial  before  a  federal 
court  held  erroneous.— R.  M.  Loe  wen  thai  & 
tJo.  V.  Philadelphia  Rubber  Works  Co.,  170 
N    Y    S    738 

^189(11%)"  (N.Y.Sup.)  Under  Municipal 
Court  Code,  §  118,  subd.  2,  the  court  has  no 
authority  to  direct  a  trial  by  jury  after  sub- 
mission of  cause  to  court.— White  Star  Garage 
V.  Ardizone,  176  N.  Y.  S.  81. 
«=»»89(16)  (N.Y.Sup.)  A  judgment  in  Munici- 
pal Court  by  default  for  nonappearance  is 
properly  opened  without  conditions,  where  day 
before  time -set  for  trial  defendant's  attorney 
notified  attorney  for  plaintiff  that  he  was  en- 
gaged in  pending  trial  and  asked  that  trial  be 
adjourned  or  held  subject  to  engagement,  but 
notwithstanding  judgment  by  default  was  tak- 
en on  day  set  for  trial.— Dressier  v.  Hochs tet- 
ter, 176  N.  Y.  S.  1. 

®=»I89(16)  (N.Y.Sup.)  Motion  made  March, 
1919,  to  open  default  suffered  January,  1918, 
was  not  made  within  required  time,  under  Mu- 
nicipal Court  Code,  §  129,  subd.  2,  requiring 
such  motion  to  be  made  with  due  diligence, 
and  in  no  event  more  than  one  year  after  en- 
try of  judgment.— Bemetein  y.  Rubin,  176  N. 
Y.  S.  80. 

«B»«  89(15)  (N.Y.Mun.Ct.)  A  judgment  entered 
by  clerk  of  the  Municipai  Court  of  the  city  of 
New  York,  presumably  in  conformity  with  Code 
Civ.  Proc.  |§  1273-1278,  on  a  so-called  confes- 
sion of  judgment  filed  by  defendant,  who  had 
neither  entered  an  appearance  nor  filed  an  an- 
swer, was  irregular,  where  formalities  of  notice 
to  plaintiff  or  of  securing  his  consent  had  not 
been  observed,  and  in  view  of  Municipal  Court 
Code  §  6.  subd.  8,  and  rule  33  of  the  Municipal 
Court,  will  be  vacated,  and  plaintiff's  motion  for 
leave  to  discontinue  granted.— Connecticut 
Blower  Co.  y.  John  Thatcher  &  Son,  176  N.  Y. 
S.  422. 
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<@s»l90(2)  (N.T.Sup.)  No  appeal  lies  from  an 
order  of  the  Municipal  Court  dismissing  the 
complaint  at  the  opening  of  the  trial,  and  the 
matter  can  only  be  reviewed  upon  appeal  tak- 
en from  a  judgment.— Rogers  v.  Black  &  White 
Cab  Co.,  176  N.  Y.  S.  473. 
<e=s>l90(2)  (N.Y.Sup.)  Where  president  of  de- 
fendant foreign  corporation  was  served  with 
summons  while  in  New  York,  and  defendant, 
claiming  to  be  a  nonresident  and  not  trans- 
acting business,  within  the  state,  obtained  an 
order  vacating  the  service,  such  order  was  not 
appealable,  under  Municipal  Court  Code,  § 
154.— Kilpatrick  v.  Tucker,  176  N.  Y.  S.  708. 
^=s>l90(2)  (N.Y.Sup.)  Appeal  will  not  lie  from 
an  order  of  the  Municipid  Court  staying  plain- 
tiff from  proceeding  with  trial  of  the  action 
pending  trial  of  an  action  in  the  Supreme  Court 
brought  by  defendant:  the  order  not  being  one 
of  those  enumerated  in  Municipal  Court  Code, 
i  154.— Richardson  y.  Lehman,  176  N.  Y.  S. 
758. 

«=»I90(8)  (N.Y.Sup.)  Under  Municipal  Court 
(^ode,  I  155,  providing  that  appeal  from  judg- 
ment or  final  order  brings  up  for  review  inter- 
mediate order  specified  in  notice  of  appeal, 
and  which  necessarily  affects  judgment  or  final 
order,  an  order  for  a  jury  trial,  an  order  re- 
fusing to  vacate  such  order,  and  an  order  for 
the  payment  of  -jury  fees  were  reviewable.— 
White  Star  Garage  v.  Ardizone,  176  N.  Y. 
S.  31 

<^  1 90(9)  (N.Y.Sup.)  That,  when  plaintiff's 
motion  for  judgment  on  the  pleadings  wat 
made,  plaintiff  had  not  obtained  an  orddr  in 
the  City  Court  to  make  order  of  reversal  of 
the  Supreme  Court  on  the  first  appeal  the  or- 
der of  the  City  Court,  is  a  mere  formal  irreg- 
ularity, which  can  be  corrected  at  any  time  by 
direction  that  order  be  entered  nunc  pro  tunc, 
and  defendant's  contention  with  reference 
thereto  will  be  overruled  on  the  second  appeal. 
—Kips  Bay  Brewing  &  Malting  Co.  v.  J.  H. 
Tooker  Printing  Co.,  176  N.  Y.  S.  65. 
<g=»l90(9)  (N.Y.Sup.)  Where  City  Court  denied 
costs,  apparently  upon  ground  of  lack  of  pow- 
er, the  Appellate  Term,  on  appeal,  may  modi- 
fy judgment,  so  as  to  award  costs.— Stevens  v. 
Hush,  176  N.  Y.  S.  602. 

V.   COURTS  OF  PROBATE  JITRISDIO- 
TION. 

<S=»I99  (N.Y.Sup.)  Code  Civ.  Proc.  §  2770,  mak- 
ing certain  provisions  applicable  to  proceedings 
in  Surrogates'  Courts,  being  remedial  in  char- 
acter, should  have  a  fair  and  reasonably  liberal 
construction.— People  ex  reL  Lewis  v.  Fowler, 
176  N.  Y.  S.  806. 

^=:»20l  (N.Y.Sur.)  A  surrogate  can  only  exer- 
cise such  jurisdiction  as  has  been  specially  con- 
ferred upon  him  by  statute,  together  with  those 
incidental  powers  which  may  be  requisite  to 
effectually  carry  out  the  jurisdiction  actually 
granted.— In  re  Hendel's  Estate,  176  N.  Y.  S. 
262. 

^==>202(1)  (N.Y.Sur.)  The  pleadings  and  prac- 
tice in  the  Surrogate's  Court  are  peculiar  to 
that  court,  and  the  inquisition  with  a  jury  is 
not  a  trial  at  law.— In  re  Walsh's  Will,  176  N. 
Y.  S.  701. 

«=>202(3)  (N.Y.Sur.)  Code  Civ.  Proc.  |  2538, 
provides  that  the  surrogate  must  make  an  or- 


der directing  trial  by  Jury,  if  seasonably  de- 
manded, and  in  any  proceeding  in  which  any 
controverted  question  of  fact  arises  the  surro- 
gate may  in  his  discretion  make  such  order 
without  demand.— In  re  Walsh's  Will,  176  N. 
Y.  S.  701. 

«s=»202(5)  (N.Y.Sur.)  Except  as  otherwise  spe- 
cially provided,  a  perfected  appeal  has  the  ef- 
fect of  a  stay  of  the  proceedings  described  in 
Code  Civ.  Proc.  |  1310,  and  therefore,  under 
section  2557,  the  enforcement  of  a  decree  or 
order  which  is  stayed  by  a  perfected  appeal  ap- 
plies to  the  collection  of  money,  delivery  of 
property,  committing  for  contempt,  or  other 
things  required  to  be  done  by  the  one  against 
whom  the  order  was  directed.— In  re  Walsh's 
Will,  176  N.  Y.  S.  701. 

COVENANTS. 

See  Eminent  Domain,  ^s>06;  Specific  Per- 
formance, ^s»12. 

H.  COKSTBUOTZOK  AHD  OPEBATION. 
(C)   Covenants  as  to  Use  off  Real  PropertT- 

^=»49  (N.Y.Sup.)  Covenants  limiting  the  use 
of  land  should  be  strictly  construed. — ^In  re 
Roosevelt  Ave.  in  City  of  New  York,  176  N. 
Y.  S.  374. 

^s>5l(2)  (N.Y.Sup.)  Covenant  that  no  more 
than  one  dwelling  should  be  erected  within  area 
of  each  parcel  of  land,  consisting  of  two  ad- 
joining lots,  each  20  feet  fronting  on  the  street, 
did  not  prohibit  building  on  claimants'  lots, 
from  which  such  portions  were  taken  by  the 
city  in  street  opening  proceeding,  so  as  to 
leave  lots  with  an  area  of  less  than  40  feet 
on  the  street.— In  re  Roosevelt  Ave.  in  City  of 
New  York,  176  N.  Y.  S.  374. 

CRIMINAL  LAW. 

See  Arson;  Burglary;  Conspiracy,  ^=»34r-43; 
Contempt,  «=»57,  60,  66.  67 ;  Elections,  «=> 
317;  Indictment  and  Information ;  Intoxicat- 
ing Liquors;  Larceny;  Malicious  Prosecu- 
tion, ^=»20;  Perjury'  Prohibition,  ^=>33; 
Receiving    Stolen   €K>ods;    Witnesses. 

I.   NATTTBB  AKD  EUBMENTS   OF 

CRIME  AND  DEFENSES 

IN  OENERAI.. 

^=»I3  (N.Y.Sup.)  The  provision  of  Election 
Law.  I  550,  that  one  stimmarily  proceeded 
against  for  failing  to  file  a  correct  statement  of 
expenses  may,  if  the  failure  was  willful,  be 
punished  by  fine  and  imprisonment,  was  not  in- 
tended as  an  exclusive  remedy.— People  ex  rel. 
ChUds  V.  Knott,  176  N.  Y.  S.  321. 

X.  EVI0ENGE. 

(A)  Jadloial    Ifotloe,    PresamptioB%    and 

Burden  of  Prooff. 

^=s>304(20)  (N.Y^up.)  Court  judicially  knows 
^at  lager  beer  is  a  malt  and  fermented  liquor. 
—People  V.  CashdoUar,  176  N.  Y.  S.  443. 

(B)  Faeta  in  Issue  and  Relevant  to  laanem, 

and  Rea  GeatAB* 

«=s»343  (N.Y.Sup.)  Threats  to  commit  a  par- 
ticular crime  are  significant  to  prove  the  com^ 
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mission  of  that  very  crime  by  the  person  mak- 
ing them,  for  the  reason  that  threats  indicate 
an  intention  to  d6  it,  and  the  existence  of  this 
intention  creates  a  probability  that  he  has  in 
fact  committed  it;  but  threats  are  not  in  them- 
selves sufficient  to  identify  the  person  who  com- 
mits a  crime.— People  v.  Whitlock,  176  N.  T 
S.  436. 

(B)   Best   and   Secondary   and   Demonstra- 
five  Bvldenee. 

^=»400(2>  (N.Y.Sup.)  In  a  prosecution  for  per- 
jury by  falsely  testifying  before  a  grand  jury, 
the  stenographer  of  the  grand  jury  was  in- 
competent to  testify  as  to  the  subject-matter 
under  investigation;  his  testimony  not  ^eing 
the  best  evidence.  The  matter  could  have  been 
proved  by  his  reading  from  bis  notes,  or  by 
testimony  of  one  of  the  members  of  the  jury, 
under  Code  Cr.  Proc.  §  266.— People  v.  Good- 
heim,  176  N.  Y.  S.  468. 

(I)  Opinion  BTldence. 

^=»448(2)  (N.T.Sup.)  In  a  prosecution  for 
perjury  by  falsely  testifying  before  a  grand  ju- 
ry, testimony  tending  to  disclose  the  subject- 
matter  under  investigation  by  the  grand  jury 
held  inadmissible  on  the  ground  that  the  ques- 
tion called,  not  for  a  statement  of  facts,  but 
the  conclusion  of  the  witness.— People  v.  Good- 
heim,  176  N.  Y.  S.  468. 

(M)  Welfflit  and  Sufllclency.  . 

^^552(3)  (N.Y.Sup.)  Circumstantial  evidence 
to  Justify  conviction  must  exclude  every  other 
reasonable  hypothesis,  except  the  guiltiness  of 
the  defendant  as  an  explanation  of  the  circum- 
stances proven.— People  v.  Whitlock,  176  N.  Y. 
8.  436. 

^=»566  (N.Y.Sup.)  Threats   are   not   in   them- 
selves  sufficient   to   identify   the    person   w'ho 
commits  a  crime.— People  v.  Whitlock,  176  N. 
Y.  S.  436. 
€»568  (N.Y.Sup.)  Ill    will    may   indicate    the 

Sresence  of  a  desire  to  do  another  an  injury, 
ut  in  probative  value  falls  very  short  of  a 
definite,  well-fixed  intention  to  commit  the  par- 
tic\i1ar  act  committed.— People  v.  Whitlock.  176 
N.  Y.  S.  436. 

ZIZ.  TRIAIi. 

(O)  Reception  of  Bvldenee. 

^=»687(1)  (N.Y.Sup.)  In  a  prosecution  for  per- 
jury, where  defendant  called  to  the  attention  of 
the  trial  court  the  lack  of  proof  of  the  mate- 
riality of  his  alleged  false  testimony  before  the 
jury  had  retired,  the  court  could  have  permit- 
ted the  case  to  have  been  reopened  and  the 
proof  supplied,  and  by  not  raising  the  question 
until  after  the  charge  defendant  did  not  waive 
the  objection.— People  v.  Goodheim,  176  N.  Y. 
S.  468. 

XV.  APPEAL  AMD  ERROR,  Aim 
CERTIORARI. 

(B)  Presentation  and  ReaerTatlon  in  Low- 
er Conrt  of  Grounds  of  Review. 

•» 1 036(8)  (N.Y.Sup.)  In  a  prosecution  tot 
perjury,  where  defendant  called  to  the  attention 


of  the  trial  conrt  the  lack  of  proof  of  the  ma- 
teriality of  his  alleged  false  testimony  before 
the  jury  had  retired,  the  court  could  have  per- 
mitted the  case  to  have  been  reopened  and  the 
proof  supplied,  and  by  not  raising  the  question 
until  after  the  charge  defendant  did  not  waive 
the  objection.— People  v.  Goodheim,  176  N.  Y, 
S.  468. 

(C)    Proeeedlnfffi    for    Transfer    of    Canse» 
and  BITect  Tliereof. 

<S=»I073  (N.Y.Sup.)  One  convicted  of  perjury 
alleged  to  have  been  committed  on  trial  of  one 
M.  for  robbery,  by  testifying,  in  recantation, 
that  M.  was  not  the  man  whom  he  saw  engag- 
ed in  commission  of  a  possible  criminal  act, 
where  he  had  previously  testified  and  identified 
M.  as  one  perpetrator  of  alleged  crime,  espe- 
cially where  M.  was  acquitted,  would  be  granted 
a  certificate  of  reasonable  doubt  to  the  Appel- 
late .Division.— People  v.  Glass,  176  N.  Y.  S. 
533. 

One  convicted  of  perjury  on  trial  of  one  M. 
for  robbery  would  be  grinted  a  certificate  of 
reasonable  doubt  where  indictment  on  which  M. 
was  tried  was  not  in  evidence  in  record,  and 
where  only  it  would  have  enabled  trial  justice 
to  determine  issues  in  robbery  trial,  and  where 
indictment  was  necessary  to  determine  whether 
alleged  perjury  testimony  was  material.— Id. 

(F)    DIsmlaaaly   Hearlnff»    and    Reliearlnff. 

^=»II33  (N.Y.Sup.)  Where,  after  affirmance  of 
conviction,  with  reduction  of  sentence,  the  judge 
for  reasons  personal  to  him  allowed  a  reargu- 
mcnt  of  the  appeal,  .which  was  had  before  him, 
he  dying  without  making  a  decision  thereon, 
there  is  no  longer  power  of  further  hearing. — 
People  ex  reL  £^nnegan  v.  Kings  County  Court, 
176  N.  Y,  S.  804. 

(G)    ReTlow. 

^=s>ll67(2)  (N.Y.Sup.)  In  a  prosecution  for 
burglary,  larceny,  and  receiving  stolen  goods  in 
the  first  degree,  where  a  verdict  for  the  last 
offense  was  returned,  it  was  not  error  to  re- 
fuse to  dismiss  the  counts  for  burglary  and 
larceny,  in  view  of  the  presumption  from  the 
possession  of  the  stolen  goods  within  12  hours 
after  the  burglary  ]  such  presumption  not  only 
going  to  the  receiving  of  the  goods,  but  extend- 
ing to  the  original  offenie.— People  v.  Saul,  176 
N.  Y.   S.  353. 

«=s»  1172(2)  (N.Y.Sup.)  Instruction  that  defend- 
ant was  indicted  as  a  second  offender,  and  that 
previous  wrongdoings  were  pleaded  in  indict- 
ment for  purpose  of  affecting  defendant's  cred* 
ibility,  was  harmless,  since  jury  can  consider 
previous  conviction  as  bearing  upon  defendant's 
credibility.— People  v.  Cooney,  176  N.  Y.  S.  782. 

xin.  svccEssivi:  offenses  and 

HABITITAL  CRIMINAliS. 

«s>l202(l)  (N.Y.Sup.)  The  indictment  of  de- 
fendant as  a  second  offender  and  the  pleading 
of  his  previous  wrongdoings  in  the  indictment  is 
not  for  purpose  of  affectinfr  his  credibility,  but 
for  purpose  of  affecting  punishment  in  the  event 
of  conviction.— People  v.  Cooney,  176  N.  Y.  8. 
782. 
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XVII.   PUNISHMENT    AND    PREVEN- 
TION   OF   CRIME. 

<^=>I2II  (N.Y.Co.Ct.)  Where  defendant,  a  phy-' 
sician  of  superior  intelliprence.  had  been  five 
times  convicted  of  operating  his  automobile  at 
an  illegal  rate  of  speed,  pleaded  guilty  to  an- 
other violation,  and  offered  one  excuse  for  his 
act,  and,  on  appeal  from  conviction  and  jail 
sentence,  offered  a  different  excuse,  the  con- 
viction, in  the  circumstances  and  with  a  view 
to  public  safety,  will  be  affirmed.— People  v. 
Seidler,  176  N.  Y.  S.  677. 

CROPS. 

See  Evidence,  ^=»6. 

CUSTOMS  AND  USAGES. 

See  Principal  and  Agent,  <S=»104. 

DAMAGES. 

See  Account  Stated,  ^=>3;  Admiralty,  ^=»20, 
21;  Appeal,  «@=>241,  1064;  Canals,  <®=»18; 
Carriers,  <8=»382-  Oontracta^,  .<S=»303; 
Courts,  ^=»168;  Covenants,  ^=»51',  Emi- 
nent Domain,  <g=>96,  98,  136,  138;  Fraud, 
<3=»3,  13,  58,  59 ;  Judgment,  «g=>951 ;  Libel 
and  Slander,  €=»1,  89;  Malicious  Prosecu- 
tion, ^=:»68;  Municipal  Corporations,  ^=s> 
360;  New  Trial.  <g=>103;  Sales,  <®=»52,  89, 
201,  377,  406,  415,  417,  .418,  442;  Shipping, 
<©=>117;     States,   <&=»112;    Trial,   <®=>233. 

III.    GROUNDS   AND  SUBJECTS   OF 
COMPENSATORY   DAMAGES. 

(B)   AarfirrATation,   Mftlsratlon,   and  Redvo- 
tlon  of  Ijo««. 

€=»62(4)  (N.Y.Sup.)  Where  seller  refused  to  de- 
liver, but  offered  to  sell  goods  for  cash  and  de- 
duct interest  for  credit  period  provided  by  con- 
tract, and  buyers,  though  able  to  pay  cash,  re- 
fused to  buy  goods  for  cash,  buyers  could  not  re- 
cover damages— Siegel  v.  Huebshman,  176  N. 
Y.  S.  71. 

IV.   UQUIDATED  DAMAGES  AND 
PENAI.TIES. 

«=»78(7)  (N.Y.Sup.)  The  rule  that,  when  a  sin- 
gle sum  is  made  payable  by  way  of  compensa- 
tion upon  the  occurrence  of  one  of  several  acts 
of  varying  degrees  of  importance,  the  sum  may 
be  presumed  to  be  a  penalty,  does  not  apply  to 
a  contract  whereby  plaintiff  engaged  defendant 
as  a  designer ;  the  latter  agreeing  to  pay  $1,000 
as  liquidated  damages  on  breach  and  to  give 
his  entire  time  and  not  to  interest  himself  in 
any  other  business,  it  being  but  single  obliga- 
tion by  defendant  to  act  as  a  designer  for  plain- 
tiff, irrespective  of  the  mere  details  mentioned. 
—Simon  v.  Linden,  176  N.  Y.  S.  491. 
^=»79(3)  (N.Y.Sup.)  A  contract  whereby  de- 
fendant engaged  with  plaintiff  as  a  designer  for 
one  year,  and  agreed  to  give  his  entire  time  to 
plaintiff's  entire  satisfaction,  and  not  to  interest 
himself  in  any  other  business,  and  fixing  $1,000 
as  liquidated  damages,  in  view  of  the  fact  that 
damages  to  flow  from  defendant's  breach  would 
be  practically  incapable  of  ascertainment,  and 
might  vary  according  to  the  time  and  circum- 
stances of  the  breach,  provided  liquidated  dam- 


ages, instead  of  penalty.— Simon  y.  Linden,  176 
N.  Y.  S.  491. 

(&=»80(1)  (N.Y.Sup.)  A  contract  whereby  de- 
fendant engaged  to  work  for  plaintiff  as  a  de- 
signer, and  to  ^ive  his  entire  time  to  plaintiff's 
entire  satisfaction^  and  not  to  interest  himself 
in  any  other  business  whatsoever,  and  which 
fixed  $1,000  as  liquidated  damages  for  his 
breach,  did  not  show  that  plaintiffs  could  suf- 
fer far  greater  damages  from  a  total  breach 
during  the  first  few  weeks  than  if  it  occurred 
during  last  few  weeks,  so  as  to  require  con- 
struction that  fixed  damage  was  a  penalty. — 
Simon  v.  Linden,  176  N.  Y,  S.  491. 

Where  defendant  refused  to  perform  hi&.  con- 
tract to  work  for  plaintiff  as  a  designer  for 
one  year,  and  to  give  bis  entire  time  and  not 
to  engage  in  any  other  business,  and  which 
fixed  $1,000  as  liquidated  damages,  and  where 
his  breach  might  inflict  serious  damage  to  plain- 
tiff, and  in  absence  of  any  evidence  that  such 
damage  would  have  appeared  to  parties  at  time 
of  contract  to  have  been  utterly  disproportionate 
to  amount  fixed,  there  was  nothing  to  suggest 
that  it  was  a  mere  penalty.— Id. 
<@=>80(1)  (N.Y.City  Ct.)  Where  defendant,  on 
engaging  to  give  entire  time  as  designer  in 
plaintiflrs  factory  for  a  year  at  $130  per  week, 
agreed  not  to  associate  himself  in  any  other  busi- 
ness, and  on  breach  to  pay  $1,000  as  liquidate<l 
damages,  and  refused  to  perform  contract,  and 
took  employment  in  another  similar  business, 
such  amount  was  to  be  deemed  liquidated  dam- 
ages, and  was  not  so  excessive  as  to  shock  the 
moral  sense.— Simon  v.  Linder,  176  N.  Y,  S. 
257. 

^ss>85  (N.Y.Sup.)  Where  plaintiff  and  defend- 
ant entered  into  an  agreement  whereby  plaintiff 
agreed  to  install  and  generally  maintain  an 
electric  sign,  defendant  to  pay  plaintiff  the  sum 
of  $56  as  a  deposit  and  $6.26  each  week  in 
advance  as  rental  for  the  use  of  the  sign  and 
lighting  thereof,  and  the  federal  Fuel  Adminifi- 
trator  forbade  its  illumination,  except  on  Satur- 
day nights,  a  clause  in  the  contract  providing 
that  upon  breach  thereof  defendant  should  pay 
plaintiff  a  sum  equivalent  to  $12  for  each  un- 
expired month  of  the  term  of  the  contract, 
agreed  to  be  the  actual  loss  suffered  bv  plaintiff 
by  reason  of  the  breach,  provided  for  liquidated 
damages,  and  not  for  a  penalty,  and  was  en- 
forceable, where  defendant  breached  his  con- 
tract by  refusing  to  pay  the  rental  stipulated, 
less  a  proportionate  allowance  made  for  the 
dark  nights.— Federal  Sign  System  v.  Palmer, 
176  N.  Y.  S.  566. 

^;::985  (N.Y.City  Gt.)  When  damages  resulting 
from  breach  of  contract  are  uncertain  in  amoimtr 
the  parties  may  say  how  much  shall  be  paid  by 
way  of  compensation  to  injured  party,  and, 
when  they  have  settled  such  compensation,  a 
court  of  neither  law  nor  equity  will  diminish 
its  amount,  unless  it  is  grossly  disproportionate 
to  actual  injury,  but  where  amount  fixed  is  not 
far  beyond  what  might  properly  be  expected  to 
arise  from  a  breach,  the  parties  will  be  held  to 
their  bargain.— Simon  v.  Linder,  176  N.  Y.  S. 
257. 

(©=»86  (N.Y.Sup.)  A  contract  whereby  defend- 
ant was  engaged  as  a  designer,  to  give  his  en- 
tire time  to  plaintiff's  entire  satisfaction,  and 
not  to  interest  himself  in  any  other  'business^ 
and  which  fixed  the  sum  of  $1,000  as  liquidated 
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damages  for  his  failure  to  fulfill  bis  part  of  con- 
tract,  intended  that  stipulated  damages  should 
apply  to  breach  of  contract  as  a  whole^  even 
if  defendant's  engagement  contemplated  distinct 
acts.— Simon  v.  Linden,  176  N.  Y.  S.  491. 

VI.  MEASURE   OF  DAMAGES. 
(C)  Breacli  of  Contraet. 

<d=»l2l  (N.Y.Sup.)  For  breach  of  contract  by 
failure  to  furnish  labor  and  materials,  the 
measure  of  damages  is  the  difference  between 
the  contract  price  and  the  fair  cost  of  comple- 
tion, plus  any  damage  from  delay,  and  -where 
no  price  was  fixed  the  reasonable  value  of  the 
labor  and  materials  at  the  time  specified  for 
performance  must  be  deemed  the  contract 
price.— Lindsey  v.  Geo.  P.  Schinzel  &  Son,  176 
N.  Y.  S.  122. 

VnX.  PIiEADXNO,  EVIDENOE,  AND 
ASSESSMENT. 

(A)  Pleadlns* 

®==>142  (N.Y.)  Where  a  person  alleges  and 
proves  that  he  has  been  injured  in  his  person, 
he  may  recover  such  damages  as  necessarily, 
usually,  and  immediately  flow  therefrom,  under 
a  general  allegation  that  damages  have  been 
sustained  by  reason  of  such  injury;  but  a  per- 
son seeking  to  recover  damages  other  than 
such  as  necessarily,  usually,  and  immediately 
flow  from  the  injuries  must  allege  and  prove 
such  special  damages.— Kurak  v.  Traiche,  123 
N.  E.  377,  226  N.  Y.  26G. 
€==»143  (N.Y.)  Where  a  plaintiff  attempts  by 
complaint  to  specify  particular  damages  which 
he  claims  to  have  suffered  from  personal  inju- 
ries, he  thereby,  at  least  to  some  extent,  nega- 
tives any  claim  for  damages  other  than  those 
which  he  has  specified.— Kurak  v.  Traiche,  123 
N.  E.  377.  226  N.  Y.  2G6. 
^=»  158(1)  (N.Y.)  In  personal  injury  action,  al- 
legations that  plaintiff  fractured  his  arm,  bruis- 
ed his  knee,  broke  his  ribs,  sprained  his  back, 
injured  his  spine,  ahd  suffered  a  nervous  shock 
do  not  support  evidence  of  paralysis  of  the 
face,  in  absence  of  proof  that  such  paralysis 
was  a  natural  or  necessary  result  of  such  in- 
juries.—Kurak  V.  Traiche,  123  N.  B.  377,  226 
N.  Y.  266. 

<&s»l58(2)  (N.Y.)  In  personal  injury  action, 
complaint  alleging  particular  injuries,  **and 
that  he  was  otherwise  bruised,  sprained,  and 
injured  in  and  about  various  parts  of  his  body'' 
does  not  permit  evidence  of  an  injury  not  the 
necessary  or  natural  result  of  the  specified  in- 
juries.—Kurak  V.  Traiche,  123  N.  B.  877,  226 
N.  Y.  266. 

Where  injuries  are  specifically  stated,  parts 
of  the  body  mentioned,  and  the  injuries  to  the 
parts  are  given,  an  accompanying  clause  of 
general  injury  to  other  parts  of  the  body  nat- 
uraUy  leads  to  the  inference  that  such  are  of 
minor  importance,  or  else  connected  with  and 
necessarily  growing  ont  of  the  injuries  speci- 
fied, so  that  such  a  clause  does  not  permit 
proof  of  injuries  other  than  those  specified, 
unless  naturally  developing  out  of  them.—Id. 


(B)  BSTldenee. 

^=»I89  (N.Y.Sup.)  A  recovery  for  breach  of 
contract  to  furnish  labor  and  materials,  on  the 
theory  that  the  price  charged  by  defendant  for 
similar  work  under  prior  contract,  plus  the  in- 
creased cost  of  materials,  must  be  deemed  the 
contract  price,  is  unwarranted,  in  the  absence 
of  evidence  of  any  express  or  implied  agree- 
ment therefore— Lindsey  v.  Geo.  P.  Scbinael  & 
Son.  176  N.  Y.  S.  iH. 


See  Time,  «=»a 


DAYS. 
DEATH. 


See  Admiralty,  ^=>21;,  Commerce,  ^=»33; 
Criminal  Law,  ^=»1133;  Evidence,  <&=»77, 
471;  BzecutoiB  and  Administrators,  ^=s>97, 
111,  506,  510;  Judgment.  <g=>256;  Landlord 
and  Tenant,  ^=>1^;  Master  and  Servant, 
<&=»353,  373,  375,  401,  405;  Municipal  Cor- 
poraaona»  <8s»706;  States,  ^s>112»  184; 
Witnesses,  ^=»154. 

U.   ACTIONS  FOR  GAUSIHG  DEATH. 

(A)  Riftrlit  of  Action  and  Defenses. 

«5=>9  (N.Y.Sup.)  Amendment  of  1911  to  Code 
Civ.  Proc.  §  1903,  providing  that  action  for 
wrongful  death,  which  by  section  1903  was  for 
benefit  of  deceased's  "next  of  kin,"  should  be 
exclusively  for  surviving  spouse,  where  there 
are  no  "children,"  is  unconstitutional,  under 
Coast  art.  1,  I  18;  the  word  "chUdren"  not 
including  grandchildren,  in  view  of  Decedent 
Estate  liaw,  and  hence  such  amendment  de- 
priving grandchildren  of  their  right  of  action 
m  violation  of  Constitution.— In  re  Meng,  176 
N,  Y.  S.  290. 

(D)  Pleading    and    Elvldenee. 

<S=»58(1)  (N.Y.Sup.)  In  statutory  action  for 
pecuniary  loss  sustained  by  next  of  kin  of  boy 
8  years  old,  on  theory  that  boy's  death  was 
caused  by  defendant's  negligent  operation  of 
automobile,  which  collided  with  boy,  attempt- 
ing to  cross  street,  defendant  had  burden  of 
showing  contributory  negligence.— Keosayian  v. 
Geiger,  176  N.  Y.  S.  585. 

^=3>75  (N.Y.Sup.)  In  statutory  action  by  ad- 
ministrator for  pecuniary  loss  sustained  by  next 
of  kin  of  boy  8  years  old,  on  theory  that  boy's 
death  was  caused  bv  defendant's  negligent  op- 
eration of  automobile,  which  collided  with  boy, 
attempting  to  cross  street,  verdict  for  plaintiff 
held  unauthorized  under  evidence.— Keosayian 
y.  Geiger,  176  N.  Y.  S.  585. 

(F)  Trial,  Judarnient,  and  Review. 

®=»I03(3)  (N.Y.Sup.)  In  statutory  action  for 
pecuniary  loss  sustained  by  next  of  kin  of  boy 
8  years  old,  on  theory  that  boy's  death  was 
caused  by  defendant's  negligent  operation  of 
automobile,  which  collided  with  boy,  attempting 
to  cross  a  street,  held\  that  decedent  was  not 

{guilty  of  contributory  negligence  as  matter  of 
aw.— Keosayian  v.  Geiger,  176  N.  Y.  S.  5b5. 

DEATH  BED  WILL 

See  Wills,  ^=3^6. 
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DEDICATION. 

See  Municipal  CorporaUons,   ^=»650. 

I.   KATURE  AND  REQtriSITES. 

^=»I2  (N.T.Sup.)  A  company,  in  dedicating  an 
additional  strip  of  land  for  street  purposes, 
could  not  affect  title  to  premises  previously 
conveyed.-— City  of  Syracuse  v.  Cook,  176  N,  Y. 
S.  396. 

€=»44  (N.Y.Sup.)  Evidence  Tield  sufficient  to 
show  that  Niagara  avenue,  in  the  city  of  Ni- 
agara Falls,  between  the  east  bounds  of  Whirl- 
pool street  and  the  west  bounds  of  the  New 
York  Central  right  of  way,  became  a  public 
highway  by  dedication  and  acceptance  and  user. 
— Shipstftn  V.  City  of  Niagara  Falls,  .176  N. 
Y.  S.  393. 

U.  OPERATION   AND   EFFECT. 

<&:s>63(2)  (N.Y.Sup.)  The  public  is  not  required 
to  use  or  work  the  entire  width  of  a  dedicated 
street  to  prevent  an  abandonment,  and  even 
if  the  street  is  wholly  obstructed,  the  right  of 
the  public  may  still  exist,  if  the  fee  is  retained 
by  tiie  state,  since  the  Highway  Law,  declaring 
a  highway  abandoned  if  unworked  and  unused 
for  a  period  of  six  years,  is  a  limitation  only 
on  the  life  of  an  unused  easement— City  of 
Syracuse  v.  Cook,  176  N.  Y.  S.  396. 

DEEDS. 

See  Associations,  ^=>20;  Boundaries,  ^»33; 
Jury,  ^=»14;  Mortgages;  Tenancy  in  Com- 
mon, ^=s>3. 

DELAY. 

See  Attorney  and  Client,  ^s»42. 

DELIVERY. 

See  Gifts,  «=»19. 

DEPOSITARIES. 

<©=»4  rN.Y.Sup.)  Where  seller,  having  Instruct- 
ed bank,  upon  buyers'  claim  of  weight  shortage, 
to  hold  purchase  money  in  escrow  pending  final 
settlement  of  weights,  waited  for  about  two 
years  for  buyers  to  furnish  official  certificate  of 
the  weigher  substantiating  their  claims  of  short- 
age, without  buyers  furnishing  such  proof,  he 
was  prima  facie  entitled  to  recover  the  money. — 
Mavros  v.  Irving  Nat.  Bank,  176  N.  Y.  S.  128. 

DEPOSITS  IN  COURT. 

See  Appeal,  <8=>873. 

DESCENT  AND  DISTRIBUTION. 

See  Brokers,  ®=»8 ;  E.tecutors  and  Administra- 
tors; Taxation,  <©=»801,  873,  885,  890,  895, 
897,  900;  Trusts,  <g=»348;  War,  «8=>12; 
Wills. 

I.   NATTTRE  AND  GOUBSE  IN  GEN- 
ERAL. 

€=»6  (N.Y.)  The  right  to  take  property  by  sur- 
vivorship being  the  creation  of  law,  the  state 
may  impose  conditions,  if  no  vested  or  contract 


rights  are  thereby  violated.— In  re  Dolbeer's 
Estate,  123  N.  B.  381. 

DETECTIVES. 

See  Attorney  and  Client,  <&5>26;    Witnesses, 
«=»2C9. 

^=s>5  (N.Y.Sup.)  In  an  action  for  services  by 
an  attorney  at  law  against  a  detective  agency, 
the  agency  counterclaiming  for  services  ren- 
dered the  attorney,  evidence  held  insufficient  in 
respect  to  the  performance  of  the  major  part 
of  the  services  included  in  the  agency*s  coun- 
terclaim.—Willett  V.  William  J.  Bums  Inter- 
national Detective  Agency,  176  N.  Y.  S.  722. 

DISCOVERY. 

n.   UNDER   STATtTTORY  PROVI- 
SIONS. 

(A)  InterroflrMtortea    a»d   SbcAmtnatloa    of 
Parties   ana  of  Other  Pemon*. 

<@=>30  (N.Y.Sup.)  Under  Code  Civ.  Proc.  | 
2770,  in  proceedings  for  the  probate  of  a  will, 
objections  being  filed  and  jury  trial  demanded 
and  ordered,  the  surrogate  had  power  to  grant 
application  for  the  examination  of  proponent 
before  trial,  pursuant  to  section  870  et  seq.— 
People  ex  rel,  Lewis  v.  Fowler,  176  N.  Y.  S. 
806. 

<g=>3e  (N.Y.Sup.)  The  general  rule  is  that  the 
applicant  can  have  the  examination  of  adverse 
party  before  trial  to  prove  his  own  case  only.^ 
Oshinsky  v.  Gumberg,  176  N.  Y.  S.  406. 
^=»40  (N.Y.Sup.)  When  judge  to  whom  appli- 
cation is  made  for  examination  of  adverse  party 
before  trial  in  the  exercise  of  sound  discretion 
decides  to  apply  an  exception,  the  examination 
ordered  should  militate  as  little  as  possible 
against  the  principle  that  such  examination  is 
to  aid  him  who  has  the  affirmative,  and  not  to 
inform  him  of  the  burden  that  rests  upon  his 
adversary.— Oshinsky  v.  Gumberg,  170  N.  Y.  S. 
406. 

^=:>42  (N.Y.Sup^  Departure  from  general  rule 
tiiat  applicant  can  have  examination  of  adverse 
party  before  trial  to  prove  his  own  case  only  is 
justified,  where  there  is  a  fiduciary  relation  be- 
tween tne  parties,  and  when  the  facts  are  pe- 
culiarly within  the  knowledge  of  the  adverse 
party,  or  where  a  defense  unanswered  and  es- 
tablished would  destroy  plaintiff's  cause  of  nc- 
tion.—Oshinsky  v.  Gumberg,  176  N.  Y.  S.  406. 
«=»55  (N.Y.Sup.)  Where  the  complaint  itself 
shows  materiality  and  necessity  of  examination 
before  trial,  it  is  sufficients-Cooper  v.  Roggen, 
176  N.  Y.  S.  808. 

Since  it  is  to  be  inferred  that  a  general  part- 
ner has  sufficient  knowledge  of  matters  in  gener- 
al business  routine,  an  order  for  his  examination 
before  trial  should  not  be  vacated,  on  the  ground 
that  there  was  no  showing  that  defendant  had 
knowledge  of  the  matters  concerning  which  the 
examination  had  been  ordered,  unless  the  con- 
trary clearly  appears.—Id. 


See    Evidence, 
<9=»373. 


DISEASE. 

^=s>14;     Master  and    Servant, 
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DISMISSAL  AND  NONSUIT. 

See  Abatement  and  Reyival,  ^=915;  Appeal, 
<S=>237,  241,  927;  Contempt,  «=»57;  Courts, 
<©=>190;  Criminal  Law,  «=»1167;  Infants, 
^=»101:  Judgment,  ^=»126;  Pleading.  ^=» 
346;  Specific  Performance,  <g=»127;  Trial, 
<S=>140,  166. 

!•  VOI.CmTABT. 

^=»37  (N.Y.Sup.)  Under  Code  Ciy.  Proc.  I 
3229,  where  action  against  husband  and  wife 
was  discontinued  as  to  wife  upon  plaintiff's  mo- 
tion, the  court,  in  its  discretion,  should  have 
imposed  costs  as  a  condition  of  allowing  the 
discontinuance.— Stevens  ▼.  Hush,  176  N.  x.  S. 
602. 

n.  iinroi.imTARY. 

^=s>54  (N.Y.Sup.)  An  objection  to  a  complaint 
in  an  action  to  set  aside  an  assignment  of  in- 
surance policies  for  fraud,  that  the  cause  of 
action  is  not  an  equitable  one,  if  good,  affects 
only  the  mode  of  trial,  and  does  not  require 
or  justify  dismissal  of  the  complaint—Gould  v. 
Fleitmann,  176  N.  Y.  S.  631. 

DISORDERLY  HOUSE. 

See  Contempt,  ^=s»14,  28,  60;  Landlord  and 
Tenant,  ^s»230. 

DIVORCE. 

See  Executors  and  Administrators,  ^=^261; 
Husband  and  Wife,  ^=»4;  Specific  Perform- 
ance, ^s>127. 

• 

Vn.   OPHBATIOK  AKD  EFFECT  OF 

DIVORCE,  AND  RIGHTS  OF 

DIVORCED  PERSONS. 

^Es>326  (N.Y.Sup.)  Where  wife,  residing  in  New 
York,  instead  or  declining  to  appear  or  answer 
in  divorce  suit  brought  by  husband  in  Nevada, 
appeared  and  by  answer  raised  every  issue 
which  could  be  brought  to  meet  the  complaint, 
held,  she  was  bound  by  the  decree  in  Nevada 
action  granting  divorce  to  husband  and  ad- 
judging that  she  had  been  guilty  of  cruelty  jjs- 
tifyiog  the  husband  in  leaving  her  and  could 
not  recover  in  an  action  for  reimbursement  for 
expenses  for  necessaries  after  husband's  aban- 
donment—Pearson V.  Pearson,  176  N.  Y.  S.  626. 

DOGS. 

See  Shipping,  «=al32. 

DOMICILE 

See  Judgment,  <@=s>822;   War,  ^ss>12. 

C=>4(2)  (N.Y.Sur.)  Intention  to  acquire  a  new 
domicile  is  not  sufficient;  it  must  be  supple- 
mented by  the  actual  acquisition  of  the  new 
domicile.— In  re  Paris'  Estate,  176  N.  Y.  S. 
879. 

A  declaration  as  to  change  of  domicile  that 
is  pelf-serving,  in  that  it  secures  lower  taxes, 
and  is  not  followed  by  acts  in  accordance  with 
tho  declaration,  will  not  be  regarded  as  con- 
clusive of  the  matter  of  domicile,  but  will  yield 
to  the  intent  which  the  acts  and  conduct  of  the 
person  clearly  indicate.— Id. 


Expressed  intention  of  widow,  domiciled  in 
New  Hampshire  and  living  in  a  well-furnished 
and  commodious  house,  to  change  her  domicile 
and  acquire  one  in  New  York,  coupled  with 
engagement  of  a  room  in  a  New  York  hotel,  in 
which  she  never  lived  thereafter,  etc.,  held  not 
to  have  effected  acquisition  of  a  new  domicile 
in  New  York.— Id. 

^=»8  (N.Y.Sup.)  When  one's  residence  has  been 
Established  in  a  given  place,  it  will  be  presumed 
to  have  continued  nntll  a  change  is  shown  to 
have  taken  place.— Dodge  v.  Holbrook,  176  N. 

y:  s.  5^. 

DOORS. 

See  Carriers,  «=»818.  ' 

DRAFTS. 

See  Attorney  and  Client,  ^=s>6& 

DRAINS. 

See  Mandamus,  ^=^172;  Municipal  Corpora- 
tions, ^=>407,  514;  Specific  Performance, 
i8=»12,  64. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUNKARDS. 

Sm  Muter  and  Servant,  «s»406,  417. 

EASEMENTS. 

See  Dedication,  ^=»63;  Eminent  Domain,  ^s> 
282;   Highways,  <S=»79. 

ELECTION  OF  REMEDIES. 

See  Admiralty,  ^=»21 ;  Fraud,  ^=»81;  Hus- 
band and  Wife,  «ss>27&;  Sales,  <&=:»840; 
States,  <8=s>4. 

^=»3(2)  (N.Y.Sup.)  Wife,  who  brings  action  to 
recover  arrears  due  under  separation  agreement 
down  to  commencement  of  action,  cannot  con- 
temporaneously therewith  bring  action  for  sep- 
aration, based  upon  failure  to  receive  support, 
since  she  recognized  agreement  by  action  there- 
on, and  actions  for  separation  and  for  payments 
due  under  agreement  are  inconsistent— Crim  v« 
Crim,  176  n!  Y.  S.  68. 

ELECTIONS. 

See  Conspiracy,  ^=»34,  43 ;  Criminal  Law,  ^=» 
13;  Indictment  and  Information,  ^=»2,  63, 
65;  Intoidcating  Liquors,  ^=»236;  Munici- 
pal Corporations,  ^=»84. 

Vn.  BALIiOTfl. 

^=»I80(1)  (N.Y.Sup.)  The  voter  must  show  his 
intent,  as  required  by  the  statute,  or  his  ballot 
cannot  be  counted.— People  ex  rel.  Colne  v. 
Smith,  176  N.  Y.  S.  608. 

<©=»I82  (N.Y.Sup.)  Where  paster  ballot  was 
folded  inside  the  official  war  ballot,  omission  to 
paste  the  ballots  together  would  not  invalidate 
ballot,  in  view  of  Election  Law.  f  512,  as  to 
taking  and  returning  votes  of  8oldiers.--People 
ex  rel.  Colne  v.  Smith.  176  N.  Y.  S.  608. 
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^=»I94(1)  (N.Y.Snp.)  In  deternftning  whether  a 
cross  mark  complies  with  the  law,  and  whether 
slight  lines  or  dots  were  accidentally  made,  al- 
lowance must  be  made  for  the  infirmity  of  the 
voter  as  to  the  eyesight  or  physically,  and  there 
is  no  presumption  that  a  ballot  was  torn  by 
the  voter.— People  ex  rel.  Colne  v.  Smith,  176 
N.  Y.  S.  60S. 

Holes  and  tears  made  by  voter  invalidate  the 
ballot— Id. 

Ballot  having  the  word  "Republican"  written 
upon  it  was  invalid.— Id. 

The  general  provisions  of  the  Election  Law 
with  respect  to  eraaures  and  markings  apply 
to  soldiers'  ballots;  such  ballots  not  being  ex- 
cepted by  Election  Law,  f  512,  regulating  tak- 
ing and  returning  votes  of  soldiers. — Id. 
<8=>I94(5)  (N.Y.Sup.)  Writing  names  of ,  candi- 
dates in  ink.  or  marking  cross  marks  in  ink,  in- 
validates ballot.— People  ex  rel.  Colne  v.  Smith, 
176  N.  Y.  S.  608. 

X.   CONTESTS. 

^=:»29l  (N.Y.Sup.)  In  determining  whether  a 
cross  mark  complies  with  the  law,  and  whether 
slight  lines  or  dots  were  accidentally  made, 
allowance  must  be  made  for  the  infirmity  of 
the  voter  as  to  the  eyesight  or  physically,  and 
there  is  no  presumption  that  a  ballot  was  torn 
by  the  voter.— People  ex  rel.  Colne  v.  Smith, 
176  N.  Y.  S.  608. 

xi.   VI0UkTI0N8  0FEI.ECTZ0KIiAW& 

<S=s>3l7  (N.Y.Sup.)  The  fine  and  imprisonment 
prescril?ed  by  Election  Law,  |  560,  for  failure 
to  file  an  election  expense  account,  can  by  the 
express  provisions  of  the  act  be  imposed  only 
in  the  summary  proceedings  therein  provided 
for,  not  after  indictment  and  conviction  under 
Penal  Law,  §  751,  subd.  12,  and  Election  Law. 
§  546.— People  ex  rel.  Childs  v.  Knott,  176  -N. 
Y.  S.  321. 

Penal  Law,  §  751,  making  it  a  misdemeanor 
to  refuse  to  do  any  act  required  by  the  Election 
Law,  or  otherwise  by  law,  applies  to  the  refusal 
to  file  a  statement  of  election  expenses  as  re- 
quired by  Election  Law,  §  546,  that  being  a 
duty  required  otherwise  by  law,  even  if  the 
term  "election  law"  is  limited  by  the  history 
of  the  section,  and  by  Penal  Law,  S  750,  pro* 
viding  that  the  term  "election,"  in  that  law, 
except  in  section  751,  shall  mean  a  general 
election,  to  the  primary  election  law.--Id. 

Under  Penal  Law,  §  29,  making  a  misdemean- 
or any  act  forbidden  by  statute  for  which  no 
penalty  is  imposed,  when  construed  according 
to  the  fair  import  of  its  terms,  as  required  by 
section  21,  the  filing  of  a  false  and  incomplete 
statement  of  expenses,  contrary  to  Election 
Law,  §  546,  is  a  misdemeanor. — Id. 

ELECTRICITY. 

See  Pleading,  <S=»34. 

^=9 1 3  (N.Y.Sup.)  Where  a  power  company,  un- 
der proper  authority,  liiaiutained  a  pole  and 
wires  near  a  school,  with  stops  on  the  pole 
leading  to  insuflSciently  insulated  wireSj  it  is 
not  liable  to  a  boy  injured  by  contact  with  the 
wires  in  climbing  the  pole,  on  the  ground  of 
nuisance. — Robertson  v.  Rockland  Light  & 
Power  Co.,  176  N.  Y.  S.  281. 


^=»I5(1)  (N.Y.Sup.)  Where  a  boy  swam  across 
a  canal,  climbed  upon  defendant's  property, 
walked  to  end  of  plank,  and  was  kiUea  by  fall- 
ing electric  wires  while  preparing  to  dive,  heldj 
that  defendant  was  not  liable,  since  deceased 
was  a  trespasser,  although  end  of  plank  extend- 
ed beyond  defendant's  boundary  line,  and  it  did 
not  appear  that  plank  was  defendantrs  property. 
— Hynes  v.  New  York  Cent.  R.  Co.,  176  N.  Y. 
S   795 

€==>I5(2)  (N.Y.Snp.)  It  was  the  duty  of  an 
electric  light  and  power  company  to  exercise  due 
care  to  maintain  proper  insulation  of  its  cable, 
strung  a  few  inches  above  the  limb  of  a  tree, 
so  that  it  should  not  become  dangerous  to  an 
employ^  of  the  park  department,  engaged  In  the 
trimming  of  the  tree,  and  such  care  included 
continuance  of  inspection  of  the  insulation  to 
prevent  decay  or  impairment— Olm  v.  New 
York  &  Queens  Electric  Ught  &  Power  Co.» 
176  N.  Y.  S.  370. 

The  test  to  be  applied  to  an  electric  light 
and  power  company,  to  determine  whether  it 
should  have  foreseen  that  a  trimmer  in  the  em- 
ploy of  the  park  department,  of  the  city  might 
use  as  support  a  limb  of  a  tree  three-fourths 
burned  through  by  a  cable  of  defective  insulation 
strung  above  it,  was  whether  a  person  of  ordi- 
nary intelligence,  fully  acquainted  with  all  the 
circumstances,  might  have  foreseen  such  conduct 
by  the  tree  trimmer.— Id. 

It  ie  not  essential  that  an  electric  light  and 
power  company,  whose  cable,  badly  insulated, 
burned  through  a  limb  of  a  "tree  on  which  a 
trimmer  in  the  employ  of  the  park  department 
of  the  city  stood  while  doing  his  work,  should 
have  foreseen  the  particular  consequences  of  its 
omission  or  commission  with  respect  to  the  in- 
sulation of  the  cable. — Id. 

^=»I6(1)  (N.Y.Sup.)  Where  a  boy  climbed  a 
telephone  pole,  and  crossed  over  to  an  electric 
power  pole  standing  near  it,  and  was  injured 
by  highly  charged  wires  thereon,  negligence  of 
the  telephone  company  could  not  be  predicated 
on  its  act  in  placing  its  pole  dose  to  that  of 
the  power  company,  and,  its  own  wires  not 
being  highly  charged,  it  was  not  bound  to  lore- 
see  injury  from  wires  not  its  own.— Robertson 
V.  Rockland  Light  &  Power  Co.,  176  N.  X.  S. 
281. 

A  power  company  owes  a  common-law  duty 
to  the  public  to  exercise  a  care  commensurate 
with  dangers  to  be  apprehended,  which  would 
include  the  duty  of  avoiding  steps  on  poles 
accessible  from  the  ground,  so  as  to  prevent 
children  and  others  from  reaching  the  live 
wires. — Id. 

<g=>l6(7)  (N.Y.Sup.)  Defective  insulation  of  an 
electric  light  and  power  company's  cable,  strung 
a  few  inches  above  the  limb  of  a  tree  on  which 
a  trimmer  in  the  employ  of  the  park  depart- 
ment of  the  city  stood  to  do  his  work,  could 
have  been  determined  to  have  been  the  proxi- 
mate cause  of  injury  to  the  trimmer  when  the 
limb  broke,  having  been  badly  burned  by  the 
cable,  in  the  absence  of  evidence  of  any  inde- 
pcnflent  cause  nearer  than  the  defective  insu- 
lation, or  of  any  outside  agency  that  broke  the 
causal  soqucncc— Olm  v.  New  York  &  Queens 
Electric  Lij^ht  &  Power  Co.,  176  N.  Y.  S.  370. 
®==>I8(1)  (N.Y.^Sui).)  A  tree  trimmer,  in  the  em- 
ploy of  the  park  department  of  a  city,  not  be- 
ing the  servant  of  an  electric  light  and  power 
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company,  whoee  cable,  Strang  a  few  inches 
above  die  limb  on  which  he  stood  to  do  bis 
work,  and  which  broke,  had  partly  burned 
through  such  limb,  cannot  be  said  to  have  as- 
sumed the  risk,  unless  he  knew  the  dangerous 
condition  of  the  limb,  and  went  to  stand  on 
it  ▼oluntarily.--01m  ▼.  New  York  &  Queens 
Electric  Light  &  Power  Co.,  176  N.  Y.  S.  370. 
^s>l9(5)  (N.Y.Sup.)  Where  there  was  uncon- 
troverted  testimony  that  it  is  not  possible  to 
insulate  power  wires,  so  as  to  prevent  injuries, 
a  judgment  based  on  negligence  with  respect  to 
insulation  could  not  be  sustained,  especially 
where  it  was  not  shown  that  the  power  com- 
pany had  knowledge,  actual  or  consti^uctive,  of 
the  defects  causing  an  injury,  or  tliat  but  for 
such  defects  the  accident  would  not  have  occur- 
red.—Robertson  r.  Rockland  Light  &  Power 
Co.,  176  N.  Y.  S.  281. 

(S=»l»(6)  (N.Y.Sup.)  In  suit  for  injuries  re- 
ceived by  a  boy,  who  climbed  a  pole  maintained 
by  a  power  company  near  a  school  and  was 
injured  by  the  wires  thereon,  whether  the 
company  was  guilty  of  negligence  in  maintain- 
ing steps  on  the  pole  from  the  ground  to  the 
wires  held,  under  the  evidence,  for  the  jury.— 
Robertson  v.  Rockland  Light  &  Power  Co.,  176 
N.  Y.  S.  281. 

^s»l9(6)  (N.Y.Sup.)  Whether  defendant  elec- 
tric light  and  power  comj^any  in  due  prudence 
should  have  realized  that  impairment  of  a  limb 
of  a  tree  by  its  imperfect  cable  strung  above  it 
might  be  dangerous  to  a  tree  trimmer  in  the 
employ  of  the  park  department  of  the  city,  who 
might  use  the  limb  as  a  support  in  reliance  on 
its  normal  strength,  and.  without  discovery  it 
had. been  burned  three-fourths  through,  held  for 
the  jury.— Olm  v.  New  York  &  Quoens  Electric 
Light  &  Power  Co.,  176  N.  Y.  S.  370. 
«cs>l9(12)  (N.Y.Sup.)  Evidence  as  to  the  cir- 
cumstances under  which  a  boy  11  years  of  age 
climbed  a  telephone  and  an  electric  power  pole 
in  close  proximity  to  each  other,  unguarded  and 
equipped  with  steps,  near  a  school,  and  was 
injured  by  the  wires,  and  as  to  bis  understand- 
ing of  his  principars  warning  against  climbing 
poles,  which  he  did  not  have  in  mind  at  the 
time,  held  insufficient  to  show  as  matter  of  law 
contributory  negligence  on  his  part.— Robert- 
son V.  Rockland  Light  &  Power  Co.,  176  N.  Y. 
S.  281. 

«=s>l9(12)  (N.Y.Sup.)  In  an  action  agaiust  an 
electric  light  and  power  company  for  injuries 
to  an  employ^  of  the  park  department  of  the 
city,  while  trimming  a  tree  whose  limb  broke 
because  partly  bum^  through  by  the  company's 
defectively  insulated  cable  strung  above,  ques- 
tion of  the  tree  trimmer's  contributory  negli- 
gence, whether  in  the  nature  of  shortcomings 
in  precautions  or  imprudence  in  actions,  held 
for  the  jury.— Olm  v.  New  York  &  Queens  Elec- 
tric Light  &  Power  Co..  176  N.  Y.  S.  370. 

EMBARGO. 

See  Sales,  i©=»172. 

EMBEZZLEMENT. 

See  Parties.  ^s>40. 


EMINENT  DOMAIN. 

See  Covenants,  ^a»51. 

I.   KATURE,    EXTENT,   AND   DEI.EGA- 
TION  OF  POWER. 

<^=>2(6)  (N.Y.)  Laws  1869,  c.  670,  providing 
for  the  laying  out  of  a  plan  for  roads  and 
streets  in  Kings  county,  does  not  dedicate  lands 
designated  as  streets  to  a  public  use,  and,  if 
construed  to  prevent  the  owner  of  property 
without  limit  of  time  from  conveying  an  unin- 
cumbered title  thereto,  it  is  unconstitutional 
as  taking  private  property  without  compensa- 
tion.—In  re  Saratoga  Ave.  in  City  of  New  York, 
123  N.  B.  197,  226  N.  Y.  128. 
^=>47(1)  (N.Y.)  When  a  public  corporation 
having  public  obligations  with  power  to  acquire 
property  by  eminent  domain  acquires  the  same 
by  purchase  to  carry  out  such  obligations,  it 
can  hold  it  for  such  public  use  with  the  same 
right  of  priority  therein  that  it  would  have  had 
if  it  had  acquired  it  pursuant  to  the  condemna- 
tion statute.— In  re  Saratoga  Ave.  in  City  of 
New  York,  123  N.  E.  197,  226  N.  Y.  128. 

When  lands  are  used  in  immediate  and  nec- 
essary connection  with  a  public  trust  by  a  pub- 
lic corporation,  they  are  recognized  as  being 
held  for  a  public  use  or  purpose.— Id. 

A  general  grant  or  power  to  condemn  lands 
does  not  extend  to  lands  which  have  already 
been  devoted  to  a  public  use— Id. 

Neither  Laws  1869,  c.  670,  nor  Laws  1872, 
c  331,  and  Laws  1874,  c.  581,  amendatory 
thereto,  nor  Greater  New  York  Charter,  §§  438- 
443,  970,  971,  specifically  grants  power  to  the 
city  to  acquire  by  condemnation  proceedings 
lands  already  devoted  to  a  public  use.— Id. 

H.   OOBCPEN8ATION. 

(A)  Ifecessltr  WLttA  SuAoteiier  In  General. 

<S=»7I  (N.Y.Sup.)  Laws  1908,  c.  130,  |§  50-67, 
giving  owner  option  of  taking  and  removing 
timber  under  stated  conditions  upon  appropria- 
tion of  land  by  state  for  forest  preserve,  does 
not  invade  owner's  constitutional  rights,  regard- 
less of  whether  conditions  of  option  are  unrea- 
sonable, since  owner  is  not  required  to  take  op- 
tion, but  may  elect  to  take  the  comi)puaation  for 
the  land  prescribed  by  law.— Taggarts  Paper  Co. 
V.  SUte,  176  N.  Y.  S.  97. 

(B)  Taklntf      or     Injur  Inor     Property     as 

Ground  for  Compensutlon. 

^3»96  (N.Y.Sup.)  Covenant  that  no  more  than 
one  dwelling  should  be  erected  within  area 
of  each  parcel  of  land,  consisting  of  two  ad- 
joining lots  each  20  feet  fronting  on  the  street, 
did  not  prohibit  building  on  claimants'  lots, 
from  which  such  portions  were  taken  by  the  city 
in  street  opening  proceeding,  so  as  to  leave 
lots  with  an  area  of  less  than  40  feet  on  the 
street,  and  commissioners  erred  in  awarding  as 
consequential  damages  to  the  part  of  plots  re- 
maining after  damaged  parcels  were  taken  "tlie 
rental  value  of  the  balance  of  premises  for  the 
unexpired  term  of  the  restrictions."— In  re  Roose- 
velt Ave.  in  City  of  New  York,  176  N.  Y.  S. 
374. 

^=»98  (N.Y.Sup.)  Commissioners  ascertaining 
compensation  to  be  made  to  owners  of  land  con- 
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demned  for  street  purposes,  in  estimating  effect 
of  street  upon  the  value  of  the  remaining  prop- 
erty, should  consider  any  consequential  damages 
which  may  result  by  necessity  of  filling  in  of 
property,  in  order  to  make  it  conform  to  pro* 
posed  ^rade  of  street,  and  should  consider  the 
probability  of  damage  to  the  property  because 
of  collection  of  surface  waters  thereon  by  rea- 
son of  the  construction  of  street.— In  re  iJe  Roy 
St  in  City  of  Binghamton,  176  N.  Y.  S.  83. 

(O)   Measure  and  Amount. 

^=»I36  (N.Y.Sup.)  The  measure  of  damages  to 
adjoining  owner  upon  extension  of  street  is  the 
difference  in  value  of  the  adjoining  property  with 
or  without  such  street. — In  re  Le  Roy  St.  in 
City  of  Binghamton,  176  N.  Y.  S.  83. 
^=9138  (N.Y.Sup.)  In  proceedings  to  acquire 
land  for  the  purpose  of  extending  street,  a  wit- 
ness, in  estimating  value  of  property  as  affected 
by  proposed  street,  may  properly  take  into  con- 
sideration such  consequences  to  remaining  land 
as  will  naturally  and  with  reasonable  certainty 
follow  from  the  proposed  construction  of  the 
street— In  re  Le  Roy  St  in  City  of  Bingham- 
ton, 176  N.  Y,  S.  83. 

In  proceeding  to  condemn  land  for  the  pur- 
poses of  a  street,  commissioners  appointed  to 
ascertain  compensation  to  be  made  to  property 
owners  should  take  into  consideration  the  prob- 
able consequences  of  the  street  as  affecting  the 
remaining  property. — Id. 

^=s>{4B  (N.Y.Sup.)  Owner,  who,  on  appropri- 
ation of  land  by  state  for  forest  preserve,  elects 
to  take  and  remove  timber,  under  Laws  1908, 
c.  130,  .§§  50-67,  and  who  delays  filing  of  claim 
for  compensation  under  section  57,  is  not  enti- 
tled to  interest,  under  sections  49  and  55,  dur- 
ing removal  of  timber.— Taggarts  Paper  Co.  ▼. 
State,  176  N.  Y.  S.  97. 

CD)   Persons  Bntltled  nad  Payment. 

«S9l53  (N.Y.Sup.)  Holder  of  option  to  pur- 
chase land  being  appropriated  by  state  for  for- 
est preserve  has  no  interest  in  the  land  itself, 
and  no  claim  against  the  state  for  its  condem- 
nation.—Taggarts  Paper  CJo.  v.  State,  176  N.  Y. 
S.  97. 

m.   PBOCEEDIHG8   TO   TAKE   PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

^=s>249  (N.Y.)  Where  an  award,  in  acquiring 
title  to  street,  was  made,  and  benefit  assess- 
ments made  upon  the  property,  the  city  had  an 
implied  right  to  set  off  the  assessment  against 
the  award  under  Greater  New  York  Charter, 
§§  970,  1007,  as  amended  by  Laws  1906,  c.  658, 
the  amendment  (Laws  1915,  c.  606,  §  3),  not 
applying  to  prior  proceedings  instituted  under 
prior  statutes,  and  one  selling  the  parcels  sub- 
ject to  the  assessment  and  retaining  the  award 
cannot,  while  assessments  are  unpaid,  collect 
the  same  from  the  city.—In  re  Nunez,  123  N. 
E.  492,  226  N.  Y.  246. 

In  determining  the  legislative  intention  from 
a  city  charter  as  to  the  right  of  the  city  to 
set  00"  an  assessment  against  an  award  which 
must  be  founded  upon  statutory  provisions, 
while  the  manifest  equity  in  the  cancellation  of 
mutual  credits  will  be  considered,  the  court 
will  not  strain  to  hold  that  the  manifest  equity 


has  been  ignored,  where  the  statutory  echeme 
suggests  by  reasonable  implication  that  it  has 
been  heeded  and  obeyed.— Id. 

The  right  of  the  city  to  set  off  an  assessment 
against  an  award  on  parcels  was  not  extin- 
guished by  the  assignment  of  the  award,  since 
It  arose  by  implication  under  a  special  statute 
with  an  independent  scheme  of  remedies  and 
was  not  a  question  of  counterclaim  under  the 
Code,  particularly  since  the  set-off  did  not 
grow  out  of  the  owner's  personal  liability,  the 
owner  not  being  named  in  the  assessment 
(Charter,  §  894),  and  there  being  no  evidence 
that  payment  was  ever  demanded  (Charter,  f 
1004).-Id. 

The  owner  of  parcels  of  land,  accepting  an 
award  upon  the  city*8  acquiring  titie  to  a 
street,  accepts  it  subject  to  the  burden  of  the 
assessment,  and  he  does  not  relieve  it  from 
that  burden  when  he  assigns  it,  but  the  as- 
signee takes  it  subject  to  the  city's  right  to 
set  off  the  assessment  against  it. — Id. 
<e=»265(l)  (N.Y.Sup.)  Code  Civ.  Proc.  {  274, 
denying  costs  in  (>>urt  of  Claims  upon  appro- 
priation of  land,  is  constitutional;  it  being  un- 
necessary for  claimant  to  go  into  the  Court  of 
Claims  to  get  compensation.— Taggarts  Paper 
Co.  V.  State,  176  N.  Y.  S.  97. 

Statute  may  properly  deny  costs  in  condemna- 
tion cases.— Id. 

^=s>265(S),  (N.Y.Sup.)  On  appropriation  by 
state  of  land  for  forest  preserve,  no  allowance 
will  be  made  for  searches,  under  Code  Civ. 
Proc.  §  3372,  where  owner  has  given  no  defi- 
nite statement  as  to  cost  of  obtaining  searches^ 
—Taggarts  Paper  Co.  v.  State,  176  N.  Y.  S,  97. 

IV.   REMEDIES  OF  OWNERS  OF 
PROPERTY. 

^=9282  (N.Y.Sup.)  In  action  to  restrain  con- 
tractor and  city  of  New  York  from  occupying  a 
slip  between  two  of  plaintiff's  piers  for  the 
construction  and  operation  of  a  tunnel  of  the 
subway  system  under  construction  by  the  city, 
the  rights  claimed  by  plaintiff  in  and  over  the 
waters  of  the  slip  being  easements  of  access  to 
piers  over  public  waters,  held,  that  plaintiff, 
under  agreement  whereby  it  leased  from  the 
city  the  lands  under  water  in  the  slip  and 
agreed  to  construct  a  pier  over  the  same, 
waived  all  claim  to  fee  or  rental  damages  after 
the  date  of  the  agreement.— New  York  Dock 
Co.  v.  Flinn-O'Rourke  Co.,  176  N.  Y.  S.  123. 

ENEMY. 

See  War,  e=>ll. 

EQUAL  PROTECTION  OF  THE  UWS. 

See  Constitutional  Law,  ^==>210. 

EQUITY. 

See  Action,  ^=s>25;  Banks  and  Banking,  ^=> 
293;  Corporations,  <^=»174;  Damages,  ^=> 
85;  Discovery;  Dismissal  and  Nonsuit,  ^=s> 
54:  Executors  and  Administrators,  <^90: 
Iniants,  ^=»73,  108;  Injunction:  Insane 
Persons.  <©=>91;  Judgment,  ^=^126;  Parti- 
tion ;  Quieting  Title ;  Specific  Performance ; 
Subrogation ;    Trusts. 
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ESCROWS. 

See  DepoeiUriea,  «=>4;    Sales,  «=>11S. 

ESTATES. 

See  Descent  and  Distribution;  Bxecntors  and 
Administrators;  Life  Estates;  Perjury; 
Tenancy  in  Conunon;    Wills. 

ESTOPPEL 

See  Carriers,  ^=:»12;  Ck>m|>romi8e  and  Settle- 
ment, ^=s>l&;  Hnsband  and  Wife,  ^ss>23: 
Justices  of  the  Peace,  ^ss>150;  Landlord  and 
Tenant,  <e=s»d2;    Mortgages,  €=:»278. 

m.  fiOtriTABLE  ESTOPPEI.. 
(B)    Groimda   of  Bstoppel. 

<e=>93(5)  (N.Y.Sup.)  Payment  by  the  state  of 
taxes  on  lands  deeded  to  it  by  defendant,  under 
a  compromise  judgment  yoid  for  want  of  au- 
thority by  the  state  to  make  it,  does  not  estop 
the  defendant  to  assert  invalidity  of  the  judg- 
ment, where  the  amount  of  such  payments  are 
a  matter  of  record,  and  the  defendant  can  re- 
imburse the  state  for  such  taxes.— People  v. 
Baguette  Falls  I^nd  Co.,  176  N.  Y.  S.  35. 

EVIDENCE. 

See    Criminal   Law,   (3=»d04-568:     Discovery; 

Limitation  of  Actions,  ^=»2,  95,  195 ;    New 

Trial,   <g=»71,   108;    Pleading,  <5=936.  885; 

Stipulations,  ^s>14 ;  Time^  (&s»8 ;  Witnesses. 
For  evidence  as  to  particular  facts  or  issues  or 

in  particular  actions  or  proceedings,  see  also 
the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal. 
Eeception  at  trial,  see  Criminal  Law,  ^=:>687; 

Trial,  <e=>29,  l27. 

I.  JVDIOIAX.  NOTIOE. 

«=5>6  (N.y.CtCl.)  In  New  York,  garden  crops 
are  not  growing  after  the  middle  of  November. 
*<Jorsalf  V.  State,  176  N.  Y.  S.  420. 
^=s>l4  (N.Y.Sup.)  It  is  a  matter  of  common 
knowledge  that  the  conditions  generally  pre- 
vailing in  cases  of  infectious  diseases  are  caus- 
ed by  poisons  or  toxins  exuded  by  living  or- 
ganisms or  bacteria  present  within  the  human 
body.— Richardson  v.  Greenbarg,  176  N.  Y,  S. 
651. 

^=»2\  (N.Y.)  The  power  of  a  member  of  a 
commercial  partnership  engaged  in  buying  and 
selling  securities  to  guarantee  the  payment  of 
securities  sold  can  only  be  implied  from  such  a 
custom  or  usage  in  the  bi^siness,  and  the  courts 
cannot  take  judicial  notice  of  such  power.— 
First  Nat.  Bank  v.  Farson,  123  N.  B.  400,  226 
N.  Y.  218. 

^=>26  (N.Y.Sup.)  Judicial  notice  cannot  be 
taken  that  Russian  bank  notes  are  backed  by  a 
responsible  government  since  the  issuing  gov- 
ernment is  now  defunct  and  the  United  States 
at  present  has  no  relations  with  any  govern- 
ment in  Russia.— Rcisfeld  v.  Jacobs,  176  N.  Y. 
S.  223. 

^=946  (N.Y.Sup.)  The  court  will  judicially  no- 
tice the  President's  proclamation  on  December 
7.  1917,  that  a  state  of  war  existed  between 
the  United  States  and  the  Imperial  and  Royal 


Austro-Hungariai 
Techt,  176N.  Y.  S.  gb6. 
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H.  PRESUMPTIONS. 

^:s>BQ  (N.Y.Sup.)  In  mandamus  by  lowest  bid- 
der to  compel  city  to  award  him  contract  to 
furnish  city  with  tractors  for  use  in  connection 
with  flusher  trailers  in  cleaning  streets,  where 
city  upon  recommendation  of  commissioner  of 
public  works  gave  contract  to  a  higher  bidder, 
it  will  be  assumed  that  commissioner  of  pub- 
lic works,  in  determining  to  whom  to  give  con- 
tract, was  possessed  of  the  necessary  expert 
knowledge  needed  to  award  the  contract.— 
People  ex  rel.  Haccker  Sterling  Co.  v.  CJity  of 
Buifalo,  176  N.  Y.  S.  642. 
<S»77(5)  (N.Y.Sup.)  In  an  action  for  the  death 
of  plaintiff's  intestate,  who  was  killed  as  a  re- 
sult of  a  collision  between  a  motorcar  in  which 
he  was  riding  as  a  guest  and  that  of  defendant, 
defendant's  failure  to  produce  the  driver  of  her 
car,  who  was  in  her  employ,  warrants  the  jury 
in  giving  full  credit  to  the  testimony  of  another 
occupant  of  the  car  in  which  the  deceased  wa» 
riding.— MacDonald  v.  Kusch,  176  N.  Y.  S.  823. 
^=s>83(l)  (N.Y.Sup.)  The  commissioner  of  ed- 
ucation of  a  state  will  be  presumed  to  keep 
within  his  legal  authority.— People  ex  rel.  Hy- 
lan  ▼.  Finegan,  176  N.  Y.  S.  12. 

tV,  RBLEVAKOT,  UATERIALITT,  AND 
OOMPETENOY  IN  GENERAL. 

(JD)  Res  Ge«t». 

«=>I2I(1)  (N.Y.Sup.)  Where  one  deposited  her 
own  money  in  her  own  name  in  trust  for  an- 
other, and,  when  calling  in  a  stranger  to  draw 
her  will,  exhibited  three  savings  bank  books 
and  stated  that  they  represented  deposits  of 
about  a  certain  sum,  and  oequeathed  her  estate 
on  that  basis,  and  within  a  day  or  two  declared 
to  another  witness  that  she  did  not  want  bene- 
ficiary to  have  an^  of  her  monev,  such  declara- 
tions were  admissible  as  part  of  the  res  gests. 
—Walsh  V.  Emigrant  Industrial  Sav.  Bank,  176 
N.  Y.  S.  418. 

(C)  similar  Faot«  and  Tranaaotlons. 

^=>129(4)  (N.Y.Sup.)  In  an  action  to  recover 
on  a  certificate  of  deposit,  issued  after  a  con- 
versation with  regard  to  the  issuance  of  a  prior 
certificate,  the  defendant's  book,  given  to  plain- 
tiff when  taking  prior  certificate,  containing 
representations  as  to  nature  of  deposit,  etc., 
was  admissible,  where  there  was  no  showing 
that  book  had  been  withdrawn  from  publica- 
tion, or  of  any  retraction  of  information  there- 
in.—Figueira  V.  Bagle  Savings  &  Loan  Co.,  176 
N.  Y.  S.  845. 

^==>I29(6)  (N.Y.Sup.)  In  action  on  sales  con- 
tract, providing  that  factors  through  whom  de- 
livery is  to  be  made  shall  determine  credit  to 
be  extended  buyer,  where  buyer  claims  factors 
acted  in  bad  faith  in  limiting  credit,  testimony 
of  others  as  to  the  amount  of  credit  to  be  ex- 
tended buyer  was  incompetent  on  issue  of 
good  faith,  since  good  faith  of  factors  could 
not  depend  upon  judgment  of  or  risk  taken  by 
others  over  whom  they  had  no  control.— Siegel 
V.  Huebshman,  176  N.  Y.  S.  71. 
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V.  &EST  AlfD  SEOOlfD  ABT  EVIDEKOE. 

^s>l67  (N.Y.Sup.)  Evidence  as  to  contents  of 
test  slips  claimed  to  show  analysis  by  chemist 
was  incompetent  to  show  percentage  of  indigo- 
tine  in  indigo,  without  production  of  test  slips 
or  the  chemist  who  made  the  analysis.— Ernst 
Zobel  Co.  V.  CanaU,  176  N.  Y.  S.  537. 

Vm.   BEOI^BATIONS. 

(A)   Nature^  Form,  and  Incident*  In  Gen- 
eral. 

^=»27I(19)  (N.Y.Sup.)  In  buyer's  suit  to  re- 
cover for  seller's  failure  to  send  goods  agreed 
to  be  sold,  a  copy  of  a  letter  plaintiff  said  he 
sent  defendants  some  time  after  making  the 
contract,  in  which  letter  details  of  the  purchase 
were  set  out  according  to  plaintiflTs  version, 
was  a  self-serving  declaration,  and  should  not 
have  been  admitted.— Block  v.  jBrinn,  176  N.  Y. 
S.  763. 

IX.  HEARSAY. 
<S=>3I8(1)  (N.Y.)  In  action  by  substituted 
trustee  of  an  estate  to  foreclose  a  mortgage 
obtained  by  his  predecessors  from  the  mort- 
gagee through  fraud,  the  statement  in  the  ac- 
'  count  rendered  by  such  former  trustees  that 
they  had  invested  some  of  the  money  of  the  es* 
tftte  in  the  bond  and  mortgage  was  a  self- 
serving  declaration,  not  binding  upob  mortga- 
gee, who  was  not  a  party  to  the  accounting 
proceedings,  and  as  to  mortgagee  was  mere 
hearsay.— Orthey  v.  Bowden,  123  N.  B.  487, 
226  N.  Y.  234. 

€=>3I8(7)  (N.Y.Sup.)  In  action  for  libel,  affi- 
davits obtained  by  post  office  authorities  in  in- 
vestigation of  complaints  that  plaintiff  was 
holding  up  advertisers  for  immunity  from  at- 
tacks in  publication  were  inadmissible  upon 
question  of  plaintiff's  character,  being  hearsay. 
-Guenther  v.  Ridgway  Co.,  176  N.  Y.  S.  89. 

XI.   PABOI.      OB      EXTRINSIC      EVI- 
DENCE  AFFECTING  WRITINGS. 

(C)  Separate    or    Snbueqneat    Oral    A^ree* 
ment. 

<g=>44l(8)  (N.Y.Sup.)  Where  vendor's  written 
contract  for  sale  of  four  lots  did  not  require 
vendor  to  do  anything  npon  a  bulkhead  sur- 
rounding the  land,  and  where  the  answer  in  its 
action  for  specific  performance  pleaded  neither 
fraud  nor  mistake,  parol  evidence  that  vendor 
agreed  to  repair  bulkhead  was  inadmissible.— 
Neponsit  Realty  Co.  v.  Judge,  176  N.  Y.  S.  133. 

Xn.  OPINION  EVIDENCE. 

fA)   Conolnslons     and     Opinions     of     Wit* 
nefwes  In  General. 

^=»47l(19)  (N.Y.Sup.)  In  an  administrator's 
action  against  a  landlord  for  tenant's  death, 
statement  of  janitor  that  the  construction  of 
the  top  of  the  stairway  was  faulty  and  con- 
stituted a  fire  trap  was  the  mere  expression  of 
his  opinion,  and  was  error. — Oppenheimer  ▼. 
Harrisetta  Holding  Co.,  176  N.  Y.  S.  716. 

XIV.  WEIGHT   ANB    SUFFICIENCT. 

^==>588  (N.Y.Sup.)  The  jury  was  at  liberty  to 
discount  plaintiff's  story  as  to  the  seriousness 
of  his  injuries.— Markowitz  y.  New  York  Rys. 
Co.,  176  N.  Y.  S.  778. 


<8s»589  (N.Y.Sup.)  It  was  in  the  jury's  prov- 
ince to  refuse  to  give  credence  to  defendants' 
positive  testimony.— Levine  v.  Gray,  176  N.  Y. 

S.  77. 

EXCHANGES. 

See  Bankniptcgr,  <&=»363;    Brokers,  ^=»1(X). 

EXCLUSIVE  REMEDIES. 

See  Criminal  Law,  ^=:»18. 

EXECUTION. 

See  Certiorari,  ^=»47;  Cprnpromise  and  Set- 
tlement, ^=»19:  Executors  and  Administra- 
tors, ^=5»431;  Fraudulent  Conveyances,  ^=> 
267. 

Z.  SUPPLEMENTARY  PROCEEDINGS. 

^s»370  (N.Y.Snp.)  Where  a  judgment  creditor 
has  brought  an  action  to  set  aside  the  transfer 
of  property  by  a  judgment  debtor  to  a  third 
person,  he  ia  not  entitled  to  an  order,  for  the 
examination  of  ouch  third  person  in  supple- 
mentary proceeding0.^Mutual  Film  Corpora- 
tion V.  Davis,  176  N.  Y.  8.  320. 
<&=»387  (N.Y.Sup.)  An  affidavit  for  the  grant- 
ing of  a  third  party  order  in  supplementary 
proceedings  must  recite  the  residence  of  the 
judgment  debtor.— Mutual  Film  Corporation  v. 
Davis,  176  N.  Y.  S.  320. 


XI. 


EXEGITTION  AGAINST  THE 
PERSON. 


^=>435  (N.Y.Sup.)  Under  the  rule  that,  where 
infirmities  alleged  against  an  execution  are  not 
jurisdictional,  the  writ  cannot  be  attacked  col- 
laterally, it  could  not  be  objected,  in  habeas 
corpus  bv  one  Malte  B.  Brorstrom  against  the 
sheriff  of  N.  county  to  be  discharged  from  im- 
prisonment on  an  execution  against  his  per- 
son, that  the  execution  against  the  person  and 
the  property  execution  and  judgment  were 
against  **Malte  Brostrom,**  and  that  the  body 
execution  recited  that  the  judgment  roll  was 
filed  in  N.  Y.  county,  and  the  docketing  of  the 
judgment  in  N.  county,  but  not  that  the  prop- 
erty execution  had  been  issued  to  the  sheriff 
of  N.  county  before  or  after  the  docketing  of 
the  judgment,  or  that  the  debtor  resided  in  N. 
county  when  the  property  execution  issued,  and 
was  therefore  insufficient  under  Code  Civ.  Proc. 
§§  1372,  1489,  and  that  the  body  execution,  di- 
recting the  sheriff  to  return  it  to  the  clerk  of 
N.  county,  was  void  under  section  1366.  requir- 
ing return  to  clerk  of  county  where  the  judg- 
ment roll  is  filed.— People  ex  rel.  Brorstrom  v. 
Seaman,  176  N.  Y.  S.  717. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Action,  <=s»25;  Death,  ^=»75;  Descent 
and  Distribution;  Evidence,  ^=>471;  In- 
fants, ^=s>30;  Stipulations,  ^=s>14;  Taxa- 
tion, <&s=>84,  890,  900;  Wills;  Witnesses, 
«=»171,  178. 

n.   APPOINTMENT,    QUALIFICATION, 
AND   TENURE. 

«©=»I4  (N.Y.Sur.)  The  authority  to  act  as  ex- 
ecutor is  derived  from  the  will,  and  "letters 
testamentary"    are   merely  the   authentic   evi- 
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deuce  that  the  will  has  been  proven,  and  that 
permission  has  been  given  to  the  executor,  by 
the  court  having  jurisdiction,  to  exercise  the 
powers  conferred  by  the  testator  in  his  will.— 
In  re  Bath's  Estate.  176  N.  Y.  S.  887. 
4is»l.5  (N.X.Sur.)  A  society,  empowered  by  the 
acts  incorporating  it,  "to  perform  duties  of 
every  description  as  may  be  committed  to  it  by 
any  person  *  *  *  or  by  a  surrogate,"  is  au-» 
thorized  to  act  as  ezecutor.~-*In  re  Bath's  Es- 
tate, 176  N.  Y.  S.  887. 

<e=>32(2)  (N.Y.Sur.)  Where  widow  was  unable 
to  read  or  write,  and  not  entitled  to  letters  of 
administration  under  Code  Civ.  Proc.  |  2565, 
and  the  next  of  kin  were  nonresident  aliens, 
grant  of  letters  to  one  petitioning  as  next 
friend,  who  gave  bond,  would  not  be  revoked, 
regardless  of  fraud  of  petitioner  in  procuring 
from  widow  renunciation  of  letters;  there  be- 
ing no  charge  of  petitioner's  unfitness.— In  re 
Gressier's  Estate,  176  N.  Y.  S.  700. 

m.  Asszrrs,  appraisai.,  and  in- 

VENTOBY. 

€=»38  (N.Y.Sur.)  The  executors  under  an  Eng- 
lish will,  and  the  administratrix  c.  t.  a.  under 
the  American  will,  of  the  same  person,  are  en- 
titled to  administer  only  on  the  property  pass- 
ing under  the  particular  wiU  of  each.— In  re 
Werlich's  Estate,  176  N.  Y.  S.  269. 
^=:>46  (N.Y.Sur^  Where  a  life  insurance  pol- 
icy gave  the  insurer  the  privilege  of  paying  the 
proceeds  to  a  blood  relative  of  deceased,  and 
payment  was  so  made,  the  executrix  of  Insured 
could  not  thereafter  claim  that  the  proceeds 
should  be  paid  to  insured's  estate.— In  re 
O'Kane's  Estate,  176  N.  Y.  S.  884. 
^s»49  (N.Y.Sup.)  Under  contract  whereby,  In 
consideration  of  plaintiff's  assignor  having  se- 
cured for  testator  a  share  of  stock  for  a  specified 
price,  testator  would  pay  to  assignor  one-third 
of  net  profits  when  the  same  might  be  received 
by  him,  in  case  of  sale,  discr^ioa  which  testa- 
tor had  as  to  whether  price  which  could  be  ob- 
tained for  the  share  Vas  fair  and  reasonable  did 
not  pass  to  his  executors.— Beaty  v.  Bacon,  176 
N.  Y.  S.  136. 

IV.   COIXECTIOX  AND  MANAQEBCENT 

OF   ESTATE. 

(A)  .In  General. 

«S3>86(1)  (N.Y.Sur.)  The  relation  between  a 
savings  bank  and  a  depositor  being  that  of 
debtor  and  creditor,  the  bank  does  not  have  pos- 
seswon  of  property  belonging  to  estate  of  a 
deceased,  depositor  so  as  to  make  it  subject  to 
surrogate's  order,  issued  on  application  under 
Code  Civ.  Proc.  f  2734,  requiring  bank  to  turn 
over  to  an  administrator's  successor  property 
belonging  to  estate.— In  re  Vickery's  Estate, 
176  N.  Y.  S.  2GS. 

(S=>96  (N.Y.Sup.)  Executory  contracts,  based 
upon  new  and  independent  consideration, 'and 
not  upon  obligation  of  testator,  though  for  ben- 
efit of  estate,  do  not  bind  estate,  but  liability 
of  estate  is  to  be  determined  In  accounting  of 
personal  representative  or  equity  suit  to  which 
beneficiaries  are  parties.- In  re  Meng,  176  N. 
Y.  S.  290. 

^=>97  (N.Y.Sup.)  In  proceedings  under  Code 
Civ.  Proc.  5  2720,  for  judicial  settlement  of  ex- 
ecutor's account  of  damages  recovered  by  him 


for  testator's  wrongful  death,  executor's  con- 
tract with  attorneys  who  prosecuted  action, 
providing  for  contingent  fee,  was  not  conclusive 
upon  surrogate  as  to  compensation  to  be  al- 
lowed attorneys,  but  surrogate,  under  section 
1903,  may  fix  reasonable  fee.— In  re  Meng,  176 
N.  Y.  S.  290. 

€=»lll(l)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
1903,  personal  representative,  bringing  action 
for  wrongful  death,  may  have  amount  of  ex- 
penses fixed  in  advance  by  surrogate  upon  mo- 
tion or  upon  judicial  settlement  of  the  account. 
—In  re  Meng.  176  N.  Y.  S.  290. 
®=»II5  (N.Y.Sup.)  Where  administrator,  who 
was  one  of  three  heirs,  transferred  stock  left  by 
intestate  to  himself,  and  sold  the  stock  for  more 
than  the  appraised  value,  the  profits  of  the  sale 
will  be  charged  to  his  share  of  estate.— In  re 
Bussman's  Estate.  176  N.  Y.  S.  505. 

(B)   Real  PropertT  and  Interest*  Therein* 

^=»l38ri)  (N.Y.)  Power  given  an  executor  to 
sell  realty  and  distribute  the  proceeds  does  not 
authorize  him  to  exchange  it  for  other  land.— - 
Trimboli  V.  Kinkel,  123  N.  E.  205,  226  N.  Y. 
147. 

VI.  AI<I.OWANOE  AND  PAYMENT  OF 

CLAIMS. 

(Di  Priorltfea  and  Parment. 

^=>26l  (N.Y.Sup.)  Divorced  wife's  claim 
against  deceased  husband's  estate  for  alimony 
due  under  divorce  decree  is  a  preferred  claim, 
being  entitled  to  like  preference  as  moneys  due 
under  any  other  deeree.— In  re  Curtis,  176  N. 
Y,  S.  841. 

VII.   DISTRIBUTION    OF   ESTATE. 

<®=»303(1)  (N.Y.Sup.)  Where  administrator 
drew  check  upon  estate's  money  payable  to  in- 
testate's wife,  and  wife  indorsed  check  and  per- 
mitted administrator  to  use  funds,  amount  of 
check  will  be  charged  to  wife's  share  of  estate. — 
In  re  Bussman's  Estate,  176  N.  Y.  S.  505. 
<$=9303(3)  (N.Y.Sur.)  Where  there  was  serious 
question  as  to  whether  person  named  as  a  resid- 
uary legatee  was  living,  and,  if  dead,  who  were 
persons  entitled,  the  share  was  payable  into 
state  treasury  for  benefit  of  persons  who  micht 
appear  entitled  thereto.- In  re  Hochhalter's  Es- 
tate, 176  N.  Y.  S.  264. 

«=»3I4(12)  (N.Y.Sur.)  Where  legal  issues  in- 
volved on  appeal  from  decree  directing  exec- 
utors to  turn  over  sum  of  money  to  residuary 
legatee  are  the  same  as  those  involved  on  ap- 
peal from  decree  entered  in  the  matter  of  the 
intermediate  accountings  of  the  executors,  the 
proper  and  logical  method  is  for  the  parties  to 
unite  in  presenting  one  set  of  appeal  papers 
and  have  all  questions  litigated  at  one  time.— 
In  re  Harkness,  176  N.  Y.  S.  347. 

Vni.   SAIiES  AND  CONVEYANCES  UN« 
DER  ORDER  OF  COURT. 

(O)  Sale* 

^s;>364  (N.Y.Sur.)  Application  by  administra- 
tor for  order  authorizing  and  permitting  him  td 
sell  certain  patent  rights  belonging  to  estate 
will  not  be  granted  by  the  court,  under  Code 
Civ.  Proc.  §  2085,  where  no  unusual  or  peculiar 
circumstances  exist  which  would  render  it  inad- 
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visable  or  inexpedient  to  dispose  of  the  estate 
upon  the  administrator's  own  responsibility.— 
In  re  SUnd's  EsUte,  176  N.  Y.  S.  6d4. 

X.  AOTION8. 

^=>423  (N.Y.Sup.)  It  is  not  essential,  in  an  ac- 
tion brought  under  Personal  Property  Law,  { 
19,  to  set  aside  fraudulent  transfers  of  life  in- 
surance policies  payable  to  decedent's  estate, 
that  the  plaintiff,  who  stands  in  the  place  of 
administrator,  should  be  a  judgment  creditor. — 
Gould  V.  Fleitmann,  176  N.  Y.  S.  631. 
<^=»43l(l)  (N.Y.Sup.)  In  an  action  by  a  judg- 
ment creditor,  on  beualf  of  himself  and  other 
creditors,  to  set  aside  fraudulent  transfers  of 
life  insurance  policies  payable  to  decedent's 
estate,  the  issuance  and  return  of  execution  is 
not  essential,  if  it  is  impossible  to  issue  execu- 
tioiv— Gould  V.  Fleitmann,  176  N.  Y.  S.  631. 
^s»450  (N.Y.Sup.)  In  action  to  set  aside  the 
assignments  of  life  insurance  policies  payable 
to  the  estate,  made  by  an  insolvent  deceased 
debtor  without  consideration  to  his  sister  in  his 
lifetime,  evidence  held  to  show  that  the  assign- 
ments were  voluntary,  and  for  the  purpose  of 
placing  the  policies  beyond  the  reach  of  credi- 
tors.—Qould  V.  Fleitmann,  176  N.  Y.  8.  631. 

XI.  AooouvmrG  and  SETTXJCMEirr. 

(A)   Duty  to  Accoaiit. 

^s»459  (N.Y.Sup.)  A  temporary  administrator 
must  account  only  when  the  letters  of  his  of- 
fice are  revoked,  an  executor  qualifies,  or  an 
administrator  in  chief  is  appointed,  and  he  has 
no  right  to  a  temporary  intermediate  acconnt- 
ing  before  such  time.— in  re  Hoysradt,  176  N. 
Y.  S.  780. 

(B)  Statlngr*    Settllngr*    Openins,    and    Re- 

^=>506(1)  (N.Y.SupO  In  proceedings  under 
Code  Oiv.  Froc.  §  2720,  by  executor  for  judicial 
settlement  of  his  account  of  damages  recovered 
for  testator's  wrongful  death,  executor  has 
burden  of  proving  that  his  contract  with  at- 
torneys who  prosecuted  action  was  reasonable, 
and  that  he  snould  be  allowed  the  amount  paid 
them.— In  re  Meng,  176  N.  Y.  S.  290. 
^=»506(3)  (N.Y.Sup.)  On  accounting  of  admin- 
istrator of  deceased  administrator,  administra- 
tor's estate  will  not  be  credited  with  expendi- 
tures made  for  improvements  and  repairs  upon 
intestate's  land,  where  the  evidence  is  not  clear 
whether  the  disbursements  were  moneys  of  the 
administrator  or  of  the  estate,  and  there  is  no 
satisfactory  evidence  showing  what  moneys  of 
the  estate  were  used  in  making  permanent  im- 
provements and  repairs. — In  re  Bussmau's  Es- 
tate, 176  N.  Y.  S.  505. 

^=»5I0(10)  (N.Y.Sup.)  In  proceedings  under 
Code  Civ.  Proc.  f  2720,  for  judicial  settlement 
of  executors'  accounts  for  damages  recovered 
for  testator's  wrongful  death,  the  compensation 
to  be  allowed  for  attorney's  fees  in  prosecu- 
tion of  action  is  discretionary  with  surrogate, 
and  court  on  appeal  will  not  interfere,  except 
for  most  cogent  reason.— In  re  Meng,  176  N.  Y< 
S.  290. 

€=»5I3(1)  (N.Y.)  In  an  action  to  foreclose  a 
mortgage  defended  on  the  ground  that  it  was 
obtained  from  the  mortgagee  by  the  fraud  of 


the  plaintiff  eatate^s  tmstee,  the  accounting 
and  surrogate's  decree  showing  its  assignment 
to  the  estate  by  such  former  trustee  for  tma- 
tee's  debt,  was  no  evidence  that  estate  money 
had  been  Invested  by  such  trustee  in  the  mort- 
gage.—Orthey  ▼.  Bowden,  123  N.  E.  487,  226 
N.  Y.  234. 

«=s>5l4  (N.Y.Sup.)  That  claim  of  widow,  ezecn-  • 
trix  and  tmstee  under  husband's  will,  to  por- 
tion of  stock  given  to  her  by  deceased  during 
his  lifetime,  was  kept  out  of  intermediate  ac- 
countings made  on  applications  for  resignation 
of  executors,  did  not  conclude  her  from  assert- 
ing her  claim  in  later  accounting.— In  re  Cohn, 
176  N,  Y.  S.  225. 

!Kn.  FOBEIGN  AKB  AHGHXABT  AD- 
MINISTRATIOK. 

«©=»525  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
1836a,  an  action  may  be  commenced  in  New 
York  against  the  administrator  of  a  deceased  aj)- 
pointed  in  New  Jersey.— Dodge  t.  Holbrook,  ItQ 
N.  Y.  8.  662. 

EXEMPTIONS. 

See    Shipping,   «ss>132,    140;     Taxation,    ^=9 

EXERCISE. 

See  Physicians  and  Surge<ms,  ^s>22» 

EXPLOSIVES. 

See  Insurance,  ^so96,  188. 

FACTORS. 

See  Brokers;    BMdence,  ^=>12d;    Sales,  ^=» 
58,  82;    Trover  and  Conversion,  €=»40. 


FEES. 


See  War,  «=s»12. 


FERRIES. 

See  Landlord  and  Tenant,  <&=»62,  63;  Plead- 
ing, $=>194;  Quieting  Title,  «=»29;  Set- 
Oif  and  Counterclaim,  4=s>29. 

FINES. 

See  Criminal  Law,  ^s>13;  Elections,  ^=9817; 
Indictment  and  information,  ^s»2. 

FIRES. 

See  Health.  «=»21, 32;  Manidpal  CorporatkHu, 
«=3692»  620,  625;    Vendor  and  Porcbaaer, 

FIXTURES. 

^=s>l  (N.Y.Sup.)  A  "fixture"  is  something  af- 
fixed or  attached  to  a  building  and  used  in  con- 
nection with  it,  movable  or  immovable;  and  a 
"building"  is  an  edifice  erected  by  art  and 
fixed  upon  or  over  the  soil,  composed  of  stone, 
brick,  wood,  etc,  and  designed  for  use  in  the 
position  for  which  it  is  so  fixed.— People  ex  rel. 
No.  176  West  Eighty-Seventh  St  Corporation 
V.  Cantor,  176  N.  Y:  S.  503. 

A  fixture  may,  under  rules  of  law.  become  or 
be  considered  as  a  part  of  the  realty  or  free- 
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hold  by  physical  annexation  to  the  building, 
and  presupposes  the  existence  of  a  building  to 
which  it  is  affixed.— Id. 

FOOD. 

<J=»5  (N.Y.Sup.)  Agricultural  Law,  §  30,  relat- 
ing to  the  sale  of  adulterated  milk,  is  not  in- 
tended to  prevent  the  sale  of  either  powdered 
or  evaporated  milk,  providing  the  manufactur- 
ing process  does  no  more  than  reduce  the  milk 
to  a  powder.— People  v.  Kuperschmid,  176  N.  Y. 
S.  828. 

Agricultural  Law,  $  30,  relating  to  the  sale  of 
adulterated  milk,  does  not  prohibit  the  sale  of 
milk  which  has  been  malted,  providing  that  no 
valuable  constituent  of  the  milk-  has  been  ab- 
stracted therefrom.— Id. 

Agricultural  Law,  §  30,  prohibits  the  sale  of 
malted  milk  manufactured  from  milk  which 
has  been  adulterated  by  the  removal  of  the 
cream.— Id. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Parties,  ^=»7. 

I.  Orini.  UABILITY. 

<d=»9(l)  (N.Y.Sup.)  Action  for  forcible  entry 
and  detainer  being  a  cause  of  action  in  tort,  re- 
posing only  in  the  person  who  had  the  possession 
of  the  property,  such  action  cannot  be  brou|;ht 
by  one  never  having  had  possession,  and  suing 
merely  under  power  of  attorney  from  the  real 
par^  in  interest.— Novick  v.  Washington,  176 
N.  Y.  S.  387. 

FOREIGN  CORPORATIONS. 

See  Corporations,  4=9641-661. 

FOREIGN  MONEY. 

See  Bills  and  Notes,  «=»151,  162;   Trover  and 
Conversion,  ^=»40. 

FORFEITURES. 

See  Intoxicating  Liquors,  ^=»250;    Master  and 
Servant,  «ss>73,  80. 

FRANCHISES. 

See  Carriers,  €=»12 ;   Gas,  ^=»6,  13. 

FRAUD. 

See  Action,  ^=»45 :  Attorney  and  Client,  ^=s> 
44 ;  Banks  and  Bonking,  ^=>293 ;  Compro- 
mise and  Settlement,  ^=^19;  Contracts, 
^s»94,  98;  Dismissal  and  Nonsuit,  ^=s>54; 
Executors  and  Administrators,  ^=»32; 
Frauds,  Statute  of;  Fraudulent  Conveyanc- 
es; Interest,  <S=»39;  Pleading,  <&=»276,  279; 
Specific  Performance,  ^=»41. 

X.  DECEPTION   CONSTITUTING 

FRAUB,  AND  I.IABII4ITY 

THEREFOR. 


(N.T.Sup.)  The  essential  elements  of  a 
cause  of  action  to  recover  damages  for  false  or 
fraudulent  representations  are  roi^reaontation, 
falsity,  scienter,  deception,  and  injury.— Wood 
V.  Dudley,  170  N.  Y.  S.  494. 
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<3=s>13(3)  (N.Y.Sup.)  A  contract  may  be  re- 
scinded, where  a  mistake  or  innocent  misrepre- 
sentation is  a  material  fact;  but  damages  are 
recoverable  only  where  the  representation,  in 
addition  to  being  false  and  material,  was  made 
recklessly  by  party,  not  knowing  or  caring  wheth- 
er it  tvas  true  or  false,  paying  no  heed  to  in-- 
jury  which  might  result.— Wood  v.  Dudley,  176 
N.  Y.  S.  494. 

H.  ACTIONS. 

(A)  Rlflrlits  of  Action   an-d  Defenses. 

^ss>3t  (N.Y.Sup.)  Defrauded  party  to  contract, 
upon  discovery  of  fraud,  may  rescind  contract 
by  promptly  tendering  back  all  received  there- 
under, and  bring  an  action  upon  rescission  to 
recover  back  what  he  has  paid,  or  set  up  fraud 
and  rescission  as  a  defense  in  action  against 
him  on  the  contract,  or  bring  equitable  action 
for  rescission,  or  affirm  contract  and  sue  for 
damages,  or,  if  sued  upon  contract,  may  coun- 
terclaim his  damages.— Wood  v.  Dudley,  176 
N.  Y.  S.  494. 

(G)   Evidenee. 

<d=»58(l)  (N.Y.Sup.)  Proof  that  defendant,  in 
selling  stock  of  a  corporation,  made  misrepre- 
sentations as  to  the  amount  he  had  invested  in 
the  corporation  and  as  to  its  business,  without 
any  proof  of  the  value  of  the  stock  at  the  time 
of  the  purchase,  either  as  it  was  or  would  have 
been  if  the  corporation  had  been  in  the  condi- 
tion alleged  to  have  been  represented  by  defend- 
ant, will  support  a  recovery  of  only  nominal 
damages,— Gluck  v.  Hotchner,  176  N.  Y.  S. 
756. 

(D)   Damages. 

<8=»59(1)  (N.Y.Sup.)  Where  creditor  is  induc- 
ed by  deceit  to  release  debtor  and  accept  an  in- 
solvent corporation  as  debtor  in  his  stead,  his 
measure  of  damages,  where  there  was  no  war- 
ranty of  the  corporation's  solvency,  Ui  the 
amount  he  would  nave  received  from  released 
debtor,  less  anything  he  may  have  received  from 
the  corporation.— Wood  v.  Dudley,  176  N.  Y.  S. 
494. 

(^59(2)  (N.Y.Sup.)  Where  defrauded  party  af- 
firms contract  he  was  induced  to  enter  into  by 
false  and  fraudulent  representations,  and  sues 
for  damages,  or  counterclaims  in  action  by  ad- 
verse party,  his  measure  of  damages  is  the  dif- 
ference in  value  of  that  received  as  it  is  and 
what  it  fraudulently  was  represented  to  be.— 
Wood  v.  Dudley,  17^  N.  Y.  S.  494. 

FRAUDS,  STATUTE  OF. 

V.   AGREEMENTS  NOT  TO  BE  PER- 
FORMED WITHIN  ONE  TEAR 
OR  DURING  UFETIME. 

^=»45(1)  (N.Y.Sup.)  In  view  of  General  Con- 
struction Law,  §  20,  as  amended  by  I>aw8  1910, 
c.  347,  oral  contract  of  employment  for  a  year, 
made  Saturday,  September  z2d,  after  two  weeks* 
trial  employment,  held  not  void  as  in  contra- 
vention of  statute  of  frauds  (Personal  Property 
1-AW,  §  31,  subd.  1) ;  the  one-year  period  of  the 
statute  being  calculable  from  Sunday,  Septem- 
ber 2J}d,  the  day  following  the  day  on  which  the 
contract  was  mado,  aud  the  year  expiring  Sun- 
day, September  22d.  following,  within  a  year 


Digitized  by 


Google 


Frauds,  Statute  of 


176  NEW  YORK  SUPPLEMENT 


9G2 


from  making.— Prokop  v.  Bedford  Waist  & 
Drew  Co.,  176  N.  Y.  S.  376. 

Vn.   8AI.ES   OF   GOODS. 
(A)  Contraet*  'WithiH  Statute. 

^==>82  (N.Y.Sup.)  Contract  for  purchase  of 
Russian  bank  notes  for  resale  held  within  the 
Statute  of  Frauds,  Personal  Property  L»aw,  g§ 
85,  156,  such  notes  not  being  "money"  within 
exception  to  statute.— Reisfeld  v,  Jacobs,  176 
N.  Y.  S.  223. 

^=s>83  (N.Y.Sup.)  An  oral  contract  for  the  pur- 
chase and  sale  of  cigarette  cases  to  be  manufac- 
tured  by  the  seller,  nearly  all  of  which  were 
thereafter  in  fact  manufactured  and  delivered, 
was  not  void  under  the  statute  of  frauds.— New 
York  Mercantile  Trading  Co.  v.  Louis  B.  Pra- 
har,  Inc.,  176  N.  Y.  S.  179. 

VIH.   BEQUISZTiElS  AND  SUFFICIEN- 
CY  OF  WRITING. 

i8=>IOI  (N.Y.Sup.)  Where,  at  the  time  of  a 
purchase  of  goods,  defendant  or  his  authorized 
agent  delivered  to  plaintiff  a  bill,  which  under 
defendant's  printed  name,  and  as  filled  out  on 
the  typewriter,  fully  described  and  stated  the 
price  of  the  goods  as  sold  to  plaintiff's  assignor, 
there  was  a  memorandum  of  sale  "signed  by 
the  party  to  be  charged  [defendant]  or  his 
agent  in  that  behalf,"  as  required  by  the  Stat- 
ute of  Frauds  (Personal  Property  Law,  §  85).— 
Cohen  v.  Wolgel,  176  N.  Y.  S.  764. 
^=:>II3(2)  (N.Y.Sup.)  Where  buyer's  order  was 
not  accepted  .by  seller  in  terms,  but  modifica- 
tions with  respect  to  time  of  delivery  and  re- 
sponsibilty  for  delay  were  proposed,  which 
buyers  did  not  accept  in  writing,  all  of  the 
terms  were  not  evidenced  by  writing,  signed  by 
buyers,  sought  to  be  charged.— Peninsular  Trad- 
ing Agency  v.  Frazar,  176  N.  Y.  S.  739. 

FRAUDULENT  CONVEYANCES. 

See  Action,  ^=»25 ;   Executors  and  Administra- 
tors, «ss>423,  431,  450. 

I.  TRANSFERS    AND   TRANSACTIONS 

INVAIiID. 

(C)  Propertr  a-nd  Rlorl&ta  Transferred. 

^ss>50  (N.Y.Sup.)  That  life  insurance  policies^ 
transferred  by  an  insolvent  decedent  debtor  in 
his  lifetime  to  his  sister  without  any  consider- 
ation, had  no  cash  value  at  the  time,  and  that 
therefore  the  creditors  were  not  deprived  of 
anything,  does  not  relieve  them  from  the  taint 
of  fraud,  where  such  policies  were  payable  to 
the  estate,  in  which  the  creditors  would  be  in- 
terested,—Gould  V.  Fleitmann,  176  N.  Y.  S. 
631. 

The  transfer  by  insured,  without  considera- 
tion and  while  heavily  in  debt  and  in  an  insol- 
vent condition,  to  his  sister  of  life  insurance 
policies,  payable  to  his  estate,  being  a  transfer 
of  valuable  contracts,  must  be  governed  by  the 
same  rules  as  the  transfers  of  other  property, 
regardless  of  whether  the  policies  had  a  cash 
value  when  assigned. — Id. 

(I)  Retention    of   Poimesiilon    or   Apparent 
Title  by  Grantor. 

<S=»  132(1)  (N.Y.Sup.)  The  result  of  a  repeal  of 
Personal  Property  Law,  S  36,  and  the  substitu- 


tion of  sections  106  and  107,  has  been  to  make 
applicable  to  sales  or  transfers  without  change 
of  possession  the  rule  of  law  as  it  existed  prior 
to  the  enactment  of  section  36,  making  such 
transfers  presumptively  void  as  against  sub- 
sequent creditors;  but  such  presumption  is 
not  conclusive,  and  is  rebuttable  by  evidence 
that  the  transfer  was  for  value  and  in  good 
faith,  and  not  with  intent  to  delay  or  defraud 
creditors.— Kimball  v.  Cash,  176  N.  Y.  8.  54L 

(J)  Knowledore  and  Intent  off  Grantee. 

«=s>l69  (N.Y.Sup.)  The  rule  that,  to  set  aside 
a  conveyance  as  fraudulent,  the  fraud  must  be 
brought  home  to  the  assignee  as  well  as  to  the 
assignor,  does  not  apply  to  voluntary  convey- 
ances supported  by  no  consideration,  bat  only 
to  transactions  supported  by  a  valuable  con- 
sideration.—Gould  V.  Fleitmann,  176  N.  Y.  S. 
681. 

m.  nEMSDTES  OF  CREDITORS    AND 

PURGHASERS. 
(A)  FerBons  Entitled  to  Assert  Invalidity. 

«ss>208  (N.Y.Sup.)  Personal  Property  Law,  § 
44,  relating  to  sales  in  bulk,  has  no  relevancy  to 
a  transfer  of  property,  where  all  the  debts  of 
the  transferring  party  existing  at  the  time  of 
the  transfer  were  provided  for  and  paid. — Kim- 
ball V.  Cash,  176  N.  Y.  S.  541. 

CF)   Pleading. 

^=p267  (N.Y.Sup.)  In  an  action  in  conversion 
against  a  marshal,  who  levied  under  an  execu- 
tion on  an  automobile  bought  by  plaintiffs  from 
judgment  debtor,  it  may  be  set  up  as  a  de- 
fense that  transfer  to  plaintiffs  was  fraudulent 
as  to  creditors.— Kimball  v.  Cash,  176  N.  Y.  S. 
541. 

FREEZING. 

See  livery  Stable  and  Garage  Keepers,  «=»7. 

FUEL  ADMINISTRATOR. 

See  Contracts,  «=»309;   Damages,  «s»85. 

FULL  FAITH  AND  CREDIT. 

See  Judgment,  ^=>822. 

GAS. 

See  Certiorari,  ^s»41. 

«B»6  (N.Y.Sup.)  The  privilege  conferred  by  a 
town  upon  a  public  service  corporation  to 
maintain  and  operate  its  gas  mains  and  pipes 
along  and  through  public  highways  of  town  was 
a  franchise  emanating  from  the  sovereign  pow- 
er, through  the  exercise  of  lawfully  delegated 
powers.— Town  of  North  Hempstead  v.  Public 
Service  Corporation  of  Long  Island,  176  N.  Y. 
S.  621. 

A  town*s  franchise  to  maintain  and  operate 
gas  mains  along  public  highways  of  town,  when 
accepted,  becomes  a  contract  between  parties 
which  is  to  be  construed  according  to  genera] 
principles  governing  contracts,  and  is  as  obli- 
gatory upon  parties  as  any  other  contract.— Id. 

A  franchise  to  maintain  and  operate  gas 
mains  along  public  highways  of  town  may  be 
accompanied  by  reasonable  and  not  prohibited 
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conditions  precedent  or  subsequent,  wbieb  reg-  GUARANTY 

ulate  or  limit  exercise  of  franchise,  and,  if  ac-  mu«h«ii     i. 

cepted,  their  performance  becomes  obligatory 
upon  grantee  as  a  contractual  obligation.— Id. 
The  provisions  of  a  franchise  are  to  be  con- 
strued as  any  other  contrnctual  provisions  in  a 
contract  between  individuals.— Id. 
«=»I3  (1)  (N.Y.Sup.)  Public  Service  Corpora- 
tion's failure  to  perform  conditions  in  its  fran- 
chise from  town  to  maintain  and  operate  gas 
mains  in  highways  was  not  excused,  because 
performance  of  conditions  was  in  fact  render- 
ed impossible  by  official  action  of  War  Indus- 
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tries  Board,  created  by  Act  Cong.  Aug.  29, 
1916  (U.  S.  Comp.  St.  |  3115a  et  seq.),  in  di- 
recting wire  and  steel  primarily  to  war  pur- 
poses, so  that  corporation  could  not  lay  addi- 
tional pipes,  as  required  by  franchise,  as  per- 
formance was  not  forbidden  or  rendered  illegal 
by  "any  act  of  the  law."— Town  of  North 
Hempstead  v.  Public  Service  Corporation  of 
Long  Island,  17C  N.  Y.  S.  621. 
<g=s>r3(2)  (N.T.Sup.)  Public  Service  Commission 
has  no  authority  to  restrict  consumption  of  nat- 
ural gas  during  certain  months  and  deprive  cer- 
tain consumers  of  all  use  thereof  during  such 
time,  where  inadequacy  of  supply  is  due  to  dry- 
ing of  wells  and  not  to  poor  equipment  or  im- 
proper methods  of  gas  company;  Public  Serv- 
ice Commissions  Law,  §  65,  section  66,  subd.  5, 
and  sections  71  and  72,  relating  to  the  commis- 
sion's authority  over,  gas  supply,  having  refer- 
ence to  improvements  in  equipment  and  methods 
of  production  and  distribution,  and  not  to  an 
insufficient  natural  supply.— People  ex  rel.  Pa- 
vilion Natural  Gas  Co.  v.  Public  Service  Com- 
mission, Second  Dist.,  176  N.  X.  S.  163. 

GERMAN  WAR  BONDS. 

See  War,  <e=»10. 

GIFTS. 

See    Executors   and  -Administrators,    ^=s»514; 
Taxation,   €=»876,  893;    Trusts,   <d=s>34. 

X.  INTER  VIVOS. 

«s»l9(l)  (N.Y.Sop.)  The  rule  requiring  actual 
delivery  is  not  inflexible,  since  the  delivery  may 
be  symbolical.— In  re  Cohn,  176  N.  Y.  S.  226. 
^=»22  (N.Y.Sup.)  Where  donor  delivered  to  his 
wife  on  her  birtnday  a  paper  reciting,  "I  give 
this  day  to  my  wife,"  as  a  present  for  her  birth- 
day, 500  shares  of  stock,  held,  there  was  a 
valid  gift  of  certificates  of  stock,  though  deliv- 
ery was  accompanied  by  donor's  statement  that 
he  would  give  stock  when  he  got  possession ;  de- 
livery of  the  paper  constituting  a  symbolical 
delivery,— In  re  (John,  176  N.  Y.  S.  226. 

GLANDERS. 

See  Master  and  Servant,  ^=s>373* 

GOOD  WILL 

See  Taxation,  C=»S05. 

'  GRAND  JURY. 

See  Criminal  Law,  ^=»400,  448;    Perjury,  <©=» 
1,  21.  38,  40. 


See  Contracts,  «=5>187,  192:    Indemnltv;    In- 
fants, «=s>49;   Sales,  <Sss>6d,  68,  86,  391. 

GUARDIAN  AND  WARD. 

See  Infants,  ^=»101;    Insane  Persons,  ^=»94. 

HABEAS  CORPUS. 

See  E^xecntion.  ^ss>436. 

X.  NATURE  ANB  OBOUIVDS  OF 
REMEDY. 

^=»27  (N.Y.Sup.)  Habeas  corpus,  which  is  a 
civil  special  proceeding,  not  a  remedy  in  a 
criminal  action,  does  not  lie  to  test  the  suffi- 
ciency of  an  indictment,  or  the  evidence  upon 
which  it  was  found,  or  the  right  to  detain  ac- 
cused thereunder,  unl^ess  there  is  a  total  lack 
of  jurisdiction.— People  ex  rel.  Childs  v.  Knott, 
176  N.  Y.  S.  321. 

<g=>30(2)  (N.Y.Sup.)  Habeas  corpus,  which  is 
a  dvil  special  proceeding,  not  a  remedy  in  a 
criminal  action,  does  not  lie  to  test  the  suffi- 
ciency of  an  indictment  or  the  evidence  upon 
which  it  was  found,  or  the  right  to  detain  ac- 
cused thereunder,  unless  there  is  a  total  lack 
of  jurisdiction  to  hold  or  bring  the  defendant 
to  trial;  otherwise  such  indictments  could  be 
passed  upon  by  judges  other  than  the  one  to 
whom  they  were  returned,  and  the  right  to 
amend  them,  given  by  Code  Cr.  Proc.  S  293,  be 
impaired.— People  ex  rel.  Childs  v.  Knoct,  176 
N.  Y.  S.  321. 

HARMLESS  ERROR. 

See    Appeal,    ^=5>1048-1064 ;     Criminal    Law, 
<S=»1167-1172. 

HARTER  ACT. 

See  Shipping,  ^=»140. 

HAY. 

See  Weights  and' Measures,  ^=»5. 

HEALTH. 

n.  REPVLATIONS   AND    OFFENSES. 

<S=»2I  (N.Y.Sup.)  Labor  Law,  S  83b,  requiring 
sprinkler  systems  in  large  buildings,  as  applied 
to  a  building  occupied  mainly  by  jewelers,  who 
do  not  use  inflammable  material,  and  whose  of- 
fices present  no  fire  risk,  and  as  to  which  build- 
ing there  was  not  testimony  or  data  before  the 
factory  commission  as  to  the  type  of  building 
involved,  is  not  unconstitutional;  the  intent 
of  the  law  being  to  prevent  panics  as  well  as 
fires.— People  ex  rel.  Cockroft  v.  Miller,  176  N. 
Y.  S.  206. 

^=>S2  (N.Y.Sup.)  Labor  Law,  |  83b.  requiring 
sprinkler  system  in  buildings  where  *  more  than 
200  people  are  regularly  employed,"  is  not  lim- 
ited to  "employes,"  defined  by  section  2,  as 
moaning  mechanics,  workingmen,  or  laborers, 
but  includes  all  persons  who  work  for  hire,  in 
which  sense  the  word  "employes'*  is  used  by 
section  85,  referring  to  size  of  rooms. — People 
ex  rel.  Cockroft  v.  Miller,  176  N.  Y.  S.  206. 
A  showing  in  an  order  requiring  installation 
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of  sprinklers,  as  provided  by  Labor  Law,  | 
83b,  in  large  buildings,  where  more  than  200 
people  are  regularly  employed,  that  on  an  in- 
spection there  were  more  than  200  people  em- 
ployed, makes  out  a  prima  facie  case,  subject 
to  a  showing  by  the  owner  that  usually  less 
than  200  people  are  employed.— Id. 
^=»32  (N.Y.Sup.)  An  action  to  vacate  an  or- 
der of  the  Labor  Department,  directing  a  cor- 
poration to  comply  with  Labor  Law  relating  to 
conditions  in'  factory  buildings,  in  view>  of  sec- 
tion o2a  as  added  by  Laws  1915,  c.  719,  pro- 
viding that  the  person  afiFocted  or  his  agent 
may  petition  for  variation  thereof,  section  52b, 
as  added  by  Laws  1915,  c.  674,  providing  for 
such  proceeding  by  party  in  interest,  and  Code 
Civ.  Proc.  §  449,  cannot  be  prosecuted  in  the 
name  of  one  who  is  a  mere  agent  or  architect 
for  the  interested  party.— Scheier  v.  Mitchell, 
176  N.  Y.  S.  597. 

HIGHWAYS. 

See  Dedication,  ^=>44,  63;  Municipal  Cor- 
porations, ^=:>657. 

I.   EST ABLISHMEITT,   ALTERATION, 

Alfl>  DISGONTINTrANGE. 
(C)  Alteration,     Vacation,    or    Abandon- 
ment. 

^==>79(5)  (N.Y.Sup.)  A  public  easement  may 
be  lost  by  obstructing  a  highway,  but  no  en- 
croachment, however  long,  destroys  the  public 
easement,  even  an  obstruction  which  makes  the 
highway  impassable  for  vehicles,  if  enough  of 
the  highway  is  left  open  and  in  such  a  condi- 
tion as  to  permit  pedestrians  to  travel  over  it, 
and  it  is  so  used;  Highway  Law,  §  234,  con- 
templating nonuser  of  a  part  of  the  highway, 
and  not  merely  part  of  the  width  of  a  high- 
way, though  it  may  also  be  applied  to  a  case 
where  the  highway  is  shifted  to  the  side,  leav- 
ing only  a  part  of  the  old  location  abandoned. 
—Shipston  V.  City  of  Niagara  Falls,  176  N.  Y, 

HOLIDAYS. 

See  Judgment,  ^=>143 ; .  Sunday, 

HOSPITALS. 

€=»l  (N.Y.)  Under  the  charter. of  the  city  of 
New  York,  S§  1167,  1172,  the  board  of  health 
had  no  power  to  refuse  a  permit  for  a  private 
hospital  for  the  treatment  of  medical,  surgical, 
and  obstetrical  cases,  as  required  by  its  Sani- 
tary Code.  S  220,  when  all  other  conditions 
were  satisfactory,  and  no  offense  to  the  senses 
was  sufcgested,  for  the  exclusive  reason  that 
considerable  damage  would  accrue  to  surround- 
ing property.— People  ex  rel.  Sprenger  v.  De- 
partment of  Health  of  City  of  New  York,  123 
N.  E.  379,  226  N.  Y.  209.    . 

HOURS  OF  LABOR. 

See  Time,  <0=»8. 

HUSBAND  AND  WIFE. 

See  Action,  C=»53;  Alteration  of  Instruments, 
^=»2 ;  Brokers^  ^=)8 ;  Dismissal  and  Non- 
suit, C=^37 ;   Divorce ;  Executors  and  Admin- 


istraton,  ^ss>308,  614;  Gifts,  ^s»22;   Plead- 
ing,  «s»279;     Specific   Performance,   ^=s>39, 
47,  127;    Trial,  <e=»3;    War,  <>=»12;    Wilte, 
*  ^=>542;   Witnesses,  «=9l41. 

Z.  MUTUAI.  RIGHTS.  DUTIES.  AKD 
UABIUTUBS. 

9ss>4  (N.Y.fiup.)  At  common  law  the  husband 
is  charged  with  duty  of  supporting  his  wife 
and  family.— Stevens  v.  Hush,  176  N.  Y.  S.  602. 
^=»4  (N.Y.Sup.)  The  husband  was  under  no 
further  obligation  to  support  his  wife,  provided 
the  separation  was  justified  because  of  her  con- 
duct.—Pearson  V.  Pearson,  176  N.  Y.  S.  628. 

Husband^s  separation  from  wife  having  been 
found  justifiable,  the  husband's  liability  to  sup- 
port his  wife  ceased  on  date  of  separation,  and 
such  liability  was  not  extended  until  entry  of 
divorce  decree  in  husband's  favor.— Id. 
€=»I9(1)  (N.Y.Sup.)  Wife's  action  for  reim- 
bursement for  expenses  for  necessaries  after 
husband's  abandonment  can  only  be  supported 
by  proof,  not  only  that  payments  were  maje 
by  the  wife  out  of  her  separate  estate,  but 
that  they  were  actually  made  for  what  the  law 
deems  necessaries.- Pearson  v.  Pearson,  176 
N.  Y.  S.  626. 

«=5>I9(2)  (N.Y.Sup.)  The  fact  that  one  who 
abandoned  his  wife,  and  failed  to  support  her, 
sent  some  one  to  her  to  say  "he  would  support 
her"  several  ^ears  after  the  abandonment,  does 
not  relieve  him  from  that  obligation,  nor  from 
his  liability  to  one  who  has  furnished  his  wife 
with  necessaries.- Dodge  v.  Holbrook,  176  N. 
Y.  S.  562. 

^=>I9(2)  (N.Y.Sup.)  At  common  law  the  hus- 
band is  charged  with  the  duty  of  supporting  his 
wife  and  family,  and  one  who  deals  with  wife 
for  necessaries,  with  knowledge  that  wife  and 
husband  are  living  together,  may  assume  that 
proposed  contract  is  on  husband's  obligation, 
and  may  recover  from  husband  for  necessaries 
furnished,  though  husband  has  not  authorized 
wife  to  bind  him,  or  has  forbidden  her  to  do  so, 
unless  he  has  furnished  her  either  with  neces- 
saries in  kind  or  money  wherewith  to  buy  them. 
-Stevens  v.  Hush,  176  N.  Y.  8.  602. 
«=»23  (N.Y.Sup.)  Husband's  liability  on  wife's 
contract  not  for  necessaries  depends  solely  on 
the  principles  of  agency,  to  be  proved  as  in 
other  cases,  or  of  estoppel,  if  she  has  been  held 
out  as  authorized  to  bind  him.— Stevens  v. 
Hush,  176  N.  Y.  S.  602. 

^=»2334  (N.Y.Sup.)  There  is  no  general  pre- 
sumption at  law  growing  out  of  the  marital  re- 
lation that  wife  is  authorised  to  act  for  the 
husband.— Stevens  v.  Hush,  176  N.  Y.  S.  602. 

In  action  against  husband  on  wife's  con- 
tract, involving  issue  of  whether  contract  was 
for  necessaries,  evidence  tending  to  negative 
wife's  authority  to  enter  into  such  a  contract 
was  admissible,  since  if  contract  was  not  for 
necessaries,  husband  was  not  liable,  in  absence 
of  authority  of  wife  to  bind  him  thereon. — ^Id. 

VI.   AGTIONS. 

<g=»235f2)  (N.Y.Sup.)  Wife's  contract,  in  ad- 
vance, lor  a  suite  of  rooms  and  private  balh, 
with  board,  at  a  seashore  hotel,  for  the  fixed 
period  of  the  summer  season,  at  a  place  other 
than  the  usual  place  of  abode,  is  not,  as  a  mat- 
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ter  of  law,  a  contract  for  necessaries;  the 
Question  being  for  Jury  under  proper  instruc- 
tions.—Stevens  V.  Hush,  176  N.  Y.  S.  602. 
^=9244  (N.Y.Sup.)  Under  Code  Civ.  Proc.  { 
3229,  where  judgment  is  rendered  against  hus- 
band, but  not  against  v^e,  joined  as  codefend- 
ant,  wife  is  not  entitled  to  costs,  where  she 
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united  in  answer  with  husband;  but,  if  plaintifi^ 
had  failed  ae  to  both  husband  and* wife,  she 
would  have  'been  entitled  to  part  of  the  costs 
•as  of  course. — Stevens  v.  Hush,  176  N.  X.  S. 
602. 

VIII.  SEPARATION    AMD    SEFARATS 
MAINTBNABICE. 

€=»279(1)  (N.Y.Sup.)  A  separation  agree- 
ment, under  which  wife  released  all  claims  in 
property  which  her  husband  "now  owns  or  at 
any  time  has  owned*'  since  the  marriage,  etc., 
kdd  to  release  claims  to  property  acquired  by 
husband  subsequent  to  date  of  separation 
agreement— In  re  Wylie's  Estate,  176  N.  X.  S. 
307. 

«=>279(6)  (N.T.Sup.)  On  husband's  violntion  of 
separation  agreement  providing  for  maintenance 
of  wife,  wife  had  right  to  rely  upon  agreement 
for  her  support^  or  to  repudiate  it  and  stand 
upon  lier  marital  rights  to  secure  such  support, 
ifotwitbstanding  provision  of  contract  that  vio- 
lation of  agreement  by  one  party  should  release 
and  discharge  other  party  from  its  operation.— 
Crim  V.  Crim,  176  N.  Y.  S.  68. 
<©=>28l  (N.Y.Sup.)  Where  wife  brings  action 
for  arrears  unaer  separation  agreement  pro- 
viding for  her  maintenance,  and  simultaneously 
brings  action  for  separation  based  upon  hus- 
band's failure  to  provide  support,  action  for 
separation  did  not  have  effect  of  terminating 
agreement  recognized  by  her  action  thereon.— 
Crim  v.  Crim,  176  N.  Y.  S.  68. 

ICE. 

See  Carriers,  «=»110,  186,  177 ;  Nuisance,  ^=» 
23,  35. 

IMPROVEMENTS. 

See  Executors  and  Administrators,  ^=>506; 
Gas,  ^=»13 ;  Infants,  «5»30 ;  Municipal  Cor- 
porations, (e=»241,  360-514,  993;  Specific 
Performance,  ^s»47;  Street  Railroad^},  ^s» 
87;   Vendor  and  Purchaser,  <gS3>201,  202. 

INDEMNITY. 

€=>r5(7)  (N.Y.Sup.)  In  action  by  one  stock- 
holder against  other  stockholders  upon  agree- 
ment to  indemnify  former  against  loss  upon 
his  indorsement  of  notes  of  the  corporation, 
defended  upon  ground  that  no  such  agreement 
had  been  entered  into,  verdict  for  plaintiff  held 
clearly  aeainst  weight  of  evidence.— Moody  v. 
Wise,  176  N.  Y.  S.  515. 

Where  stockholders  of  corporation  agreed  to 
indemnify  indorser  of  corporation's  notes  against 
any  loss  he  should  sustain  by  reason  of  in- 
dorsement, indorser  cannot  recover  against 
stockholders  on  payment  of  note,  without  show- 
ing that  the  notes  had  been  duly  protested,  so 
that  he  became  liable  thereon  as  an  hidorser. 
•—Id. 


INDICTMENT  AND  iNFORMATK)N. 

Sec  Conspiracy,  ^=»43 ;  Courts,  <&s>92 :  Crim- 
inal Law,  <g=>l073,  1172,  1202;  Elections, 
<&»317;  Habeas  Corpus,  <&=>27,  30;  Per- 
jury, <S=»21 ;   Prohibition,  ^=»33. 

I.  NEGESSITT  OF  IMDICTMENT  OB 
PRESENTMENT. 

€=»2(4)  (N.Y.Sup.)  In  Election  Law,  $  560, 
providing  for  summary  proceedings  against  one 
failing  to  file  election  expense  account  required 
by  section  546,  the  provision  that,  if  the  failure 
is  willful,  the  one  proceeded  against  may  be 
punished  by  fine  or  imprisonment  not  exceeding 
one  year,  is  invalid,  since  the  imprisonment 
may  be  in  the  state's  prison  under  Penal  Law, 
§  2182,  so  that  the  offense  is  a  felony,  under 
section  2,  which  can  be  prosecuted  only  by  in- 
dictment, under  Const,  art.  1,  §  6.— People  ex 
rel.  Childs  v.  Knott,  176  N.  Y.  S:  321. 

V.  REQUISITES  AND  SUFFICIENCnr 
OF  ACCUSATION. 

<@=>6I  (N.Y.Sup.)  Indictment  charging  sale  of 
"lager  beer"  in  **violation  of  the  Liquor  Tax 
Law"  was  sufficient,  without  stating  that  the 
liquor  sold  was  intoxicating;  such  law  relating 
to  "fermented  and  malt  liquors,"  and  lager  beer 
being  judicially  known  as  a  fermented  and  malt 
liquor.— People  v.  Cashdollar,  176  N.  Y.  S.  443. 
^=»63  (N.Y.Sup.)  Allegation  that  liquor  tax 
certificate  was  prohibited  in  certain  town  as 
result  of  vote  is  not  a  conclusion.— People  v. 
OshdoUar,  176  N.  Y.  S.  443. 
(@=»65  (N.Y.Sup.)  In  prosecution  for  violation 
of  Liquor  Tax  Law,  indictment  charging  that 
the  sale  was  made  in  a  town  "in  which  a  liq- 
uor tax  certificate  is  and  was  then  and  there 
prohibited  as  the  result  of  a  vote  upon  questions 
1,  2,  and  4,  submitted  under  section  13  of  the 
Liquor  Tax  Law,"  was  sufllcient,  without  charg- 
ing that  the  petition  for  the  vote  under  the  Tax 
Law  was  signed  by  10  per  cent,  of  the'  voters, 
that  such  voters  wdre  qualified  electors,  that 
petition  was  acknowledged  and  was  on  file  with 
town  clerk  for  20  dajrs,  and  compliance  with 
other  formalities  in  reference  to  balloting,  can- 
vassing votes,  and  filing  returns;  such  facts 
being  merely  evidentiary.— People  v.  Cashdollar, 
176  N.  Y.  S.  443. 

INFANTS. 

See  Death.  €s»58.  75,  103;  Electricity,  «=9l3, 
15,  16,  19;    Jury,  tg=>14. 

m.   PROPERTY  AND  CONVEYANCES. 

<S=»30(1)  (N.Y.Sup.)  Infant  child,  by  accepting 
his  share  of  the  proceeds  of  partition  sale  of 
deceased's  father's  land,  did  not  ratify  repairs 
and  betterments  placed  thereon  by  admin istra- 
tor.— In  re  Bussman's  Estote,  176  N.  Y.  S.  505. 

IV,  CONTRACTS. 

^=»49  (N.Y.Sup.)  Where  the  manager  of  an  in- 
fant theatrical  performer,  under  the  lattcr's 
contract  to  give  six  performances,  wrote,  "I 
fully  guarantee  this  act  to  give  entire  satisfac- 
tion," the  guaranty  as  a  matter  of  law  was  in- 
dividually that  of  the  manager,  and  the  tes- 
timony also  showing  that  the  other  party  un* 
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derstood  be  was  securing  a  personal  cniarant^, 
the  infant  performer  was  not  bound,  and  bis 
discharge  without  reason  after  one  performance 
was  unjustified.— Nazarro  v.  Clark,  176  N.  Y. 
S.  724. 

VII.  ACTIONS* 

^s»73  (N.Y.Sup.)  The  Supreme  Court  has  suc- 
ceeded to  the  jurisdiction  of  the  Court  of  Chan- 
cery over  the  persons  and  estates  of  infants, 
idiots,  and  lunatics,  and  exercises  the  power 
under  the  same  rules  as  pertained  to  and  reg- 
ulated the  jurisdiction  of  the  chancellor,  sub- 
ject to  statutory  provisions  contained  in  Code 
Civ.  Proc.  §  427.— Bernstein  v.  Bernstein,  176 
N.  Y.  S.  820. 

<g=>IOJ  (N.Y.Sup.)  Where  the  point  that  de- 
fendant was  an  infant,  and  that  no  guardian  ad 
litem  was  appointed  to  protect  his  interests 
after  service  of  summons  as  prescribed  in  Code 
Civ.  Proc.  §§  426,  471,  was  not  raised  by  the 
pleadings,  but  defendant  testified  he  was  20 
years  old,  and  at  close  of  the  case  defendant's 
counsel  moved  to  dismiss,  not  on  ground  of  in- 
fancy, but  for  lack  of  jurisdiction  of  the  court 
over  defendant,  the  motion  was  properly  dis- 
missed; his  remedy  being  to  move  to  vacate 
the  summons,  giving  plaintiff  opportunity  to 
meet  proof  on  such  issue. — Midland  Trading 
Corporation  v.  Hechtkopf,  176  N.  Y.  S.  712. 
<&=»I08  (N.Y.Sup.)  In  a  suit  to  quiet  title, 
where  the  answer  of  the  infant  defendant  sim- 
ply submitted  her  rights  to  the  court,  such  an- 
swer raised  no  issue  on  the  allegations  of  the 
complaint,  under  Code  Civ.  Proc.  §  1641,  and 
tendered  no  issue  as  to  the  infant's  interest  in 
the  property,  though  the  effect,  under  the  old 
chancery  practice,  of  such  answer,  was  to  re- 
quire plaintiff  to  prove  the  allegations  of  the 
complaint.— Berger  v.  Horsfield,  176  N.  Y.  S. 
854 

INFLUENZA. 

See  Master  and  Servant,  ^=s>78. 

INJUNCTION. 

See  Boundaries,  ^=>33;  Ck>rporation8,  ^C9 
174,  294,  320;  Eminent  Domain,  «=5>282; 
Municipal  Cbrporationsy  ^=>1021,  1022; 
Nuisance,  ^=^23,  35;  Specific  Performance, 
<©=>79. 

I.  NATURE  AKB   GROUNDS   IN   OEN- 

ERAI«. 
(A)   Hature  and  Form  of  R«inedT* 

^==>4  (N.Y.Sup.)  A  preventative  injunction 
necessarily  operates  upon  an  unperformed  and 
unexecuted  act,  and  prevents  a  threatened  but 
noncxisting  injury,  and  is  therefore  not  an  ap- 
propriate remedy  to  procure  relief  for  past 
injuries,  or  to  restore  parties  to  rights  of  which 
they  have  already  been  deprived. — Cuppy  v. 
Ward,  176  N.  Y.  S.  233. 

II.  SUBJECTS   OF   PROTECTION   AND 

REULEF. 

(E2>   Pnbllo   OIBoem    mid    Boards    and   Ma- 
nioipallties. 

^=385(1)  (N.Y.Sup.)  Mayor  and  police  commis- 
sioner of  a  city  will  not  be  enjoined  from  inter- 
fering with  the  conducting  of  a  moving  picture 
theater  on  Sunday,  where  it  is  claimed  by  mayor 


and  police  commissioner  that  the  exhibition  of 
moving  pictures  on  Sunday  ia  in  violation  of 
law.—Symphony  Theater  Co.  v.  Ely,  176  N.  Y. 
S.  52. 

INNKEEPERS. 

See  Venne,  ^=s»52. 

*  INSANE  PERSONS. 

See  Partition,  <8=s>14,  55 ;  Trial,  <Sss>3. 

V.  PROPERTY  AND  OONVETANGES. 

€=»69  (N.Y.Sup.)  The  County  Court,  under 
Code  Civ.  Proc.  g  340,  subd.  4,  and  section 
2320,  had  jurisdiction  to  entertain  and  dispose 
of,  conformably  to  the  principles  of  equity  and 
fair  dealing,  the  application  of  an  attorney,  who 
had  acted  for  an  aged,  incompetent  man,  for 
repayment  of  sums  expended  by  him  in  the  de- 
fense of  actions  for  malicious  prosecution 
brought  by  persons  of  whom  he  had  procured 
the  arrest  for  conspiring  to  obtain  control  of 
the  person  and  property  of  the  incompetent, 
-In  re  Haslett,  176  N.  Y.  S.  800. 

ix.  ACTIONS. 

<g=»9 1  (N.Y.Sup.)  The  Supreme  Court  bae  suc- 
ceeded to  the  jurisdiction  of  the  Court  of  Chan^ 
eery  over  the  persons  and  estates  of  infants, 
idiots,  and  lunatics,  and  exercises  the  power 
under  the  same  rules  as  pertained  to  and  regu- 
lated the  jurisdiction  of  the  chancellor,  subject 
to  statutory  provisions  contained  in  Code  Civ. 
Proc.  i  427.— Bernstein  v.  Bernstein,  176  N.  Y. 
S.  820. 

€=>94(1)  (N.Y.Sup.)  An  order,  pursuant  to 
Code  CJiv.  Proc.  §  427,  appointing  a  person  to 
protect  the  rights  of  an  insane  defendant,  should 
empower  him  to  look  after  the  interests  of 
such  defendant  at  every  stage  of  the  action.— 
Bernstein  v.  Bernstein.  176  N.  Y.  S.  820. 

INSOLVENCY. 

See  Bankruptcy:  Corporations,  ^=»542:  Exe- 
cutors and  Adminiatrators,  ^^450;  Fraud, 
^s»59;     Fraudulent    Conveyances,    ^=x>50. 

INSPECTION. 

See  Oarriera,  9=8»107;  IBloctricil^,  ^=»15; 
Health,  «t»32;    Sales,  «=s>82. 

INSTRUOTIONS. 

See  Trial,  <S=»191-296. 

INSURANCE. 

iSee  Accord  and  Satisfaction,  ^=»8,  26;  Action, 
^=>25;  Appeal,  <8=>170,  1050;  Contracts, 
^=»189,'  Dismissal  and  Nonsuit,  ^=s>54 ; 
Executors  and  Administrators,  ^=»46,  423, 
431,  450;  Fraudulent  Conveyances,  ^=»50; 
Parties,  <©=>40;  Pleading,  «=5>27»;  Specitic 
Performance,  ^=»47;  Stipulationa,  ^»14; 
Trial,  €=»127 ;    Wills,  «=>616. 

I.  CONTROL  AND   REGUIiATIOK   IK 
GENERAIi. 

<^=s>26  (N.Y.Sup.)  In  action  for  premiums  by 
foreign  insurance  company,  complaint,  alleging 
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that  the  company  was  authorised  to  transact 
business  in  the  state  and  maintain  office  in  the 
city  of  New  York,  held  to  plead  a  contract  made 
within  8tate.--Autoaiobile  Ins.  Co.  of  Hartford, 
Conn.,  V.  Barondess,  176  N.  Y.  S.  830. 

In  foreign  insurance  company's  action  for  pre- 
miums, complaint  alleging  that  the  company  "is 
authorized  to  transact  business  in  the  state  of 
New  York,"  without  alleging  that  the  com- 
pany was  80  authorized  at  time  of  entering  in- 
to contract,  was  insufficient;  Insurance  Law,  § 
9,  requiring  insurance  company  transacting 
business  in  state  to  secure  certificate  from  su- 
perintendent of  insurance,  imposing  a  condi- 
tion precedent,  and  not  a  condition  subsequent. 
-Id. 

HI.   IKSUIIAMCE  AGENTS  AMD 
BROKERS. 

(B)  Avency  for  Applicant  or  Insured. 

$=>96  (N.Y.Sup.)  An  insurance  broker,  author- 
ized generally  to  negotiate  explosion  insurance 
for  a  refinery,  was  a  general  agent  of  the  re- 
finery, and  his  securing  a  policy  for  it  was  with- 
in the  apparent  scope  of  his  authority,  where 
he  had  previously  secured  similar  policies. — 
Globe  &  Rutgers  Fire  Ins.  Co.  v.  Warner  Sugar 
Refining  Co.,  176  N.  Y.  S.  3. 


V.  THE  CONTRACT  IN  GENERAL. 

(A)  Nmtare,  Re«vlBltM,  and  ValldltT. 

^=>I25(2)  (N.Y.)  Where  application  for  a  life 
policy  was  written  and  delivered  to  the  insur- 
er's agent  in  Buffalo,  and  mailed  by  the  agent 
to  the  insurer  at  Philadelphia,  and   the   first 

Sremium  was  paid  at  the  insurer's  office  in 
iuffalo,  and  the  policy  sent  by  mail  to  in- 
sured in  Buffalo,  the  contract  of  insurance  may 
be  considered  a  New  York  contract. — Quast  v. 
Fidelity  Mut.  Life  Ins.  Co.,  123  N.  E.  494.  226 
N.   Y.  270. 

«=s>r38(2)  (N.Y.)  Twenty-payment  life  policy 
issued  to  plaintiff,  fully  stating  the  considera- 
tion, in  that  it  was  issued  on  surrender  of  an 
old  policy  and  for  ten  yearly  payments  of 
$72.68,  held  not  violative  of  the  Pennsylvania 
statute  prohibiting '  life  insurers  from  making 
or  permitting  any  distinction  or  discrimination 
in  favor  of  individuals  between  insurants  of  the 
8am«  dass,  etc.-^-Quast  v.  Fidelity  Mut.  Life 
Ins.  Co.,  123  N.  E.  494,  226  N.  Y.  270. 
«=9i4ia)  (N.Y.)  Despite  Laws  1892,  c.  690, 
§  89,  prohibiting  life  hasurers  from  making  any 
discrimination  in  favor  of  individuals  of  the 
same  class,  and  the  like  Pennsylvania  statute, 
whichever  was  applicable,  a  life  insurer  could 
not  plead  as  a  defense,  when  sued  for  the  guar- 
anteed cash  value  of  a  20-payment  policy,  that 
its  issuance  of  such  policy,  in  return  for  in- 
sured's surrender  of  his  old  policy,  and  his 
agreement  to  pay  premiums  for  10  j^ears,  was 
a  discrimination  rendering  the  policy  illegal  and 
void,  since  its  discriminatory  character  did  not 
appear  at  the  time,  while  no  one  can  profit  by 
his  own  fraud,  as  by  retaining  premiums  paid 
under  the  old  and  new  policy  while  disclaiming 
liability.— Quast  v.  Fidelity  Mut.  Life  Ins.  Co., 
123  N.  E.  494,  226  N.  Y.  270. 


VI.  FREMIUnCS,   DUES,  AND  ASSESS- 
MliNTS. 

<$=»I88(3)  (N.Y.Sup.)  In  action  to  recover  earn- 
ed premiums  on  canceled  policv  of  explo.sion  in- 
surance, whether  insured  gave  his  broker  certain 
secret  instructions,  or  whether  insurer  was  jus- 
tified in  relying  upon  the  broker's  apparent  au- 
thority, heldy  under  the  testimony  as  to  the 
giving  of  such  instructions  by  certain  officers  of 
the  insured,  and  the  failure  to  mention  them  by 
the  presiflent  of  insured  in  his  testimony,  ques- 
tions of  fact  for  the  jury.— Globe  &  Rutgers 
Fire  Ins.  Co.  v.  Warner  Sugar  Refining  Co., 
170  N.  Y.  S.  3. 

In  action  to  recover  earned  premium  on  can- 
celed insurance  policy  procured  by  a  broker 
contrary  to  secret  instructions  of  insured, 
whether  the  retention  of  the  policy  by  the  in- 
sured for  two  months  was  a  ratification  of  the 
agent's  acts,  was  a  question  of  fact  for  the 
jury.— Id. 

XVU.   PAYMENT   OR   DISCHARGE, 

OONTRIBUTiaN,  AND  SUB- 
l  ROGATION. 

<e=»599  (N.Y.Sur.)  Under  a  life  insurance  poli- 
cy, giving  the  insurer  the  privilege  of  paying 
the  proceeds  to  the  relative  by  blood  of  insured, 
delivery  of  a  check  for  the  proceeds  to  the  sis- 
ter of  deceased,  covered  by  sufficient  funds,  con- 
stituted payment  as  against  a  claim  that  the 
drawee  did  not  receive  the  money.— In  re 
O'Kane's  Estate,  176  N.  Y.  S.  884. 

XX.   MUTUAL  BENEFIT  INSURANCE. 

(E>  Beneficiaries  and  Benefits. 

^=>80l  (N.Y.Sup.)  Where  a  beneficiary  surren- 
dered a  benefit  certificate  and  executed  receipts 
in  full  settlement  of  any  claim  under  the  certif- 
icate, the  presumption  is  that  the  defendant 
would  not  make  paj'mcnt  without  surrender  of 
the  certificate  and  receipts,  and,  although  only 
for  the  amount  of  the  conceded  liability,  it 
constituted  accord  and  satisfaction.— Schwem- 
mer  v.  Supreme  Council  Catholic  Benev.  Le- 
gion, 176  N.  Y.  S.  139. 

Beneficiary's  surrender  of  life  benefit  certifi- 
cate and  receipts,  stating  they  were  in  full  pay- 
ment, constituted  prima  fade  evidence  of  an 
accord  and  satisfaction:  but  where  the  re- 
ceipts were  not  in  the  form  of  releases  under 
seal,  and  the  certificate  had  not  been  canceled, 
the  plaintiff  beneficiary  was  at  liberty  to  meet 
the  presumptions  with  testimony  showing  a 
promise  to  pay  the  balance  at  a  future  time, 
which  the  defendant  should  have  been  permitted 
to  controvert.— Id. 

(F)  Actions  for  Benefits. 

®=>825(3)  (N.Y.Sup.)  In  beneficiary's  action 
on  benefit  certificate,  involving  issue  of  whether 
insured,  who,  six  months  after  having  pur- 
chased chloroform,  had  been  found  with  hand- 
kerchief with  chloroform  odor  tied  across  his 
face,  without  any  signs  of  a  past  struggle,  had 
taken  his  own  life  in  violation  of  the  policy, 
held,  it  was  error  to  direct  verdict  for  plaintiff. 
— Sobischek-Robinson  v.  Supreme  Council  of 
Royal  Arcanum,  176  N.  Y.  S.  362. 
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INTENT. 

See  Assignments,  ^s»126. 

INTEREST. 

See  Appeal,  <g=»1199;  Damaj^es,  ^=»62; 
Eminent  Domain.  ^=s>148;  Mortgages,  ^:=» 
199;  Municipal  Corporations,  «S3»993;  Tax- 
ation, <@=9904. 

in.   TIME  AND  COMPUTATION. 

<©=>39(4)  (N.Y.Sup.)  Where  money  is  obtained 
by  frnud,  the  law  implies  a  contract  to  repay 
it,  and  the  amount  bears  interest  from  the  date 
it  was  obtained— Gilmore  v.  llirschman,  176  N. 
Y.  S.  787. 

INTERNAL  REVENUE. 

See  Intoxicating  Liquors,  ^=»101. 

INTERNATIONAL  LAW. 

See  Citizena,  «=»8;  Contracts,  «=5»141;  War, 
<8=>15.  ^ 

INTERSTATE  COMMERCE  ACT. 

See  Carriers,  €=»107. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  ^=»304: ;  Indictment  and 
Information,  ^=»61,  63,  65. 

IV.   IiICENSES  AND  TAXES. 

^=s>|OI  (N.Y.Sup.)  Liquor  Tax  Law,  §  8,  subd. 
5,  providing  for  a  vehicle  license  for  the  sale 
of  malt  liquors,  is  not  an  adjunct  to  the  certifi- 
cate required  under  subdivision  2  of  such  sec- 
tion, so  as  to  be  limited  to  the  location  de- 
scribed in  the  certificate,  under  subdivision  2, 
but  expressly  provides  for  licensing  sale  of 
liquor  *'at  any  other  place  than  that  stated  m 
such  liquor  certificate";  such  license  being 
good  throughout  the  license  territory  within 
the  state.— Sisson  v.  Twenty-Five  Barrels  of 
Beer.  176  N.  Y.  S.  403. 

^s>l03  (N.Y.Sup.)  An  action  for  value  of  un- 
expired term  of  liquor  tax  certificate,  which  had 
been  canceled  by  the  excise  department  because 
of  violation  of  Liquor  Tax  Law,  where  petition 
showed  that  violation  occurred  prior  to  date 
of  sale  of  certificate  by  defendant  to  plaintiff, 
and  plaintiff  relied  upon  Personal  Property 
Law,  §  94,  subds.  2,  8,  as  to  implied  warranty, 
as  well  as  upon  failure  of  consideration,  the 
court  erred  in  excluding  plaintiff's  offered  proof 
with  reference  to  certificate  having  been  can- 
celed because  of  a  claim  against  certificate  ex- 
isting prior  to  date  of  sale.— Enterprise  Brewery 
v.  J.  Christian  G.  Ilupfel  Brewing  Co.,  176 
N.  Y.  S.  105. 

Where  defendant,  who  was  an  assignee  of  a 
liquor  tax  certificate  as  collateral  security  for 
money  loaned  to  original  holder  of  certincate, 
sold  certificate  to  plaintiff,  who  paid  money 
upon  the  sale,  which  money  was  used  by  de- 
fendant on  account  of  debt  owing  by  original 
holder  to  defendant,  any  cause  of  action  belong- 
ing to  plaintiff  because  of  failure  of  considera- 
tion would  be  against  defendant.— Id. 


VIXI.   CXRIMIirAIi    VBOSBOUTIONS. 

«=»236(1)  (N.Y.Sup.)  In  criminal  prosecution 
for  violation  of  Liquor  Tax  Law,  evidence  keld 
to  show  that  the  town  in  which  the  sale  was 
made  was  a  town  in  which  the  issuance  of  a 
liquor  tax  certificate  was  prohibited  as  a  result 
of  the  vote  of  the  electors.— People  v.  Cashdol- 
lar,  176  N.  Y.  S.  443. 

IX.   SEARCHES,  SEIZURES,  AND  FOR- 
FEITI7RE8. 

^=:9250  (N.Y.Sup.)  In  a  confiscation  proceed- 
ing against  liquor  in  the  possession  of  a  brew- 
ing company,  which  had  no  state  *  certificate, 
as  required  by  Liquor  Tax  Law,  §  8,  subd.  1,  or 
subdivision  2,  applicable  to  the  premises  at 
which  such  liquor  was  found,  a  United  States 
retail  certificate  posted  on  the  premises,  though 
presumptive  evidence  of  traffic  under  the  act, 
is  not  controlling  in  determination  of  the  ques- 
tion of  intent  to  keep  for  an  unlawful  purpose. 
—Sisson  V.  Twenty-Five  Barrels  of  Beer,  176 
N.  Y.  S.  403. 

Where,  prior  to  the  institution  of  a  confisca- 
tion proceeding  against  certain  liquor,  agents 
of  the  state  entered  the  premises  where  the 
liquor  was  kept  and  arranged  with  the  book- 
keeper for  delivery  of  a  case  of  beer  at  a  later 
time,  paying  her  therefor,  such  a  transaction, 
if  a  sale  and  unlawful,  is  not  in  itself  sufficient 
to  prove  an  unlawful  purpose  in  keeping  the 
liquors.— Id. 

JOINT-STOCK  COMPANIES. 

€=»l  (N.Y.Co.Ct)  A   "joint-stock    aaaociatioii*' 

lb  not  u  '  corporation,"  tiiough  having  most  of 
the  attributes  of  a  corporation. — Gifford  t.  Fai^ 
go.  176  N.  Y.  S.  568. 

<S=>I9  (N.Y.CcCt.)  Code  Civ.  Proc  |  1776, 
providing  that,  in  action  against  a  corporation, 
plaintiff  at  the  trial  need  not  prove  its  existence 
unless  a  verified  answer  affirmatively  alleges 
that  defendant  is  not  a  corporation,  applies  to 
a  "joint-stock  association,'^  which  is  not  a 
''corporation,"  though  having  most  of  the  attri- 
butes of  a  corporation.— Ginord  v.  Fargo,  176 
N.  Y.  S.  568. 

JOINT  TENANCY. 

See  Associations,  ^=>15,  20;  Tenancy  in  Com- 
mon. 

JUDGES. 

See  Courts^  <S=s>99,  201 ;  Habeas  Corpus,  ^s» 
30;   Justices  of  the  Peace. 

JUDGMENT. 

See  Costs,  <&=932,  247;  Courts,  €=»99,  168, 
ISO,  190;  Estoppel,  <&=993;  Execution; 
Ilusband  and  Wife,  ^=94;   Pleading,  ^=:>345. 

For  judgments  in  particular  actions  or  pro- 
ceedings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  AppeaL 

IV.  BY   DEFAUIiT. 
(A)  Rea«<»ttes   «n4  VaUdity. 

€=»I26(1)  (N.Y.Sup.)  A  failure  to  answer  in  an 
equity  case  admits  the  allegations  of  the  com- 
plaint as  much  as  in  an  action  at  law,  and  in 
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against  both  defendants  for  $9,000,  but,  as 
judgment  must  be  joint,  it  can  only  be  entered 
for  the  sum  of  $4,500.— MacDonald  v.  Kusch, 
176  N.  Y.  S.  823. 


such  case  judgment  may  be  entered  directly 
upon  the  complaint,  under  Code  Civ.  Troc  J 
1215,  without  proof  of  the  averments  thereof. — 
Berger  v.  Horsfield,  17G  N.  Y.  S.  854. 

Where  defendants  served  by  publication,  de- 
faulted, held  that,  under  Code  Civ.  Proc.  §  1216, 
the  cause  of  action  must  b<s  proved  before  plain- 
tiff is  entitled  to  judgment^  and  in  event  of  fail- 
ure the  only  judgment  that  can  be  rendered  is 
one  dismissing  the  complaint  as  to  such  de- 
fendimts.— Id. 


(B)  Openin 


Settlns  Aatde  Default. 


<g=>l43(17)  (N.Y.Sup.)  Letter  written  by  plain- 
tiff's attorney  being  tantamount  to  an  indefinite 
extension  of  time  to  answer,  importing  an  agree* 
mcnt  to  give  defendant  a  reasonable^me  after 
notice  to  interpose  its  answer,  a  letter  sent  on 
the  11th.  requiring  defendant  to  answer  on  the 
13th,  which  letter,  on  account  of  intervening 
holiday,  was  not  received  on  the  13th,  did  not 
offer  a  reasonable  time,  and  a  motion  to  open  de- 
fault should  have  been  granted,  though  judgment 
was  not  entered  until  the  18th.—Hocking  Glass 
Co.  T.  Keppler  Glass  Constructions  Co.,  176  N. 
Y.  S.  451. 

C=>I59  (N.Y.Sup.)  Where    defendant's    motion 
to  open  &  default  was  supported  by  his  affidavit, 
showing  that  his  attorneys  are  the  only  persons 
who  have  any  personal  knowled|^e  of  the  facts, 
and  an  attorney's  affidavit  showing  the  defense, 
and  what  defendant  expected  to  prove,  the  re- 
quirements necessary  to  open  a  default  were 
sufficiently  complied  with;   the  giving  of  names 
of  witnesses  to  prove  the  defense  not  being  nec- 
essary.—Garrison  V.  Barrett,  176  N.  Y.  S.  19. 
^=:>I67  (N.Y.Sup.)  Where,   though    on   papers 
presented  by  defendant  and  her  laches  in  mov- 
ing  to  open  default,  she  was  not  entitled   as 
matter  of  right  to  have  default  opened,  there 
were   facts  presented  to   warrant  trial   court, 
in  exercise  of  sound  discretion,  in  granting  de- 
fendant's application,  affording  to  her  her  day 
in   court,  its  order  denying  motion  to  open  de- 
fault will  be  reversed  conditionally,  on  defend- 
ant's payment  of  taxable  costs  and  filing  un- 
dertaking to  indemnify  plaintiff  for  recovery.^ 
X.awrence  v.  Maguire,  176  N.  Y.  S.  450. 
<es=»l7l   (N.Y.Sup.)  If  the  granting  of  a  motion 
to  open  a  default  and  allow  plaintiff  to  serve  a 
complaint  would  operate  to  allow  plaintiff  to  re- 
cover upon  a  cause  of  action  which  is  outlawed, 
the  motion  should  be  granted  only  on  ccmdition 
that  plaintiff  stipulate  that  defendant  may  plead 
limitations  which  would  be  applicable  if  the  ac- 
tion were  commenced  on  date  of  opening  of  de- 
fault.—Musgrave  V.  Musgrave,  176  N.  Y.  S.  814. 

VI.   ON  TBIAI.  OF  ISSUES. 

^O)    Conformity  «o  Proeee«,  PleAdlAars, 
Proof*,  «a4  Verdiet  or  Findings. 

c©=>256(6)  (N.Y.Sup.)  In  an  action  for  the 
tJeath  of  plaintiff's  intestate,  who,  while  a 
E^uest  in  a  motorcar,  was  killed  in  a  collision 
bet'ween  that  car  and  the  car  of  another,  where 
^2ie  jury  returned  a  verdict  againgt  both  of  the 
if^fendants,  the  person  with  whom  intestate  was 
>ic1iiigf  and  the  owner  of  the  other  car  for  $4,- 
^O  against  each,  held  that,  the  jury  having 
leen    discharged,  judgment  cannot  be  rendered 


Xm.  M£It6£B  AND  BAR  OF  CAUSES 
OF  ACTION   ANB  DEFENSES. 

(B)  Caases  of  Action  and  Defenaen  Mergr- 
ed.  Barred,  or  Concluded. 

«=»622(2)  (N.Y.Sup.)  Defendant,  being  sued  in 
Municipal  Court,  was  not  required  to  litigate 
claim  for  ^3,155  against  plaintiff  by  interposing 
counterdaini,  but  might  have  set  it  up  as  an 
offset,  and  thus  reserved  right  to  institute  an 
action  in  Supreme  Court  therefor.— Silberstein 
v.  Begun,  176  N.  Y.  S.  55a 

Where  defendants,  being  sued  in  Municipal 
Court,  interposed  counterclaim  for  $3,155,  and 
recovered  judgment  for  only  $1,000,  less  plain- 
tiff's claim,  tJ^ey  are  bound  by  result  of  judg- 
ment, and  are  barred  from  recovering,  on  same 
claim,  in  subsequent  action  against  plaintiffs  in 
Supreme  Court.--ld. 

xnr.  ooNoiiUsrvENEss  of  adjudi- 
cation. 

(O)   Mnttera  Conclnded. 

^=>73l  (N.Y.Sup.)  Only  those  matters  that  are 
embodied  in  an  order  or  judgment  are  res 
adjudicata,  and  not  those  omitted  therefrom.— 
In  re  Goldenberg's  Estate,  176  N.  Y.  S.  201. 

XVH.  FOBEION  JUDOBCENTS. 

€=»822(3)  (N.Y,Snr.)  Dedsion  of  court  of  New 
Hampshire  that  decedent  was  domiciled  in  that 
state  is  not  binding  on  Surrogate's  Court  of 
New  York,  on  application  by  residnary  legatee 
for  order  exempting  the  estate  from  tazati<^n 
on  ground  of  nonresidence  of  decedent,  since 
Const.  U.  S.  art.  4,  §  1,  the  full  faith  and  cred- 
it clause,  does  not  prevent  the  Surrogate's 
Court  from  inquiring  whether  the  New  Hamp- 
shire court  had  jurisdiction.— In  re  Paris'  Es- 
tate, 176  N.  Y.  S.  879. 

XXn.  PLEADING  AND  EVIDENCE  OF 

JUDGMENT    AS   ESTOPPEL   OR 

DEFENSE. 

^951(1)  (N.Y.Sup.)  Where  defendant  in  Mu- 
nicipal Court  action  interposed  counterclaim  for 
$3,155,  and  was  given  judgment  for  $1,000,  less 
amount  of  plaintiff's  claim,  it  will  be  assumed, 
in  absence  of  other  proof,  in  defendant's  subse- 
quent action  against  plaintiff  for  $2,155,  that 
the  justice,  in  the  preceding  action,  fixed  defend- 
ant's damages  at  $1,000.— Silberstein  v.  Begun, 
176  N.  Y.  S.  558. 


JUDICIAL  POWER. 

See^Constitational  Law,  ^=»70. 

JUDICIAL  SALES. 

See  Infants,  ^=930;    Mortgages,  ^=3>495* 
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JURY. 

See  Appeal,  ^=>1202 ;  Contempt,  <g=>14,  28,  60, 
67;  Courts,  ^=>189,  190,  202:  Discovery,  <&=» 
30;   New  Trial,  <8=»143;   Wills,  <g=»358,  369. 

n.   RIGHT  TO  TBIAI<  BY  JTXBT. 

€=»I4(1)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  t 
18G6,  providing  that  the  validity  of  a  testamen- 
tary disposition  of  realty  is  to  be  determined  in 
an  action  brought  for  that  purpose,  in  like 
manner  as  the  validity  of  a  deed  may  be  deter^ 
mined,  an  action  for  the  construction  of  a  de- 
vise wherein  minors  are  interested  is  not  prop- 
erly triable  at  Special  Term,  but  must  be  placed 
upon  the  trial  calendar  and  the  issues  determin- 
ed by  the  jury.— Weil  v.  Weil,  176  N.  Y.  S. 
248. 

V.   OOMPETENCT  OF  JUBOB8,  CHAIi* 
IJBMGE8.  AND  OBJECTIONS. 

^=»83(1)  (N.Y.Sup.)  Indifference  is  an  element 
of  the  jury,  and  Code  Cr.  Proc.  §  387,  pre- 
scribes it.— In  re  Nunns,  176  N.  Y.  S.  858. 

JUSTICES  OF  THE  PEACE. 

rV.  PBOGEDUBE  IN  GIVII<  CASES. 

^=>83(2)  (N.Y.Co.Ct)  A  justice  of  the  peace 
has  no  power  to  amend  a  summons :  the  powers 
f^iven  to  courts  by  Code  Civ.  Proc.  S  723,  apply- 
ing to  courts  of  record,  the  justice  having  no 
other  powers  in  that  connection,  except  such  as 
are  given  by  section  2994  relating  to  pleadings 
only.-Gifford  v.  Fargo,  176  N.  Y.  S.  068. 

V.  BBVIEW   OF  FBOCEEDINGS. 

(A)   Appeal  and  Error.  ' 

^s»l50(4)  (N.Y.Co.Ct)  Where  summons  in  jus- 
tice court  was  amended  by  consent  as  to  the 
name  of  the  defendant,  and  an  answer  was  filed 
in  that  name,  the  defendant,  on  appeal  from  an 
adverse  judgment,  was  estopped  to  complain 
that  the  amendment  was  without  warrant,  even 
where  summons  as  first  issued  was  not  effective. 
— Gifford  V.  Fargo,  176  N.  Y.  S.  568. 

LANDLORD  AND  TENANT. 

See  Appeal,  C=»843;  Attorney  and  Client,  ^=» 
42;  Brokers,  <&=>54,  86,  88;  Evidence,  <5=> 
471,  589;  Limitation  of  Actions,  «=>2,  95; 
Mortfcnges,  ^=5>471:  Payment,  ^=>85;  Plead- 
ing, C=»34,  122,  327;  Principal  and  Surety, 
^=>09;  Quieting  Title,  <g=»7;  Set-Off  and 
Counterclaim,  ^:»29. 

III.   LANPLOBD'S  TITLE  AND  RE- 
VEBSION. 

(B)   Efltoppel  of  Tenant. 

e=>62(l)  (N.Y.Sup.)  In  suit  to  quiet  title  to  a 
ferry  slip  for  which  plaintiff  had  paid  rent  for 
many  years  as  tenant,  the  tenant  was  not  estop- 

Eed  to  deny  the  landlord's  title,  whore  such  rent 
ad  been  paid  on  account  of  a  mutual  mistake 
between  the  parties  as  to  defendant's  title. — 
T-nion  Ferry  Co.  of  New  York  &  Brooklyn  v. 
Fairchild,  176  K  Y.  S.  251. 
^=»63(3)  (N.Y.Sup.)  In  a  suit  to  quiet  title  to 
a  ferry  sHp  where  defendants  counterclaimed 


for  rent,  it  was  not  necessary  for  the  tenant  to 
surrender  possesMon  of  the  premises  before  dis- 
puting the  landlord's  title;  it  not  appearing 
that  the  tenant  had  such  exclusive  or  special 
right  as  could  be  surrendered  to  the  landlord.— 
T'nion  Ferry  Co.  of  New  York  &  Brooklyn  ▼. 
Fairchild,  176  N.  Y.  S.  251. 

Vn.  PBEMISES,  AND  ENJOYMENT 
AND  USE  THEBEOF. 

(E)  Injnrle*  front  Danireron«  or  Defective 
Condition. 

^=»»64(4)  (N.Y.Sup.)  As  Tenement  House  Act, 
§  76,  does  not  require  a  landlord  to  tight  hall- 
ways on  the  fourth  floor  after  10  o'clock  p.  m., 
and  as  there  is  no  common-law  duty  as  to  light- 
ing halls,  the  landlord  is  not  liable  for  injury  to 
an  occupant  from  want  of  light  at  7  a.  m. — 
Kunder  v.  Purchase  Holding  Co.,  176  N.  Y.  S. 
315. 

<S=s>l69(6)  (N.Y.Sup.)  In  action  against  land- 
lord for  death  of  tenant,  who  tripped  on  alleg- 
ed defective  rubber  stairway  covering,  evidence 
of  defendant's  negligence  held  insufficient  to  sus- 
tain verdict  for  plaintiff.— Oppenheimer  v.  Har- 
risetta  Holding  Co.,  176  N.  Y.  S.  716. 

Vm.  BENT  AND   ADVANOES. 
(A)  Ri«bts  nnd  liiabilitlea. 

^=s»  184(2)  (N.Y.Sup.)  Where  the  tenants  of 
property  subject  to  mortgage  debited  with  the 
landlord  a  certain  sum  as  security  for  the  per- 
formance of  the  conditions  of  their  lease,  neither 
the  tenants  nor  their  assignee  had  any  right  in 
a  summary  proceeding  to  an  order  that  the 
landlord  should  turn  over  the  money  to  a  re- 
ceiver under  the  mortgage,  particularly  where 
the  landlord  had  a  right  to  hold  such  sum  as 
reimbursement  for  damages  to  the  property  un- 
der the  terms  of  the  lease.— 'Ricardo  ▼.  Deutsch, 
176  N.  Y.  S.  837. 

(B)  Aetions. 

^s>227  (N.Y.Sup.)  Where  a  lease  for  five 
years  provided  for  monthly  payment  of  rent 
and  any  deficiency  arising  in  case  of  re-entry 
for  breach  of  conditions  of  lease,  and  reletting 
of  the  premises,  the  landlord  may,  after  aam- 
marily  dispossessing  the  tenant  and  before  end 
of  the  term,  recover  the  accrued  and  unpaid 
rent,  though  the  premises  have  not  been  relet, 
and  though  the  exact  deficiency  cannot  be  de- 
termined until  expiration  of  the  term. — Darm- 
stadt V.  Knickerbocker  Chandelier  Sc  Blectrioal 
Supply  Co.,  176  N.  Y.  S.  588. 
€=»230(2)  (N.Y.Sup.)  In  an  acti<m  for  rent  un- 
der a  lease  forbidding  assignment  without  the 
landlord's  consent,  a  defense  that  defendant  had 
assigned  the  lease  with  the  landlord's  consent, 
and  that  the  assignee  had  been  duly  accepted 
as  a  tenant,  was  insufficient  to  release  defendant 
from  his  obligation  to  pay  rent,  in  the  absence 
of  allegations  of  an  acceptance  by  the  landlord 
of  a  surrender  by  defendant — ^NVerfelman  v. 
Quick,  170  N.  Y.  S.  58. 

In  an  action  for  rent  under  a  lease  forbidding 
assignment  without  the  landlord's  consent,  a 
defonse  that  defendants  had  assigned  the  lease, 
and  that  plaintiffs  had  entered  into  a  new  agree- 
ment with  their  assignee's  assignee,  is  insufficient 
as  a  defense,  in  the  absence  of  an  allegation 
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that  such  agreement  was  inconsistent  with  the 
original  lease,  and  was  entered  into  prioi^  to  the 
time  the  rent  sued  for  became  due.— Id. 

In  an  action  for  rent  under  a  lease  forbidding 
assignment  without  landlord's  consent,  a  de- 
fenso  that  the  premises  were  maintained  as  a 
,  disorderly  house  is  insufficient,  in  the  aljsence 
of  an  averment  that  the  premises  were  so  main- 
tained during  the  term  of  the  lease  sued  on.— Id. 

IX.   BE-ENTBT    AND    BECOVERT    OF 
POSSESSION  BY  UIlNDLOBD. 

«=»296(2)  (N.Y.)  Where  a  life  tenant  under  a 
will  leases  the  property  and  the  lease  is  ter* 
minated  by  his  deaths  making  the  lessee  a 
trespasser  under  Code  Civ.  Proc.  §  1664,  such 
trespasser  is  not  a  "squatter"  nor  "intruder'* 
within  the  meaning  of  section  2232(4),  and  the 
relation  of  landlord  and  tenant  does  not  exist 
between  him  and  the  remaindermen,  and  he 
cannot  be  ejected  in  summary  proceedings,  a 
aquatter  being  one  who  settles  on  the  lands  of 
another  without  legal  authority,  and  an  in- 
truder being  one  who  enters  upon  property 
where  he  has  no  right,  or  one  who,  after  the 
death  of  an  ancestor,  enters  upon  land  unlaw- 
fully before  the  heir  can  enter.— Williams  v. 
Alt,  123  N.  E.  499.  226  N.  Y.  283. 
<g=»30l(l)  (N.Y.Sup.)  Possession  by  the  tenant 
when  the  proceeding  is  instituted  is  necessary 
in  order  to  give  the  court  jurisdiction  of  a  sum- 
mary proceeding  to  dispossess  the  defendant  as 
holdover  tenant— Lesster  v.  Ferber,  176  N.  Y. 
S.  21. 

Where  a  holdover  tenant  had  turned  over  his 
stodc  of  goods  to  his  contemplated  son-in-law, 
and  tenant's  daughter  continued  working  in  the 
store,  and  the  business  was  carried  on  as  before, 
held  that  the  son-in-law  was  simply  acting  as 
agent  of  the  tenant  in  carrying  on  the  business, 
and  the  tenant  had  not  divested  himself  of  pos- 
session, and  that  his  possession  was  sufficient  to 
support  summary  proceeding  to  dispossess  him. 

€=>304(2)  (N.Y.Sup.)  Affidavit  of  service  of 
precept  upon  tenant  in  summary  proceedings, 
showing  service  at  leased  premises  upon  person 
of  suitable  age  and  discretion,  not  the  tenant, 
and  failing  to  show  that  service  could  not  have 
been  made,  upon  tenant^  or  upon  person  of 
suitable  age  and  discretion  at  tenant's  dwelling 
house,  under  Code  Civ.  Proc.  f  2240,  subds.  1, 
2,  was  fatally  defective;  court  acquiring  no 
jurisdiction  to  enter  a  default.— Bernstein  ▼. 
Kubin,  176  N.  Y.  S.  80. 

LARCENY. 

See  Bailment,  iS=»14;  Bills  and  Notes,  ^=» 
382:  Burglary,  <©=»42;  Carriers.  <&=>108; 
Malicious  Prosecution,  ^=»20,  71;  Receiving 
Stolen  Goods;  Sales,  ^=>234;  Warehouse- 
men, ^:;»24,  34. 

H.  PBOSSCUTION    AND    PUNISH. 

MENT. 

(B)    Bvldence. 

es=>64(l)  (N.Y.Sup.)  In  a  prosecution  for  bur- 
glary, larceny,  and  receiving  stolen  goods  in 
the  first  degree,  the  presumption  from  the  pos- 
session of  the  stolen  goods  within  12  hours  aft- 
er the  burglary  not  only  goes  to  the  receiving 


of  the  goods,  but  to  the  original  ofiPense-— 
People  V.  Saul,  176  N.  Y.  S.  353. 

LEASE. 

See  Landlord  and  Tenant. 

LEGAL  ADVISORY  BOARD. 

See  Attorney  and  Client,  ^=5>58. 

LIBEL  AND  SLANDER. 

See  Evidence,  ^==>318;    Limitation  of  Actions, 
<3=»127. 

I.   WORDS    ANB    ACTS    ACTIONABLE, 
AND   LIABIUTT  THEREFOR. 

^=5>l  (N.Y.Sup.)  Whether  defamatory  words  are 
written  of  a  man  personally  or  of  him  in  his 
occupation,  there  is  but  one  cause  of  action,  and 
that  is  for  damages  to  the  individual  by  means 
of  defamation.— Guenther  v-  Ridgway  Co.,  176 
N  Y.  S  89. 

«g==>9(l)  (N.Y.Sup.)  Where  defendant  was 
charged  with  slandering  plaintiff  by  charging 
her  "with  dishonesty  in  her  occupation  as  a  sales- 
lady, the  words  were  actionable  per  se.— Jacob- 
sohen  v.  Katz,  176  N.  Y.  S.  345. 

n.  TBXvn^aBD    communications 

AND  MAUCE  THEREIN. 

^=s>46  (N.Y.Sup.)  A  person  who  is  attacked  in 
a  newspaper  has  the  right  to  reply  and  put  his 
side  of  controversy  before  public,  but  has  no 
right  to  make  libelous  charges  not  pertinent  to 
mutters  charged  in  the  attack.— Guenther  v. 
Ridgway  Co..  176  N.  Y.  S.  89. 
^=s>501/2  (N.Y.Sup.)  A  person  who  is  attacked 
in  a  newspaper  has  the  right  to  reply  and  put 
his  side  of  controversy  before  public,  but  has 
no  right  to  make  libelous  charges  not  pertinent 
to  matters  charged  in  the  attack.— Guenther  v. 
Ridgway  Co.,  176  N.  Y.  S.  89. 

XV..  ACTIONS. 

(B)  Pavtleii,  Preliminary  Prooeedlnvs* 
and   Pleading. 

<g=>8l  (N.Y.Sup.)  Complaint  for  libelous  arti- 
cles, reflecting  on  plaintiff's  conduct  of  his  busi- 
ness as  a  hairdresser,  held  subject  to  demurrer, 
as  failing  to  allege  that  plaintiff,  at  the  time  of 
the  publication  of  the  libel,  was  engaged  in  the 
business  of  a  hairdresser;  the  only  allegation 
being  that  plaintiff  was  doing  such  a  business 
when  the  complaint  was  verified.— ^Frederics  v. 
Nessler,  176  N.  Y.  S.  78. 

^=s»8l  '(N.Y.Sup.)  A  complaint  for  libeling 
plaintiff  corporation  in  regard  to  its  business  of 
nairdresaing,  which  did  not  set  forth  that  plain- 
tiff was  engaged  in  such  business  at  the  time  of 
the  publication  of  the  alleged  libels,  was  insuffi- 
cient.—Ernest  Frederics,  Inc.,  v.  Nessler,  176  N. 
Y.  S.  80. 

<S=>82  (N.Y.Sup.)  Code  Civ.  Proc.  §  535,  mak- 
ing it  unnecessary  to  plead  extrinsic  facts  to 
show  application  to  plaintiff  of  defamatory  mat- 
ter, does  not  help  out  a  complaint  in  a  libel  ac- 
tion, so  as  to  give  an  innocent  statemeift  a  de- 
famatory quality,  but  is  only  pertinent  upon  the 
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application  of  a  libelous  artide  to  the  plaintiff. 
—Knickerbocker  v.  Press  Pub.  Co.,  176  N.  Y, 
S.  34.3. 

<©=>89(1)  (N.Y.Sup.)  Where  there  is  nothing  in 
the  article  published  of  plaintiff  by  defendant 
which  is  libelous  per  se,  plaintiff  must  allege 
ppecial  damages,  to  state  a  cause  of  action. — 
Frederics  v.  Nessler,  176  N.  Y.  S.  78. 
^=»89(1)  (N.Y.Sup.)  Where  the  alleged  libelous 
articles  are  not  libelous  per  se  as  to  plaintiff 
corporation,  a  complaint  which  does  not  charge 
special  damage  to  plaintiff  corporation  as  such 
is  insufficient. — Ernest  Frederics,  Inc.,  v.  Ness- 
ler, 176  N.  Y.  S.  80. 

<®=»89(1)  (N.Y.Sup.)  Complaint  in  action  for  li- 
bel, where  no  special  damages  are  alleged,  is  de- 
murrable, if  the  publication  is  not  libelous  with- 
out the  aid  of  extrinsic  facts.— Knickerbocker  v. 
Press  Pub.  Co.,  176  N.  Y.  S.  343. 

Newspaper  articles  held  not  libelous  on  their 
face,  so  as  to  render  it  unnecessary  to  allege 
special  damages.— Id. 

(C)   Evidence. 

^s>l09  (N.Y.Sup.)  Where  Mbel  was  in  nature 
of  reply  to  newspaper  attack,  the  length  of  time 
between  first  attack  and  reply  is  pertinent,  upon 
question  of  whether  there  was  actual  malice, 
since  a  quick  retort  is  liable  to  be  less  tem- 
perate than  a  reply  after  deliberation  and  lapse 
of  time.— Guenther  v.  Ridgway  Co.,  176  N.  Y. 
S.  89. 

«0=>  110(1)  (N.Y.Sup.)  In  action  for  libel  in 
charging  that  it  had  been  stated  that  plaintiff 
was  prosecuted  by  a  number  of  advertisers,  let- 
ters complaining  of  plaintiff  sent  to  post  office 
official  were  properly  excluded,  where  post  of- 
fice investigation  was  not  based  thereon.— Guen- 
ther V.  Ridgway  Co.,  176  N.  Y.  S.  89. 

In  action  for  libel  in  publishing  that  it  had 
been  stated  that  plaintiff  was  prosecuted  by  a 
number  of  advertisers,  and  that  23  affidavits 
stating  that  plaintiff  had* tried  to  hold  up  com- 
panies of  advertising  by  promise  of  immunity 
from  attacks  in  a  publication  had  been  lodged 
with  the  authorities,  affidavits  obtained  by  post 
office  authorities  during  investigation  were  in- 
admissible, where  they  did  not  establish  truth 
of  alleged  libelous  publication  or  any  part  there- 
of.-Id. 

(B)   Trial,  Jndvinentf  And  Revlefv. 

^=»I23(1)  (N.Y.Sup.)  In  a  slander  action,  con- 
flicting   evidence    held   to   make    jury    question 
whether  defendants  stated  plaintiff  was  dishon- 
est.—Jacobsohen  V.  Katz,  176  N.  Y.  S.  345. 
<©=»I23(8)   (N.Y.Sup.)  Where  all  the  facts  are 

Bractically  undisputed,  the  question  of ,  whether 
bel  was  privileged  was  for  the  court*.— Guen- 
ther V.  Ridgway  Co.,  176  N.  Y.  S.  89. 

Where  libel  is  in  nature  of  reply  to  newspaper 
attack,  the  question  of  whether  there  was  ac- 
tual malice  in  the  publication  is  for  the  jury. 
—Id. 

LICENSES. 

See  Carriers,  ^=s>244,  304;  Indictment  and  In- 
formation, ^=s>61,  63,  65;  Intoxicating  Liq- 
uors," «8s»101,  103,  236;  Negligence,  «=982; 
Physicians  and  Surgeons^  ^=>22. 


LIENS. 

See  Aftomey  and  Olient,  «s»182;  Bailment, 
«=s»18:    Chattel  Mortgages,  «s>29T. 

LIFE  ESTATES. 

See  Pleading,  €=»279;  Specific  Perforniance. 
«=»d9,  47;  Taxation,  «=pS97;  Wills,  «=» 
634. 

<@=s>25  (N.Y.)  Where  a  life  tenant  dies,  a  lease 
made  by  him  of  the  property  to  a  third  person 
is  terminated,  and  such  third  person  becomes  a 
trespasser  under  Code  Civ.  Proc.  {  16(J4.— 
WilUams  ▼.  Alt,  123  N.  E.  499,  226  N.  Y.  2S3. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;   Judgment,   ^=s»171« 

I.  STATUTES   OF  IiIMITATION. 

(A)  Naiiire,  ValldltTy  and  Coaatraotion  in 

General. 

€=»2(2)  (N.T.Sup.)  An  action  commenced  Au- 
gust 22,  1917,  by  real  estate  broker  doing  busi- 
ness in  New  York  City,  for  procuring  tenant  for 
defendant's  premises  in  Scranton,  Pa.,  wherein 
evidence  showed  that  contract  was  made  and 
services  were  performed  in  Pennsylvania,  and 
that  cause  of  action  accrued  March  21,  1910, 
and  that  defendant  resided  in  Pennsylvania, 
was  under  Code  Civ.  Proc.  f  390,  as  amenced 
by  Laws  1916,  c.  536.  governed  by  the  Penn- 
sylvania statute  of  lunitations  of  six  years: 
Code  Civ.  Proc.  f  401.  not  applying.— Whiting 
V.  Mnier,  176  N.  X.  S,  639. 

II.   COMPUTATION  OF  PERIOD   OF 

UMITATION. 

(D)  Death  and  Adatlnistration. 

^=5>83(1)  (N.Y.Sup.)  The  period  of  18  months 
from  tne  death  of  a  debtor  is  not  a  part  of  the 
time  limited  for  the  commencement  of  an  ac- 
tion, whether  death  occurs  within  or  without 
the  state,  in  view  of  Code  Civ.  Proc.  Kf  391,  403. 
-Dodge  V.  Holbrook,  176  N.  Y.  S.  562. 

(B)  Absence,   Nonrcatdenee,   and  Conceal- 

ment of  Periion  or  Property* 

<©=>87(1)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
401,  continued  absence  of  a  debtor  from  the  state 
suspends  the  running  of  limitations  as  to  a 
claim  arising  out  of  the  state  and  not  within 
section  386.— Dodge  v.  Holbrook,  176  N.  Y.  S. 
562. 

(F)   Iflrnoranee,  Mistake,  Tmst,  Fravd,  and 
Concealment  of  Canae  of  Action. 

€s=»95(3)  (N.Y.Sup.)  In  action  by  brokers  do- 
ing busmess  in  New  York  City,  commencod 
August  22,  1917,  on  cause  of  action  accruing 
March.  21,  1910,  under  a  Pennsylvania  contract 
whereby  they  procured  tenant  for  defendant's 
Pennsylvania  propprtaTi  which  action,  under 
Code  Civ.  Proc.  §  390,  as  amended  by  Laws 
1916,  c.  536,  was  prima  facie  barred  by  plea 
of  Pennsylvania  statute  of  limitations  of  six 
years,  plaintiffs,  in  view  of  Code  Civ.  Proc  { 
401,  if  wishing  to  bring  themselves  within  ex- 
ception in  section  390a,  as  added  by  Laws 
1902,  c.  193,  by  beiag  residents  of  New  York. 
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had  burden  of  jprovins  such  fact.— Whiting  t. 
MiUer,  176  N.  Y.  S.  639. 

(H)    Comm«nceiiieiit    of    Action    or    Other 
Proce^dinv. 

«=s>l27(7)  (N.Y.Sap.)  In  action  for  libel  and 
slander,  amended  complaint,  alleging  plaintiffyS 
occupation  at  time  of  publication  of  libel,  and 
that  libel  was  published  concerning  plaintiff 
in  such  occupation,  did  not  set  up  new  cause  of 
action,  so  as  to  be  barred  by  limitations;  there 
being  but  one  cause  of  action,  whether  defam- 
atory words  are  of  a  man  personally  or  of  him 
in  his  occupation,  and  the  allegation  of  libel 
in  his  occupation  not  affecting  capacity  in  which 
plaintiff  sues.— Ouenther  y.  Ridgway  Co.,  176  N. 
y.  S.  89. 

ni.  AGKNOWIiEBOMENT,  NEW 

PROMISE,  AKB  FART 

PAYMENT. 

«=»  148(4)  (N.Y.Sup.)  Where  maker  of  outlaw- 
ed notes,  on  being  asked  for  payment,  stated, 
"Well,  I  can't  give  you  so  much  money:  I  got 
here  $5,  and  I  give  you  on  the  notes  $5,  and 
come  to  my  house  when  you  feel  better,  and 
come  to  my  house  with  the  notes,  and  I'll  give 
you  the  money,"  there  was  a  sufficient  acknowl- 
edgment, under  Code  Civ.  Proc.  §  395,  to  take 
them  out  of  the  statute  of  limitations.— Kepecs 
v.  Schwartz,  176  N.  Y.  S.  477. 

IV.  OPERATION  AND   EFFECT   OF 

RAR  RY  LIMITATION. 

^>=»I65  (N.T.Sup.)  Where,  in  an  action  upon 
an  account,  some  of  the  items  are  outlawed  by 
the  6-year  statute  of  limitations,  and  others  are 
not,  it  is  proper  to  exclude  those  that  are  bar- 
red, and  allow  a  recovery  on  the  others.— Dodge 
V.  Holbrook,  176  N.  Y.  S.  562. 
^=9 1 69  (N.Y.Sup.)  Code  Civ.  Proc.  S  390a,  as 
to  limitation  of  time  to  enforce  a  cause  of  ac- 
tion arising  in  another  state,  does  not  purport 
to  give  any  right  of  action,  nor  to  extend  the 
time  for  commencing  an  action  otherwise  bar- 
red by  the  statute,  and  docs  not  prevent  a  res- 
ident of  this  state  from  claiming  protection  of 
its'  own  statute  of  limitations,  as  against  a 
cause  of  action  arising  in  another  state  and  not 
barred  there.— Dodge  v.  Holbrook,  176  N.  Y.  S. 
662. 

V.  PI.EADINO,   BVmENOB,  TRIAI.^ 

AN]>  REVIEW. 

^=s>l95(4)  (N.Y.Sup.)  When  a  cause  of  action 
arises  in  another  state,  the  burden  is  upon  the 
defendant,  pleading  the  statute  of  limitations, 
to  show  that  he  has  resided  within  this  state 
for  6  years  prior  to  commencement  of  the 
action.— Dodge  v.  Holbrook,  176  N.  Y.  S.  562. 

LIQUOR  SELLING. 

See  Intoxicating  Ldquors. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

See  Master  and  Servant,  «=>265,  281,  375. 

^=»2  (N.Y.Sup.)  Under  the  resolution  of  the 
New  York  City  board  of  estimate  and  appropri- 


ations, authorizing  the  Board  of  Appeals  to 
permit  in  a  business  district  the  ere^on  of  a 
garage  or  stable  in  any  portion  of  the  street 
between  two  intersecting  streets,  in  which 
portion  or  block  there  exists  a  public  garage 
or  stable,  the  word  "block"  does  not  mean  as  in 
ordinary  parlance  that  area  of  land  bounded 
by  city  streets,  but  must  mean  that  portion 
which  consists  of  the  area  restricted  to  busi- 
ness purposes,  because  within  100  feet  of  the 
street  so  restricted;  hence,  where  there  was  a 
stable  having  an  entrance  within  100  feet  to  a 
restricted  street,  the  Board  of  Appeals  might 
allow  the  construction  of  another. — People 
ex  rel.  Beinert  v.  Miller,  l76  N.  Y.  S.  398. 
«=»7  (N.Y.Sup.)  Proof  that  a  motor  car,  when 
delivered  to  a  garage  keeper,  was  in  good  or- 
der, but  when  called  for  a  few  days  later  it 
was  damaged,  the  water  jacket  having  frozen 
and  burst,  makes  out  a  prima  facie  case  against 
the  bailee,  the  garrage  keeper.— Smith  v.  Eco- 
nomical Garage,  Inc.,  176  N.  Y.  S.  479. 

It  then  became  the  duty  of  the  garage  keeper 
to  rebut  the  prima  facie  case,  by  showing  that 
he  used  due  care  as  bailee.— Id. 

Where  a  car  was  stored  in  a  steam-heated 
garage,  if  keeper  was  unable  to  maintain  the' 
temperature  above  freezing  point,  he  should 
take  precautions  to  prevent  the  cooling  svs- 
tem  of  the  motor  car  from  freezing,  it  being  his 
duty  to  exercise  such  care  and  precaution  as 
an  ordinarily  prudent  person  would  have  exer- 
cised in  the  care  of  his  own  property;  and 
hence  a  charge  that  the  garage  keeper  merely 
had  to  use  such  care  as  was  commensurate  with 
the  circumstances  of  the  case  was  erroneous. 


—Id. 


LOGS  AND  LOGGING. 


See  Eminent  Domain,  ^3»71,  148. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

See  Insane  Persons,  ^=969;   Pleading,  ^s»129; 
Trial,  <S=»191. 

II.   WANT   OF   PROBABLE   CAUSE. 

^=s>l6  (N.Y.Sup.)  To  recover  for  malicious 
prosecution,  plaintiff  must  show  the  proceed- 
ing against  him  complained  of  was  (1)  insti- 
tuted by  defendant ;  (2)  was  instituted  without 
proper  cause,  and  (3)  with  malice;  and  (4)  the 
proceeding  terminated  in  his  discharge  or  ac- 
quittal.—Anderson  V.  Dyer,  176  N,  Y.  S.  758. 
^;=»20  (N.Y.Sup.)  If  defendant,  sued  for  mali- 
cious prosecution,  had  believed  the  statement 
to  him,  made  by  the  son  of  an  employ^,  that 
plaintiff,  also  defendant's  employ^,  had  taken 
defendant's  boat,  and  had  believed  that  the  boat 
was  taken  animo  furandi,  he  was  justified  in 
instituting  a  criminal  prosecution  against  plain- 
tiff.—Anderson  V.  Dyer,  176  N.  Y.  S.  758. 

lU.   MAUCE. 

<@=»26  (N.Y.Sup.)  Malice  is  an  esseiitial  part 
of  plaintiff's  case.— Langevin  v.  Gaffney,  176 
N.  Y.  S.  756. 
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^=>32  (N.Y.Sup.)  Malice  in  instituting  a  crim- 
inal prosecution  may  be  presumed  from  want 
of  probable  cause,  but  the  jury  is  not  bound  to 
draw  the  inference.— Anderson  v.  Dyer,  170 
N.  Y.  S.  758. 

V,  ACTiaNS. 

<0s»56  (N.Y.Sup.)  Detendant.  in  an  action  for 
malicious  prosecution,  is  not  obliged  to  prove 
affirmatively  the  existence  of  probable  cause; 
the  burden  being  on  plaintiff  to  prove  want  of 
probable  cause.— Pollack  v.  iStateu  Island  Rapid 
Transit  Ry.  Co.,  176  N.  Y.  S.  551. 
^=»64(2)  (N.Y.Sup.)  In  an  action  for  malicious 
prosecution,  evidence  held  insufficient  to  sup- 
port finding  that  defendant  was  actuated  by 
malice.— Anderson  v.  Dyer,  176  N.  Y.  S.  758. 
^=968  (N.Y.Sup.)  In  view  of  Railroad  Law,  | 
88,  authorizing  the  employment  of  watchmen 
or  railroad  policemen,  in  the  event  of  a  mali- 
cious prosecution  by  a  railrdad's  employ^,  act- 
ing within  the  scope  of  his  authority  to  appre- 
hend thieves  breaking  into  and  robbing  freight 
cars,  the  railroad  may  be  liable  for  compensa- 
tory damages,  but  not  for  punitive  damages.— 
Pollack  V.  Staten  Island  Rapid  Transit  Ry.  Co., 
•176N.  Y.  S.  551. 

^ss>7l(2)  (N.Y.Sup.)  In  an  action  for  raalicious 
prosecution,  whether  defendant  believed,  when 
he  instituted  proceedings  against  plaintiff  on 
the  charge  of  stealing  his  boat,  that  plaintiff 
had  in  fact  stolen  it,  held  for  the  jury.— Ander- 
son V.  Dyer,  176  N.  Y.  S.  758. 

MANDAMUS. 

See  Evidence,  ^=^66. 

I.  NATURE  AND   GROUNDS  IN  OEN- 

ERAI.. 

^=»3(4)  (N.Y.Sup.)  Bidder  for  municipal  con- 
tract under  Buffalo  City  Charter,  §  60,  who, 
after  making  due  allowance  for  whatever  dis- 
cretion vested  in  commissioner  of  public  works 
and  the  common  council  in  determining  who  is 
to  be  awarded  contract,  is  still  the  lowest  rea- 
sonable bidder  on  the  basis  of  the  specifica- 
tions, and  may  compel  the  award  of  contract  by 
mandamus,  unless  all  bids  are  rejected;  there 
being  no  remedy  at  law.— People  ex  rel.  Haeck- 
er  Sterling  Co.  v.  City  of  Buffalo,  176  N.  Y.  S. 
642. 

^=»3(12)  (N.Y.)  Determination  by  a  city  civil 
!^ervice  commission  canceling  an  eligible  list 
promulgated  by  it  on  account  of  irregularities, 
although  involving  the  exercise  of  judgment 
and  discretion,  is  neither  judicial  nor  quasi  ju- 
dicial, but  an  administrative  act,  reviewable  by 
mandamus,  and  not  certiorari;  there  being  no 
trial  or  judicial  hearing  before  the  commission. 
—People  ex  rel.  Finnegan  v.  McBride,  128  N. 
E.  374,  226  N.  Y.  252. 

II.  SUBJECTS     AND     PURPOSES     OF 

RELIEF. 

(B)    Act*   and    Proceed! nurfi    of   Pnbllc    Offi- 
cer*  and   Boards  nud   Mnnlcfpnlltlea. 

(@=981  (X.Y.)  Whore  the  action  of  the  board  of 
health  of  the  city  of  New  York,  the  head  of 
the  department  of  health,  in  refusing  permit  for 
n  private  hospital  was  unauthorized,  unreason- 


able, and  arbitrary,  the  aggrieved  person's  rem- 
edy was  mandamus.— People  ex  rel.  Sprenger 
V.  Department  of  Health  of  the  City  of  New 
York,  123  N.  E.  379,  226  N.  Y.  209. 

m.  JURISDICTION,      PROCEEDINGS, 
AND   RELIEF. 

^=»I72  (N.Y.Sup.)  In  proceedings  for  manda- 
mus to  compel  commissioners  of  sewage  to 
initiate  a  new  tax  to  discharge  an  unpaid  ex- 
cess in  the  cost  of  the  improvement,  for  which 
bonds  have  been  issued,  the  Appellate  Division 
cannot  assume  that  the  commissioners  will  in- 
clude in  their  new  budget  any  unlawful  items 
of  any  character,  as  taxes  delinquent  because 
the  owners  against  whom  they  were  first  as- 
sessed have  not  paid,  which  would  result  in 
penalizing  such  owners  as  have  paid. — People 
ex  reL  Equitable  Life  Asaur.  See.  of  the  United 
States  V.  Pierce,  176  N.  Y.  S,  412. 

MANUFACTURES. 

See  Frauds,  Statute  of,  «=s>83;   Sales,  «=>442. 

MARRIAGE. 

See  Breach  of  Marriage  Promise;  Citizens,  ^=> 
8;    Divorce;    Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Admiralty,  <Sb»20,  21:  Brokers.  ^=>86; 
Carriers,  ^s>244;  Commerce,  ^:s»33;  Dam- 
ages, <8=»78-80,  86;  Electricity,  <S=»15,  16, 
18;  Frauds,  Stetute  of,  «=»45;  Health,  €=> 
32;  Infants,  «=»49;  Libel  and  Slander,  <g=» 
9;  Malicious  Prosecution,  ®=»  68;  New- 
Trial.  «g=>103;  Parties.  «=>40;  Specific  Per- 
formance, €=»69;  States,  «®=>4,  112;  Time, 
«=»8;    Trial,  «=»133,  296. 

I.  THE  RELATION. 
(B)   BtAtutory  ReyalatlOA. 

^=»l6(/2-  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^s>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  aitd  future  index-di- 
gests will  be  found. 

(O)  Terwtnatloa  ajid  DlMcltarve. 

^=»30(4)  (N.Y.Sup.)  A  salesman,  who  tells  a 
customer  that  he  is  doing  business  on  the  quiet 
with  a  competitor,  and  advises  the  customer 
that  patronizing  the  competitor  will  effect  a 
saving,  is  guil1y_of  unfaithfulness,  warranting 
his  discharge.— KaU  v.  Goodman,  176  N.  Y.  S. 
488. 

^=944  (N.Y.Sup.)  Where  there  Was  evidence  to 
show  tiiat  an  employ^,  who  claimed  he  was 
wrongfully  discharged,  was  polity  of  unfaith- 
fulness and  conduct  warranting  the  discharge, 
the  employer  was  entitled  to  have  the  jury  in- 
structed that  such  misconduct^  if  established, 
warranted  a  discharge,  notwithstanding  the 
lack  of  loyalty  might  have  been  waived,  and 
the  employe  might  be  entitled  to  have  present- 
ed the  ground  of  waiver. — Kats  v.  Qoodman^ 
176  N.  Y.  S.  488. 
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n.    SERVICES   AND    COMPENSATION. 

(B)  IVaffes    an«l    Other    Reniaaeratton. 

e=>73(2)  (N.Y.Sup,)  Though  the  hours  of  work 
in  defendant's  factory  were  from  8  in  the 
morning  until  6  at  night,  where,  on  account  of 
an  epidemic  of  influenza,  defendant's  workmen 
agreed  to  change  the  hours  to  from  9:30  a.  m. 
to  7:30  p.  m.,  plaintiff,  who  regularly  went 
home  at  o  o'clock  p.  m.,  could  not  recover  for 
hours  he  did  not  work;  his  contract  providing 
for  deduction  for  loss  of  time  upon  a  pro  rata 
basis— Newman  v.  Garflnkel,  176  N.  Y.  S.  530. 
<e=»73(3)  (N.Y.Sup.)  Where  salesman  diverts 
employer's  customer  to  a  business  competitor, 
and. does  so  willfully  and  with  the  intention  of 
securing  personal  benefit  at  the  employer's  ex- 
pense, he  forfeits  commissions  earned.— McCas- 
key  V.  Cumberland  Glass  Mfg.  Co.,  178  N.  Y. 
S.  798. 

^=s>80(7)  (N.Y.Sup.)  In  an  action  by  a  sales- 
man for  commissions  on  a  sale  not  consummat- 
ed because  defendant  told  the  prospective  pur- 
chaser that  the  ^oods  were  ''seconds,"  and  not 
perfect,  as  plaintiff  was  authorised  to  sell  them, 
evidence  as  to  how  the  goods  were  finally^  solcT 
by  another  salesman  and  as  to  his  commission 
was  irrelevant.— Jacobs  v.  Katz,  176  N.  Y.  S. 
831 

<^80(18)  (N.Y.Sup.)  In  salesman's  action  for 
commissions,  where  defense  was  that  he  had 
diverted  employer's  customer  to  a  business  com- 
petitoi;,  and  thereby  forfeited  commissions,  evi- 
dence held  to  make  a  case  for  the  jury  .—Me- 
Caskey  v.  Cumberland  Glass  Mfg.  Co.,  176  N. 
Y.  S.  798. 

^=980(14)  (N.Y.Sup.)  In  a  salesman's  action 
for  commission  on  a  sale,  not  consummated  be- 
cause defendant  told  the  prospective  purchas- 
er that  the  goods  were  "seconds,"  and  not  per- 
fect, as  plaintiff  claimed  he  was  authorized  to 
sell  them,  an  instruction  imposing  upon  plain- 
tiff the  burden  of  showing  that  he  sold  the  goods 
as  seconds  was  erroneous,  as  being  opposed  to 
his  theory  of  the  case—Jacobs  v.  Katz,  176  N. 
Y.  S.  831. 

III.  MASTER'S    LIABIIiITT    FOR    IN- 
JURIES TO  SERVANT. 
(A)  Natttre  aad  Bxteat  In  General. 

€=»87V2.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=»  num- 
ber sections  34(^-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

(H)   Actions. 

^s>2503A.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

<&=>265(14)  (N.Y.Sup.)  Plaintiff,  suing  a  truck 
company,  which  had  employed  him,  for  injuries 
on  the  premises,  must  establish,  not  only  de- 
fendant's negligence,  but  his  own  freedom  from 
contributory  negligence.— Christensen  v.  James 
S.  Hannon,  Inc.,  170  N.  Y.  S.  771. 
«$=s>28l(6)  (N.Y.Sup.)  Evidence  held  to  show 
that  one  injured  by  walking  into  the  elevator 


shaft  of  a  stable,  where  he  was  employed,  was 
guilty  of  contributory  negligence,  though  he 
had  been  directed  to  go  u]>  in  the  elevator ;  the 
place  not  beins  dark,  and  the  open  shaft  being 
discoverable. — Christensen  v.  James  S.  Hannon, 
Inc.,  176  N.  Y.  S.  771. 

^=s>286(16)  (N.Y.Sup.)  Where  a  janitress  was 
injured  by  the  fall  of  a  dumb-waiter  which  the 
defendant  owner  had  promised  to  repair,  keldf 
that  the  mere  fact  of  the  fall  itself  was,  under 
the  circumstances,  sufficient  to  take  to  the  jury 
the  question  of  defendant's  negligence.— Mas- 
lenka  v.  Brady,  176  N.  Y.  S.  842. 

IV.  TiTABTT.ITIES   FOR    INJURIES   TO 

THIRB   PERSONS* 
(A)  Acts  or  Omifl^lons  of  SerTant. 

<®ss>30l  (1)  (N.Y.Sup.)  Where  several  girls  ask- 
ed  son  for  pleasure  ride  in  father's  automobile, 
and,  upon  being  referred  to  father,  asked  him 
if  son  could  ^ive  them  a  *'joy  ride,';  the  father, 
upon  permittmg  son  to  take  car,  was  not  liable 
for  injuries  from  son's  negligence,  since  he  had 
no  interest  in  the  jo^  ride;  the  son  under  such 
circumstances  not  being  father's  agent.— Legen- 
bauer  v.  Esposito,  178  N.  Y.  S.  42. 
^:=»307  (N.Y.Sup.)  In  action  against  automo- 
bile owner  for  injuries  due  to  negligence  of 
owner's  son  in  operation  of  automobile,  though 
evidence  of  violation  of  Highway  Law,  §||  287, 
290,  may  be  some  evidence  of  negligence,  such 
negligence  will  not  be  imputed  to  owner,  where 
car  was  not  being  used  for  the  purposes  of 
owner.— Legenbauer  v.  Esposito,  176  N.  Y.  S. 
42. 

(C)   Actions. 

^=»330(1)  (N.Y.Sup.)  In  action  against  auto- 
mobile owner  for  injuries  sustained  in  auto- 
mobile accident  due  to  negligence. of  owner's  son 
in  operation  of  automobile,  plaintiff  has  bur- 
den of  proving  that  use  of  automobile  by  son 
was  with  consent  and  knowledge  and  under  con- 
trol of  owner.— Legenbauer  v.  Esposito,  176  N. 
Y.  S.  42. 

VL  WORKMEN'S    OOMFENSATION 

ACTS. 

(A)   Nntnre  and  G'ronnds  of  Master's  tiia- 
blllty. 

^ss>35l  (N.Y.Sup.)  Under  Workmen's  Compen- 
sation Law,  §§  11,  52,  there  is  no  common-law 
liability  for  injuries  to  which  the  Compensa- 
tion Law  is  applicable,  unless  the  employer  has 
failed  to  provide  the  required  insurance.— Ruddv 

V.  Morse  Dry  Dock  &  Repair  Co.,  176  N.  Y. 
S.  731. 

^=?>353  (N.Y.Sun.)  Election  to  proceed  under 
the  New  York  Workmen's  Compensation  Act 
to  recover  for  death  of  stevedore,  injured  on 
vessel,  but  who  died  on  shore,  could  not  pre- 
clude common-law  action,  since  Compensation 
Act  could  give  no  remedy. — liivorani  v.  John 
T.  Clark  &  Son,  176  N.  Y.  S.  725. 
€=»373  (N.Y.Sup.)  The  contraction  of  glanders 
through  inhalation  of  the  bacteria  of  glanders, 
resulting  in  death  of  a  stableman,  was  not  an 
"accidental  injury  arising  out  of  and  in  the 
course  of  the  employment,''  within  Workmen's 
Compensation  Law,  §  3,  subd.  7,  and  section  10. 
--Richardson  v.  Greenburg,  176  N.  Y.  S.  651. 
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<&=»375(1)  (N.Y.Sup.)  Where  a  garage  em- 
ploy4,  having  entered  the  office  at  his  foreman's 
invitation  to  view  a  revolver  found  in  an  nuto- 
mobile,  was  killed  by  accidental  discharge  of 
weapon  while  it  was  handed  to  him  by  fore- 
man, foreman  and  deceased  were  not  then  act- 
ing in  employer's  interest,  so  as  to  support  an- 
award  under  the  Workmen's  Compensation 
Law.—Culhane  v.  Economical  Garage  Co.,  176 
N.  Y.  S.  508. 

(B)  Compenaaiion. 

^=5>385(2)  (N.Y.Sup.)  In  awarding  compensa- 
tion under  Workmen's  Compensation  Law,  § 
15,  subd.  8,  for  injuries  resulting  in  contrac- 
tion and  inability  to  extend  second  and  third 
fingers  of  hand,  with  consequent  interference 
with  functions  of  hand  and  remaining  fingers, 
commission  should  determine  wage-earning  ca- 
pacity of  claimant,  and  not  base  award  on  ac- 
tual wages  received  since  the  accident. — ^In  re 
Behrens,  176  N.  Y.  S.  28. 

^=»385(4)  (N.Y.Sup.)  Compensation  for  injury 
resulting  in  contraction  and  inability  to^  extend 
the  second  and  third  fingers  of  hand,  with  con- 
sequent interference  with  functions  of  hand  and 
remaining  fingers,  is  not  limited  to  55  weeks  for 
loss  of  second  and  third  fingers,  under  Work- 
men's Compensation  Laws,  §  15,  subd.  3,  but 
may  be  awarded  under  that  part  of  said  sub- 
division regulating  "other  cases."— In  re  Behr- 
ens, 176  N.  Y.  S.  28. 

«=»385(11)  (N.Y.)  Permanent  loss  of  the  use 
of  the  hand,  arm,  foot,  leg,  or  eye  is  equivalent 
to  the  loss  of  the  organ  itself.— Phonville  v.  New 
York  &  Cuba  S.  S.  Co.,  123  N.  E.  258.  ^  ^  ^ 
<©=»385(12)  (N.Y.)  An  employe  earning  $35.09 
a  week,  who  has  lost  three-fourths  of  his  right 
hand,  is  entitled  as  compensation  to  $20  a 
week  for  183  weeks,  and  not  to  $15  a  week  for 
244  weeks,  since  the  extent  of  the  employe's  in- 
juries limits,  not  the  amount  of  payments,  bat 
the  time  during  which  they  are  to  continue.— 
Phonville  v.  New  York  &  Cuba  S.  S.  Co.,  123 
N.  B.  258. 

(C)   ProeeedinvB. 

^=s>398  (N.Y.)  State  Industrial  Commission's 
finding  that  failure  to  give  notice  of  injury  with- 
in the  time  required  by  W^orkmen's  Compensa- 
tion Law.  8  18,  did  not  prejudice  the  employer 
or  insurance  carrier  cannot  be  sustained,  where 
no  reason  was  shown  why  notice  could  not 
have  been  given,  and  award  of  compensation  un- 
der section  16  will  be  reversed.— Combes  v. 
Geibel,  123  N.  E.  452,  226  N.  Y.  291. 
^s>40l  (N.Y.Sup.)  in  action  for  employe's 
death,  complaint  alleging  common-law  liability, 
showing  on  its  face  that  employe's  employment 
brought  him  within  Workmen's  Compensation 
Law,  but  omitting  to  allege  employer  s  failure 
to  provide  required  insurance  under  sections 
11  and  52,  so  as  to  give  rise  to  common-law  lia- 
bility, is  defectiye.— Ruddy  v.  Morse  Dry  Dock 
&  Repair  Co.,  176  N.  Y.  S.  731. 
<9=>405(1)  (^N.Y.Sup.)  Liability  of  State  Insur- 
ance Fund  IS  in  all  respects  the  same  as  any 
other  insurance  carrier,  and  is  established  by 
like  proof.— Fischer  v.  (Genesee  Const.  Co.,  176 
N.  Y:  S.  86. 

<©=>405(4)  (N.Y.Sup.)  Evidence  held  to  support 
a  determination  of  the  State  Industrial  Com- 
mission  that  death   resulted    solely   from   the 


intoxication  of  deceased,  notwithstanding  Work- 
men's Compensation  Law,  $  21,  providijog  that, 
in  the  absence  of  substantial  evidence  to  the 
contrary,  it  shall  be  presumed  that  "the  injury 
did  not  result  solely  from  the  intoxication  of 
the  injured  employ^  while  on  duty."— Trouton 
V.  M.  J.  Sheehy  Ice  Co..  176  N.  Y.  S.  45. 
<3=s>4l6  (N.Y.Sup.)  Under  Workmen's  Compen- 
sation Law,  §  20,  as  amended  bv  Laws  1917,  c 
705,  and  section  23,  the  commission  need  not 
formulate  findings,  except  in  cases  which  are 
appealed.— In  re  Behrens,  176  N.  Y.  S.  28. 
<©=»4I7(3%)  (N.Y.)  A  notice  sent  by  the  state 
Industrial  Commission,  to  a  self-insurer  ander 
the  Workmen's  Compensation  Law,  requiring 
that  the  present  value  of  an  award  of  weekly 
compensation  be  paid  into  a  special  fund  under 
Workmen's  (Compensation  Law,  f  27,  as  amend- 
ed by  Laws  1917,  c.  705,  pursuant  to  a  general 
resolution  by  the  commission,  is  not  an  award 
or  decision  of  the  commission  within  Workmen's 
Compensation  Law.  §  23,  and  not  appealable.— 
Sperduto  v.  New  York  City  Interborough  Ry. 
Co.,  123  N.  E.  207. 

■'©=»4I7(3%)  (N.Y.Sup.)  Insurance  carrier, 
which  assented  to  award  by  admitting  injury 
was  due  to  the  accident,  will  not  be  permitted  a 
review  upon  appeal.— Fischer  v.  (S^nesee  Const. 
Co.,  176  N.  Y.  S.  86. 

^417(3%)  (N.Y.Sup.)  Though  no  notice  of 
filing  of  an  award  was  given,  and  notice  that 
award  had  been  made  contained  no  copy  of 
award,  where  appeal  was  taken  from  award 
thus  made,  the  Industrial  Commission  cannot 
complain  of  its  own  omission.— In  re  Behrens, 
176  N.  Y.  S.  28. 

<&=>4I7(4%)  (N.Y.Sup.)  State  Industrial  Com- 
mission has  power  after  appeal  to  open  pro- 
ceedings and  receive  further  testimony,  and 
when  this  is  done  the  commission  should  make 
and  file  another  award  or  dedsioxij^  and  appeal 
should  be  taken  therefrom.— In  re  Behrens,  176 
N.  Y.  S.  28. 

<S=»4I7(7)  (N.Y.Sup.)  Notwithstanding  Work- 
men's Compensa^on  Law,  §  21,  providing  that 
in  the  absence  of  substantial  evidence  to  the 
contrary  it  sl\all  be  presumed  that  "the  injury 
did  not  result  solely  from  the  intoxication  of 
the  injured  employ^  while  on  duty,"  it  is  not 
the  province  of  the  court,  on  appeal  from  an 
order  of  the  State  Industrial  Commission,  re-* 
fusing  to  make  an  award  by  reason  of  intoxi- 
cation, to  consider  the  facts,  except  for  the 
purpose  of  determining  questions  of  law.— 
Trouton  v.  M.  J.  Sheehy  Ice  Co.,  176  N.  Y.  S, 
45. 

<g=>4l7(9)  (N.Y.Sup.)  Where  testimony  taken 
on  reconsideration  after  appeal  from  first  award 
of  Industrial  Commission  has  no  bearing  on 
pivotal  point  in  the  case,  the  appeal  from  the 
first  award  will  be  considered,  though  there 
is  no  appeal  from  award  made  on  reconsidera- 
tion.—In  re  Behrens,  176  N.  Y.  S.  28. 
0=»4I7(9)  (NXSup.}  The  use  of  sarcasm,  in- 
sinuations, sneers,  ridicule,  and  intimidation  by 
deputy  commissioner,  while  conducting  inves- 
tigation and  examining  witnesses,  manifesting 
bias  and.  prejudice  against  employer,  requires 
reversal  of  award,  in  view  of  Workmen's  Com- 
pensation Law,  S  65,  as  to  award  of  deputy 
needing  only  approval  of  commission,  and  sec- 
tion 20,  as  to  right  to  present  evidence  and  be 
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represented  by  counsel.— Vissaggio  v.  New  York 
Consol.  R.  Co.,  176  N.  Y.  S.  1^. 
^=39419  (N.Y.)  An  award  of  weekly  compensa- 
tion under  the  Workmen's  Compensation  Law  is 
in  effect  a  judgment,  and  cannot  be  changed  by 
requiring  payment  of  the  present  value  thereof 
into  a  special  fund  without  notice  and  opportu- 
nity to  be  heard  being  given  the  interested  par- 
ties, nor  after  the  giving  of  such  notice  and  op- 
portunity can  it  be  vacated  or  modified  by  a 
general  resolution.— Sperduto  v.  New  York  City 
Interborough  Ry.  Co.,  123  N.  E.  207. 
$=»4I9  (N.Y.SupO  Annulment  of  award  by 
State  Industrial  Commission,  under  Workmen's 
Compensation  Law,  §S  22,  74,  where  based  up- 
on opinions  of  physicians  constituting  no  part 
of  the  record  at  any  hearing,  written  after  hear- 
ing was  closed,  and  without  knowledge  of  claim- 
ant, or  opportunity  to  cross-examine  or  be 
heard  with  reference  thereto,  was  error.— 
Fischer  v.  Genesee  Const.  Co..  176  N.  Y.  S.  86. 

Industrial  Commission's  power  to  change 
award  under  Workmen's  Compenaatlon  Law,  S$ 
22,  74,  is  not  as  arbitrary  one,  but  a  judical 
discretion,  to  be  exerdsed  only  in  the  interest 
of  justice,  and  upon  new  evidence  that  counsel 
for  commission  was  deceived,  overreached,  or 
acted  upon  a  clear  mistake  of  fact;  cumulative 
evidence  bearing  negatively  upon  question  of 
fact  already  amply  proved  being  insufficient, 
in  view  of  sections  21  and  23.— Id. 

Where  annulment  of  award  was  based  upon 
opinions  as  to  cause  of  injury,  made  after  close 
of  hearing,  by  physicians  who  had  not  exam- 
ined employ^  and  were  misinformed  as  to  facts, 
and  upon  application  of  insurance  carrier,  who 
had  admitted  upon  hearing  that  injury  was 
due  to  the  accident,  the  annulment  was  arbi- 
trary, and  not  authorized  bv  Workmen's  Com- 
pensation Law,  S$  22,  74,  m  view  of  sections 
21  and  23.— Id. 

MILITIA. 

See  States,  ^=9112,  184. 

MILK. 

See  Food,  ^=»5. 

MINES  AND  MINERALS. 

See  Gas,  <&=»13. 


See  Infants. 


MINORS. 
MONEY. 


S^e  Bills  and  Notes,  «cs>151;    Sales,  «s»234; 
Trover  and  Conversion,  ^=»40;   War,  ^bIS. 

MONEY  RECEIVED. 

See  Action,  ^=:»45;    Payment,  «=»85;    Plead- 
ing, ^=»279. 

^=>I7(1)  (N.Y.Sup.)  Complaint  alleging  that 
defendant  became  indebted  to  plaintiff  in  the 
sum  of  $5,000  for  money  had  and  received  by 
defendant  "to  the  use  of  the  plaintiff."  and  that 
no  part  of  the  sum  had  been  paid,  tnough  pay- 
ment was  duly  demanded  before  commencement 
of  the  action,  held  to  state  a  good  cause  of  ac- 
176  N.Y.S.-62 


tion  in  indebitatus  assumpsit.— Rodgers  &  Hag- 
erty  v.  Brunswick  Mcuine  Const.  Corporation, 
176  N.  Y.  S.  792. 

MORTGAGES. 

See  Associations,  e=>20;  Chattel  Mortgages; 
Contracts,  <$=5>187, 192:  Landlord  and  Tenant, 
<&»184;  Trusts,  <S=»35, 187.  231;  Wills,  <©=> 
693. 

IV.   RIGHTS  ANP  LIABHiTTIES  OF 
FABTIE8. 

«=»r99(4)  (N.Y.Sup.)  Mortgagee.  collecting 
rentals,  should  apply  proceeds,  after  paying  tax* 
es  and  other  expenses  of  caring  for  property, 
upon  interest  due  on  mortgage,  and  must  ac- 
count for  any  balance.— Carlin  v.  Bruhl,  176  N. 
Y.  S.  829. 

V.  ASSIGNMENT   OF  MORTGAGE   OR 

DEBT. 

€=»264  (N.Y.)  A  mortgagee,  induced  by  fraud 
to  assign  the  mortgage,  has  no  remedy  against 
a  subsequent  bona  fide  assignee  thereof  for 
value.— Orthey  v.  Bowden,  123  N.  E.  487,  226 
N.  Y.  234. 

Where  trustees  of  an  estate  had  obtained  a 
mortgage  from  the  mortgagee  through  the  fraud 
of  one  of  such  trustees,  they  were  not  bona 
fide  holders  of  the  mortgage  for  value,  and 
could  not  have  foreclosed  the  mortgage  as 
against  the  defrauded  mortgagee.— Id. 

\Vhere  plaintiff,  as  substitute  trustee  of  a  de- 
cedent's estate,  took  o^  a  mortgage  secured 
from  the  mortgagee  by  the  fraud  of  his  prede- 
cessors, plaintiff  held  the  mortgage  subject  to 
all  its  defects  and  imperfections  and  all  equi- 
ties existing  in  behalf  of  the  defrauded  mort- 
gagee as  against  the  assignment  to  the  estate, 
which  paid  out  no  money  therefor,  and  parted 
with  nothing  save  possibly  its  right  to  make 
trustees  account  further.— Id.      •  ^ 

The  release  of  two  trustees  of  an  estate  by 
judicial  settlement  of  their  accounts  did  not 
act  as  a  valid  consideration,  as  the  accept- 
ance of  the  mortgage  for  moneys  due  the  es- 
tate from  its  trustees,  who  procured  the  mort- 
gage from  mortgagee  through  the  fraud  of  onr. 
of  them,  where  none  of  the  estate's  money  went 
into  the  mortgage.— Id. 

Where  the  trustee  of  an  estate  personallv  ob- 
tained mortgage  from  mortgagee  by  fraud,  his 
transfer  of  the  mortgage  to  the  estate  in  pay- 
ment of  his  personal  indebtedness  would  not 
constitute  a  consideration  from  the  estate.— Id. 

In  an  action  by  a  substituted  trustee  of  an 
estate  to  foreclose  a  mortgage  fraudulently  se- 
cured from  mortgagee  by  his  predecessor, 
where  it  appeared  that  mortgagee  received 
nothing  from  the  assignment,  the  burden  was 
upon  the  estate  as  holder  to  show  by  com- 
petent evidence  that  the  mortgage  had  been 
taken  without  notice  and  for  value.— Id. 

VI.  TRANSFER  OF  PROPERTY  MORT- 

GAGED OR  OF  EQUITY  OF 
REDEMPTION. 

^=»278  (N.Y.Sup.)  Where  grantees  took  under 
a  deed  to  the  entire  fee  of  the  premises  convey- 
ed, expressly  subject  to  a  mortgage,  when  the 
mortgage  was  foreclosed,  their  entire  title  was 


Digitized  by 


Google 


MortsBK«s 


176  NEW  YORK  SUPPLEMENT 


978 


divested;  aod  they  were  estopped,  by  the  pro- 
visions in  the  deed,  from  asserting  that  the 
mortgage  affected  only  a  twenty-two  twenty- 
fonrtlis  part  of  the  entire  title  vesting  in  them, 
and  that  foreclosure  divested  only  that  propor- 
tion of  the  title.— Schein  v.  Erasmus  Realty  Co., 
176  N.  y.  S.  648. 

X.   FORECI.OSURE   BT   ACTION. 

(B)   Partita  and  Proceaa. 

^=»434  (N.T.Sup.)  In  an  action  to  foreclose  a 
mortgage,  a  broker,  who  claimed  a  commission 
out  of  a  transaction  from  which  the  mortgage 
arose,  was  properly  made  a  party,  where  the 
amount  due  under  the  mortgage  was  in  ques- 
tion, and  such  amount  depended  upon  whether, 
of  moneys  in  the  hands  of  the  plaintiff,  the  bro- 
ker was  entitled  to  payment  of  part  thereof  in 
satisfaction  of  his  claim,  although  he  made  no 
claim  of  any  lien  in  the  mortgaged  premises, 
and  the  amount  of  bis  recovery  upon  his  count- 
erclaim would  not  in  any  way  diminish  the  sum 
to  which  the  plaintiff  was  entitled.— Bond  & 
Mortgage  Guarantee  Ga  ▼.  Upland  Realty  Co., 
176  N.  Y.  S.  13. 

(G)  Injunction  anU  Receiver. 

^=^71  (N.Y.Mun.Ct.)  A  receiver  of  mortgag- 
ed premises  pending  a  foreclosure  action  can- 
not, by  summary  proceedings  under  Code  Civ. 
Proc.  S  2231,  subd.  2,  and  section  2235,  dispos- 
sess owner  of  equity  of  redemption  for  failure 
to  pay  the  alleged  reasonable  value  of  his  use 
and  occupation  pendi^  the  action,  as  there  is 
no  relation  of  landlord  and  tenant— Gurren  v. 
Gillam.  176  N.  Y.  S.  673. 

Receiver  of  mortgaged  premises  pending  a 
foredoaure  action  cannot,  by  summary  proceed- 
ings under  Code  Civ.  Proc.  {  2231,  subd.  2,  and 
section  2235,  dispossess  owner  of  equity  of  re- 
demption for  failure  to  pay  alleged  reasonable 
value  of  his  use  and  occupation  pending  ac- 
tion, where  not  so  authorized  by  special  or- 
der of  court  appointing  him,  notwithstanding 
mortgagee's  rights  under  Code  Civ.  Proc.  §§ 
713,  714,  1498,  2231.  2235  and  2232,  and  rule 
77  of  the  General  Rules  of  Practice.— Id. 

<I)    Jadvuent    or    Deeree    and    Bxeentlon. 

<&=»495  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
1540,  in  an  action  to  foreclose  a  mortgage  made 
by  defendant  covering  his  undivided  half  inter- 
est in  land,  all  parties  consenting,  plaintiff's  mo- 
tion should  have  been  granted  for  an  order 
modifying  and  amending  the  judgment  of  fore- 
closure and  sale,  in  order  to  give  force  and  ef- 
fect to  the  judgment  in  an  action  for  partition 
of  the  property  covered  by  the  mortgage,  which 
judgment  provided  that  a  certain  parcel  of 
the  land  should  be  subject  to  the  mortgage  jand 
to  tho  judgment  of  foreclosure  and  sale,  by  sub- 
stituting the  d('srriptiT)n  of  the  parcel  and  nro- 
viding  that  sale  should  be  made  of  it.— Bamber- 
ger V.  Cantor,  176  N.  Y.  S.  827. 

MOTIONS. 

See  Courts,  ^=>180;    Judgment,. ^=p  171. 

MOTORCYCLES. 

See  Municipal  Corporations,  ^=:»706. 


MOVING  PICTURES. 

See  Brokers,  ^s»86;  Injunction,  «s»85;  Son- 
day,  ^=90. 

MUNICIPAL  CORPORATIONS. 

See  Appeal,  ^s>241;  Boundaries.  ^=s>33;  Car- 
riers, ^3»12;  Costs,  ^s>4.  32;  Counties: 
Courts,  «=ol68,  180,  190;  Covenants,  «=>r>l: 
Death,  <&s>58,  75,  103;  Dedication.  ^=>12, 
44,  63;  Electricity,  ^=>15,  16.  18,  19:  Emi- 
nent Domain,  <&s>96,  98,  136,  13S,  282:  Evi- 
dence, ^s»66;  Injunction,  ^=»85;  Judgment, 
$=s>2o6,  622,  951;  Livery  Stable  and  Ga- 
rage Keepers,  ^s>2;  Mandamus,  ^=>3.  172: 
Municipal  Corporations,  ^=»993;  Prohibition. 
^3»6,  26;  Schools  and  School  Di&tricta; 
Street  Railroads;  Taxation,  C=»^  S7t»; 
Waters  and  Water  Courses,  ^=>208. 

IV.  PROCEEPnfOS    OF    COUHCH.    OB 

OTHER    GOVERNINO    B01>T. 

lA)  Meetinffs,   Rvlea,   anA  Proe^edinva   !■ 
General. 

^=>84  (N.Y.Sup.)  On  certiorari,  pursuant  to 
Greater  New  York  Charter,  f  27,  to  periew  ac- 
tion of  board  of  aldermen  in  determining  a  con- 
test over  election  of  a  member  of  board  for  an 
aldermanic  district,  all  ballots  protested,  and 
not  only  ballots  concerning  which  committee  to 
which  matter  was  referred  differed,  were  open  to 
reyiew.— People  ex  rel.  Colne  y.  Smith,  176  >'. 
Y.  S.  608. 

V.  OFFICEIIS,   AOEKTS,    AUD   EM- 

VIA>YtB. 

(C)  A«eiata  autd   Bmployes. 

$=»2I7(3)  (N.Y.)  The  rule  that  nonjudicial  of- 
ficers of  limited  jurisdiction,  haying  power  t^ 
do  a  certain  act,  may  not  yacate  tdheir  ordersL 
does  not  apply  to  the  action  of  a  city  dnl 
service  commission  in  correcting  errors  and  ir- 
regularities in  an  eligible  list  by  setting  :c 
aside,  but  the  commission  cannot  acrt  arbitrari- 
ly in  so  doing.— People  ex  reL  Finnegan  v.  Mc- 
Bride,  123  N.  E.  374,  226  N.  Y.  252, 

The  ciyil  seryice  commission  of  New  York 
City  cannot  yacate  an  eligible  list,  which  it 
has  once  promulgated  upon  its  mere  cmicio 
si  on  based  upon  hearsay  and  without  proof  tiiat 
gross  irregularities  were  permitted  to  creep  i> 
to   the  examination.— Id. 

VII.   COlfTBACTS  Of  GENERAL. 

^=»235  (N.Y.Sup.)  Where  specifications,  on  tb*^ 
basis  of  which  bids  for  city  contract  were  s^V 
mitted,  were  yoid,  the  bids  submitted  were  voti. 
—People  ex  rel.  Haecker  Sterling  Co,  v.  City  c: 
Buffalo,  176  N.  Y.  S.  642. 
$s>24l  (N.Y.Sup.)  An  action  at  law  by  tbf 
lowest  bidder  for  city  contract  to  recover  dais 
ages,  w^here  contract  has  not  in  fact  b^t 
awarded  to  him,  cannot  be  maintained,  except  b 
those  cases  where  by  peculiar  provisions  of  tbc 
charter  the  statute  itself  expressly  confirms  th- 
contract  to  the  lowest  bidder. — People  ei  r»l 
Haocker  Sterling  Co.  v.  City  of  Buffalo,  176  N. 
Y.  S.  642. 
In  determining  who  is  the  lowest  respons^hh 
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bidder  for  city  contract,  under  Buffalo  City 
Charter,  $  50,  providing  that  contract  shall 
be  let  to  lowest  responsible  bidder,  the  commis- 
sioner of  public  works  and  common  council  are 
called  upon  to  exercise  their  discretion;  their 
determination  involvinsf  other  considerations 
than  the   figures  submitted.— Id. 

The  awarding  of  contract  to  furnish  city  with 
nine  tractors  for  use  in  connection  with  flusher 
trailers  in  cleaning  streets  to  manufacturer  of 
the  tractors  then  in' use  by  city,  for  the  purpose 
of  securing  standardization  of  parts,  instead  of 
to  lowest  bidder,  whose  tractor  was  assembled, 
was  made  in  good  faith  and  not  arbitrarily.— Id. 

That  corporation  bidding  for  city  contract  is 
a  local  industry,  spreading  a  large  pay  roll 
over  city,  is  not  a  sufficient  reason  for  award- 
ing contract  to  such  corporation,  instead  of  to  a 
lower  bidder.— Id. 

In  advertising  for  bids  for  city  contract,  the 
making  of  specifications  which  would  exclude 
competition  is  a  plain  violation  of  the  statute. 
-Id. 

IX.   PUBUC   IMPBOVEMENTS. 

(C)   Contraota.- 

<^=»3€0(1)  (N.Y.Sup.)  Where  representatives 
or  a  city  obstructeu  the  execution  of  construc- 
tion work,  the  city  became  liable  for  damages, 
measured  by  the  extra  expenses  incurred,  al- 
though the  contract  provided  that  the  contrac- 
tor should  not  be  paid  for  extras,  unless  ap- 
proved by  certain  officials.— M.  L.  Ryder  Build- 
ing Co.  V.  City  of  Albany,  176  N.  Y.  S.  456. 

Where  a  municipal  contractor  had  finished 
the  foundation  of  a  building,  and  erected  metal 
forms  for  purpose  of  pouring  concrete  for 
walls,  and  an  electrical  contractor  came  upon 
the  job  and  tore  down  the  forms,  necessitating 
the  rebuilding  thereof,  the  city  was  liable  to 
the  contractor  by  authorizing  other  contract 
work  to  be  done,  and  became  liable  for  dam- 
ages, measured  by  the  extra  expense  incurred, 
although  the  contract  provided  that  the  city 
was  not  liable  for  extras,  except  where  con- 
tracted for  by  certain  officers.- Id. 

Where  plumber,  under  contract  with  city,  in- 
stalled certain  pipes  in  a  building  in  such  plac- 
es that  they  would  interfere  with  a  building 
of  a  partition  which  a  contractor  bad  contract- 
ed to  erect,  with  result  that  contractor  incur- 
red additional  expenses,  there  was  a  breach  of 
the  contract  by  the  city,  and  contractor  could 
recover  damages,  measured  by  extra  expenses 
incurred,  although  contract  proved  that  city 
should  not  be  liable  for  extras,  unless  contract- 
ed for  by  certain  officials.— Id. 
®=s»360(2)  (N.Y.Sup.)  Where  a  contractor,  con- 
structing a  building  for  a  city,  basement  floor 
to  be  at  a  certain  height  above  «ea  level,  asked 
the  city  architect  what  grade  he  needed  for  the 
building,  and  the  architect  gave  a  grade  which 
was  15  inches  higher  than  that  required  by  the 
contract,  the  contractor  could  not  recover  for 
the  additional  fill  required;  the  architect  hav- 
ing no  authority  to  contract  for  extras  or  to 
modify  the  contract  in  material  matters.— M.  L. 
Ryder  Building  Co.  v.  City  of  Albany,  176  N. 
Y.  S.  456. 

^=9360(3)  (N.Y.Sup.)  Where  a  city  furnished 
a  contractor  defective  plans  for  a  building,  re- 
sulting in  extra  work  in  the  performance  of 


the  contract,  there  was  such  obstruction  by  the 
city  as  entitled  the  contractor  to  damages, 
measured  by  the  extra  expenses  incurred,  al- 
though the  contract  provided  that  contractor 
should  not  receive  compensation  for  extras  fur- 
nished; unless  contracted  for  by  certain  officers. 
— M.  L.  Ryder  Building  Co.  v.  City  of  Albany, 
176  N.  Y.  S.  456. 

Where  a  contractor  completed  the  walls  of  a 
municipal  building,  leaving  window  openings 
of  the  size  specified  in  the  contract;  and  the 
city's  architects  then  gave  to  a  subcontractor 
of  the  contractor  detailed  plans  for  larger  win- 
dows than  specified,  resulting  in  windows  of  a 
larger  size  being  manufactured  and  brought  to 
the  work,  thus  compelling  contractor  to  enlarge 
window  openings  at  an  added  cost,  there  was 
an  interference*  by  the  city,  acting  through  its 
architects,  which  constituted  a  breach  of  the 
contract,  and  entitled  the  contractor  to  dam- 
ages, although  the  contract  provided  that  the  city 
should  not  be  liable  for  extras  and  modifications 
unless  contracted  for,  or  approved  by  certain 
officials. — Id. 

(S2)  Aaaeaamenta  for  BenelLta,  and  Speelal 
Taxes. 

^=:»407(3)  (N.Y.Sup.)  Consecutive  assessments 
against  land  to  pay  the  cost  of  a  sewage  im- 
provement in  a  city  and  town,  based  en  the 
same  ratio  of  benefits.  Held  not  invalid  or  im- 
proper, as  resulting  m  double  taxation;  the 
ascertainment  of  benefits  in  assessments  being 
solely  to  establish  a  ratio  of  assessment  among 
the  landowners.— People  ex  rel.  Equitable  Life 
Assur.  Soc.  of  the  United  States  v.  Pierce,  176 
N.  Y.  S.  412. 

<&=>408(2)  (N.Y.Sup.)  Having  lawfully  initiated 
a  sewage  improvement,  and  created  the  liabil- 
ity in  conjunction  with  taxation  provisions,  the 
Legislature  could  not  destroy  the  means  of 
paying  such  lawfully  incurred  indebtedness. — 
People  ex  rel.  Equitable  Life  Assur.  Soc.  of 
the  United  States  v.  Pierce,  176  N.  Y.  S.  412. 
<&=>5I4(7)  (N.Y.Sup.)  In  view  of  Laws  1892,  c. 
603,  relative  to  a  sewer  improvement  in  the 
city  of  Rochester  and  the  town  of  Gates,  also 
Laws  1898,  c.  315,  and  other  amendatory  acts, 
the  commissioners  of  sewage  for  certain  wards 
of  the  city  and  for  the  town  held  vested  with 
power  to  initiate  a  new  tax  to  pay  any  de- 
ficiency in  the  amount  raised  to  defray  the  ex- 
pense of  the  improvement. — People  ex  rel. 
Equitable  Life  Assur.  Soc.  of  the  United  States 
V.   Pierce,  176  N.   Y.   S.  412. 

X.   POUCE  POWER  AND  REGUUi- 
TIONS. 

(A)    Delearatlon,    Extent    and   Bxerclae    of 
Po-fver. 

<&=»592(1)  (N.Y.Sup.)  The  fact  that  wooden 
trim  in  a  building  was  fireproofed,  as  provided 
in  Building  Code,  §  356,  does  not  except  it  from 
the  provisions  of  Labor  Law,  §  83b,  requiring 
sprinkler  system  in  large  buildings  having  wood- 
en floors  or  trim;  the  state  law  being  superior 
to  the  Building  Code.— People  ex  rel.  Cockroft 
V.  Miller.  176  N.  Y.  S.  206. 
<$=>60l  (N.Y.Sup.)  The  board  of  estimate  and 
of  apportionment  of  New  York  City  cannot  del- 
egate to  the  BoardT  of  Appeals  its  power  given 
by  Laws  1916,  c.  497,  to  fix  zones  for  buuding 
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res trictioiiB.— People  ex  rel.  Beinert  ▼.  Miller, 
176  N.  Y.  S.  398. 

Where  the  board  of  estimate  and  apportion- 
ment of  New  York  City,  pursuant  to  Laws 
1916,  c.  497,  passed  a  zoning  resolution,  it  was 
not  an  unlawful  delegation  of  authority  for  it 
to  direct  that  the  Board  of  Appeals  might,  sub- 
ject to  appropriate  conditions  and  safeguards, 
determine  or  vary  the  regulation  or  use  of 
the    district.— Id. 

«=>620  (N.Y.Sup.)  Greater  New  York  Charter, 
I  719,  subd.  5,  as  added  by  Laws  1916,  c.  503, 
f  6,  providing  that  the  board  of  appeals  has 
power  to  reverse,  modify,  or  affirm  an  order  of 
the  fire, commissioner  appealed  from,  and  that 
it  may  vary  or  modify  provisions  of  any  law 
relating  to  construction  or  alteration  of  build- 
ings, where  there  are  practical  difficulties  in 
carrying  out  the  strict  letter  of  the  law,  does 
not  give  it  power  to  nullify  the  Labor  Law 
provisions,  but  only  a  right  to  vary  the  law, 
which  would  include  the  provisions  requiring 
sprinklers  and  a  fire  alarm  system,  but  would 
not  include  fire  drills.— People  ex  rel.  Cockroft 
v.  MiUer,  176  N.  Y.  S.  206. 

Greater  New  York  Charter,  §  718d,  as  add- 
ed by  Laws  1916,  c.  503,  S  6,  requiring  a  con- 
current vote  of  five  of  the  seven  members  con- 
stituting the  board  of  appeals  for  a  decision, 
where  only  five  members  sat,  and  in  one  case 
voted  four  to  one  against  appellant  and  upon 
another  voted  four  to  one  in  his  favor,  in  the 
latter  case  there  was  no  decision,  since,  if  heard 
by  the  whole  board,  appellant  might  obtain  five 
concurring  votes,  and  it  will  not  be  reviewed 
on  certiorari,  but  sent  back  for  rehearing  be- 
fore the  full  board;  but  in  the  former  case 
there  was  a  decision,  no  change  of  result  being 
possible,  if  heard  before  the  entire  board.— Id. 
€=:9625  (N.Y.Sup.)  Since  under  I^bor  Law,  S 
83a,  it  IS  not  required  to  install  either  fire 
alarm  systems  or  fire  drills,  where  an  automatic 
sprinkler  system  furnishes  ample  protection,  the 
fire  commissioner's  order  for  installation  simul- 
taneously of  sprinklers,  alarm  systems,  and  fire 
drills  was  unreasonable  and  oppressive.— People 
ex  rel.  Cockroft  v.  Miller,  176  N.  Y.  S.  206. 

XI.   USE  AND  RE01JI.ATI0K  OF  PUB- 
LIC PLACES,  PROPERTT, 
AND  WORKS. 

(A)   Streets  and  Other  Public  'Warn. 

^=»650  (N.Y.Sup.)  If  the  original  location  of  a 
street  in  a  city  did  not  include  a  strip  of  land 
subsequently  in  litigation  between  the  city  and 
owners,  it  did  not  become  a  part  of  the  street, 
though  shown  on  maps  as  part  of  the  street, 
unless  the  owner  saw  fit  to  make  a  dedication 
of  it,  or  the  right  was  acquired  by  the  public 
in  some  other  way.— City  of  Syracuse  v.  Cook, 
176  N.  Y.  S.  396. 

^=>654  (N.Y.Sup.)  In  a  city*s  action  to  compel 
removal  of  a  building  as  encroaching  on  a 
street,  endence  hvld  to  support  findings  that 
the  bounds  of  the  highway  later  known  as  the 
particular  street  never  included  the  premises  in 
question.— City  of  Syracuse  v.  Cook,  176  N. 
Y.   S.  396. 

^=»657(3)  (N.Y.Sup.)  A  mere  encroachment 
upon  a  street,  even  if  consented  to  by  city 
officials,  will  not  effect  an  abandonment  of  the 
public  right  under  Highway  Law,  f  234;   high- 


ways of  state  being  held  in  trust,  not  for  a  par- 
ticular town  or  munidpallty,  but  for  the  en- 
tire state,  even  where  fee  is  in  city. — Shipston 
V.  City  of  Niagara  FaUs,  176  N.  Y.  S.  393. 
^=»706(5)  (N.Y.Sup.)  Evidence  that  an  automo- 
bile was  coming  ''fast,"  gave  no  signal^  and  near 
the  curb  knocked  down  and  partially  ran  orer 
plaintiff,  who,  when  he  started  to  cross  the 
street,  saw  no  vehicles,  made  out  a  prima  facie 
case  against  the  owner,  in  suit  for  the  injuries 
received.— Rubin  ▼.  Whan,  176  N.  Y.  S.  385. 

In  an  action  for  injuries  to  a  pedestrian, 
caused  by  collision  with  an  automobile  driven 
by  defendant  or  his  employes,  where  the  answer 
agreed  to  identification  of  the  car  by  the  li- 
cense number  alleged  in  the  complaint,  and  ad- 
mitted defendant's  control  over  the  driver, 
proof  that  the  car  bore  such  license  number 
was  sufficient  proof  as  to  the  ownership  of  the 
ear.— Id. 

«s»706(6)  (N.Y.Sup.)  In  an  action  for  the  death 
of  plaintilFs  intestate,  who  was  killed  while  rid- 
ing as  a  guest  in  a  motorcar  as  a  result  of  a 
collision  between  that  car  and  the  car  of  de- 
fendant, evidence  held  to  warrant  a  findini^  that 
defendant's  negligence  caused  the  collision. — 
MacDonald  v.  Kusch,  176  N.  Y.  S.  823. 
^=>706(7)  (N.Y.Sup.)  A  motorcyclist,  crossing 
a  street  at  a  reasonable  speed  and  in  his  proi>er 
place,  held  not  contributorily  negligent  as  a 
matter  of  law  for  failing  to  see  an  automobile, 
approaching  on  the  wrong  side  of  the  street  he 
was  crossing.— Ferraro  v.  Cooper,  176  N.  Y.  S. 
67. 
t  XJX.  TORTS. 

(O)  Defeets  or  Ob«tr«etiona  1a  StreeU  nnd 
Otber  Pvbllo  "WtLrm, 

^s»803(l)  (N.Y.Snp.)  A  pedestrian  is  not  en- 
titled to  an  absolutely  level  and  unobstructed 
passway,  and  must  exercise  his  right  of  passage 
along  the  sidewalk  with  regard  to  lawful  in- 
cumbrances or  inequalities,  and  where,  through 
inattention,  he  suffers  injury,  there  can  be  no 
recovery.— Daly  v.  Rector,  Church  Wardens, 
and  Vestrymen  of  Trinifar  Church  in  City  uf 
New  York,  176  N.  Y.  S.  734, 
^=»806(4)  (N.Y.Sup.)  Though  a  driveway  over 
a  sidewalk  maintained  by  tne  owner  of  a  cem- 
etery was  below  the  level  of  the  sidewalk  on 
the  side  nearest  the  street,  hM  that,  as  it  did 
not  constitute  a  nuisance,  a  pedestrian  who 
stumbled  and  fell  cannot  recover,  though  the 
night  was  dark;  the  owner  of  the  premises 
being  under  no  obligation  to  light  the  street,  and 
it  being  the  duty  of  the  pedestrian  to  exercise 
greater  care  in  view  of  the  conditions. — Daly  v. 
Rector,  Church  Wardens,  and  Vestrymen  of 
Trinity  Church  in  City  of  New  York,  176  N. 
Y.  S.  734. 

<S=s>808(2)  (N.Y.Sup.)  Where  a  driveway  across 
the  sidewalk  constructed  by  the  owner  of  a 
cemetery  was  not  inherently  dangerous,  so  as  to 
be  a  nuisance,  the  owner  is  not  liable  to  a 
pedestrian,  who  feU  in  stepping  down  from  the 
sidewalk  into  the  driveway,  unless  it  became 
dangerous  through  lack  of  repair,  resulting  from 
the  negligence  of  the  owner. — Daly  v.  Roctor. 
Church  Wardens,  and  Vestrymen  of  Trinity 
Church  in  City  of  New  York,  176  N.  Y.  S. 
734. 

Where  property  purchased  by  a  church  was 
used  for  a  cemetery,  and  it  was  necessary  that 
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access  be  had  to  the  premises  by  vehicalar  traf- 
fic»  a  driveway  established  over  the  sidewalk, 
which  confined  the  vehicles  within  its  bounds, 
and  which  was  constructed  below  the  level  of 
the  sidewalk  on  the  side  nearest  the  street,  was 
proper,  and  was  not  a  nuisance.—- Id. 

Thoogh  a  driveway  over  a  sidewalk  maintain- 
ed by  the  owner  of  a  cemetery  was  below  the 
level  of  the  sidewalk  on  the  side  nearest  the 
street,  held  that,  as  it  did  not  constitute  a  uui- 
sance,  a  pedestrian  who  stumbled  and  fell  can- 
not recover,  thoufrh  the  night  was  dark;  the 
owner  of  the  premises  being  under  no  obligation 
to  light  the  street.— -Id. 

^s>808(d)  (N.Y.Sup.)  Where  defendant,  the 
owner  of  a  tenement  house,  was  authorized  to 
maintain  a  grating  in  the  sidewalk,  the  struc- 
ture was  not  an  absolute  nuisance;  but  de- 
fendant was  bound  to  keej[>  the  grating^  as  safe 
as  any  other  part  of  the  sidewalk,  and  if  it  was 
unsafe  the  same  was  a  nuisance.— Herman  v. 
Josephsohn,  176  N.  Y.  S.  561. 
C=»8I6(10)  (N.T.Sup.)  Though  the  complaint 
alleged  that  plaintiff  broke  through  a  grating 
in  the  sidewalk  and  suffered  injuries  at  the 
time  of  entering  defendant's  tenement  house, 
and  the  evidence  showed  that  the  accident  oc- 
curred on  leaving,  the  variance,  which  was  not 
made  the  ground  of  objection  at  trial,  was  im- 
mAtcrlal.--Herman  v.  Josephsohn,  176  N.  Y.  S. 
561. 

«S=>8I7(1)  (N.Y.Sun.)  Where  a  driveway  from 
a  cemetery  across  the  sidewalk  to  the  street  was 
constructed  about  30  years  before  plaintiff's 
accident,  it  must  be  presumed  that  it  was  con- 
structed and  maintained  by  permission  of  the 
municipal  authorities.— Daly  v.  Rector,  Church 
Wardens,  and  Vestrymen  of  Trinity  Church  In 
City  pf  New  York,  176  N.  Y.  S.  734. 
<g=>8l7(2)  (N.Y.Sup.)  Where  plaintiff,  who  en- 
tered defendant's  tenement,  was  injured  when  a 
Sating  on  the  sidewalk  in  front  of  the  prem- 
iB  broke  as  he  left,  and  it  was  necessary  to 
step  on  the  grating,  which  defendant  maintain- 
ed under  authority  from  tbe  cit^,  in  entering 
or  leaving  the  premises,  the  doctrine  of  res  Ipsa 
loquitur  applies.— Herman  v.  Josephsohn,  176 
N.  T.  S.  661. 

C=»8I9(1)  (N.Y.Sup.)  In  ■  pedestrian's  action 
against  paving  contractor  for  injuries  from  de- 
fective sidewalk,  evidence  held  insufficient  to 
show  that  contractor  had  interfered  with  that 
portion  of  sidewalk  which  caused  accident- 
O'Connor  V.  Richard  Carvel  Co.,  176  N.  Y.  S. 
723. 

^=>8I9(1)  (N.Y.Sup.)  In  an  action  by  a  pedes- 
triaUj  who  stumbled  and  fell  in  stepping  from 
the  sidewalk  into  a  driveway  maintained  by  the 
owner  of  a  cemetery  across  the  sidewalk  to 
the  street,  evidence  held  insufficient  to  show  that 
the  owner  had  not  exorcised  such  care  in  main- 
taining the  driveway  as  was  incumbent  upon  it. 
—Daly  V.  Rector,  Church  Wardens,  and  Ves- 
trymen of  Trinity  Church  in  City  of  New  York, 
176  N.  Y.  S.  734. 

«»82l(17)  (N.Y.Sup.)  Where  plaintiff,  who  en- 
tered defendant's  tenement,  was  Injured  when  a 
grating  on  the  sidewalk  in  front  of  the  prem- 
ises broke  as  he  left,  and  it  was  necessary  to 
step  on  the  grating,  which  defendant  maintain- 
ed under  authority  from  the  city,  in  entering 
or   leaving   the   premises,   the  doctrine   of  res 


ipsa  loquitur  applies,  making  the  question  of 
negligence  one  for  the  jury ;  it  being  immaterial 
that  plaintiff  passed  over  the  grating  the  first 
time  in  safety.— Herman  y.  Josephsohn,  176  N. 
Y.  S.  561. 

ZIII.   FISCAI.  MANAGEMENT.  PUB* 

UO   DEBT.  SECURITIES,  AND 

TAXATION. 

(B)  Adnilnlatration   in  General.  Approprl» 

atlons,  UTarranta,  and  Payment. 

«8=>886  (N.Y.Sup.)  Under  Rapid  Transit  Act, 
§  10,  as  amended  by  Laws  1912,  c.  226,  that 
part  of  the  expenses  of  Public  Service  Commis- 
sion that  wont  into  the  cost  of  construction  of 
the  dual  systepn  of  subways  under  contracts  au- 
thorized by  such  statute  should  be  paid  from 
proceeds  of  sale  of  corporate  stock,  and  not 
from  the  general  tax  levy.— Schieflfelm  v.  Hy- 
lan,  176  N.  Y.  S.  809. 

(O)  Bonds  and  Other  Seenrltlea,  and  Slnlc- 
inar  PnAda. 

«=»9II  (N.Y.Sup.)  Under  Rapid  Transit  Act, 
$  10,  as  amended  by  Laws  1912,  c.  226,  that 
portion  of  the  Public  Service  Commission's 
expense  constituting  cost  of  construction  of 
subways  under  Rapid  Transit  contracts  Nos. 
3  and  4  may  be  paid  for  either  by  issuance  of 
revenue  bonds  or  by  issuance  of  corporate  stock. 
(Per  Mills,  J.)— Schleffelin  v.  Hylan,  176  N.  Y. 
S.  809. 

^==>9I3  (N.Y.Sup.)  Where  Public  Service  Com- 
mission's expenses  for  cost  of  construction  of 
subways  were  paid  for  by  issue  of  revenue  bonds, 
which  have  been  paid  off  and  retired  out  of 
taxes,  corporate  stock  cannot  be  issued  for 
amount  thereof,  under  Rapid  Transit  Act,  S  10, 
as  amended  by  Laws  1912,  c.  226.  (Per  Mills, 
J.)-.Schieffelin  v.  Hylan,  176  N.  Y.  S.  809. 

Where  Public  Service  Commission's  expenses 
for  costs  of  construction  of  subways  was'pald 
for  by  issue  of  revenue  bonds,  corporate  stock 
cannot  thereafter  be  issued  for  purpose  of  pay- 
ing off  the  bonds.  (Per  Mills,  J.)---Id. 
«=>9I7(1>  (N.Y.Sup.)  Under  Rapid  Transit 
Act,  I  1<),  as  amended  by  Laws  1912,  c  226, 
providing  for  issue  of  corporate  stock  for  pay- 
ment of  Public  Service  Commission's  expenses 
for  costs  of  construction  of  railroad  under  sec- 
tions 26,  27,  29,  or  33,  if  commission  shall 
"determine  cost  of  construction"  of  such  rail- 
road, such  corporate  stock  cannot  be  issued  un- 
less the  commission  officially  ascertains  the  part 
of  its  expenses  that  forms  or  may  form  part  of 
the  cost  of  construction  of  the  particular  sub- 
way to  be  built  under  sections  26,  27,  29,  or 
33,  in  view  of  chapter  2,  art. '49,  subds.  9  and 
10,  of  contracts  Nos.  3  and  4,  and  chapter  6, 
art.  29,  of  contract  No.  4.  (Per  Putnam  and 
Kelly,  JJ.)-Schieffelia  v.  Hylan,  176  N.  Y. 
S.  809. 

(D)  Taxes  and  Other  Revenne*  and  Appli- 
eatlon  Thereof. 

«=»967(1)  (N.Y.Sup.)  Greater  New  York  Char- 
ter, §  889a.  as  added  by  Laws  101.*^,  c.  :j24,  pro- 
vides that  *'a  building  in  course  of  construction, 
commenced  since  the  preceding  1st  day  of  Oc- 
teber  and  not  ready  for  occupancy,  shall  not  bo 
assessed,"  must  be  interpreted  in  light  of  Tene- 
ment House  Law,  |f  120,  121,  relating  to  con- 


Digitized  by  VjOOQIC. 


Mwnloipal  Oorporatiomt 


176  NEW  YORK  SUPPLEMENT 


982 


strnction  and  occupancy,  and  a  building  is  no 
longer  "in  course  of  construction"  when  it  is 
completed  pursuant  to  requirements  of  law.— 
People  ex  rel.  No.  176  West  Eighty-Seventh  St 
Corporation  v.  Cantor,  176  N.  Y.  S.  693. 

Where  construction  of  apartment  house  was 
completed  in  accordance  with  laws  and  plans 
approved  by  building  and  tenement  department, 
prior  to  October  1,  1917,  at  which  time  all 
apartments  were  leased,  and  rents  for  that 
month  paid  in  full  in  advance,  it  was  not  exempt 
from  taxation  under  Greater  New  York  Char- 
ter, S  889a,  as  added  by  Laws  1913,  c.  324,  as  a 
*'building  in  course  of  construction,"  though  on 
that  date  all  steam  radiators  had  not  been  in- 
stalled or  connection  of  some  gas  ranges  made. 

^=^986  (N.Y.Sup.)  School  moneys  in  the  city 
of  New  York  cannot  be  paid  into  the  general 
fund  for  the  reduction  of  taxation,  notwith- 
standing Greater  New  York  Charter,  §  1102, 
such  statute  having  been  repeated  by  Laws 
1917,  c.  786  (EducaHon  Law,  art.  33a),  under 
section  3,  repealing  inconsistent  acts;  Educa- 
tion Law,  §  877,  subd.  7,  and  sections  490  and 
880,  being  inconsistent  therewith. — People  ex 
rel.  Hylan  v.  Finegan.  176  N.  Y.  S.  12. 

(B)   Rlft-hts    and    Reniedlea    of    TaxpayerA. 

^==>993(3)  (N.Y.Sup.)  A  taxpayer  may  sue  to 
enjoin  issue  of  corporate  stock  for  purpose  of 
paying  off  revenue  bonds,  since  the  issue  of 
corporate  stock  would  diminish  borrowing  ca- 
pacity of  city  for  making  of  public  improve- 
ments, and  fh  the  end  increase  city's  interest 
charge.  (Per  Mills,  J.)— Schieffelin  v.  Hylan,  176 
N.  Y.  S.  809. 

XV.   ACTIONS. 

<S=:9l02l,  1022  (N.Y.Sup.)  In  action  to  restrain 
contractor  and  city  of  New  York  from  occupy- 
ing *a  slip  between  two  of  plaintiff's  piers  for 
the  construction  and  operation  of  a  tunnel  of 
the  subway  system  under  construction  by  the 
city,  section  261  of  City  Charter,  relating  to 
filing  of  claims  before  commencing  action  and 
notice  of  intention  to  sue,  does  not  apply. — ^New 
York  Dock  Co.  v.  Flinn-O'Rourke  Co.,  176  N. 
Y.  S.  123. 

MUTUAL  RENEFIT  INSURANCE. 

See  Insurance,  ^=:»S25. 

NAMES. 

See  Corporations,  ^=»584;  Elections,  ^=>194; 
Execution,  ^=>435;  Judgment,  C=»159;  Jus- 
tices of  the  Peace,  <8=>150;   WilU,  <&=»489. 

NATURAL  GAS. 

See  Gas,  <&=»13. 

NAVIGABLE  WATERS. 

See  Canals. 

m.   RIPARIAN  Aia>   IiITTORAL 

RIGHTS. 

* 

^=»39(2)  (N.Y.)  Rights  of  a  riparian  owner  in 
navigable  or  unnavigable  waters  are  incident  to 


his  ownership  of  the  bank,  and  do  not  depend 
upon  ownership  of  the  bed.— United  Paper 
Board  Co.  v.  Iroquois  Pulp  &  Paper  Co.,  123 
N.  E.  2(X),  226  N.  Y,  38. 

^=p39(2)  (N.Y.Sup.)  Exclusive  ownership  or 
privilege  in  navigable  waters  are  not  derivable 
from  ownership  of  land  under  water  of  adja- 
cent lands  or  structures.— Union  Ferry  Co.  of 
New  York  &  Brooklyn  v.  Fairchild,  176  N.  Y. 
S.  251. 

^=»46(1)  (N.Y.)  A  riparian  owner  may  release 
or  grant  his  right  in  navigable  or  unnavigable 
waters  to  another,  or  restrict  or  reserve  it,  as 
owner  of  the  estate  of  which  it  is  a  part,  to 
specified  uses  or  places.— United  Paper  Board 
Co.  V.  Iroquois  Pulp  &  Paper  Co.,  123  N.  E. 
200,  226  N.  Y.  38. 

NEGLIGENCE. 

See  Admiralty,  <s=»21;  Bailment,  ^=s>14;  Car- 
riers, «g=>108.  110,  150,  244,  304,  318,  321, 
382;  Electricity,  C==>15,  16,  18,  19;  Evidence, 
^=:>471;  Landlord  and  Tenant,  $=9164,  169; 
Livery  Stable  and  Crarage  Keepers,  ^=>7; 
Municipal  Corporations.  <8=»706,  803-821; 
Pleadine,  <©=>36,  327;  Shipping,  <ft=»117,  132, 
140,  141 ;  States,  <S=>112 ;  Street  Railroads. 
$=9117;  Warehousemen,  ^=^24,  34. 

I.  ACTS  OR  OMISSIONS  CONSTITTTT* 
IKG  NEGLIGENCE. 

(O)  CoaOltlon  and  Uae  of  Land,  Bvlldtnarsv 
and   Other   Stnteturea. 

«=»32(1)  (N.Y.Sup.)  To  a  licensee  the  owner 
of  premises  owes  no  duty  to  exercise  care  that 
the  premises  are  safe,  for  the  licensee,  in  enter- 
ing by  permission,  takes  the  risk  of  their  con- 
dition.—Barrett  v.  Brooklyn  Heights  R,  Co., 
176  N.  Y.  S.  690. 

<@s»33(l)  (N.Y.Sup.)  The  owner  of  premises 
owes  to  a  trespasser  no  duty,  except  to  refrain 
from  intentionally  and  wantonly  injuring  him. 
—Barrett  v.  Brooklyn  Heights  R.  Co.,  176  N.  Y. 
S.  590. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Schools  and  School  Districts,  ^=s>6. 

NEWSPAPERS. 

See  Libel  and  Slander,  <&=>46,  50^,  109,  123. 

NEW  TRIAL 

See  Appeal,  <g==>222,  1175,  1202. 

n.  GROUNDS. 

(P)  Verdict  or  Flndliiini  Coatrarr  to  I^avr 
or  ES-v-ideace. 

^=^71  (N.Y.Sup.)  Verdict  on  conflicting  evi- 
dence should  not  be  set  aside,  where  there  was 
not  the  slightest  suggestion  that  the  jury  was 
affected  by  prejudice,  mistake,  or  any  other 
factor  justifying  the  setting  aside  of  the  ver- 
dict.--Gluck  V,  Hotchner,  176  N.  Y.  S.  756. 
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(H)   Ifevrly  Discovered   Evidence. 

^=9103  (N.Y.Sup.)  In  action  for  defendant's 
breach  oi  his  contract  to  work  as^  a  designer  for 
ono  year,  and  to  give  his  entire  time  and  not  to 
engage  in  any  other  business,  and  fixing  the 
sum  of  $1,000  as  liquidated  damages,  alleged 
newly  discovered  evidence  that  another  design- 
er was  also  employed  at  that  time,  contrary 
to  plaintiff*8  testimony,  was  immaterial  to  con- 
struction of  contract  and  not  ground  for  new^ 
trial.— Simon  v.  Linden,  176  N.  Y.  S.  401. 

in.   PROCEEDINGS    TO    PBOCUBE 
NEW  TRIAL. 

<@=>I43(5)  (N.Y.Sup.)  Affidavits  of  five  of  the 
jury,  showing  that  a  verdict  for  plaintiff  was  a 
compromise,  and  that  defendant's  counterclaim 
was  not  considered,  made  after  the  jury  had 
been  discharged,  are  admissible  on  motion  for 
new  trial;  the  affidavits  not  assailing  the  ver- 
dict, but  seeking  to  explain  it.— Zunino  v,  Par- 
odi  Cigar  Co.,  176  N.  Y.  S.  319. 
<S=9|65  (N.Y.)  It  was  error  to  set  aside  an  or- 
der setting  aside  a  verdict  and  reinstating  it 
18  months  after  trial.— Clancy  .v.  New  York, 
N.  H.  &  H.  R.  Co.,  123  N.  E.  ^64,  226  N.  Y. 
213 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 

See  Wills,  «s>133. 

NOTES. 

See  Bills  and  Notes, 

NOTICE. 

See  Assignments,  ^=>57;  Banks  and  Banking, 
^=5>293;  Brokers,  <S=5>10O;  Canals,  «&=»18; 
Carriers,  ^=»114,  140;  Certiorari,  <g=>47; 
Contracts,  <S=»321;  Courts,  <g=»189,  190; 
Judgment,  €=»143 ;  Master  and  Servant,  ^=» 
417;  Municipal  Corporations,  <©=»1021,  1022; 
Pleading,  «=:?276:  Records,  €=»9;  Sales,  C=? 
89,  152,  182;  Specific  Performance,  ^=>79; 
Tenancy  in  Common,  ^=>15;    Trusts,  ^=»34. 

NUISANCE. 

See  Municipal  Corporations,  <S=»806,  808. 

I.  PRIVATE  NUISANCES. 

(C)  Abatement   and    Injnnetlon. 

«g=»23(l)  (N.Y.Sup.)  Owner  of  six  family  brick 
building  who  rented  five  apartments  for  resi- 
dence uses  and  occupied  other  herself  was  enti- 
tled to  injunction  against  defendant's  operation 
of  ice  manufacturing  plant  on  his  adjoining 
land  where  operation  of  machinery  caused  con- 
stant vibration  of  plaintiff's  buildin|:  and  noises 
day  and  night  would  make  plaintiff's  tenants 
leave  if  they  could  find  other  quarters  and 
where  plaintiff's  wall  was  kept  damp  and  water 
percolated  through  it  into  plaintiff's  cellar.— 
Kobb  V.  Rubel  Bros..  176  N.  Y.  S.  462. 
^s:935  (N.Y.Sup.)  Where  plaintifiTs  six  family 
brick  building  was  worth  $12,000  before  erec- 
tion of  defendant's  adjoining  building  for  manu- 


facture of  ice  which  created  a  nuisance  enti- 
tling plaintiff  to  injunction,  and  was  there- 
after worth  only  $8,000,  a  permanent  injunc- 
tion will  be  granted  unless  defendant  pays 
plaintiff  $4,000  as  amount  of  damages  sus- 
tained by  her.— Robb  v.  Rubel  Bros.,  176  N.  Y. 
S.  462. 

OATH. 

See  Perjufy,  ^c»l. 

OFFICERS. 

See  Civil  Rights,  «=>9;  Consinracy,  «=>43; 
CJorporations,  €=»177,  414:  Evidence  ^=>183; 
Insurance,  ^s=>188;  Justices  of  the  Peace; 
Iiivery  Stable  and  Garage  Keepers,  ^==>2; 
Mandamus,  ^ss>3;  Municipal  Corporations, 
<&=»84,  241.  360,  601,  620,  625;  Prohibition, 
<&=s>6.  26;   Receivers;   Taxation,  «S9895. 

PARENT  AND  CHILD. 

See  Accord  and  Satisfaction,  ^=:»17;  Infants; 
Master  and  Servant,  ^=s»301,  307 :  War,  <g=:> 
12;  Wills,  <8=»634. 

PARTIES- 

See  Costs.  (e=s>32. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal. 

For  parties  to  particular  ^proceedings  dr  instru- 
ments, see  also  the  various  specific  topics. 

I.   PLAINTIFFS. 
(A)  Persona  "Who  may  or  mitat  Sue. 

^=»7(2)  (N.Y.Sup.)  In  an  action  for  forcible 
entry  and  detainer,  brought  by  plaintiff  in  his 
own  name  under  a  power  of  attorney  from  the 
person  injured,  a  complaint  which  failed  to  al- 
lege that  plaintiff,  as  the  agent  of  the  injured 
party^  had  entered  into  any  contract  for  his 
principal,  could  not  be  sustained,  under  Code 
Civ.  Proc.  §  449,  declaring  a  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another  to  be  a  trustee  of  an  express 
trust.— Novick  v.  Washington,  176  N.  Y.  S. 
387. 

n.  DEFENDANTS. 
(D)  Joinder. 

<gi^25  (N.Y.Sup.)  In  suit  in  equity  by  mort- 
gagee of  collection  of  postage  stamps,  under  her 
written  agreement  with  mortgagor's  assignee  to 
enable  him  to  redeem,  involving  rights  to  trust 
fund  deposited  thereander  and  in  its  distribu- 
tion, a  sales  agent,  to  whom  mortgagor,  with- 
out mortgagee's  consent,  had  pledged  part  of 
collection  with  authority  to  sell,  and  who,  on 
notice,  had  recognized  mortgagee's  lien,  and 
whose  accounting  and  lien  claims  were  involved, 
was  properly  joined  as  a  defendant  to  avoid  a 
multiplicity  of  suits,  as  court  could  finally  de- 
termine all  controversies,  even  though  on  the 
pleadings  it  could  not  enter  judgment  against 
such  agent.— Holliday  v.  McGraw,  176  N.  Y.  S. 
661. 

III.   NEW  PARTIES  AND  CHANGE  Of 
PARTIES. 

^=s>40(2)  (N.Y.Sup.)  In  an  employer's  action 
against  a  surety  company  to  recover  for  em- 
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ploy^'s  embezzlement,  the  employ^  will  not  be 
allowed  to  intervene,  although  the  surety  con- 
tract provides  that  he  shall,  if  found,  be  made 
a  party  to  the  suit,  since  it  does  not  appear 
that  the  provision  was  made  for  employe's 
i>pnefit,  but  rather  for  that  of  the  surety.— 
World  Film  Corporation  v.  American  Surety 
Co.,  176  N.  Y.  S.  2. 

V.  DEFECTS,   OBJECTIONS^  AND 
AMENDMENT. 

<e=»76(7)  (N.Y.Sup.)  Where  action  in  forcible 
entry  and  detainer  was  brought  by  plaintiff 
under  a  power  of  attorney  from  the  party 
wronged,  and  the  complaint  states  no  cause 
of  action  in  plaintiff  individually  or  as  trustee, 
the  defect  is  one  within  Code  Civ.  Proc.  §  488, 
subd.  8,  relating  to  failure  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action  reached 
by  general  demurrer,  and  not  one  contemplated 
by  subdivision  6,  relating  to  defects  of  parties, 
requiring  special  demurrer. — Novick  v.  Wash- 
ington, 176  N.  Y.  S.  387. 

PARTITION. 

See  Mortgages,  «=»495;   Trial,  «=»3. 

II.  ACTIONS  FOR  PARTmON. 

(A)  Riarht  of  Action  and  Defense*. 

^=»(4  (N.Y.Sup.)  Aft- action  for  partition  may 
be  maintained,  where  one  of  the  tenants  in  com- 
mon is  a  person  of  unsound  mind.-— Bernstein  v. 
Bernstein,  176  N.  Y.  S.  820. 

(B)  Proceedlnera    and   Relief. 

«©=>55(2)  (N.Y.Sup.)  In  an  action  for  parti- 
tion, allegation  in  second  defense  that  a  de- 
fendant's husband,  also  a  cotcnant,  was  of  un- 
sound mind  and  mentally  incompetent,  held  to 
be  treated  merely  as  an  amplification  of  the  de- 
nial of  the  allegation  of  the  complaint  that  all 
of  the  parties  were  of  unsound  mind.— Bern- 
stein V.  Bernstein,  176  N.  Y.  S.  820. 

PARTNERSHIP. 

See   Discovery,   €=»55;     Specific   Performance, 
«=»28,  79;   Taxation,  <g=»866.  895. 

IV.   RIGHTS   ANB   I1IABII.ITIES  AS 

TO   THIRD   PERSONS. 

(A)   Repreaentatlon   of   Plrnt   by   Partner. 

^s>l27  (N.T.)  A  partnership  engaged  in  carry- 
ing on  the  business  of  buying  and  selling  bonds 
and  other  securities  is  a  trading  or  commercial 
partnership,  and  each  partner  possesses  the 
powers  the  law  attributes  to  a  member  of  such 
a  firm.— First  Nat.  Bank  v.  Farson,  123  N.  B. 
490.   226  N.   Y.   218. 

<&=»I28  (N.Y.)  Tinder  Partnership  Law,  (  5, 
each  member  of  a  trading  partnership  is  im- 
pliedly empowered  to  cov^uct  the  business  in 
the  way  usual  to  that  class  of  business  cr  to 
his  partnership;  each  partner  being  a  princi- 
pal, and  as  to  each  other  partner  a  general 
agent.— First  Nat.  Bank  v.  Farson,  123  N.  E. 
490.  226  N.  Y.  218. 

®s>l29  (N.Y.)  A  member  of  a  trading  or  com- 
mercial partnership  has,  through  implication, 
the  power  to  buy  and  sell  the  articles  dealt  in, 


to  borrow  money  for  the  buaineBS,  and  to  give 
notes  and  checks  of  the  partnership;  such  acts 
being  within  the  general  usages  and  methods 
of  such  partnerships.— First  Nat.  Bank  v.  Far- 
son,  123  N.  E.  490,  226  N.  Y.  218. 
^=39141  (N.Y.)  A  man  who  enters  into  a  part- 
nership for  only  one  purpose  is  not  liable  for 
the  purchases  of  the  other  partner,  unless 
used  in  that  business,  or  the  articles  are  of  the 
kind  usually  and  customarily  bought  for  such 
fin  undertaking,  existing  or  as  represented  to 
exist.— Iroquois  Rubber  Co.  v.  Gnffin,  123  N. 
E.   369,  226  N.   Y.  297. 

^=>I47  (N.Y.)  A  member  of  a  commercial  part- 
nership has  no  implied  authority  to  bind  his 
partners  or  the  firm  by  contracts  of  guaranty 
or  suretyship  either  for  himself  individually  or 
for  third  persons.— First  Nat.  Bank  v.  Farson, 
123  N.  B.  490,  226  N.  Y.  218. 

The  power  of  a  member  of  a  commercial  part- 
nership engaged  in  buying  and  selling  securi- 
ties to  guarantee  the  payment  of  securities 
sold  can  only  be  impliea  from  such  a  custom 
or  usage  in  the  business.— Id. 

(D)   Actions  b|r  or  Airaiast  Firms  or  Part- 
•^  nera. 

<©=5>2I7(1)  (N.Y.)  When  a  party  takes  a  guar- 
anty to  which  a  firm  name  is  signed,  the  bur- 
den of  proof  is  on  him  to  show  partner  who 
signed  such  firm  name  had  authority  from  one 
of  the  legitimate  sources  to  do  so. — First  Nat. 
Bank  v.  Farson,  123  N.  B.  490,  226  N.  Y.  2ia 
^=>2I8(3)  (N.Y.)  It  cannot  be  assumed  as  a 
matter  of  law  that  a  partnership  in  the  auto 
sales  business  carried  on  repair  work  or  had 
need  for  automobile  accessories. — ^Iroquois  Rub- 
ber Go.  V.  Griffin,  123  N,  B.  369,  226  N.  Y. 
297. 

Where  one  of  two  partners  in  the  auto  sales 
business  ordered  automobile  accessories  consist- 
ing of  gas  burners,  tank  washers,  magneto 
cable,  engine  paint,  etc.,  whether  the  purchases 
were  within  the  scope  of  his  partnership  agen- 
cy, actually  or  apparently,  held  for  the  jury. 
— Id. 

Vm.  UMITED    PARTNEB8HIP. 

^=»353  (N.Y.Sur.)  Partnership  Law,  §  30,  pro- 
vides that  a  "limited  partnership"  shall  "con- 
sist of  one  or  more  persons  of  full  age,  called 
general  partners,  and  also  of  one  or  more  per- 
sons of  full  age  who  contribute  in  actual  cash 
payments  a  specified  sum  as  capital,"  so  that 
another  partnership  could  not  be  a  special 
partner  in  a  partnership  formed  under  the  laws 
of  this  state.— In  ta  Reimers*  Estate,  176  N.  Y. 
S.  430. 

PATENTS. 

See  Executors  and  Administrators,  ^5»364. 

PAYMENT. 

See  Accord  and  Satisfaction,  ^=>8,  17,  26: 
Bills  and  Notes,  <&=>151:  Brokers,  ^=>63; 
Chattel  Mortgages.  ^=>262;  Contracts,  ^=> 
189,  303,  308,  309,  316,  321;  Corporations^ 
€=>8G.  152,  174.  320,  542,  584;  Costs,  ^=> 
277 ;  Estoppel,  $=993 ;  Executors  and  Admin- 
istrators, $=s>46;  Fraudulent  Conyeyances, 
(e=s>208;   Husband  and  Wife,  $S919;    Indem- 
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nity,  ^s»16:  Insurance,  ^s»699,  801;  jQdg^ 
ment,  ^S3l67;  Landlord  and  Tenant,  ^s» 
227,  230;  Limitation  of  Actions,  <&=»148; 
Mandamus,  ^=»172;  Mortgages,  ^s»190; 
Municipal  Corporations,  ^=9407,  514,  886, 
911,  913,  917,  886,  993;  Perjury,  <&=>7; 
Pleading,  «=»122,  279;  Principal  and  Surety, 
<@=:»69,  117;  Reference,  <S=»45,  76:  Sales, 
<®=>53,  58,  82,  152.  174,  340,  391,  406,  415: 
Subrogation:  Taxation,  e=»84,  890,  904; 
Trusts.  <S=»35,  231;  War,  <&»10,  12;  Wills, 
<g=»616. 

rV.   PliEADnfG,     EVIDEKCE,     TBIAIi, 
AND   REVIEW. 

«=>63(1)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  S 
501,  defining  counterclaim,  a  set-off  is  subject 
of  counterclaim,  and  cannot  be  proved  under 
plea  of  payment.— Birdsall  v.  Read,  176  N.  Y. 
S.  369. 

V.  RECX>VERT  OF  PAYMENTS. 

(@=>85(1)  (N.Y.Sup.)  An  action  for  money  had 
and  received  will  lie  to  recover  money  paid 
to  another  under  a  bona  fide  forgetfulness  or 
ignorance  of  fact. — ^Normandy  Waist  Co.  v. 
Palmer,  176  N.  Y.  S.  465. 

In  an  action  for  money  had  and  received,  to 
recover  money  paid  under  a  mistake  of  fact, 
it  is  not  necessary  to  prove  consideration  for 
a  promise  made  by  defendant  to  repay;  the 
law  presuming  a  promise  to  repay.— Id. 
€=>85(2)  (N.Y.Sup.)  Where  an  assignee  of  a 
lease  and  landlord,  both  understanding  that 
the  lease  expired  Januaty  31,  1919,  when  it  in 
fact  would  not  expire  until  January  31,  1920, 
agreed  to  a  three-year  extension,  landlord  to 
have  a  bonus  of  $3,000,  at  the  rate  of  $1,000 
for  each  year,  upon  the  discovery  of  the  mis- 
take, the  lessee  was  entitled  to  recover  $1,000 
as  for  money  had  and  received. — Normandy 
Waist  Co.  V.  Palmer,  176  N.  Y.  S.  465. 
€=>B5(8)  (N.Y.Sup.)  Where  lessor  agreed  to 
give  a  three-year  extension,  and  a  lease  was 
drawn   for  three  years,   starting   February  1» 

1919,  both  parties  understanding  that  the  old 
lease  terminated  at  such  time,  when  in  fact 
the  old  lease  did  not  expire  until  February  1, 

1920,  the  landlord  being  given  a  bonus  of  $3,- 
000,  the  understanding  being  that  bonus  was 
to  be  at  rate  of  $1,000  a  year,  it  was  not  nec- 
essary, to  rescind  the  lease  in  order  to  recover 
the  $1,000  paid  under  mistake  of  fact— Nor- 
mandy Waist  Co.  v.  Palmer,  176  N.  Y.  S.  465. 

PENALTIES. 

See  Corporations,   ^=»661;    Damages,  ^=»78- 
80,  85 ;   Elections,  «=»317. 

PERJURY. 

See  Criminal  Law,  ^=3»400,  687,  1036. 

X*   OFFENSES    AND    RESPONSIBUJCTT 
THEREFOR. 

^=s>t  (N.Y.Sup.)  Necessary  elements  of  the 
crime  of  perjury  by  testifying  falsely  before  a 
^rand  jury  are  that  defendant  should  have  tak- 
«n  an  oath  in  a  proceeding  before  one  authoriz- 
ed to  administer  it,  should  have  given  testimony 
sxiaterial  ia  the  proceeding,  should  have  stated 


matter  as  true  which  he  knew  to  be  false,  and 
such  falsehood  must  have  been  willful  and  of 
his  knowledge.— People  v.  Qoodheim,  176  N.  Y. 
S.  468. 

^=9 1 1(1)  (N.Y.Sup.)  In  a  prosecution  fpr  per- 
jury, the  materiality  of  the  false  testimony  giv- 
en must  be  proved.— People  v.  Goodheim,  176 
N.  Y.  S.  468. 

a.  PROSECUTION  ANB  PUNISHMENT. 

^=^2\  (N.Y.Sup.)  An  indictment  for  perjury  by 
having  falsely  testified  before  a  grand  jury, 
which  alleged  that  the  investigation  before  the 
jury  was,  not  whether  any  criminal  law  had 
been  broken,  hut  whether  a  specific  statute  had 
been  violated,  held  sufficient.— People  v.  Good- 
heim, 176  N.  Y.  S.  468. 

^=>33(3)  (N.Y.Sup.)  In  a  prosecution  for  per- 
jury by  falsely  testifying  before  a  grand  jury, 
testimony  of  the  steuographer  of  the  grand 
jury  as  to  the  subject-matter  under  investiga- 
tion at  the  time  ?ield  insufficient  to  disclose  the 
subject-matter  of  the  investigation.— People  v. 
Goodheim.  176  N.  Y.  S.  468. 
<^=933(6)  (N.Y.Sup.)  In  a  prosecution  for  per« 
jury  by  falsely  testifying  before  a  grand  jury, 
testimony  of  the  stenographer  of  the  grand 
jury  as  to  the  subject-matter  under  investiga- 
tion at  the  time  held-  insufficient  to  disclose  the 
subject-matter  of  the  investigation,  or  that 
defendant's  testimony  was  material  to  any 
matter.— People  v.  Goodheim,  176  N.  Y.  S.  468. 
^s»40  (N.Y.Sup.)  It  was  not  a  mere  technical 
defect,  harmless  to  defendant,  charged  with 
perjury  before  a  grand  jury,  that  the  state 
did  not  prove  the  subject-matter  under  inves- 
tigation by  the  grand  jury  at  the  time,  and  the 
materiality  of  defendant's  testimony  before  it. 
—People  V.  Goodheim,  176  N.  Y.  S.  468. 

PERPETUITIES. 

<g=»7(2)  (N.Y.Sur.)  Where  the  trust  from  which 
an  income  bequeathed  by  testatrix  was  created 
under  the  will  of  another  person,  and  would 
terminate  in  accordance  with  the  provisions 
of  the  will  which  created  it,  held,  that  the  di- 
rections of  the  testatrix  as  to  payment  of 
income  to  her  son  or  to  his  issue,  etc.,  are 
not  open  to  attack  on  the  ground  that  they 
violated  the  statute  in  relation  to  the  sus- 
pension of  the  absolute  ownership  of  personal 
property.- In  re  Mills'  Estate,  176  N,  Y.  S. 
883 

PHYSICAL  CULTURE. 

See  Physicians  and  Surgeons,  ^=:»22. 

PHYSICIANS  AND  SURGEONS. 

See  Contracts,  ^=»83;  Criminal  Law,  ^=>1211: 
Master  and  Servant,  ^=»419;  States,  ^=» 
112;    Taxation,  «S5>865. 

^=922  (N.Y.Sup.)  A  corporation,  which  gave  a 
course  of  graduated  exercises,  advertised  to 
stay  the  hand  of  time  and  bring  back  the  days 
of  boyhood,  held  not  so  engaged  in  the  ''prac- 
tice of  medicine*'  without  a  license,  in  violation  - 
of  Public  Health  Law,  §  160,  suod.  7,  as  to 
preclude  its  recovery  on  contract  to  furnish 
such  a  course  of  treatment.— J.  W.  Samuel,  Inc., 
V.  Hams,  176  N.  Y,  S.  378. 
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PLEADING. 

See  Action,  iS=>26,  45;  Courts,  e=>189,  190, 
202;  Discovery,  ^=»55;  Dismissal  and  Non- 
suit, €=»54;  Limitation  of  Actions,  ^s»127; 
Parties,  <S=»7;  Stipulations,  «=»14;  Trial, 
«8=»171. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal. 

I.  FORM   AND    AIiIiEGATIONS    IN 
GENERAL. 

^=»8(16)  (N.Y.Sup.)  Allegation  of  answer,  stat- 
ing that  notes  mentioned  in  complaint  were  ob- 
tained from  defendant  by  plaintiff  by  duress 
through  unlawful  threats,  held'  a  mere  conclu- 
sion of  law,  there  being  no  showing  of  basic 
facts.— McConnell  v.  Fried,  176  N.  Y.  S.  521. 
€=5>34(3)  (N.Y.Sup.)  Any  doubt  as  to  suffi- 
ciency 01  supplemental  pleading  to  entitle  it  to 
be  served  will  be  resolved  in  favor  of  the 
pleading.— Doty  v.  Rensselaer  County  Mut. 
Fire  Ins.  Co.,  176  N.  Y.  S.  55. 
e=>34(5)  (N.Y.Sup.)  Complaint  alleging  that 
defendant  agreed  to  pay  the  cost  of  electric 
light  and  power  to  be  furnished  by  plaintiff, 
and  that  from  the  1st  day  of  September  to  the 
1st  day  of  December,  inclusive,  there  became 
due  and  owing  from  defendant  to  plaintiff  a 
named  sum  for  light  and  power  furnished  pur- 
suant to  monthly  agreement  for  rent,  was  not 
subject  to  demurrer  in  so  far  as  charges  for 
light  and  power  are  concerned,  in  view  of  Code 
Civ,  Proc.  §  519,  as  to  liberal  construction  of 
allegations.— Kips  Bay  Brewing  &  Malting  Co. 
V.  J.  H.  Tooker  Printing  Co.,  176  N.  Y.  S.  65. 
<&=936(2)  (N.Y.Sup.)  Where  plaintiffs,  suing 
steamship  company  and  a  terminal  company  for 
loss  of  goods  on  a  lighter,  alleged  in  their 
bill  of  particulars  that  the  lighter  sank  and  the 
goods  became  a  total  loss,  defendants  could 
rely  on  the  statement  without  further  proof, 
and  plaintiffs  cannot  claim  that  it  is  no  proof 
the  goods  were  lost  through  the  perils  of  navi- 
gation or  collision,  within  the  meaning  of  the 
exception  contained  in  the  bill  of  lading.— Feld- 
man  v.  Old  Dominion  S.  S.  Co.,  176  N.  Y.  S. 
183. 

U.  DEOLABATION,    COMPUaNT,   PE- 
TITION, OR   STATEMENT. 

^=>42  (N.Y.Sup.V-A  complaint,  substantially 
the  same  in  its  form  and  allegations  with  the 
old  common  or  general  count  in  assumpsit,  is 
in  accordance  with  the  fundamental  principles 
of  the  new  procedure,  and  can  be  regarded  as 
good  pleading. — Rodgers  &  Hagerty  v.  Bruns- 
wick Marine  Const.  Corporation,  176  N.  Y.  S. 
702. 

€=»53(2)  (N.Y.Sup.)  A  complaint  alleging  a 
contract  to  purchase  a  certain  number  of  yards 
of  goods,  and  acceptance  of  a  certain  number  of 
yards  and  refusal  to  accept  the  balance,  setting 
up  a  cause  of  action  for  the  contract  price  of 
the  goods  delivered,  and  a  cause  of  action  for 
damages  for  refusal  to  accopt  balance  of  the 
goods  at  the  contract  price,  did  not  contain 
•'inconsistent    causes    of    action,"    within    the 


meaning  of  Code  Oly.  Proc.  S  484.— Friedman  v. 
Rodstein,  176  N.  Y.  S.  654. 

in.   PIiEA  OR  ANSWER,  CROSS-COM- 

PIJUNT,   AND   ATFIDAVIT 

OF  DEFENSE. 


(C)  Traverses  or  Denial*  and  Admlsalona. 

^S3»I22  (N.Y.Sup.)  In  an  action  for  rent,  a 
denial  upon  information  and  belief  by  defend- 
ant,  of  the  allegation  of  nonpayment  in  the 
complaint,  not  alleged  by  way  of  defense,  is  in- 
sufficient; the  Code  providing  that  any  matter 
by  way  of  defense  must  be  set  up  as  a  defense. 
— Werfelman  v.  Quick,  176  N.  Y.  S.  58. 
^=:»I29(2)  (N.Y.Sup.)  In  mal^ous  prosecu* 
tion,  the  answer  does  not  admit  the  malice  al* 
leged,  by  failing  to  set  forth  facts  to  show  ab- 
sence of  malice,  for  the  allegation  of  malice 
is  an  essential  part  of  plaintiff's  pleading,  and 
evidence  thereof  an  essential  part  of  his  proof. 
— Langevin  y.  Gaffney,  176  N.  Y.  S.  755. 

V.  DEMURRER   OR  EXCEPTION. 

^»  194(3)  <N.Y.Sup.)  In  suit  to  quiet  title  to 
a  ferry  slip  where  separate  defenses  alleged 
adverse  possession  and  an  easement  acquired 
through  adverse  possession  by  defendant,  the 
defenses  are  bad  on  demurrer  where  they  do 
not  contain  the  special  denials  requisite  Lo  con- 
stitute a  complete  defense.— Union  Ferry  Co. 
of  New  York  &  Brooklyn  v.  Fairchild,  176  N. 
Y.  S.  251. 

VI.   AMENDED  AND   SUPPUSMENTAI. 
PUBADINOS  AND  REPUESADER. 

^=»2d7(5)  (N.Y.Sup.)  In  action  against  defend- 
ant warehouseman  for  failure  to  care  for  a  car- 
load of  fish  placed  in  its  possession,  keldy  it 
was  reversible  error  to  grant  plaintiff's  motion 
to  amend  complaint  to  conform  to  proof:  de- 
fendant having  objected  to  evidence  offered 
in  support  of  theory  embodied  in  the  amend- 
ment, and  pleaded  surprise  when  plaintiff  made 
motion.— D.  Tabachnick  &  Co.  v.  F.  C.  liinde 
Co..  176  N.  Y.  S.  510. 

It  is  not  permissible  to  conform  i>1eadin^  to 
proof  improperly  received  over  objection  and 
exceptions.— Id. 

^=>276  (N.Y.Sup.)  Though  new  facts  pleaded 
in  supplemental  complaint  would  materially 
aid  plaintiff  in  establishing  cause  of  action  al- 
leged in  original  complaint,  order  granting 
leave  to  file  supplemental  complaint  must  be 
reversed,  where  notice  of  rescission,  essential 
to  give  effect  to  claim  of  fraud  alleged  in  sup- 
plemental complaint  was  not  given  until  after 
action  was  begun.— Trempe  v.  Perlman,  176  N. 
V.  S.  130. 

«©=>279(1)  (N.Y.Sup.)  In  action  by  wife,  who, 
by  agreement  with  husband,  had  life  estate  in 
husband's  premises,  to  recover  proceeds  of  in- 
surance policy  after  burning  of  house,  plead- 
ing, entitled  an  amended  and  supplemental  com- 
plaint, alleging  that  the  insurer  had  paid  hus- 
band proceeds  of  policy  subsequent  to  com- 
mencement of  action,  is  an  amended  complaint, 
and  not  a  supplemental  complaint,  since  it  al- 
leges no  material  fact  occurring  after  com- 
mencement of  action;  such  allegation  not  hav- 
ing been  necessary  to  entitle  wife  to  relief.— 
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Doty  Y.  Rensselaer  County  Mut.  Fire  Ins.  Co., 
176  N.  Y.  S.  66. 

^=»279(8)  (N.Y.Sup.)  In  action  for  money  had 
and  receired,  based  on  rescission  of  contract 
pursuant  to  which  the  money  was  paid,  addi- 
tional facts  with  reference  to  rescission  be- 
cause contract  was  induced  by  fraud  and  re- 
scission because  of  defendant's  intention  not 
to  perform,  alleged  in  supplemental  complaint, 
held  in  aid  of  original  cause  of  action,  within 
the  rule  that  facts  of  which  pleader  was  ig- 
norant cannot  be  set  up  in  supplemental  com- 
plaint, unless  they  are  in  aid  of  original  cause 
of  action.— Trempe  v.  Perlman,  176  N.  Y.  S. 
130. 

<g=>279(4)  (N.Y.Sup.)  Under  Code  Civ.  Proc. 
i  544,  providing  for  service  of  a  supplemental 
pleadmg,  alleging  material  facts  of  which  plead- 
er was  ignorant  when  former  pleading  was 
made,  the  facts  must  not,  in  case  of  a  supple- 
mental complaint,  constitute  a  new  and  inde- 
pendent cause  of  action,  but  must  be  in  aid  of 
the  original  cause  of  action.— Trempe  ▼.  Perl- 
man,  176  N.  Y.  S,  130. 

Vn.  SIGNATURE  AND  VERIFICATION. 

^=s>302  (N.Y.Sup.)  The  verification  of  an  an- 
swer in  an  action  on  notes  by  the  defendant's 
attorney,  who  swears  that  he  makes  verifica- 
tion because  defendant  is  absent  from  the  city 
and  county,  and  that  his  sources  of  information 
are  personal  interviews  with  the  defendant,  is 
in  accordance  with  the  provisions  of  Code  Civ. 
Proc.  §  52r),  subd.  3,  and  must  be  held  sufficient, 
where  plaintiff's  objection  that  the  testimony 
given  upon  the  traverse  of  the  return  was  that 
defendant's  attorney  could  not  so  have  received 
his  information  from  defendant  is  not  sustain- 
ed by  the  record.— McConnell  v.  Fried,  176 
N.  Y.  S.  521. 

IX.   BIIiIi  OF  PARTICULARS  AND 
COPY   OF   ACCOUNT. 

€=»327  (N.Y.Sup.)  Tenant,  suing  for  injuries 
from  tripping  on  stairway,  cannot  recover  for 
negligence  in  failure  to  light  hallway,  under 
Tenement  House  Law,  §  76,  under  complaint 
alleging  maintenance  of  stairway  in  negligent 
condition,  where  only  negligent  condition  charg- 
ed in  bill  of  particulars  was  protruding  linole- 
um and  broken  metal  fastener  on  edge  of  step. 
— Ciccarello  v.  Bloch,  176  N.  Y.  a  76. 

X.  FIUNO,  SERVICE,  AND  WITH- 
DRAWiX. 

^r^SSS  (N.Y.Sup.)  Where  plaintiffs  attorney, 
serving  complaint  by  mail,  did  not  prepay  post- 
age, as  required  by  Code  Civ.  Proc.  §  797,  subd. 
1,  defendant's  attorney  was  justified  in  refus- 
ing to  pay  postage  due;  and  where  no  action 
was  taken  by  plaintiff  to  open  default  until  aft- 
er 11^  years  after  complaint  was  returned  to 
her  by  Post  Office  Department,  she  is  net  en- 
titled to  order  compelling  acceptance  of  com- 
plaint.—Byron  V.  La  Mura  Contracting  Co., 
176  N.  Y.  S.  416. 

XI.   MOTIONS. 

C=>345(1)  (N.Y.Sup.)  A  complaint  seeking  spe- 
cific performance  will  not  be  dismissed,  merely 
becauKc  specific  performance  is  within  the  dis- 


cretion of  the  courts  and  to  justify  an  order  of 
dismissal  on  motion  for  judgment  on  the  plead- 
ings it  must  appear  that,  taking  the  charges  in 
the  bill  to  be  true,  the  bill  would  be  dismissed 
at  hearing.— Strauss  v.  Estates  of  Long  Beach, 
176  N.  Y.  S.  447. 

e=s>345{2)  (N.Y.Sup.)  Plaintiff  is  not  entitied 
to  judgment  on  the  pleadings,  where  the  an- 
swer denies  material  allegations  of  the  com- 
plaint.--Langevin  v.  Gaffney,  170  N.  Y.  S.  755. 

XIL.  ISSUES,  PROOF,  AND  VARIANCE. 

^=»385  (N.Y.Sup.)  Plaintiff  seller  was  limited 
in  its  proof  to  alleged  contract  stated  in  bill 
of  particulars.— Peninsular  Trading  Agency  t. 
Fraiar,  176  N.  Y.  S.  739. 

POISONS. 

See  Evidence,  ^s»14. 

POLICE  POWER. 

See  Municipal  Orporations,  <^592-625. 

POSTAGE  STAMPS. 

See  Chattel  Mortgages,  «s>129,  297;  Parties, 
^=s»25 ;   Principal  and  Agent,  ^=»190. 

POST  OFFICE. 

See  Evidence,  ^=9318;  Pleading,  <$=>33S;  Rec- 
ords, ^=»9. 

POWER  OF  ATTORNEY. 

See  Forcible  Entry  and   Detainer,  ^=»9. 

POWERS. 

See  Willa,  «s9683. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitation  of  Ac- 
tions. 

PRESIDENT. 

See  Evidence,  «=>46. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Carriors, 
^=>S8.  244;  Chattel  Mortgages,  «»297: 
Forcible  Kntry  and  Detainer,  ^=>d;  Frauds, 
Statute  of,  <S=»101-  Health,  <S=»32;  Hus- 
band and  Wife,  <S=»23,  23%;  Insurance,  <S=» 
96,  188;  Landlord  and  Tenant,  ^=s>301 ;  Mas- 
ter and  Servant,  ^=>301;  Parties,  ^=»7,  76; 
Sales,  ^=^23,  53;  Shipping,  ^s»132 ;  States, 
<©=»112;   Witnesses,  «g=>141,  154. 

III.   RIGHTS  AND  UABIUTIES  AS  TO 
THIRD  PERSONS. 
(A)  Powers  of  A^ent. 

^s>l04(2)  -(N.Y.Sup.)  Where  a  contract  of 
sale  is  made  through  the  seller's  agent,  there 
is  no  implied  authority  on  his  part  to  war- 
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rant  quality,  unless  such  is  the  usual  cnstom 
in  the  trade.— Bemzweig  v.  Fensterstock,  176 
N.  Y.  S.  836. 

<S=5>  1 1 0(1)  (N.Y.)  The  power  of  an  agent  to 
hind  the  principal  in  contracts  of  guaranty  or 
suretyship  can  only  be  charged  against  the 
principal  by  necessary  implication,  where  the 
duties  to  be  performed  cannot  be  discharged 
without  the  exercise  of  such  power,  or  where 
such  pqwer  is  the  customary  and  necessary 
incident  to  the  authority  delegated.— First 
Nat.  Bank  v.  Farson,  123  N.  E.  490,  226  N. 
Y.  218. 

<$=:»  116(1)  (N.Y.Sup.)  The  rule  that  one  must 
ascertain  an  agent's  authority  or  deal  with  him 
at  his  peril,  and  that  a  special  agent  cannot 
bind  his  principal  when  acting  outside  the  scope 
of  his  authority,  is  subject  to  the  qualification 
that,  w^here  an  agent  is  intrusted  with  a  cer- 
tain kind  of  business,  he  becomes  between  the 
principal  and  parties  dealing  with  him,  the  gen- 
eral agent  for  such  business,  and  his  acts  bind 
the  principal.  th<ftgh  he  violates  a  private  in- 
struction.—Globe  &  Rutgers  Fire  Ins.  Co.  v. 
Warner  Sugar  Refining  Co.,  176  N.  Y.  S.  3. 

(F)  Aetlons* 

<@=s>183(2)  r^^.Y.Sup.)  In  an  action  for  goods 
sold  and  delivered  by  plaintiff  as  agent  to  one 
other  than  defendant,  and  on  the  buyer*s  bank- 
ruptcy resold  by  plaintiff  agent  to  defendant  on 
the  authority  of  plaintiff*s  principal  to  **try 
and  collect"  the  amount  due  on  the  goods,  plain- 
tiffj  who  failed  to  show  legal  assignment  of  the 
claim  to  him  from  his  principal,  could  not  re- 
cover.—A  wner  V.  Moscow! tz,  176  N.  Y.  S.  737. 
<S=>I90(3)  (N.Y.Sup.)  Evidence  held  to  show 
that  defendant,  at  time  he  contracted  with 
mortgagor  of  valuable  collection  of  postage 
stamps  to  sell  stamps  on  commission,  after  tiue 
had  passed  to  mortgagee  by  default,  knew  that 
mortgagor  was  acting  as  agent  for  mortgagee. 
— HoUiday  v.  McGraw,  176  N.  Y.  S.  661. 

PRINCIPAL  AND  SURETY. 

See  Attorney  and  Client,  ^s»26;  Contracts, 
^=s>321;  Indemnity;  Parties,  <S=s>40;  States, 
^=»112. 

n.   KATTTRE  AND  EXTENT  OF  UA- 
BIUTY   OF    SURETT. 

$=»59  (N.Y.Sup.)  A  contract  of  suretyship  must 
be  strictly  construed.— Josephi  v.  Creston  Co., 
176  N.  y.  S.  316. 

The  intent  of  the  parties  to  a  contract  of  sure- 
tyship must  be  gathered  from  the  language  used. 
—Id. 

^=>69  (N.Y.Sup.)  Under  a  receipt  attached  to 
a  five-year  lease  to  the  effect  that  $2,060  was 
deposited  by  plaintiff,  not  the  tenant,  "as  a  de- 
posit for  security  for  the  payment  of  the  rent 
for  the  demised  premises  in  the  annexed  lease 
which  will  accrue  for  the  last  year  of  the  de- 
mised term,"  the  plaintiff  could  recover  the  de- 
posit, where  the  lease  was  terminated  in  the 
first  year  of  the  term  by  dispossess  proceedings 
by  reason  of  nonpayment  or  rent— Josephi  v. 
Creston  Co.,  176  N.  Y.  S.  316.  I 


in.  DISCHARGE  OF   SURETY. 

<8=>II7  (N.Y.Sup.)  Where  a  building  contrac- 
tor gave  bond  for  performance,  and  the  con- 
tract provided  for  payments  in  installments, 
payments  by  the  owner  on  the  contractor's  or> 
der  to  subcontractors  upon  security  of  an  un- 
matured installment,  wliich  was  never  earned, 
were  not  advance  payments  to  the  contractor, 
but  in  effect  loans,  and  did  not  vary  the  con- 
tract or  injuriously  affect  the  surety,  so  as  to 
release  such  surety .--Elmohar  Co.  T.  Phillips, 
176  N.  Y.  S.  440. 


PRINTING. 


See  Sales,  ^s»68. 

PROCESS. 

See  Contempt,  <S=»57;  Corporations,  ^=>641; 
Courts,  <S=»189,  190;  Judgment,  «=»12tS; 
Justices  of  the  Peace,  ^=:»b3,  160;  Land- 
lord and  Tenant,  $=»304. 

PROHIBITION. 

See  Courts,  €=»59. 

I.  NATURE  AKD  GBOXnTOS. 

<es=>4  (N.Y.Sup.)  Court  should  hesiUte  to 
grant  writ  of  prohibition,  unless  in  the  exer- 
cise of  wise  and  cautious  discretion  such  writ 
is  without  apparent  doubt  required  to  prevent 
an  injustice  being  done.— People  ex  rel.  John- 
son ▼.  Kennedy,  176  N.  Y.  S.  784. 
^=»6(2)  (N.Y.Sup.)  Commissioner  of  public 
safety  will  not  be  prevented  by  writ  of  prohibi- 
tion from  hearing  charges  filed  against  police 
officer  that  he  had  improperly  retained  sum 
of  money  paid  to  him  as  pohce  officer  as  a 
portion  of  a  reward  offered,  where  officer  claim- 
ed to  have  been  told  by  commissioner  of  pub- 
lic safety  to  retain  such  money  for  his  private 
use;   the  commissioner  of  public  safety  having 

Jurisdiction   of   such   hearing.— People   ex    rel. 
rohnson  v.  Kennedy,  176  N.  Y.  S.  784. 

n.  JxmisoiCTioN,  fboceedinos, 

AND  belief. 

^=5>26  (N.Y.Sup.)  Upon  petition  for  writ  of 
prohibition  to  prevent  commissioner  of  pub- 
lic safety  •  from  hearing  charges  filed  against 
police  ofacer,  upon  ground  that  similar  charges 
by  same  complainant  had  been  considered  and 
dismissed,  where  commissioner  of  public  safe- 
ty executed  return  to  temporary  writ  granted 
upon  order  to  show  cause,  but  did  not  file  re- 
turn, so  far  as  disposition  of  motion  to  make 
temporary  writ  permanent  is  concerned,  the 
allegations  of  the  petition,  as  far  as  the  mak- 
ing and  dismissal  of  the  charge  is  concerned, 
will  be  assumed  to  be  true.— People  ex  rel. 
Johnson  v.  Kennedy,  170  N.  Y.  S,  784. 
^=>33  (N.Y.Sup.)  Where  an  order  granting  an 
absolute  writ  of  prohibition,  restraining  the 
imposition  of  a  sentence  entered  on  a  plea  of 
guilty  at  an  Extraordinary  Trial  Term  of  Su- 
preme Court  which  was  illegally  constituted, 
did  not  prohibit  further  proceedings  on  indict- 
ment and  plea,  a  regularly  constituted  criminal 
term  of  that  court  had  authority  to  impose 
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sentence.— People  ex  rd.  Horowitz  v.  Hanley,  RAILROADS* 

176  N.  X.  S.  392. 


Reoords 


PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Treaties,  C=»6. 

<g=>7  (N.Y.Sup.)  Ordinarily,  the  owner  ol  per- 
sonal property  cannot  be  divested  of  title  with- 
out his  consent— Brown  v.  Pertra,  176  N.  Y.  S. 
215. 

^=:99  (N.Y.Snp.)  In  an  action  for  the  purchase 
price  of  goods  sold,  where  defendant  claims  al- 
ready to  have  title  thereto,  that  plaintiff  had 
possession  thereof  is  presumptive  endencc  of 
ownership,  although  such  presumption  may  be 
rebutted.— Miller  v.  Ungerer  &  Co.,  176  N.  Y. 
S.  850. 

In  an  action  for  the  purchase  price  of  goods 
sold,  to  which  defendant  claimed  to  have  title 
prior  to  sale,  the  presumption  of  ownership 
arising  from  plaintiff's  possession  of  the  goods  is 
rebutted,  where  it  appears  that  plaintiff  recov- 
ered such  possession  from  defendant  by  pro- 
ceedings in  replevin.— Id. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ^=>360-614. 

PUBLIC  LANDS. 

See  States,  ^=»112. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Carriers,  ^=»12;  Certiorari,  ^=»47;  Gas, 
<©=>13 ;  Municipal  Corporations,  «=»886,  911, 
913,  917. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Electricity;  Gas;  Street  Rail- 
roads. 

QUIETING  TITLE. 

See  Infants,  ^=:»10S;  Landlord  and  Tenant, 
«=»62.  63:  Pleading,  «g=>194;  Set-Off  and 
Counterclaim,  $=s»29. 

I.  BIGHT  OF  ACTION  ANB  OBFENSES. 

^=»7(3)  (N.Y.Sup.)  A  lease  and  resulting  ten- 
ancy that  has  come  into  being  because  of  a 
mutual  mistake  between  the  lessor  and  the  les- 
see as  to  title  to  the  property  leased  constitutes 
a  cloud  on  the  lessee's  title,  where  it  appears 
that  title  in  fact  was  in  lessee  and  not  in  les- 
sor.—Union  Ferry  Co.  of  New  York  &  Brooklyn 
V.  Fairchild,  176  N.  Y.  S.  251. 

II.   PROCEEDINGS   AND  RELIEF. 

«=>20  (N.Y.Sup.)  The  10  and  20  yeajs  stat- 
utes of  limitations  held  not  applicable  to  a  suit 
to  quiet  title  to  a  ferry  slip;  the  right  to  have 
title  quieted  being  a  continuing  one. — ^Union 
Ferry  Co.  of  New  York  &  Brooklyn  v.  Fair- 
child.  176  N.  Y.  S.  251. 


See    Carriers,    ^=>12;     Malicious   Prosecution, 
^=968;    Street  Railroads. 

RAPID  TRANSIT. 

See  Municipal  Corporations,  «s>886,  911,  917. 

REAL  ACTIONS. 

See  Forcible  Entry  and  Detainer;    Partition; 
Quieting  Title. 

RECANT. 

See  Criminal  Law,  «=>1073. 

RECEIVERS. 

See  Bankruptcy,  <@=>115,  117;    Landlord  and 
Tenant,  «=>1&4;    Mortgages,  ^=»471. 

TV.  MANAOEBfENT    AND    DISPOSI* 
TION  OP  PROPERTY. 

(D)  Bale    and    Conveyance    or    Redelivery 
of  Property. 

^=»I42  (N.Y.Sup.)  In  an  action  for  the  con- 
version of  personalty  purchased  by  defendant 
from  the  receiver  of  a  contractor,  evidence  as 
to  the  negotiations  and  communications  be- 
tnreen  defendant's  representative  and  a  member 
of  the  creditors'  committee,  material  on  the  is- 
sue whether  the  property  in  suit  was  wrongful- 
ly converted,  was  improperly  excluded.— Ellis  v. 
Feeney  &  Sheeban  Bldg.  Ck>.,  176  N.  Y.  S.  61. 

RECEIVING  STOLEN  GOODS. 

See  Burglary.  ^=s>42;    Larceny,  ^s»64;    Wit- 
nesses, <8=:>269,  274. 

^s»8(3)  (N.Y.Sup.)  In  a  prosecution  for  receiv- 
ing stolen  property  in  the  first  degree,  un- 
der Penal  Law  IConsol  Laws,  c  40)  $  1308,  evi- 
dence held  sufficient  to  justify  a  verdict  of 
guilty.— People  v.  Saul,  176  N.  Y.  S.  353. 

In  a  prosecution  for  receiving  stolen  goods 
in  the  first  degree,  the  presumption  from  the 
possession  of  the  stolen  goods  within  12  hoars 
after  the  burglary  not  only  goes  to  the  re- 
ceiving of  the  goods,  but  extends  to  the  original 
offense. — Id. 

^»8(4)  (N.Y.Sup.)  In  a  prosecution  for  re- 
ceiving stolen  goods,  wherein  the  defendant 
disclaimed  guilty  knowledge,  evidence  that  he 
had  left  a  bundle  in  witness'  room  before  the 
police  came,  that  he  had  .never  mentioned  a 
certain  person  as  the  vendor  of  the  goods,  that 
he  could  not  tell  from  whom  he  got  tiiem,  that 
he  had  no  bills  or  vouchers,  and  of  the  haste 
and  secrecy  of  moving  the  goods,  held  admis- 
sible.—People  v.  Saul,  176  N.  Y.  S.  353. 

RECORDS. 

See  Appeal,  ^s»170;    Stipulations,  ^=>14. 

^=»9(7)  (N.Y.Sup.)  An  application  to  register 
title  will  be  denied,  where  there  is  no  proof  of 
any  notice  of  application  for  final  order  and 
judgment  of  registration  to  Attorney  General, 
who  had  appeared,  and  where  there  is  no  service 
of  notice  of  hearing  directly  upon  persons  named 
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in  petition,  or  any  impossibility  of  notices  re- 
quired by  Real  Proper^  Law,  ||  385,  391,  392, 
as  amended  by  Laws  l918,  c.  572,  and  where 
only  attempted  notice  was  by  registered  letters 
to  persons  mentioned  in  petition  and  to  owners 
of  adjoining  property,  none  of  whom  purported 
to  sign  registry  receipts. — Petition  of  Harper, 
176  N.  Y.  S.  337. 

REFERENCE. 

See  Associations,  ^ss>20;  Trial,  <S==>3. 

U.   REFEREES  AHD  PRO0EEDINO8. 

^s>45  (N.Y.Sup.)  Where  there  is  no  stipulation 
for  payment  to  referee  of  his  fees  prior  to  the 
termination  of  the  reference,  payment  to  him  in 
advance  of  a  portion  of  his  fees  by  some  of  the 
parties,  without  knowledge  of  one  of  the  par^ 
ties,  not  only  justifies  but  demands  that  the  ref- 
eree accepting  such  fees  be  removed ;  it  not  be- 
0  luy  uectftfsary  to  show  that  because  of  such  pay- 
ment the  referee  was  in  any  wise  prejudiced. — 
Robinson  v.  Ball,  176  N.  Y.  S.  273. 
^=:»76(2)  (N.Y.Sup.)  Had  the  parties  entered 
into  a  stipulation  in  writing  or  bad  a  stipula- 
tion by  consent  been  entered  upon  the  minutes 
that  payments  for  referee's  fees  might  be  made 
to  the  referee  during  the  progress  of  his  serv- 
ice, the  parties  would  be  bound  thereby,  al- 
though even  then  such  a  course  would  be  of 
questionable  propriety.— Robinson  v.  Ball,  176 
N  Y   S  273 

<S=»76(5)  (N.Y.Sup.)  A  referee  has  no  right  to 
his  fees  until  his  duties  are  completed  and  his 
report  made.— Robinson  v.  Ball,  176  N.  Y.  S. 

RELEASE. 

See  Accord  and  Satisfaction,  ^=s>26;  Fraud, 
«=s>59;  Husband  and  Wife.  <gs>279;  Insur- 
ance, ^=3>801 ;  Landlord  and  Tenant,  ^=s>230; 
Principal  and  Surety,  ^=»117. 

RELIGIOUS  SOCIETIES. 

See  Brokers,  ^3>86;  Municipal  Corporations, 
«8=5>808;    Wills,  «=»517. 

REMAINDERS. 

See  Taxation,  <8=>861,  885,  805,  897. 

REPLEVIN. 

See  Property,  ^=»9;   Specific  Performance,  ^s» 


See  Domicile. 


RESIDENCE. 


RES  IPSA  LOQUITUR. 

See  Shipping,  $=»132. 

REVENUE. 

See  Taxation, 

REVIEW. 

See  Appeal;    Certiorari. 


REWARDS. 


See  ProUbitioii, 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  ^s»39-46 ;  Waters  an^! 
Water  Courses,  «=»40,  42. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Criminal  Law,  «s3>1078. 

RUSSIAN  GOV€RNMENT. 

See  Evidence,  ^=»26. 

SALES. 

See  Action,  ^3>25:  Appeal,  ^s»241;  Assign- 
ments, <g=»57:  Bankruptcy,  ^=»117,  363 ; 
Brokers,  <&=»63,  100;  Chattel  Mortgages,  <©=» 
262,  297;  Contracts,  «=>28,  321;  Corpora- 
tions, ^=»584;  Damages,  ^=»62*  Deposita- 
ries, «S=>4;  Evidence,  <S=>129,  271;  Execu- 
tors and  Administrators,  ^=949,  115,  364: 
Food,  «=»5;  Fraud,  ^=^58;  Frauds,  Stat- 
ute of,  <g=»82,  83,  101,  113;  Fraudulent  Con- 
veyances, ^=3>132,  208:  Intoxicating  Liquors. 
^=>103 ;  Master  and  Servant,  ^=»80r  Plead- 
ing, ^=»53,  385;  Principal  and  Agent,  ^=d 
104,  J83;  Property,  «=s>9;  Specific  Perform- 
ance, <&s»69;  Taxation,  $=s>895;  Trial,  ^=> 
233,  296;  Trusts,  <S=>189 ;  Vendor  and  Pur- 
chaser; War,  ^=9lO,  15;  Witnesses,  ^=>154. 

I.   BEQUISITBS  AND  VAI«IDITT  OF 
CONTRACT. 

^=s>23(3)  (N.Y.Sup.)  Subsequent  delivery  to 
buyer  of  two  quantities  of  sateen,  not  delivered 
in  accordance  with  the  terms  of  the  original  or- 
der, which  seller  refused  to  confirm,  did  not 
constitute  ratification  thereof  by  seller. — Horn- 
thai,  Fiske  &  Co.  v.  Denaer,  176  N.  Y. 
S    9 

<S:i=>23(3)  (N.Y.Sup.)  Where  the  funcUon  of  a 
traveling  salesman  was  merely  to  solicit  orders, 
to  be  submitted  to  his  principal  for  acceptance 
or  rejection,  persons  giving  orders  to  the  sales- 
man must  show  the  prindpal's  acceptance  of 
any  conditlbns  communicated  to  the  salesman, 
before  such  conditions  are  binding  on  the  prin- 
cipal.—Ullman  V.  American  Alcohol  Co.,  176 
N.  Y.  S.  489.  ' 

^2*3(4)  (N.Y.SupJ  Buyer's  order,  "Shipment: 
Delivery  in  New  York  November  1,  early  De- 
cember, '  and  seller's  acceptance,  ''Delivery  in 
New  York  November  December  subject  to  ar- 
rival. Not  responsible  for  delay  by  R.  R.  or 
S.  S.'*— did  not  evidence  a  contract. — ^Peninsular 
Trading  Agency  v.  Frazar,  176  N.  Y.  S.  7'SiK 
<@=»52(2)  (N.Y.Sup.)  Where  seUer  mailed  to 
buyer  written  confirmation  purporting  to  con- 
tain all  conditions  of  sale,  and  buyer  replied  by 
another  confirmation,  and  seller  predicates  con- 
tract on  last  confirmation,  exclusion  of  first 
confirmation  from  evidence  in  action  for  re- 
fusal to  accept  goods  is  error.— Baxter  v.  Igle- 
sias.  176  N.  Y.  S.  711. 
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^=>52(3)  (N.Y.Sup.)  In  view  of  General  Cor- 
poration Law,  §  5,  in  action  to  recover  on  sale 
of  goods,  on  the  issue  whether  sale  was  made 
by  plaintiff  corporation,  or  by  another  corpora- 
tion against  which  defendant  had  a  claim,  it 
was  error  to  exclude,  when  offered  to  prove  de- 
fendant's contention  that  plaintiff  corporation 
was  not  in  existence  at  time  of  the  sale,  a  cer- 
tificate of  incorporation  of  plaintiff,  dated  near- 
ly a  month  after  the  date  of  the  sale ;  the  com- 
plaint not  having  alleged  corporate  existence 
at  the  date  of  sale,  but  merely  that  plaintiff 
"is"  a  corporation.— Midland  Trading  Corpora- 
tion V.  Hechtkopf,  176  N.  T.  S.  712. 
€=»52(5)  (N.Y.Sup.)  Evidence  held  not  to  show 
a  confirmation  or  buyer's  order  for  sateen.— 
Homthal,  Fiske  &  Co.  v.  Deneer,  176  N.  Y. 
S.  9. 

«=»52(5)  (N.Y.Sup.)  In  action  for  damages  to 
plaintiff  buyer  by  defendant's  breach  oi  con- 
tract for  the  sale  of  1,000  gross  of  cigarette 
cases,  plaintiff's  evidence  held  sufficient  to  prove 
a  prima  facie  case  of  the  making  of  the  con- 
tract 80  that  evidence  of  damages  was  admissi- 
ble.—New  York  Mercantile  Trading  Co.  v.  Louis 
B.  Prahar,  Inc.,  176  N.  Y.  S.  179. 

In  action  by  buyer  of  cigarette  cases  for 
seller's  breach,  a  letter  written  by  the  buyer  to 
the  seller,  and  in  the  possession  of  the  parties 
when  the  conversation  resulting  in  their  final 
agreement  occurred,  being  sufficient  to  make  a 
valid  contract  of  sale,  should  have  been  received 
iv  evidence. — Id. 

<®=»52(5)  (N.Y.Sup.)  In  an  action  for  failure  to 
deliver  100  barrels  of  cane  proof  spirits,  which 
plaintiff  claimed  he  i)urchased  from  defendant, 
evidence,  in  connection  with  correspondence. 
held  insufficient  to  establish  any  contract  of 
sale.— UUman  v.  American  Alcohol  Co.,  176 
N.  Y.  S.  489. 

^=»53(1)  (N.Y.Sup.)  In  an  action  for  the  pur- 
chase price  of  benzyl  chloride,  a  contract  where- 
by defendants  guaranteed  to  pay  for  the  chlor- 
ide a  certain  sum  per  pound  f.  o.  b.  New  York, 
to  be  shipped  to  N.  &  Co.,  Geneva,  Switzer- 
land, as  per  instructions,  on  presentation  of 
bill  of  lading  or  dock  receipt,  was  insufficient  to 
show  as  a  matter  of  law,  that  defendants  act- 
ed as  agents  only,  and  not  as  principal.— Miller 
V.  Ungerer  &  Co.,  176  N.  Y.  S.  850. 

11.   OONSTRUCTIOK     OF     COlfTBACT. 

^=»58  (N.Y.Sup.)  Where  sales  contract  provid- 
in|:  for  deliveries  to  buyer  through  factors  con- 
taanrd  printed  provision  that  credit  to  be  ex- 
tended buyers  was  to  be  detprmined  and  guar- 
anteed by  factors,  and  contained  typewritten 
provisions  as  to  terms  of  payment,  printed  pro- 
visions were  material,  and  were  not  to  be  dis- 
regarded because  of  such  typewritten  provi- 
sions.—Siegol  v.  Iluebshman,  176  N,*Y.  S.  71. 
<e=>8l(l)  (N.Y.Sup.)  Where  seller  of  cotton  vel- 
vet, upon  roceiving  order  to  be  filled  during 
February.  May.  and  June,  told  buyer  that  it 
might  not  be  able  to  d<'liver  in  case  mill  stop- 
pod  on  account  of  coal  shortage  "or  somethina: 
like  that,"  but  that  it  would  deliver  all  it  could 
up  to  July  Ist.  and  order  was  expressly  made 
"subject  to  dye  supply  situation,"  stipulation 
that  "order  is  accepted  only  on  condition  that 
any  portion   unfilled  by  July  1,  191S,   will  be 


re-entered  at  prices  of  that  date,"  did  not  give 
seller  right-  to  arbitrarily  decide  whether  it 
would  deliver  before  July  Ist,  but  excused  non- 
delivery only  because  of  dye  situation  or  other 
fact  preventing  delivery  within  cttntemplatlon 
of  parties  at  time  of  making  of  contract— Tawil 
Bros.,  Inc.,  v.  Bennett  &  Aspden  Co.,  176  N. 
Y.  S.  10. 

€s»82(l)  (N.Y.Sup.)  Sales  contract  providing 
for  delivery  through  factors  over  whom  seller 
had  no  control,  and  providing  that  credit  to  be 
extended  buyers  was  to  be  determined  by  the 
factors,  the  seller  was  bound  to  perform  con- 
tract by  extending  credit  only  to  the  extent  ap- 
proved by  the  factors.- Siegel  v.  Huebshman, 
176  N.  Y.  S.  71. 

Where  sales  contract  provided  for  <lelivery 
through  factors,  and  for  determination  of  credit 
to  be  extended  buyers  by  factors,  seller  was  not 
required  to  extend  credit  beyond  that  permitted 
by  factors,  regardless  of  whether  factors,  in 
limiting  the  credit,  acted  in  good  faith.— Id. 
€=»82(5)  (N.Y.Sup.)  Personal  Property  Law,  f 
128,  subd.  3,  providing  that  buyer  is  not  en- 
titled to  examine  goods  before  payment  of  price, 
where  delivered  by  carrier  under  buyer's  agree- 
ment to  pay  price  before  delivery,  does  not  ap- 
ply to  every  shipment  by  carrier,  but  only  where 
sales  contract  provides  that  carrier  shall  collect 
on  delivery ;  the  controlling  element  being  agree- 
ment of  parties,  and  not  method  of  shipment 
for  the  four  conditions  necessary  to  bring  case  i 
within  statute  are  delivery  to  carrier,  instruc- 
tions against  delivery  until  goods  are  paid  for 
pursuant  to  agreement  between  buyer  and  sell- 
er, and  indication  of  agreement  by  marking 
goods  "collect  on  delivery"  or  otherwise.— Im- 
perial Products  O).  V.  Capitol  Chemical  Co.,  176 
N.  Y.  S.  49. 

Where  goods  were  shipped  to  buyer  without 
agreement  that  shipment  should  be  made  "col- 
lect on  delivery,"  and  without  agreement  that 
buyer  would  pay  purchase  price  by  sight  draft 
to  be  attached  to  bill  of  lading,  and  where  no 
terms  of  payment  were  specified  in  agreement, 
the  delivery  and  payment  were  concurrent  ob- 
ligations under  Personal  Property  Law,  §  123, 
and  buyer  had  the  right  of  inspection  before 
he  was  required  to  accept  and  pay  for  the  goods. 
— Id. 

Where  goods  are  shipped  under  buyer's  agree- 
ment to  pay  purchase  price  by  sight  draft  with 
bill  of  lading  attached,  payment  is  a  condition 
precedent  to  delivery  and  inspection  oif  goods, 
under  Personal  Property  Law,  §  128,  subd.  2. 
—Id. 

^=»83  (N.Y.Sup.)  In  the  absence  of  agreement, 
or  a  practice  to  the  contrarjr.  where  goods 
are  sold  f.  o.  b.  cars,  the  obligation  is  upon 
buyer  to  furnish  the  cars  necessary  in  the 
transportation.— Dreyfus  v.  Raritan  Chemical 
Works,  176  N.  Y.  S.  614. 

<©=>85(1)  (N.Y.Sup.)  Contract  of  sale  evidenced 
by  the  correspondence  of  the  parties  construed, 
and  held,  that  seller's  guaranty  of  the  market 
price  of  paper  sold  did  not  refer  to  the  price 
of  the  particular  brand  as  fixed  by  the  seller 
who  manufactured  it,  but  to  the  iharket  value 
of  the  quality  and  kind  sold  by  him  to  defend- 
ant.—Wcider  V,  William  R.  Grace  &  Co.,  176 
N.  Y.  S.  718. 

In  action  by  seller  to  recover  a  deposit  made 
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to  guaruite€  market  price  of  the  quality  of  pa- 
per sold,  evidence  held  insufficient -to  establish 
the  market  value.—Id. 

In  an  action  by  a  seller  to  recover  deposit 
made  to  iruarantee  continuation  of  market  price 
of  the  quality  of  goods  sold,  the  burden  was  on 
him  to  establish  the  ,fact  that  there  had  been 
no  decline  below  the  price  guaranteed. — Id. 
«»85(2)  (N.Y.Sup.)  Where  contracts  for  the 
sale  of  hats  provided  that  they  were  contingent 
upon  strikes,  floods,  riots,  war,  rebeUion,  and 
all  other  contingencies  beyond  control  of  the 
seller,  and  at  the  time  the  contracts  were  en- 
tered into  the  country  from  whence  the  seller 
expected  to  obtain  the  hats  was  at  war,  the 
mere  fact  that  the  state  of  war  existed  would 
be  no  defense,  and  the  burden  rested  on  the 
seller  to  show  that  it  was  actually  prevented 
from  performing  its  contracts  by  conditions 
over  which  it  had  no  control,  and  which  re- 
sulted from  causes  specified  in  the  contract.— 
ArkeU  &  Douglas  v.  K.  H.  Borenstein  &  Sons. 
176  N.  Y.  S.  581. 

m.  MODIFICATION    OB    RESCISSION 

OF  CONTRACT. 

(A)  By  Aarreemeitt  of  Partlea. 

^»89  (N.Y.Sup.)  Where  paper  boxes  were  sold 
in  January,  1918^  for  delivery  by  September  Ist, 
upon  monthly  settlements,  the  buyer's  notice  to 
cease  delivery  until  further  request,  in  which 
seller  acquiesced,  did  not  have  effect  of  making 
a  new  contract,  or  to  require  seller  to  stop  mak- 
ing boxes,  or,  imply  an  extension' of  time  in 
which  buyer  might  require  deliveries.— R.  &  R. 
Handkerchief  Co.  v.  Dix,  176  N.  Y.  S.  36. 

Where  paper  boxes  were  sold  in  January, 
1918,  for  delivery  by  September  Ist,  requiring 
delivery  of  between  30,000  and  40,000  a  month, 
the  buyer,  requesting  that  seller  cease  deliveries 
in  March,  could  not  delay  further  request  for 
delivery  until  August,  and  then  require  seller  to 
make  deliveries  in  greater  quantities  than  that 
provided  by  contract,  as  latter  request  would 
not  make  new  contract,  so  as  to  entitle  buyer 
to  damages  for  breach. — Id. 
^ss>89  (N.Y.Sup.)  Where,  after  the  seller  found 
itself  unable  to  deliver  hats  of  the  kind  it  had 
contracted  to  sell,  the  parties  superseded  the 
original  contract  by  an  agreement  that  the 
seller  should  deliver  other  hats  of  inferior  qual- 
ity, but  the  seller  defaulted,  Ae2(f,  that  the  buy- 
er could  not  recover  damages  on  the  basis  of 
nondelivery  of  the  hats  originally  sold;  that 
contract  having  been  superseded.— ArkeU  & 
Douglas  V.  N.  H.  Borenstem  &  Sons,  176  N.  Y. 
S.  581. 

(B)  Rescission   by   Seller. 

<S=>96  (N.Y.Sup.)  Sales  Law,  §  146  (Personal 
Property  Law  [Consol.  Laws,  c.  41]  as  amend- 
ed by  Laws  1911,  c.  571),  providing  that  seller 
may  rescind  upon  buyer's  breach  or  inability  to 
pt'rform,  where  goods  are  undelivered,  is  per- 
missive, and  not  mandatory.— McDowell  v.  Star- 
obin  Electrical  Supply  Co.,  176  N.  Y,  S.  118. 

(C)  Rescission    by    Bnyer* 

^=s>l24  (N.Y.Sup.)  Assertion  of  seller  that  he 
would  not  take  goods  back  made  it  unnecessary 
for  buyers  to  offer  to  return  goods  which  were 


not  aa  ordered.— Stone  t.  Beim,  176  N.  Y. 
S.  25. 

If  sellers  asked  buyers  to  try  to  sell  goods  on 
account  of  sellers,  buyers  were  not  required  to 
make  any  formal  offer  to  return  goods  which 
were  not  as  ordered.— Id.  * 
^=:»I3I  (N.Y.Sup.)  Where  aeller  refuses  to  ac- 
quiesce  in  buyer's  attempt  to  rescind  a  contract; 
be  keeps  the  contract  alive  as  much  for  the  buy- 
er's benefit  aa  for  his  own  benefit— Internation- 
al Cheese  Co.  t.  Garra.  176  N.  Y.  S.  52a 

XV.  PEBFORMANCE   OF   OOMTBAOT. 

(C)  DellTery  and  Aoeeptanoe  of  Gk»ods« 

«5»I50(1)  (N.Y.Sup.)  Generally,  if  parties  by 
their  agreement  have  fixed  the  place  of  deliv- 
ery, deliyery  of  the  bill  so  specified  is,  unless 
it  be  waived,  an  indispensable  requisite  to  the 
seller's  recovery,  and,  on  the  other  hand,  de- 
livery, or  a  readiness  to  deliver  at  that  place, 
is  a  suflScient  performance  on  his  part  to  en- 
title him  to  recover,  even  though  the  buyer  was 
not  there  to  receive  the  goods. — Dreyfus  v. 
Raritan  Chemical  Works,  176  N.  Y.  S.  614. 
$=»I52  (N.Y.Sup.)  The  seller  of  merchandise 
could  not  be  put  in  default,  so  as  to  defeat 
an  action  for  the  purchase  price,  by  defend- 
ant's tendering  a  certified  check  for  the  pur- 
chase price  and  demanding  immediate  delivery, 
for  the  seller  had  a  reasonable  time  within 
which  to  comply  with  his  contract,  and  demand 
without  notice  was  ineffective.— Miller  ▼.  ling- 
erer &  Co.,  176  N.  Y.  S.  850. 
^=>I62  j;N.Y.Sup.)  Where  bensyl  chloride  was 
sold,  delivery  to  be  made  by  warehouse  receipt, 
the  tender  of  a  nonnegotiable  warehouse  re- 
ceipt was  sufficient.— Miller  v.  Ungerer  &  Co., 
176  N.  Y.  S.  850. 

^=»i72  (N.Y.Sup.)  Where  contract  provided 
for  deliyery  at  certain  times,  without  suggesting 
directly  or  indirectly  that  goods  were  to  be 
shipped  to  sellers  before  they  could  make  de- 
livery, the  fact  that  shipments  to  sellers  were 
prevented  by  federal  embargo  was  no  defense 
m  buyer's  action  for  damages  for  sellers'  fail- 
ure to  deliver.— Wolf  v.  Park  &  Tilford,  176  N. 
Y,  S.  768. 

«g=>l74  (N.Y.Sup.)  Sales  Law,  f  126,  subd.  2 
(Personal  Property  Law  [ConsoL  Laws,  c.  41J 
as  amended  by  Laws  1911,  c.  571),  making  it  de- 
pendent upon  terms  of  contract  and  circum- 
stances of  case  whether  seller  can  refuse  to  pro- 
ceed further  under  installment  contract,  where 
buyer  neglects  to  pay  for  one  or  more  install- 
ments, merely  makes  it  question  of  fact  whether 
there  has  been  breach  sufBdent  to  justify  can- 
cellation.—McDowell  V.  Starobin  Mectrical  Sup- 
ply Co.,  176  N.  Y.  S.  118. 
<&=>I76(1)  (N.Y.Sup.)  Buyer,  by  attempting  to 
cancel  conftact  upon  ground  of  seller*s  failure 
to  make  prompt  shipment  as  required  by  con- 
tract, without  specifying  objections  to  the  goods, 
did  not  waive  objections  to  quality  of  go<Ml&-- 
International  Cheese  Co.  v.  Garra,  176  N.  Y. 
S.  523. 

<g=>l76(3)  (N.Y.Sup.)  Where  a  purchaser  re- 
fused to  accept  the  goods  on  the  ground  that 
tbey  were  already  its  property,  he  waived  all 
other  objections  which  could  have  been  obviated 
at  the  time  of  tender  of  the  warehouse  receiot 
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for  tb€  |oo<ls.^Miller  y.  Ungerer  &  Co.,  176  N. 

^r82fl)'(N.Y.Sup.)  In  seller's  action  for 
price  01  goods  sold  under  contract  for  prompt 
shipmont  by  certain  line,  whether  seller  had 
made  the  prompt  shipment  held  for  the  jury.— 
International  Cheese  Co.  v.  Garra,  176  N.  Y. 
S.  523. 

^=>I82(4)  (N.Y.Sup.)  Under  Personal  Property 
Law,  §  130,  where  buyers  within  10  days  after 
goods  were  received  gave  notice  of  breach  and 
offered  to  return,  it  cannot  be  held  as  a  matter 
of  law  that  notice  of  breach  was  not  given 
within  a  reasonable  time.— Stone  v.  Beim,  176 
N.  y.  S.  25. 

V.   OFE&ATXOH  AND  EITXOT. 
(A)  Transfer  of  Title  na  Detween  Partlei^ 

^=:»20l(5)  (N.Y.Sup.)  Where  goods  are  so  a»- 
certained  as  to  be  capable  of  acceptance  by 
notification,  title  passes  on  notification  of  ac- 
ceptance, though  the  delivery  may  be  merely 
constructive.— American  Aniline  Products  v.  D. 
Nagase  &  Co.,  176  N.  Y.  S.  U4» 
^s»20l(6)  (N.x.Sap.)  In  action  for  puz^hase 
price  of  goods  sold  f.  o.  b.  point  of  shipment, 
the  buyer  cannot  reject  shipment  on  its  arrival 
because  of  damage  during  transit;  title  having 
passed  by  the  bill  of  lading  and  deterioration 
in  transit  following  title  in  consignee. — Derma- 
Viva  Co.  V.  KeOs  Co.,  176  N.  Y.  S.  776. 
^=s>208  (N.Y.Sup.)  Where  goods  are  so  ascer- 
tained as  to  be  capable  of  acceptance  by  notifi- 
cation, title  passes  on  notification  of  acceptance, 
though  the  delivery  may  be  merely  constructive, 
but  title  cannot  be  said  to  pass  on  mere  notifi- 
cKtion  of  acceptance,  when  the  goods  are  not 
specific,  and  the  sale  is  not  an  undivided  share 
of  a  specific  mass,  and  the  subject  of  sale  is 
merely  unascertained  goods,  under  Personal 
Property  Law,  §S  82,  87,  98,  144.— American 
Aniline  Products  v.  D.  Nagase  &  Co.,  176  N. 
Y.  S.  114. 

«=»2I2  (N.Y.Sup.)  Under  contract  of  sale  of  all 
fish  oil  to  be  pro<luced  by  a  manufacturer  during 
a  certain  period,  except  a  certain  number  of 
barrels,  or  so  much  thereof  as  a  named  com- 
pany should  take  under  its  agreement,  held,  that 
title,  subject  to  option  of  said  campany,  passed 
when  oil  was  pumped  into  seller's  storage  tanks 
in  view  of  Personal  Property  Law,  |  86,  subds. 
1-3,  section  100,  rule  4(1),  and  section  156, 
Bubd.  4,  and  that  diversion  thereafter  constitut- 
ed conversion.— Proctor  ft  Gamble  Co.  ▼.  Peters, 
Whit<>  &  Co..  176  N.  Y.  S.  169. 
^=>2l8!/2  (N.Y.Sup.)  In  an  action  for  the  pur- 
chase price  of  goods  sold,  the  burden  was  upon 
plaintiffs  to  establish  that  the  contract  was  per- 
formed bv  them  in  such  a  manner  as  to  pass 
title  to  the  merchandise  to  defendant,  in  view 
of  Personal  Property  Law,  (  144,  subd.  1; 
the  evidence  not  being  such  as  to  permit  re- 
covery when  title  remained  in  vendor  as  pro* 
vided  in  subdivisions  2  and  3.— Miller  v.  linger- 
er  ft  Co.,  176  N.  Y.  S.  850. 

(D)  BoAa  Fide  PnroltAiiers. 

^=5>234(0>  (N.Y.Sup.)  Good    title   to   money   is 
acquired  by  a  bona  llde  transferee  from  a  tiiief. 
—Brown  v.  Perera.  176  N.  Y.  S.  216. 
Good  title  to  foreign  bank  notes  not  negotiable 
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in  form  may  be  secured  by  a  Cona  fide  trans- 
feree from  a  thief.— Id. 

VII.  REMEDIES  OF  BEIXER. 
(B)  Actions  for  Price  or  Valae. 

^=:»340  (N.Y.Sup.)  To  maintain  an  action  un- 
der Personal  Property  Law,  §  144,  subd.  1, 
foB  the  purchase  price  of  goods  sold,  it  is  es- 
sential that  the  property  in  the  goods  i^hall  have 
passed  to  the  buyer.— American  Aniline  Prod- 
ucts V.  D.  Nacase  ft  Co.,  176  N.  Y.  S.  114. 
^=»340  (N.Y.Sup.)  Where  contract  provided  for 
weekly  deliveries  and  payment  within  stipulated 
time  after  delivery,  buyer's  refusal  to  pay  for 
goods  delivered  upon  ground  Uiat  be  wished  to 
retain  amount  due  to  make  sure  of  fnture  de- 
liveiaes  by  seller  constLtnted  iM-eacb  of  contract, 
and  justified  election  by  seller  to  consider  con- 
tract as  terminated  and  sue  upon  deliveries 
made.— McDowell  v.  Starobin  Electrical  Supply 
Co.,  176  N.  Y.  S.  118. 

^=»343,  344  (N.Y.Sup.)  Where  buyer,  to  whom 
goods  had  not  been  delivered,  refused,  upon 
tender  thereof,  to  accept  the  goods,  or  any  part 
thereof,  and  sellers,  upon  such  refusal,  notified 
buyer  that  they  held  goods  for  his  account  as 
bailees,  sellers  could  not  maintain  action  for 
breach  of  the  contract,  under  Personal  Prop- 
erty Law,  I  144,  subd.  3;  such  statute  merely 
preserving,  with  some  modifications,  sellerr 
common-law  riglit,  upon  buyer's  refusal  to  ac- 
cept, to  hold  goods  as  bailees  for  buyer  and 
sue  for  price.— Braun  v.  Sorscher,  176  N.  Y. 
8.472. 

<5=>353(2)  (N.Y.Sup.)  Personal  Property  Law, 
f  129,  dealing  with  "what  constitutes  accept- 
ance," has  reference  to  delivered  ^oods,  and  is 
to  be  read  in  connection  with  section  128,  per* 
taining  to  the  same  subject-matter,  and  no  in- 
ference arises  that  property  passed  in  goods 
from  an  allegation,  in  action  for  price,  that 
after  plaintiflrs  request  for  shipping  directions 
defendant  "notified  plaintiff  that  it  accepted 
said  dyes."— American  Aniline  Products  v.  D. 
Nagase  ft  CJo.,  176  N.  Y.  S.  114. 
^=»353(6)  (N.Y.Sup.)  An  allegation,  in  an  ac- 
tion lor  the  purchase  price  of  goods,  that  plain- 
tiff "agreed"  to  hold  part  of  goods  until  further 
ordered,  was  not  sufiScient  to  rirfse  inference 
that  goods  were  ascertained  or  set  apart  and 
held  by  plaintiff  for  defendant— American  Ani- 
line Products  V.  D.  Nagase  ft  Co.,  176  N.  Y.  S. 
114. 

An  allegation,  in  an  action  for  th6  purchase 
price  of  goods,  that  plaintiff  "was  at  all  times 
able  and  willing  and  duly  offered  to  perform 
all  the  terms  and  conditions  of  said  order  and 
agrfM'ment  on  its  part  to  be  performed,"  was  not 
sufficient  to  show  that  the  goods  were  asci^r- 
tained  and  wore  held  for  a  purchaser,  which 
had  refused  to  take  them.— Id. 

(F)  Actions  for  Damaare*. 

«S937I  (N.Y.Sap.)  Where  sales  contract  gave 
buyer  right  to  name  place  of  delivery,  seller 
cannot  recover  for  breach  thereof;  upon  theory 
of  having  performed  his  contract,  without  show- 
ing that  ne  obeyed  shipping  instrnctions  of  buy- 
er.— Dreyfus  v.  Raritan  Chemical  Works,  176 
N.  Y.  S.  614. 
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^=>377  (N.T.Sup.)  An  allegation  of  damages  is 
essential  to  an  action  for  damages  for  the  breach 
of  a  contract  to  purchase  goodB.~American  Ani- 
line Products  V.  D.  Nagasc  &  Co.,  176  N.  Y.  S. 
114. 

Vm.  REMEDIES  OF  BinrER. 
(A)  Recovery  of  Price. 

€=>39l(8)  (X.Y.Sup.)  The  purchaser  of  devices 
to  operate  electric  advertising  signs,  under 
guaranty  the  machines  were  mechanically  with- 
out defect,  could  recover  back  the  amount  paid, 
having  offered  to  return  the  machines,  where 
they  did  not  work  satisfactorily  through  defects 
which  the  seller  admitted.— Beeman  Shoe  Co. 
V.  Carey,  176  N.  Y.  S.  435. 

(C)  Actions  for  Breaclt  of  Contract* 

€=>406  (N.Y.Sup.)  Where  plaintiff  bought 
ttoxn  defendants  five  sewing  machines,  which 
defendants  refused  to  deliver,  and  two  special 
machines,  which  were  delivered,  be  was,  where 
he  proved  that  the  five  machines  were  worth 
in  tne  market  |55  more  than  he  had  paid  for 
them,  entitled  to  recover  what  he  had  paid 
for  tne  five  machines  and  the  $55  difference  in 
value  for  which  he  sued ;  return  of  the  two  ma- 
chines not  being  essential  to  entitle  plaintiff 
to  the  damage.— Ginsberg  v.  Merwiu,  176  N.  Y. 

C=s>4l5  (N.Y.Sup.)  In  seller's  action  for  price 
of  goods  delivered,  buyer,  counterclaiming  for 
damages  for  seller's  failure  to  continue  deliver- 
ies under  the  contract,  has  burden  of  proving 
that  seller  was  required  to  continue  deliveries 
after  defendant  had  refused  to  make  payments 
in  accordance  with  contract,  and  that  buyer,  by 
reason  of  refusal,  suffered  damages.— McDowell 
V.  Starobin  Electrical  Supply  Co.,  176  N.  Y.  S. 
118. 

C=>4I7  (N.Y.Sup.)  In  action  by  buyer  of  goods 
for  seller's  breach,  on  proof  of  breach  buyer  will 
be  entitled  to  recover  nominal  damagos  at  least 
possibly  more,  and  is  entitled  to  introduce  its 
evidence  of  damages.— New  York  Mercantile 
Trading  Co.  v.  Louis  B.  Prahar,  Inc.,  176  N.  Y. 
S.  179. 

«=»4I8(12)  (N.Y.Sup,)  Where,  after  the  buyer 
contracted  ipr  the  resale  of  hats  which  the 
seller  had  agreed  to  furnish,  the  parties  en- 
tered into  a  second  contract  superseding  the 
original  one.  whereby  the  seller  was  to  deliver 
hats  of  inferior  quality,  held  that,  upon  th,e 
seller's  default  in  performance  of  that  con- 
tract, tlie  buyer  cannot  recover  special  dam- 
ages for  loss  of  prospective  profits;  there  be- 
ing no  shdwing  that  its  customers  would  have 
accepted  the  inferior  hats.— Arkell  &  Douglas 
v.  N.  II.  Borenstein  &  Sons.  176  N.  Y.  S.  581. 
^»4I8(12)  (N.Y.Sup.)  Where  buyer  can  obtain 
the  goods  in  the  open  market,  he  cannot  recov- 
er, as  special  damages,  loss  of  profits  of  sale 
to  third  party  from  whom  he  had  accepted 
drdfer;  his  measure  of  damages  being  merely 
difference  between  contract  price  ancl  market 
price.— Wolf  v.  Park  &  Tilford,  176  N.  Y.  S. 
768. 

(D)  Actions  and  CounterolalniM  for  Breaoli 
of  Warrant|r. 

C=3442(S)  (N.Y.Sup.)  In  suit  for  price  of  ben- 
zoate  of  soda,  in  which  defendant  counterclaim- 


ed,  as  for  breach  of  warranty,  damages  for  the 
destruction  of  syrup  and  strawberries  by  th« 
use  of  the  article  purchased,  cost  of  manufac- 
ture of  the  goods  destroyed,  without  a  showing 
that  such  cost  was  reasonable  and  fair,  though 
admissible  as  an  element  in  proving  damages, 
was  improperly  taken  as  the  sole  basis  in  coip- 
puting  damages,  for  it  should  afiirmatively  ap- 
pear that  such  cost  was  reasonable  and  fair, 
and  represented  the  value  of  the  goods. — Seydel 
Mfg.  Co.  V.  1.  Lefkowiti  &  Sons,  176  N.  Y. 
S,  521). 

^=s>445(5)  (N.Y.Sup.)  In  action  for  goods  sold 
and  delivered,  defendant  buyer  setting  up  coun- 
terclaim based  upon  express  warranty  of  qual- 
ity, wbether  usder  the  eJrcvmstances  defendant, 
after  receipt  of  the  goods,  examined  them  with- 
in a  reasonable  time,  htM  a  jury  question.— 
Matthes  t.  Benn,  176  N.  Y.  S.  770. 

SAVINGS  BANKS. 

See  Banks  and  Banking,  €=»2d3. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  CivU  Rights,  «=»9,  13;  Electricity,  ^=>19; 
Evidence,  ^=»83;  Manicipal  Corporations, 
^=»986. 

I.  PRIVATE    SCHOOLS    ASm   ACADE- 


^=»6  (N.Y.Sup.)  In  colored  person's  actiofi 
against  business  school  for  refusal  of  admit- 
tance, the  prinicipal  of  the  business  school,  who 
enrolled  students  and  received  tuition  pay- 
ments, and  who  had  no  instructions  as  to  what 
scholars  to  accent  or  reject,  held  to  have  Ui«^ 
nectssary  authority  from  the  business  school  t.» 
reject  the  colored  person.— McKaine  v.  Drake 
Business  School,  176  N.  Y.  S.  33. 

SEALS. 

See  Accord  and  Satisfaction,  ^s>26;  Insur- 
ance, **^=>801. 

SELEpTIVE  SERVICE  ACT. 

See  Attorney  and  Client,  ^s»58. 

SEPARATION. 

See  Husband  and  Wife,  «=>27»-281. 

SET-OFF  AND  COUNTERCUIM. 

See  Appeal,  <S=5>1202;  Assignments,  ^=>126: 
Contracts,  ^=9204;  Detectives.  ^=>5;  l>ajl 
^»51);  Judgment,  <&=>622,  Dol;  Xew  TriAl 
«g=>143:  Payment,  «=9G3;  Sales,  €=415, 
442,  445. 

H.   BTrBJECT-lftATTBR. 

<©=>29(2)  (N.Y.Sup.)  In  a  snit  to  quiet  tide  to 
a  ferry  slip  for  which  plaintiff  had  paid  r»*!.t 
as  tenant  tmder  a  mutual  mistake  of  fact  a> 
to  title,  a  ceunterclsim  for  rent  based  upon  ex- 
press Agreement  and  payments  made  by  !«->>' -r 
to  acquire  Qutstandinc  interesta  in  tbe  proj^rt} 
held  so  conaected  with  the  subject-mait<*r  of  tie 
action  that  it  might  properly  be  adjudicatol- 
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Union  Ferry  Co.  of  New  York  &  Brooklyn  v. 
FairchUd,  176  N.  Y.  S.  251. 

SHERIFFS  AND  CONSTABLES. 

See  Execution,  ^s»435. 

SHIPPING. 

See  Admiralty,  ^ss>21;  Appeal,  e=»889;  Plead- 
ing, «ss>36. 

Vn.   CARRIAGE  OF   GOODS. 

^=sy\\7  (N.Y.Sup.)  Delivery  of  goods  to  wrong 
party  by  steamship  carrier  constitutes  conver- 
sion.—Boera  V.  UijoB  De  Joae  Taya,  S.  £n  G., 
176  N.  Y.  S.  47. 

Where  stearaship  converta  goods  by  delivering 
them  to  wrong  party,  consignee  is  entitled  to 
recover  market  value  of  goods. — Id. 

In  consignee's  action  agniast  steamship  car- 
rier, who  delivered  goods  to  wrong  party,  com- 
plaint alle^g  delivery  of  goods  to  carrier,  ia- 
suance .  of  bili  of  lading,  demand  for  goods  by 
consignee,  and  carrier's  failure  to  deliver  to 
consignee's  damnge,  though  appropriate  to  a 
recovery  for  breach  of  contract,  is  sufficient, 
in  yiew  t>f  carrier's  admission  during  trial  of 
misdelivery  of  goods,  .to  establish  a  conversion 
despite  failure  to  use  word  "converted."— Id. 
<S=»t32(3)  (N.Y.8iip.)  Where'  the  evidence  xras 
undisputed  that  a  dog  in  the  custody  of  a.  car- 
rier by  water  jumped  overboard  and  was  lost, 
its  loss  raised  a  presumption  of  negligence. — 
Thomas  v.  Hudson  River  Day  Line,  176  N.  Y. 
S   2 

<^i32(3)  (N.Y.Sup.)  If  damage  to  the  goods 
shipped  has  been  established,  the  burden  lies 
on  the  carrier  to  show  tlmt  it  was  occasioned 
by  one  of  the  perils  from  which  it  was  ex- 
empted for  liability  by  the  bill  of  lading;  but 
after  such  proof  is  made  the  burden  is  on  the 
consignee  or  shipper,  suing  for  the  logs,  to  es- 
tablish the  carrier's  negligence,  as  the  affirma- 
tive lios  upon  him.— FoUlman  v.  Old  Dominion 
S.  S.  Co.,  176  N.  Y.  S.  18^5. 
<g=>l32(5)  (N.Y.Sup.)  Proof  that  goods  Were 
delivered  to  a  steamship  company  for  delivery 
to  plaintiflfs,  and  that  the  goods  were  never 
delivered  to  plaintiffs,  makes  out  a  prima  fa- 
cie case,  as  against  the  steamship  company.— 
Feldman  v.  Old  Dominion  S.  S.  Co.,  176  N.  Y. 
S.  183. 

In  an  action  against  a  steamship  and  a  ter- 
minal company  for  the  loss  of  goods  on  a  light- 
er in  process  of  shipment,  evidence  held  to 
show  that  the  sinking  of  the  lighter  was  due 
to  the  impact  against  it  of  some  moving  ob- 
ject floating  in  the  slip  where  it  was  moored. 
— Id. 

<S=>I40  (X.Y.Sun.)  Despite  the  Harter  Act 
(U.  S.  Comp,  St.  §§  801iiMk)H5),  a  carrier  by 
sea,  by  provinion  inserted  in  the  bill  of  lad- 
ing, can  exempt  himself  from  liability  for  neg- 
ligence, and  change  the  ordinary  rule  that, 
where  goods  in  the  carrier's  poa.srFsiou  are 
lost,  it  has  the  harden  to  show  that  they  were 
not  lost  through  its  negligence,  though  the  car- 
rier by  the  bill  of  lading  cannot  attempt  to 
weaken  its  obligation  to  exercise  due  diligence 
to  make  the  ship  seaworthy.— Feldman  v.  Old 
Dominion  S.  S.  Co.,  176  Ig.  Y.  S.  183.  . 


<&s>l4l(3)  (N.Y.Sap.)  .The  sinking  of  a  lighter, 
when  a  hole  was  stove  in  it  by  the  impact  of 
some  moving  object  floating  in  the  slip  where 
it  was  moored,  was  due  to  a  "collision  or  peril 
of  the  sea,"  within  the  meaning  of  the  bill  of 
lading,  covering  goods  in  course  of  shipment 
and  on  the  lighter,  excepting  liability  of  the 
carrier  for  loss  through  perils  of  nsvigation  or 
collision.— Feldman  v.  Old  Dominion  S.  S.  Co., 
176  N.  Y.  S.  183. 

^9>I53  (N.Y.Sup.)  Shipper  of  wool  cannot  re* 
cover  overpayment  of  freight  charges,  where 
charges  are  made  payable  upon  entire  cubic  foot- 
age, without  proof  of  actual  footage  arrived  at 
by  measurement  of  all  bales,  or  proof  of  an 
averaging  measurement  in  conformity  to  an  es- 
tablished custom.— Grundy  v«  Otrophon  S«  S. 
Co.,  176  N.  Y,  S.  708.  * 

SHOCKING  THE  CONSCIENCE. 

See  Damages,  ^=»80. 

SIGNATURES. 

See  Wilis,  «=>133. 

SIGNS. 

8«e  Contracts,  «s930e. 

SLANDER. 

See  Libel  and  Slander. 

SOLDIERS.* 

See  Stotes,  ^ss>112,  184. 

SOLDIERS'  VOTE. 

See  Elections,  ^b«>182,  194. 

SPECIFIC  PERFORMANCE. 

See  Accord  and  Satisfaction,  ^se»17;   Evidence, 
«s»441 ;  Pleading,  «=>d46. 

I.   irAT0RE  AMD  OROUMpS  OF 
EDT   nC   OEHERAIf. 


^  _  (N.Y.Sup.)  A  bill  for  speciiSc  pcrform- 
an(*e  is  an  appeal  to  the  discretion  of  the  court. 
—Strauss  t.  Estates  of  Long  Beach,  176  N.  Y. 
S.  447. 

C=9l2  (N.Y.Sup.)  As  "performance"  is  such  a 
thorough  fulfillment  of  the  duty  as  puts  an  end 
to  obligations,  specific  performance  of  an  agrec- 
mont  by  a  vendor  of  lands  to  construct  a  sew«'r 
will  not  be  denied,  because  a  sewer  which  made 
no  proper  disposition  of  sewage  was  construct- 
ed;  so  a  complaint  containing  allegations  as  to 
Ihc  construction  of  such  scwor  should  not  be 
dismissed  on  the  ground  that  it  showed  per- 
formance.—Strauss  v.  Estates  of  Long  Beach, 
176  N.  Y.  S.  447. 

n.  OOimtACT9    EKFORCEABIiE, 

^ss>28(l)  (N.Y.Sup.)  Specific  performance  of  an 
oral  agreement  can  only  be  decreed  where  it  is 
established  with  definiteness  and  certainty.^ 
Hart  V.  Hart,  176  N.  Y.  S.  790. 
^=p28<3)  (N.Y.Sup.)  Specific  performflnce  of  a 
contract  to  enter  into  partnership,  or  to  corn- 
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pel  the  performance  of  iw  contract  of  partner- 
ship already  in  existence,  where  no  definite  term 
is  fixed,  cannot  be  decreed.— Hart  v.  Hart,  176 
N.  Y.  S.  790. 

<=939  (N.Y.Sup.)  Parol  agreement,  whereby 
wife  was  given  nse  for  life  of  husband's  prem- 
ises, equity  will  enforce  contract  by  requiring 
home  for  her,  is  unenforceable. — Doty  v. 
Rensselaer  County  Mut  Fire  Ins.  Co.,  176  N. 
Y.  S.  55. 

^=s>4l  (N.Y.Sup.)  An  oral  agreement  to  con- 
vey Interest  in  land  will  be  enforced  notwith- 
standing Real  Property  Law,  §  242,  where  ven- 
dor has  induced  or  permitted  purchaser  to  do 
acts  in  reliance  upon  agreement  to  such  an  ex- 
tent and  BO  substantial  in  quality  as  to  irre- 
m^iably  alter  bis  situation  and  make  the  in- 
terposition of  the  statute  against  performance 
a  fraud.— Doty  v.  Rensselaer  County  Mut.  Fire 
Ins.  Co.,  176  N.  Y.  S.  55. 
^=>47  (N.Y.Sup.)  Where  husband  by  parol 
granted  wife  use  of  his  premises  for  life  in 
satisfaction  of  obligation  to  provide  her  with 
a  home,  and* for  more  than  12  years  recogniz- 
ed such  agreement,  permitting  wife  to  expend 
large  sums  of  money  in  improvement  of  prem- 
ises, equity  will  enforce  contract  by  requiring 
husband  to  turn  over  to  wife  fire  insurance 
proceeds  following  destruction  of  property.— 
Doty  V.  Rensselaer  County  Mut  Fire  Ins.  Co., 
176  N.  Y.  S.  55. 

^=»64  (N.Y.Sup.)  In  view  of  the  broad  powers 
of  the  equity  court  and  the  inadequate  remedy 
at  law,  court  of  equity  is  not  without  authority 
to  compel  a  landowner,  which  sold  land  for  resi- 
dential purposes,  to  carry  out  for  the  benefit  of 
a  purchaser,  who  had  erected  a  dwelling,  its 
covenant  to  construct  sewers.— Strauss  v.  Es- 
tates of  Lom<  Beach,  176  N.  Y.  S.  447. 
<e=969  (N.Y.Sup.)  An  action  in  equity  will  not 
lie  to  recover  bonds  deposited  by  plaintiff  with 
defendant  to  secure  faithful  performance  of 
employment  contract,  where  bonds  were  in 
possession  of  defendant  *and  produced  in  court 
at  time  of  trial,  and  where  plaintiff  during 
preceding  year  had  possession  and  sold  other 
similar  bonds,  and  could  produce  evidence  as 
to  value  thereof;  plaintiff  having  an  adequate 
remedy  at  law,  either  in  replevin  or  in  conver- 
sion.—Rawll  V.  Baker-Vawter  Co.,  176  N.  Y. 
S.  189. 

An  action  in  equity  will  not  lie  to  recover 
bonds  deposited  by  plaintiff  with  defendant  to 
secure  faithful  performance  of  employment 
contract,  where  plaintiff  has  had  an  adequate 
remedy  at  law,  notwithstanding  that  such  rem- 
edy is  barred  by  limitations.— Id. 

An  action  for  specific  performance  of  a  con- 
tract for  the  sale  and  delivery  of  personal 
chattels,  and  specifically  for  securities,  will 
not  lie,  except  under  peculiar  circumstances. 
— Id. 

€=»7d  (N.Y.Sup.)  Where  a  partnership  con- 
tract is  for  a  definite  term,  relief  will  be  grant- 
ed to  the  extent  of  compelling  the  execution  of 
the  partnership  articles  or  the  transfer  of 
property,  where  there  has  been  a  part  perform- 
ance, or  to  restrain  any  partner  from  carry- 
ing on  business  under  the  partnership  name 
with  other  persons,  or  from  publishing  notices 
of  dissolution.— Hart  t.  Hart,  176  N.  Y.  S. 
790. 


XV.  PBOCBEDINOfl  AHD   BEUEF. 

<8=»I27(3)  (N.Y.Sup.)  In  a  suit  by  a  wife 
against  her  husband  for  specific  performance 
of  an  oral  agreement,  in  consideration  of  dis- 
missal of  divorce  proceedings  whereby  the  hua- 
band  was  to  transfer  to  the  wife  a  one-half  in- 
terest in  his  business,  a  Judgment  decreeing 
that  plaintiff  had  a  one- half  mtereat  in  such 
business,  and  requiring  plaintiff  to  account  evr 
ery  six  months  for  increase  and  income  as  long 
as  the  business  should  continue,  was  erroneous; 
such  an  arrangement  not  being  alleged  in  the 
complaint  as  part  of  the  settlement  agreement. 
-Hart  v.  Hart,  176  N.  Y.  S.  790. 

SPRINKLERS. 

See  Health,  ^b»21,  82;  Municipal  Coiporations, 
<8=»592,  620,  625. 

STAMPS. 

See  Chattel  Mortgages*  «s>129,  297;    Parties, 
^ss>25;  Principal  and  Agent,  ^s»190. 

STATES. 

See  Canals,  ^s»18;    Estoppel,  ^s»93;    Intoxi- 
eating  Liquors,  «sa»101. 

I.  POunoAii  STAmro  and  bbXiA- 

TIOKS. 

^=»4  (N.T.Sup.)  Congress  cannot  broaden  the 
effect  of  a  state  statute  by  giving  to  an  injured 
employ^  an  election  of  remedies  in  a  state  court 
not  given  by  the  state  statute.— Ruddy  v.  Morse 
Dry  Dock  4  Repair  Co.,  176  N.  Y.  S.  731. 

m.  PROPERTY,   0OHTRA0T8,    ANB 
UABHiITIES. 

«=»n2  (N.Y.Ct.Cl.)  The  state  is  not  liable  in 
damages  for  the  death  of  a  militiaman,  caused 
by  the  negligence  and  incompetence  oi  one  of 
its  physicians  in  vaccinating  him,  unless  lia- 
bility therefor  has  been  voluntarily  assumed  by 
legulative  act;  the  state,  by  Code  Civ.  Proc. 
I  264,  not  consenting  to  suit  for  torts  of  its 
agents  while  performing  an  act  of  the  state 
in  its  sovereign  capacity.— McAuliffe  v.  State, 
176  N.  Y.  S.  679. 

<S=»II2  (N.Y.Ct.Cl.)  Cornell  University,  Incor- 
porated under  Laws  1865,  c.  5S5,  and  made  the 
recipient  of  funds  arising  from  the  proceeds 
of  public  land  granted  to  the  state  under  the 
Land  Grant  Act,  is  a  private  corporation,  and 
not  an  instrumentality  of  the  state  government, 
though  the  act  of  incorporation  imposed  certain 
duties  on  the  university  as  to  the  course  of 
study,  tuition,  qualifications  of  students,  etc., 
and  hence  the  state  is  not  liable,  under  Code 
Civ.  Proc.  (  264,  for  injuries  arising  from  the 
negligence  of  a  chauffeur  in  the  employment 
of  the  College  of  Agriculture  of  the  Universitv, 
notwithstanding  Education  Lnw,  §{  1030-1039, 
and  in  spite  of  the  fact  that  the  state  has  from 
time  to  time  aided  such  college  by  appropria- 
tions for  buildings  and  maintenance.--Green  r. 
State,  176  N.  Y.  S.  681. 

Code  Civ.  Proc.  (  264,  has  not  changed  the 
rule  that  the  state,  by  virtue  of  ita  attribute 
of  sovereignty,  is  not  liable  in  damages  for 
torts  committed  by  Us  agents  or  servants*  un- 


Digitized  by 


Google 


997  INDBX-DIGBST 

For  caaes  In  DacDiy.  *  Am.Dlir.  Ke7-Vo.Serle«  A  Indexes  see  ea: 


8tatnt6«  CoiMtrned 
)  topic  and  KET-NVMBEB 


less  such  liability  has  been  voluntarily  assumed 
by  legislatiye  act.— Id. 

V.  OUOMS  AOAIN BT  STATE. 
«=»I84  (N.Y.Ct.Cl.)  The  Court  of  Claims,  un- 
der Code  Civ.  Proc.  |  264,  is  without  jurisdic- 
tion to  hear  a  claim  agauast  the  state  £or  the 
deatlf  of.  a  soldier  in  its  militia,  as  a  different 
tribunal  has  been  provided  by  Military  Lftw. 
SI  220-224,  for  the  hearing  and  determinabon  of 
such  claims.— McAuliffe  v.  State,  176  N.  Y.  S. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Stattite  of. 

STATUTE  OF  ^IMITATIONS. 

See  limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjeeta,  see 
the  various  specific  topics. 

V.  REPEAL,     SUSPENSION,    EXPIRA- 
TION,  AND  REVIVAL. 

<9s»l62  (N.Y.Supt)  A  special  statute  for  a 
particular  case  applicable  to  a  particular  lo- 
cality is  not  repealed  by  a  general  statute,  un- 
less the  legislative  intention  to  repeal  or  alter 
the  special  law  is  manifest,  although  its  terms, 
if  strictly  construed  would,  but  for  the  special 
law,  include  the  case  or  cases  provided  by  it. 
— K.oehn  v.  Public  Service  Commission,  Sec- 
ond Dist.,  176  N.  X.  S.  147. 

VI.   OONSTRXrCTION  AND   OPERA- 
TION. 

(A)  Oener*!  Rule*  of  Construction. 

<S=>206  (N.T.Sup.)  All  parts  of  &  statute  must 
be  construed,  so  far  as  possible,  in  harmony  one 
with  the  other,  so  that,  if  possible,  meanmg  may 
be  given  to  all  the  language  employed.— Petition 
of  Harper,  176  N.  Y.  S.  837. 

STATUTES  CONSTRUED. 

CONSTITUTION. 

Art.  1,  I  6-176  N.  Y.  S.  821. 
Art.  1,  i  18—176  N.  Y.  S.  290. 
Art  8,  §1  3,  18-176  N.  Y.  S.  147. 

CODE  OF  CIVIIi  PROOBBURB. 

190,  subsec.  3-123  N.  B.  381. 

264—176  N.  Y.  S.  679,  681. 

274^176  N.  Y.  S.  97. 

340,  subsec.  4—176  N.  Y.  S.  800. 

386—176  N.  Y.  S.  562. 

390.     Amended  by  Laws  1916,  ch.  53^-176 
N.  Y.  S.  G39. 
I  390a— 176  N.  Y.  S.  662. 
i  390a  added  by  Laws  1902,  ch.  193-176  N. 

Y.  S.  639. 
S  391-176  N.  Y.  S.  562. 
I  395-176  N.  Y.  S.  477. 
If  401-176  N.  Y.  S.  562,  639. 
I  403-176  N.  Y.  S.  562. 
I  41i6-176  N.  Y.  S.  712. 
S  427-176  N.  Y.  S.  820. 
i  449-176  N.  Y.  S.  387,  597. 


§  471-176  N.  Y.  S.  712. 

S  484-176  N.  Y.  S.  554. 

S  488,  subsece.  6,  8—176  N.  Y.  S.  387. 

I  501-176  N.  Y.  S.  369. 

H  519-176  N.  Y.  S.  65,  577. 

i  525,  subsec.  3-176  N.  Y.  S.  521. 

i  535-176  N.  Y.  S.  343. 

i  544-176  N.  Y.  S.  130. 

i  547—176  N.  Y.  S.  65. 

§  682-176  N.  Y.  S.  736. 

Ifil  713,  714-176  N.  Y.  S.  573. 

a  723—176  N.  Y.  S.  568. 

8  797,  subsec.  1-176  N.  Y.  S.  416. 

a  829-176  N.  Y.  S.  418,  715,  763. 

i  870  et  seq,— 176  N.  Y.  S.  806. 

8  99^-176  N.  Y.  S.  39. 

8§  1215,  1216-176  N.  Y.  S.  854. 

§11  1273-1278—176  N.  Y.  S.  422. 

i  1310-176  N.  Y.  S.  701. 

in  1366,  1372.  1489-176  N.  Y.  S.  717. 
1498-176  N.  Y.  S.  573. 
1540t-176  N.  Y.  S.  827. 
I  1641-176  N.  Y.  S.  854. 
S  1664—123  N.  E.  499.  226  N.  Y.  283. 
I  1776-176  N.  Y.  S.  568. 
I  1836a— 176  N.  Y.  S.  562. 
I  186^-176  N.  Y.  S.  248. 
I  190^-176  N.  Y.  S.  725. 
if  1903—176  N.  Y.  S.  290. 
i  1903.     Amended   by   Laws  1911,  ch.  122- 

176  N.  Y._S.  290. 
§  1919-176  N.  Y.  S.  648. 
$  2131-176  N.  Y.  S.  474. 
$S  2140,  2148-176  N.  Y.  S.  858. 
IS  2231-176  N.  Y.  S.  573. 
i  2231,  subsec.  2—176  N.  Y.  S.  578. 
$  2232—176  N.  Y.  S.  573. 
S  2232(4)-123  N.  E.  499,  226  N.  Y.  288* 
$  2235-176  N.  Y.  S.  573. 
i  2240.  subsecs.  1,  2-176  N.  Y.  S.  80. 
§  2320-176  N.  Y.  S.  800. 
S  2994—176  N.  Y.  S.  568. 
I  3066.  subsec.  5^-176  N.  Y.  3.  56a 
i  3220-176  N.  Y.  S.  602. 
i  3234-176  N.  Y.  S.  519. 
S  337^-176  N.  y.  S.  97. 

Code  of  CivU  Procedure,  ||  2472-^71,  m 

Atnffnded  and  Renumbered  in  J9H 

(Surrogate's  Code). 

n  2472-2641-176  N.  Y.  S.  833. 
il  2538,  2557—176  N.  Y.  S.  701. 
S  2565-176  N.  Y.  S.  700. 

2611-176  N.  Y.  S.  751. 

2685-176  N.  Y.  S.  694. 

2720-176  N.  Y.  S.  290. 

2734—176  N.  Y.  S.  268. 

2743—176  N.  Y.  S,  262. 

2753.    Amended  by  Laws  1916,  ch.  59^-176 
N   Y    S   794 
i  2754—176  N.  Y.'  S.  701. 
S  2770-176  N.  Y.  S.  806 

CODE  OP  CRIMINAL  PROCEDURE. 

§  266—176  N.  Y.  S.  408. 

$  293-170  N.  Y.  S.  321. 

§§  387,  413-176  N.  Y.   S.  858. 

CONSOLIDATED  LAWS. 

AORIGULTUBAL    LAW    (GH.    1). 

I  30-176  N.  Y.  S.  828. 
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Civil  Rights  Law    (Ch.  6). 

8  40-17ft  N.  Y.  S.  33. 

Decedent  Estate  Law  (Ch.  13). 

Ch.  13-176  N.  Y.  S.  290. 
I  21—176  N.  Y.  S.  877. 

Education  Law  (Ch.  16), 

S  50—176  N.  Y.  S.  33. 

§  4y(>-176  N.  Y.  S.  12. 

$  877,  subsec  7—176  N.  Y.  S.  12. 

§  880-176  N.  Y.  S.  12. 

8§  1030-1039-176  N.  Y.  S.  681. 

Election   Law   (Ch.  17). 

Ch.  17—176  N.  Y.  S.  608. 

I  512-176  N.  Y.  S.  608. 

|§  546,  550,  560-176  N.  Y.  8.  321. 

Forest,  Fish  &  Game  La\i^  (Ch.  19). 
a  49-57-176  N.  Y.  S.  97. 

General  Business  Law   (Ch.  20). 

S  95—176  N.  Y.  S.  341. 
I  253-176  N.  Y.  S.  39. 

General  Conbttiuction  Law  (Ch.  22). 
S  20.-    Amended  by  Laws  1910,  ch.  347—176  N. 
Y.  S.  376. 

General  Corporation  Law  (Ch.  23). 

Ch.  23-176. N.  Y.  s!  464. 
i  5—176  N.  Y.  S.  712. 

9  15-176  N.  Y.  S,  834. 

Highway  Law  (Ch,  25). 

Ch.  25-176  N.  Y.  S.  396. 

S  234—176  N.  Y.  S.  303. 

SS  287,  290-176  N.  Y.  S.  42. 

Insurance  Law  (Oh.  28). 
i  9-176  N.  Y.  S.  839. 

Judiciary  Law  (Oh.  30). 
9  750-176  N.  Y.  S.  858. 

Labor  Law  (Oh.  81). 

Ch.  31—176  N.  Y.  S.  207,  597. 

9  2-176  N.  Y.  S.  207.  ^^    ^^^  ^^   ^ 

i  52a  added  by  Laws  1915,  cb.  719— 1<6  N.  Y. 

S  597 
I  52b  added  by  Laws  1915,  ch.  674-176  N.  Y. 

S.  597. 
S§  83a,  83b,  85—176  N.  Y.  S.  207, 

Liquor  Tax  Law   (Ch.   34). 

Ch.  34-170  N.  Y.  S.  105,  443. 

§  8,  subsecs.  1,  2,  5—176  N.  Y.  S.  403. 

9  13-176  N.  Y.  S.  443. 

Military  Law   (Ch.   30). 
19  220-224r-176  N.  Y.  S.  679. 

Negotiable  Instruments  Law  (Ch.  3S). 
Ch.  38—176  N.  Y.  S.  215. 


Pabtnbbbhip  Law  (Ch.  80). 

9  5—123  N.  E.  490,  226  N.  Y.  2ia 
9  30-17«  N.  Y,  S.  43a 

Penal  Law  (Ch.  40). 

99  2,  21,  29,  580-176  N.  Y.  S.  321. 
I  580,  subsecs.  1,  6-176  N.  Y.  S.  321. 
{9  683,  750,  751-176  N.  Y.  S.  321. 
9  751,  subscc.  12-176  N.  Y.  S.  321. 
9  i:W8-176  N.  Y.  S.  353. 
9  2182-176  N.  Y.  S.  321, 

Personal  Property  Law  (Ch.  41). 

9  19-176  N.  Y,  S.  631. 

9  31,  mibspc.  1-176  K  Y.  S.  376. 

99  36,  44—176  N.  Y.  S.  541. 

9  82-176  N.  Y.  S.  114. 

9  S5-176  N.  Y.  S.  223,  764. 

9  80,  subsecs.  1-3-176  N.  Y.  S.  169. 

9  87-176  N.  Y.  S.  114. 

9  94,  subsecs.  2,  3-176  N.  Y.  S.  105. 

9  9S-176  N.  Y.  S.  114. 

9  100,  rule  4(1)-170  N.  Y.  S.  169. 

99  106,  107-lf6  N.  Y.  S.  541. 

9  123-176  N.  Y.  S.  49.  ^^^      ^ 

9  126,  subsec.  2.     Amended  by  Laws  1911,  ch. 

571-176  N.  Y.  S.  118. 
9  128—176  N.  Y.  S.  114. 
9  128,  aubsecs.  2,  3-176  N.  Y.  S.  49. 
9  129-176  N.  Y.  S.  U4. 
9  130—176  N.  Y.  S.  25. 
9  144—176  N.  Y.  S.  114. 
9  144,  subsec.  1—176  N.  Y.  S.  114,  850. 
9  144,  subsec.  2—176  N.  Y.  S.  850. 
§  144,  subaec.  ^-176  N.  Y.  S.  472,  850. 
9  146.  Amended  by  Lawa  1911,  ch.  571—176  N. 

Y.  S.  118. 
9  15f>-176  N.  Y.  S.  223. 
9  15G,  subsec.  4-176  N.  Y.  S.  169. 

Public  Health  Law  (Ch.  45). 
9  160,  subsec.  7-176  N.  Y,  S.  378. 

Public  Service  OoumssioNS  Law  (Ch.  48). 

Ch.  48—176  N.  Y.  S.  147. 

9  23,  subsec.  2-176  N.  Y.  S.  474. 

I  49—176  N.  Y.  S.  147. 

9  65—176  N.  Y.  S.  163. 

9  6G,  subsec.  5—176  N.  Y.  S.  163. 

99  71,  72-176  N.  Y.  S.  163. 

Rallkoad  Law  (Ch.  49). 

§  21-176  N.  Y.  S.  147. 
9  88—176  N.  Y.  S.  551. 
§  171-176  N.  Y.  S.  147. 
§  178-176  N.  Y.  S.  578. 

Real  Property   Law   (Ch.   50). 

9  10.  Amended  by  Laws  1913,  ch.  152—170  X. 

Y.  S.  856. 
9  242-176  N.  Y.  S.  55. 
^S  385.  :U)1,  392.     Amended  by  Laws  1918,  ch. 

572—176  N.  Y.  S.  337. 

Sales    of   Goods   Act. 
See  Personal  Property  Law,  §9  82-158. 
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Stock  Cobporation  Law  (Ch.  59). 

Ch.  59-176  N.  Y.  S.  464. 

§  17-176  N.  Y.  S.  753. 

§  66-176  N.  T.  3.  464,  541. 


Tax  Law   (Ch.  60). 

Oh.  60-176  N.  Y.  S.  429,  443. 

Oh.  60.    Amended  by  Laws  1916^  oh.  664—123 

N   B   381 
^  32(^246^170  N.  Y.  S.  201. 
i  221e-176  N.  Y.  S.  428. 
I  225-176  N.  Y.  S.  765. 
I  230-123  N.  E.  366,  226  N.  Y.  260;  176  N. 

Y.  S.  765. 

Tenement  Hoitsb  Law    (Ch.   61). 

$  76^176  N.  Y.  S.  76,  315. 
§S  120,  121—176  N.  Y.  S-  593. 

Tbanbive  Tax  Law. 
See  Tar  Law,  8$  220-245. 

Workmen's  Compensation  Law  (Ch.  67). 

Oh.  67-123  N,  B.  307,  226  N.  Y.  73 ;  133  N. 

E.  382,  226  N.  Y.  302:  176  N.  Y.  S.  390, 

508,  725,  729,  731. 
S  2,  groups  8,  9-176  K.  Y.  S.  731. 
§  3   ?ubsecs.  1,  4-176  N.  Y.  S.  731. 
i  3,  Bubsec.  7—176  N.  Y.  S.  651. 
i  10-176  N.  Y.  S.  651. 
S  11—176  N.  Y.  S.  t31. 
i  15,  subeec.  3-176  N.  Y.  S.  28. 
§§  16,  18-123  N,  E.  452,  226  N.  Y.  2«1. 
§  20—176  N.  Y.  S.  109. 
$  20.    Amended  by  Laws  1917,  ch.  706—176  N. 

Y    S   28 
$  21—176  *N.  Y.  S.  45,  8«. 
$  22-176  N.  Y.  S.  86. 
1^  2^^123  N,  B.  207,  226  N.  Y.  78;  176  N.  Y. 

S   28   86 
§  27.    Amended  by  Laws  1917,  ch.  705-123  N. 

E.  207.  226  N.  Y.  73. 
$52-176  N.  Y.  S.  731. 
§  65-176  N.  Y.  S.  109. 
S  74-176  N.  Y.  S.  86. 

CITY  CHARTERS. 

Buflfalo,  (  50-176  N.  Y.  S.  642. 

Buffalo,  i  358-176  N.  Y.  S.  475. 

Greater  New  York,  J  27.    Laws  1901,  <*.  466 

—176  N.  Y.  S.  608. 
Greater  New  York.  §  261.    Laws  1901,  ch.  466 

-170  N..  Y.  S.  123. 
Oreater  New  York,  §§  438-443.    Laws  1901,  ch. 

466—123  N.  E.  197.  226  N.  Y.  128. 
Greater  New  York  (|  718d  added  to  Laws  1901. 

ch.  406.  by  Laws  1Q16,  ch.  503,  {  6)-176 

N.  Y.  S.  207. 
Greater  New  York  (J  719,  subsec.  5  added  to 

I^ws  1001,   ch.  466,  by   Laws  1916,  ch. 

503,  8  6)-176  N.  Y.  S.  207. 
Greater  Now  York  (§  880a  added  to  T^ws  1901, 

ch.  406,  by  Laws  1913,  ch.  324)— 176  N. 

Y.  S,  593. 
Greater  New  York,  §  vS02.    T^w»  1901,  di.  466. 

Amended  by  Laws  19U,  ch.  455,  f  2—176 

N.  Y.  S.  699. 
Greater  New  York,  f  894.     Laws  1901,  ch.  466 

—123  N.  E.  492,  226  N.  Y.  246. 


Greater  New  York,  §  970.    Laws  1901,  ch.  466 

—123  N.  B.  197,  226  N.  Y.  128. 
Greater  New  York,  §  970.    Laws  1901,  ch.  466. 

Amended  by  Laws  1906,  ch.  658—123  N. 

E.  492,  226  N.  Y.  246. 
Greater    New  York,*  971.    Laws  1901,  ch.  466 

—128  N.  E.  197,  226  N.  Y.  128. 
Greater  New   York,    §   1004.     Laws   1901,  ch. 

466-123  N.  E.  492,  226  N.  Y.  246. 
Greater  Ne^  York,  j   1007.     Laws  1^1,   ch. 

466.  Amended  by  Laws  1906,  Ch.   658— 

123  N.  B.  492.  226  N.  Y.  246. 
Greater  New  York,  §  1102.     Laws  1901,  ch. 

466-176  N.  Y.  S.  12. 
Greater  New  York,  §§  1167,  1172.    Laws  1901, 

ch.  466-128  N.  B,  379,  226  N.  Y.  209. 

MUNICIPAL  COURT  CODE. 

(Laws  1915,  cK  279J 

S  6,  subsec.  3—176  N.  Y.  S.  422. 
i  17,  subsec.  1-176  N.  Y.  S.  428. 
§  23-176  N.  Y.  S.  423. 
i  93-176  N.  Y.  S.  521. 
li  93,     subsec.  2—176  N.  Y.  S.  139. 
8  118,  subsec.  ^-176  N.  Y.  S.  31. 
§  129,  subsec.  2—176  N.  Y.  S.  80. 
§  154—176  N.  Y.  S.  708,  758. 
i  155—176  N.  Y.  S.  31. 
S  164—176  N.  Y.  S.  519. 

LAWS. 

1865,  ch.  585—176  N.  Y.  S.  681. 

1869,  ch.  670-123  N.  E.  197,  226  N.  Y.  128. 

1872,  ch.   331.     Amended  by  Iaws  1874,  ch. 

581—128  N.  E.  197,  226  N.  Y.  128. 
1874,  ch.  581—123  N.  B.  197,  226  N.  Y.  128. 
1891,  ch.  4,  §  10.    Amended  by  Laws  1912,  ch. 

226-176  N.  Y.  8.  809. 

1891,  ch.  4,  f(  26,  27,  29,  33-176  I^-  Y.  S^ 
809 

1892,  ch.*603— 176  N.  Y.  8.  412. 

1892,  ch.  690,  <  SO-KS  N.  B.  494,  226  N.  Y. 

270. 
1897,  ch.  284—176  N.  Y.  S.  765. 
1808,  ch.  3a6-176  N.  Y.  S.  412. 
1901,  ch.  466,  {  27-176  N.  Y.  S.  608. 
1901,  ch.  400,  $  261-1«6  N.  Y".  S.  123, 
1901,  ch.  406,  i§  438-443-123  N.  E.  197.  226 

N.  Y.  128. 
1901,  ch.  46^J  (I  718d  added  by  Laws  1916,  ch. 

503,  }  3)-176  N.  Y.  S.  207. 
1901,  ch.  466  (§  719,  subsec.  5  added  by  Laws 

1916,  ch.  503,  §  G)-176  N.  f-  S.  207. 
1001,  ch.  466  (§  8S9a  added  by  Laws  1013,  ch. 

324)-176  N.  Y.  S.  593. 
1901,  ch.  466,  §  892.    Ameudwl  by  Laws  1911, 

ch.  455.  i  2—170  N.  Y.  S.  009. 
1901,  ch.  466,  f  894-123  N.  E.  492,  220  N.  Y. 

246. 
1901.  ch.  466,  §  970-123  N.  E.  107.  220  N.  Y. 

128. 
1901,  ch.  466,  §  070.    Amoudcd  by  Laws  1906. 

ch.  658-123  N.  E.  4l>2.  226  N.  Y.  240. 
1901,  ch.  400,  $  971-123  N.  E.  197,  220  N.  Y. 

128. 
1901,  ch.  466,  (  1004—123  N.  E.  492.  220  N. 

Y.  ^46. 
1901,  ch.  4t56.  i  1007.    Amouded  by  Iaws  1900, 

ch.  6r)8-123  N.  E.  492,  220  N.  Y.  240. 
1901,  ch.  466,  §  1102-176  N.  Y.  S.'12. 
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1901,  ch,  466,  §1  1167,  1172—123  N.  B.  379, 
226  N.  t.  209. 

1902,  ch.  193-176  N.  Y.  S.  639. 

1906,  ch.  658-123  N.  B.  492,  226  N.  Y.  246. 
1908,  ch.  130,  $f  49-57-176  N.  Y.  S.  97. 
1910,  ch.  126,  II  214,  215d-176  N.  Y.  S.  845. 

1910,  ch.  347-176  N.  Y.  S.  376. 

1911,  ch.  122-176  N.  Y.  S.  290. 
1911,  ch.  455,  f  2-176  N.  Y.  S.  699.. 

1911,  ch.  571-176  N.  Y.  S.  118. 

1912,  ch.  226-176  N.  Y.  S.  809. 

1913,  ch.  152—176  N.  Y.  S.  356. 
1913,  ch.  324—176  N.  Y.  S.  593. 

1915,  ch.  279.  I  6,  subsec.  3—176  N.  Y.  S.  422. 
1915,  ch.  279,  §  17,  subsec.  1-176  N.  Y.  S. 

423 
1915,  ch.'279,  I  23—176  N.  Y.  S.  423. 
1915,  ch.  279,  I  93-176  N.  Y.  S.  521. 
1915,  ch.  279.  §  93.  subsec.  2-176  N.  Y.  S.  139. 
1915,  ch.  279,  I  118,  subsec.  2-176  N.  Y.  S. 

31. 
1915,  ch.  279,  §  129,  subsec.  2—176  N.  Y.  8.  80. 
1915,  ch.  279,  {  154—176  N.  Y.  S.  708,  758. 
1915,  ch.  279,  f  155-176  N.  Y.  S.  31. 
1915.  ch.  279,  I  164-176  N.  Y.  S.  519. 
1915,  ch.  606,  f  3-123  N.  B.  492,  226  N.  Y. 

246 
1915,  ch.'  664-123  N.  E.  381. 

1915,  chs.  674,  71^-176  N.  Y.  S.  597. 

1916,  ch.  497-176  N.  Y.  S.  398. 
1916,  ch.  503,  I  6—176  N.  Y.  S.  207. 
1916,  ch.  536—176  N.  Y.  S.  639. 

1916,  ch.  596-176  N.  Y.  'S.  794. 

1917,  ch.  706-123  N.  B.  207,  226  N.  Y.  73; 
176  N.  Y.  S.  28. 

1917,  ch.  786,  S  3-176  N.  Y.  S.  12. 

1918,  ch.  572—176  N.  Y.  S.  337. 

STENOGRAPHERS. 

See  Criminal  Law,  ^ss>400;    Perjury,  ^s»3d. 

STIPULATIONS. 

See  Reference,  ^=:»45,  76. 

<S=>I4(3)  (N.Y.Sup.)  Where  insured's  widow, 
as  executor,  sued  benefit  asgoclation  irpon  certifi- 
cate payable  to  her,  it  is  not  material  whether 
the  record  is  accurate  as  to  time  of  amending 
the  complaint,  for  by  stipulating  that  the  ac- 
tion be  prosecuted  bv  the  widow  individually 
with  certificate  payable  to  her  then  in  evidence, 
and  with  the  defenses  pleaded  that  it  was  pay- 
able to  her,  and  that  there  was  an  accord  and 
satisfaction  of  such  payment,  the  complaint 
must  be  deemed  in  conformity  thereto,  and  an 
objection  to  the  allegation  in  the  complaint  that 
the  money  was  payable  to  the  family  or  de- 
pendents of  deceased,  not  made  before  the  deci- 
sion, was  without  merit,  under  Laws  1915,  c. 
279,  §  93,  subd.  2.— Schwemmer  v.  Suj^eme 
Council  Catholic  Benev.  Legion,  176  N.  Y.  S. 
139 

STREET  RAILROADS. 

See  Carriers,  <©=>244,  304,  318;  Municipal  Cor- 
porations, €=>886,  911,  913,  917. 

I.   ESTABUBHMENT.  CONSTRUC- 
TION, AND   MAINTENANCE. 

€=>24(1)  (N.Y.Sup.)  A  railroad  buUt  whoUy 
upon  private  property  and  the  cross  streets,  and 


engaged  in  interarban  traffic,  la  not  within  the 
contemplation  of  the  term  "street  railroad"  aa 
used  in  Cosat.  art.  3,  S  18,  providing  for  con- 
sent by  local  authDntlee  to  construction. — 
Koehn  v.  Public  Service  Commiasion,  Second 
Diat,  176  N.  Y.  S.  147. 
€=s>37  (N.Y.Sap.)  Where  a  street  is  ^cayated 
for  a  sewer,  the  expense  of  reatoration  should 
be  borne  by  the  dty,  instead  of  a  street  rail- 
road corporation,  though  such  corporation  la 
required  by  Railroad  Law,  8  178.  to  ra>air  the 
streets,  etc.— City  of  New  York  t.  jBrooklyn 
Heights  B.  Co.,  176  N.  Y.  8.  578. 

Where,  after  a  street  was  excavated  for  a 
sewer,  the  pavement  was  restored  by  the  munic- 
ipality, the  municipality  may,  under  Railroad 
Law,  i  178,  requiring  street  railroad  companiea 
to  repair  tracks  under  the  supervision  of  the 
local  authorities,  compel  a  street  railroad  com- 
pauy  to  repair  tiie  tracks  which  thereafter  fall 
into  disrepair,  notwithstanding  it  waa  a  result 
of  the  previous  excavation.— Id. 

n.  REGULATION  AND  OPERATION. 

^s:>ll7(24)  (N.Y.Sup.)  In  an  action  for  dam- 
ages for  the  loss  of  a  horse  struck  by  a  street 
car.  whether  plaintiff,  who  was  driving,  was 
guilty  of  c<»tributory  negligenceu  held  for  the 
jury.— Sherman  v.  Kassan  Mectnc  R.  Co.,  176 
N.  Y.  S.  452. 

SUBROGATION. 

^=>7(4)  (N.Y.)  The  surety  om  the  bond  of  a 
trustee  ia  bankxuptcy,  who  appropriated  to  hia 
own  use  moneys  belonging  to  the  estate  in 
bankruptcy,  ha,B>  under  the  principles  of  aob- 
rogation,  the  rights  of  an  obligee  in  the  bond 
against  a  bank,  which  allowed  the  surety  to 
withdraw  the  funds  belonging  to  the  bank- 
rupt estate  on  checks  which  were  not  counter- 
signed by  the  proper  officer.— Fidelity  A  De- 
posit Co.  of.  MaryUdd  ▼.  Queens  County  Trust 
Co..  123  N.  El  370,  226  N.  Y.  225. 

SUBWAY. 

See  Eminent  Domain,  €=s>282;   Municipal  Cor- 
porations»  ^391021, 1022. 

SUICIDE 

See  Insurance,  4=»825, 

SUMMARY  PROCEEDINGS. 

•See  Criminal  Law,  «s»13;  Mortgages,  ^=:»471. 

SUNDAY. 

See  Frauds,  Statute  of,  ^s»46 ;  Injunctioii,  ^=s> 
85. 

^=»6(1)  (N.Y.Sup.)  The  exhibition  of  moving 
pictures  on  Sunday  is  iUegi^,  being  in  violation 
of  Pen.  Law,  8  214d.— Symphony  Theater  Co. 
V.  Ely,  176  N.  Y.  S.  62. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  ^=»870-387. 

SURETYSHIP. 

See  Principal  and  Surety. 
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SYMBOLICAL  DELIVERY. 

See  Gifts,  <3=9l9,  22. 

TAGS. 

See  Weights  and  Measures,  ^se»5. 

TAXATION. 

See  Courts,  ^ss>107:  Domicile,  ^=34;  Estoppel, 
^=988 ;  Intoxicating  Liquors,  ^=»236 ;  Judg- 
ment, ^a:>822;  Mandamus,  ^39172;  Mort- 
gages, ^=9199 ;  Municipal  Corporations,  ^s» 
§71,  407,  514,  886,  967,  986,  993;  Trusts,  <tes> 
231;  Wills,  <S=»616. 

in.  UABILXTT  OF  PERSONS  AlfD 
FBOPEBTY* 

(A)  Prl-v«t«  Persons  aA4l  Propertr  tn  Gen- 
eral. 

^»84  (N.Y.Sur.)  Under  Greater  New  York 
Charter,  {  802.  as  amended  by  Laws  1911,  c. 
455,  I  2.  providing  that  a  person's  taxable  sta- 
tus shall  be  fixed  on  the  1st  day  of  October, 
though  the  tax  is  not  payable  until  May  1st, 
executor  of  testator  dying  after  October  1st, 
and  before  May  let,  is  liable  for  the  personal 
property  tax  assessed  against  testator  as  of 
October  1st.— In  re  Tweed's  BSstate,  176  N.  Y. 
8.  699. 

Xni*  XiEOAOT,  IKHEBITAKOB,  AHB 
TRANSFEB  TAXES. 

^s»86l  (N.Y.Sup.)  Where  a  remainder  vested 
upon  testator's  death,  such  remainder  in  person- 
alty can  be  taxed  only  under  the  law  in  effect 
at  time  of  testator's  death.— In  re  Goldenberg's 
Estate,  176  N.  Y.  S.  201. 
^=:»865  (N.Y.Sur.)  The  business  of  a  physician 
who  specialized  in  X-ray  pictures  as  an  aid  to 
physicians,  and  who  had  a  high  reputation  in 
hie  specialised  field,  and  had  made  many  im- 
provements and  inventions  in  the  art,  had  no 
*'good  will,'*  transferable  after  death,  and  sub- 
ject to  transfer  tax,  since  any  good  will  was 
personal  to  the  physician,  and  not  to  the  place 
of  business,  etc.— In  re  CaldweH's  Estate,  176 
N.  Y.  S.  ^6. 

«=s>866  (N.Y.)  The  entire  amount  of  a  joint 
bank  account  in  the  name  of  husband  and  wife 
payable  to  the  survivor,  created  subsequent  to 
the  taking  effect  of  Tax  Law  as  amended  by 
Laws  1915,  c.  664,  is  taxable  on  the  death  of 
the  husband,  where  the  succession  was  donative 
in  character.— In  re  Dolbeer's  Estate,  123  N. 
B.  381. 

«=s>866  (N.Y.Sur.)  Where  decedent  and  the 
beneficiary  of  his  estate  made  contributions  to 
a  special  partnership,  and  executed  articles  of 
copartnership  as  individuals,  and  not  as  mem- 
bers of  another  partnership  firm,  and  received 
substantial  returns  therefrom,  such  contribu- 
tions were  not  from  the  other  partnership,  but 
were  liable  to  the  transfer  tax  on  the  death 
of  the  contributing  partner.— In  re  Reimers'  Es- 
tate, 176  N.  Y.  S.  430. 

Where  decc<lcnt  was  a  member  of  the  part- 
nership of  A.  &  Z.,  and  articles  of  partnership 
provided  that  upon  the  decease  of  any  member 
of  the  firm  of  H.,  S.  ft  Co.,  of  which  deceased 
and    the   beneficiary  were   both    members,   "the  ^ 


surviving  member  of  the  firm  shall  have  the  ben- 
efit and  shall  assume  the  burden  of  all  the  rights 
and  liabilities  of  a  deceased  member  of  the 
firm,'*  the  surviving  partner  became  entitled  to 
decedent's  interest,  and  was  chargeable  with 
transfer  tax  thereon.— Id. 
^»866  (N.Y.Sur.)  Transfer  tax  was  improp- 
erly assessed  upon  property  purchased  by  de- 
ceased with  funds  held  by  deceased  as  a  trustee. 
—In  re  Early's  Estate,  176  N.  Y.  S.  576. 
«©=>873  (N.Y.Sup.)  The  provision  of  the  Trans- 
fer Tax  Law,  that  an  estate  less  than  $10,000 
shall  not  be  taxed  means  the  entire  estate  left 
by  decedent,  and  not  the  amount  of  the  individ- 
ual shares  bequeathed  to  various  legatees.— In 
re  Goldenberg's  Estate,  176  N.  Y.  S.  201. 
<©=»876(5)  (N.Y.Sur.)  Under  Tax  Law,  §  221c, 
providing  that  transfer  of  '^antiques"  or  ''books'* 
shall  be  exempt  from  transfer  tax,  if  within  two 
years  the  beneficiaries  "shall  present  the  same 
to  the  state  or  to  a  municipal  corporation  of 
the  state  for  educational,  scientific,  literary, 
library  or  historical  purposes,"  a  gift  of  Egyp- 
tian antiquities  and  an  Egyptological  library 
to  the  Brooklyn  Institute  of  Arts  and  Sciences 
was  not  a  gift  to  a  **municipal  corporation"  or 
to  the  city  of  New  York,  and  the  estate  of  de- 
cedent was  not  thereby  exempted  from  a  trans- 
fer tax.— In  re  Wilbour's  Estate,  176  N.  Y.  S. 
428. 

($=9885  (N.Y.Sup.)  Where  testator  willed  his 
sisters  certain  sunis,  the  enjoyment  whereof  was 
merely  postponed  until  the  death  of  testator's 
wife,  these  remainders  were  taxable  at  testa- 
tor's death  under  the  Transfer  Tax  I/aw.— In  re 
Goldenberg's  Estate,  176  N.  Y.  S.  201. 
«=s>890  (N.Y.Sup.)  Where  a  wUl  directs  the 
transfer  tax  be  paid  out  of  the  estate  by  the 
executor  or  trustee,  it  is  not  necessary  to  ap- 
portion the  tax  among  the  legatees.— In  re  Gold- 
enberg's Estate,  176  N.  Y.  S.  201. 
€=s>893  (N.Y.Sur.)  Evidence  held  to  justify  a 
finding  of  a  tax  appraiser  that  a  gift  of  cor- 
porate stock  was  made  by  decedent  in  contem- 
plation of  his  death  within  the  meaning  of  that 
phrase  in  the  Tax  Law.— In  re  Beyer's  Es- 
tate, 176  N.  Y.  S.  429. 

^=>893  (N.Y.Sur.)  Where  acti<m  is  pending  to 
impress  trust  upon  deceased's  property  pur* 
chased  by  deceased  with  trust  funds,  appraisal 
of  estate  for  purpose  of  assessing  transfer  tax 
should  be  suspended  until  termination  of  the 
action.— In  re  Early's  fLstate,  176  N.  Y.  S. 
575. 

^s»895(l)  (N.Y.Sur.)  Report  of  transfer  tax 
appraiser  and  order  assessing  tax  held'  to  un« 
dervalue  interest  of  decedent  as  a  copartner  of 
a  firm.— In  re  Flurscheim's  EsUte,  176  N.  Y. 
S.  694. 

In  determining  the  value  of  the  good  will  of 
partnership  for  the  purpose  of  assessing  trans- 
fer tax  on  estate  of  deceased  partner,  three  el- 
ements must  be  considered,  net  profits,  capital, 
and  the  number  of  years  purchase.— Id. 
^=»895(5)  (N.Y.Sur.)  Transfer  tax  appraiser, 
in  ascertaining  value  of  stock  left  by  deceased, 
cannot  consider  report  of  statistical  expert,  es- 
timating value  of  stock  by  the  application  to 
the  assets  and  earnings  of  the  corporation  of 
certain  factors  which  he  claims  have  a  fixed  re- 
lation to  market  value,  as  demonstrated  by  anal- 
ysis and  comparison  with  16  corporations,  the 


Tazatiom 


176  NEW  TOBK  SUPPLEMENT 


1002 


stock  of  which  is  openly  and  actively  dealt  in 
on  the  market—In  re  Laidlaw^s  Estate,  176  N. 
Y.  S.  885. 

In  ascertaining  value  of  corporate  stock  for 
transfer  tax  purposes,  the  booKs  of  the  corpo- 
ration may  be  used  as  the  basis  of  valuation, 
in  absence  of  sales  of  the  stock  which  would  in- 
dicate the  market  value. — Id. 
<S=>895(7)  (N.Y.Sur.)  Deduction  of  J?75,000 
from  the  gross  estate  as  counsel  fees  in  deter- 
mining amount  of  transfer  tax  on  estate  of  de- 
cedent havijig  an  interest  in  a  partnership 
valued  at  over  $1,250,000  held  excessive,  where 
the  estate  was  not  difficult  of  administration; 
$25,000  being  ample.— In  re  Flur»cheim*8  Es- 
tate, 176  N.  Y.  S.  604. 

^=»895(9)  (N.Y.Sup.)  In  a  subsequent  proceed- 
ing to  tax  legacies  under  the  Transfer  Tax  Law, 
the  appraiser's  reason  in  a  prior  proceeding  for 
failing  to  levy  a  tax  on  the  estates  of  remainder- 
men, namely,  that  the  estates  in  remainder  were 
contingent,  and  from  which  appraisal  no  appeal 
was  taken,  is  not  res  judicata. — In  re  Golden- 
berg's  Estate,  176  N.  Y.  S.  201. 

In  a  transfer  tax  proceeding,  a  former  and  orig- 
inal report  of  appraiser  that  the  vesting  of  re- 
mainders was  not  then  ascertainable  but  con- 
tingent, where  it  did  not  appear  that  the  ques- 
tion of  vesting  was  then  raised,  does  not  pre- 
clude the  remaindermen  from  claiming  that  the 
estate  vested  upon  testator's  death ;  the  find- 
ing of  the  appraiser  being  so  far  as  the  record 
shows  purely  gratuitous. — Id. 
€=»897  (N.Y.Sup.)  In  fixing  the  amount  of  a 
transfer  tax  while  the  value  of  life  estates  might 
have  been  deducted  in  fixing  the  tax  at  the  time 
of  the  death  of  the  testator,  such  deductions  can- 
not be  made  in  fixing  the  tax  at  a  later  period 
and  after  such  life  tenants  are  dead.— In  re 
Goldenberg's  Estate,  176  N.  Y.  S.  201. 

Where  an  estate  in  remainder  passed  at  the 
time  of  testator's  death,  the  transfer  tax  should 
be  fixed  upon  the  value  as  of  that  date,  and  not 
upon  a  decreased  value,  at  a  subsequent  time, 
when  the  amount  of  the  tax  is  fixed. — Id. 
<9s>898  (N.Y.)  Under  Tax  Law,  §  230,  a  re- 
mainder is  to  be  taxed  at  the  highest  rate  that 
would  be  possible  on  the  happening  of  any  of 
the  contingencies  and  conditions,  however  re- 
mote, which  the  transfer  may  involve.— In  re 
Parker's  Estate,  123  N.  E.  366,  226  N.  Y.  260. 

Where  testator  created  trust  for  life  of  bene- 
ficiaries, with  remainder  over  to  their  heirs 
at  law  or  appointees  by  will,  the  assessed  value 
of  the  remainder  should  be  added  and  combined 
with  the  residue  for  the  purpose  of  determining 
their  value  and  measuring  the  tax,  and,  under 
Tax  Law,  §  230,  the  trustee  must  pay  the 
amount  which  the  residuary  legatee  would  have 
to  pay  should  there  be  no  heirs.- Id. 

Under  Tax  Law,  §  230,  reaiainders  are  to  be 
appraised  at  their  present  value  and  no  distinct 
tion  is  to  be  drawn  between  the  classes  of  re- 
mainders, whether  vested  or  contingent,  the 
gift  being  classed  as  absolute  for  the  purpose  of 
taxation.— Id. 

^=>900t5)  (N.Y.Sup.)  Where  an  order  appealed 
from  erroneouHly  directs  tlie  executor  to  pay 
the  transfer  tax,  whereas  the  estate  is  being 
administered  by  a  trustee,  the  Bi>peUate  court 
has  power  to  correct  the  error  without  sending 
it  hack  to  the  appraisj^r.— In  re  Goldenberg's 
Estate,  17G  N.  Y.  S.  20L 


^3s>900(5)  (N.Y.Sur,)  Allegationa  in  schedules 
and  affidavits  attached  to  appraiser's  report 
will  be  taken  as  true,  on  appeal  from  order  aa^ 
sessing  a  tax  on  value  as  ascertained  by  ap- 
praiser, where  no  evidence  was  submitted  to 
appraiser  to  contradict  or  explain  such  alle- 
gations.—In  re  £ftrly*a  fiaUto,  176  N.  Y.  S. 
575. 

<©=»904  (N.Y.Sup.)  Tax  Lav,  art  10,  S  230, 
amended  by  Laws  1807,  c.  294,  providing  that 
no  deduction  shall  be  made  for  any  contingent 
incumbrance  by  which  an  interest  might  be 
abridged,  but  permitting  refund  in  case  of 
abridgment,  and  not  Tax  Law,  art.  10,  {  225, 
applicable  only  where  there  are  errors  in  the 
original  tax  order,  applies  where  there  was 
an  abridgment  of  an  interest  b^  exercise  of 
powci*  of  appointment  under  a  wiU.— Peoole  ex 
rel.  Metropolitan  Trust  Co.  of  City  of  New 
York  V.  Travis,  176  N.  Y.  S.  765. 

Where  the  state  has  received  a  tax  which 
under  the  law  it  is  not  entitled  to  retain,  upon 
refund  thereof  there  is  no  hardship  in  ad«ling 
thereto  interest  at  the  rate  of  3  per  c«nt.  per 
annum.— Id. 

TELEGRAPHS  ANP  TELEPHONES. 

Seo   Electricity,  «s>19. 

TENANCY  IN  COMMON. 

See  Associations,  ^=»15,  20;    Mortgages,  €=> 
495;    PartiUon,  ^s»14. 

I.  OBEATIOH  AND  EXISTENCB. 

^=d3  (N.Y.Sup.)  Where  plaintiff's  predecessor 
received  a  conveyance  of  a  three-fourths  in- 
terest in  land,  title  to  one-quarter  of  which  was 
outstanding  in  another,  and  entere«]  into  pos> 
session,  he  became  a  tenant  in  common  with 
the  owner  of  the  outstanding  title. — Berger  v. 
Horsfield,  176  N.  Y,  S.  854. 

n.  BffirrtTAti  itioHTs,  duties,  aicd 

UABIUTXES  OF  COTEMANTS. 

^s>l4  (N.Y.Sup.)  While  one  tenant  in  common 
may  disseise  another,  mere  possession  by  one 
of  the  tenants  in  common  alone  is  not  such  an 
ouster,  for  any  one  of  the  tenants  is  entitled  to 
possession  by  virtue  of  his  own  title. — ^Berger 
V.  Horsfield,  17(J  X.  V.  S.  854. 
^=9 15(7,  8)  (N.Y.Sup.)  A  tenant  in  common 
may  disseise  his  cotenant  and  acquire  title  by 
adverse  possession;  but  this  may  oe  done  only 
by  notice  to  the  cotenant  that  lie  claims  pos- 
session adversely,  by  refusal  to  account  for 
rents  and  profits,  or  by  imequivocal  acts  mak- 
ing the  possession  so  visible,  hostile,  and  no- 
torious that  notice  may  be  presumed. — Berger 
v.  Horsfield.  170  N.  Y.  S.  854. 
<S5»I5^11)  (N.Y.Sup.)  Where  plaintiff  claimed 
that  his  predecessors,  who  were  owners  of  an 
undivided  three-fourths  of  laud  and  had  been 
in  possession  for  many  years  by  adverse  pos- 
session, acQuired  title  to  the  other  one-quarter, 
held,  that  the  question  was,  under  the  evidence, 
for  the  jury.— Berger  v.  Horsfield,  176  N.  Y.  S. 
8o4. 

TENDER. 

Sec  Banks  and  Banking,  $==»203;    Sales,  ^=» 
152,  1G2,  176,  343,  344. 
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THEATERS  AND  SHOWS. 

See  Brokers.  ^:=»86;  Infants,  ^=>49;  Injunc- 
tion,  «=»85;    Stipulations,   <ft=>14;    Sunday, 

•THREATS. 

See    Criminal    Law,    *=»843,    566;    Pleading, 

TIME. 

See  Action,  <d=»25;  Appeal,  ^s»222,  280;  At- 
tacliment,  ^=»241;  Banks  and  Banking,  ^=» 
293 ;  Burglary,  €=>42 ;  Canals,  <ft=>18 ;  Car- 
riers, *»12.  114,  140,  177;  Chattel  Mort- 
gages. ^=>240;  Commerce,  ^=»33:  Contracts, 
€=»3i6,  321 ;  Corporations,  ^=»584 :  Courts, 
^s»189;  Criminal  Law.  C=»1167;  Damages, 
«e=»121;  Dedication,  «c»63;  Frauds,  Stat- 
ute of,  ^=5>113 ;  Husband  and  Wife,  «a»4,  19, 
279;  Insurance,  «=»26,  825;  Interest,  «s»39; 
Intoxicating  Liquors.  ^=»103 ;  Judgment,  ^» 
143,  167,  171 ;  Landlord  and  Tenant,  «=»164, 
227;  Larceny,  «=s>64;  Libel  and  Slander, 
^=9109;  Limitation  of  Actions,  e=»2,  88,  99, 
169,  195;  Municipal  Corporations,  ^s»817; 
Pleading,  ^a»338;  Receiring  Stolen  Goods, 
<5=»8:  fiales.  «=s>81,  89,  152,  172,  176.  182, 
340,  445;  Specific  Performance,  <s»28,  47, 
79;  Taxation,  «=>S4,  861,  876.  897;  Trial, 
«=»171;   War,  ♦»10, 11,  12;  Wills,  <&=>634. 

«=»8  (N.Y.Sup.)  Where  no  time  is  mentioned 
in  the  agreement  for  labor  or  performance  of 
services  "by  the  day,"  the  parties  must  be  pre- 
sumed to  have  contracted  with  reference  to  an 
eight-hour  working  day,  and  it  is  Incumbent 
upon  a  party  so  alleging  to  show  conclusively 
that  the  contract  was  for  a  24-hour  day.— P. 
Franz  &  Co.  v.  Lamey,  176  N.  Y.  S.  26. 

TORTS. 

See  Admiralty,*  «=»21;  Forcible  Entry  and  De- 
tainer, ^=s>9;  Fraud,  ^=93-^9;  Malicious 
Prosecution,  ^=»1(>-71;  Municipal  Corpora- 
tions, <$5»803-821;  Negligence,  <g=5>32-33; 
Nuisance,  <S=>23-35 ;  States,  «=»112;  Trover 
and  Conversion. 

TOWNS. 

See  Gas,  ^c»6,  13;  Indictment  and  Informa- 
tion, «=a>aS.  65 ;  Intoxicating  Liquors,  «s»236; 
Municipal  Corporations,  ^s>514. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Conspiracy,  ^=>34. 

TRADE  UNIONS. 

See  Associations,  <@es»15,  20 ;  Corporations,  ^=» 
80,  294,  542. 

TRADING  WITH  THE  ENEMY  ACT. 

See  Costs,  •©=>9 ;    War,  «=»11,  12,  15. 


TREATIES. 

See  War,  <©=»12. 

^=>6  (N.Y.Sup.)  A  state  of  war  does  not  dis- 
solve all  treaties  between  the  belli^rent  coun- 
tries having  to  do  with  immovables  and  their 
ownership  immediately  upon  state  of  war.— 
Hughes  V.  Techt,  176  N.  Y.  S.  356. 

TRESPASS. 

See  Carriers,  e=>244;  Electricity,  <5=»15;  Neg- 
ligence, ^=»33. 

TRIAL 

See  Costs;  Courts,  <8=»202;  Criminal  liaw,  <©=» 
687;    Jury;    New  Trial;    Reference;    Venue. 

ITor  trial  of  particular  actions  or  prooeedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal. 

L  KOTIC£  OF  TRIAIi  AHB  FRZXIMI- 
KABY  PBOCEEDZHGS. 

^=s>3  (N.Y.Sup.)  In  an  action  for  partition, 
where  one  defendant  denied  the  allegation  of 
the  complaint  that  all  parties  were  of  sound 
mind,  and  set  up  as  a  deiense  that  her  husband, 
another  defendant,  was  of  unsound  mind, 
though  such  matter  was  insufficient  as  a  de- 
fense, nevertheless  the  court  should  have  de- 
termined whether  or  not  such  defendant  was 
an  incompetent,  before  granting  order  of  ref- 
erence; affidavit  as  to  incompetency  and  un- 
soundness of  mind  being  submitted  m  opposi- 
tion to  the  motion  for  referenoe.— Bemat^n  v. 
Bernstein,  176  N.  Y.  S.  82Q.  . 

xn.  comME  AKD  oQiroucT  or 

TRIAIi  IK   OEHBRAXi. 

«©=»29(3)  (N.Y.Sup.)  Where,  in  acUon  for  com- 
missions, there  wds  a  sharp  conflict  in  the  evi- 
dence, and  the  court  charged  that  all  witnesses, 
except  one  H.,  for  plaintiff,  were  interested  wit- 
nesses, it  was  error  for  the  court,  in  response  to 
a  request  to  charge  that  the  purchaser  was  a 
disinterested  witness,  to  «tate  that  he  was  very 
interested,  when  there  was  evidence  to  the  con- 
trary; the  Question  being  at  most  one  for  the 
Jury.— Goetz  v.  Acker,  176  N.  Y.  S.  107. 

V,   ABGmCBNTS  AIQI  GONDUOT  OF 
COtTNSEIi. 

^=»I27  (N.Y.Sup.)  In  action  to  recover  costs  of 
repairs  to  automobile,  made  necessary  by  col- 
lision with  defendants*  automobile,  it  is  error 
to  permit  introduction  of  evidence  that  defend- 
ants were  insured.— Iloran  v.  Aitman,  17(j  N.  Y. 
S.  433. 

e=>l33(5)  (N.Y.Sup.)  Where  issue  of  fact  pre- 
sented question  of  verncity  between  plaintiff's 
witness,  formerly  its  sales  manager,  and  de- 
fendant, the  cross-examination  of  plain  tiff *s  wit- 
ness, so  as  to  bring  out  fact  that  he  was  a  sub- 
ject of  Germany  a«d  had  left  pluiutifr*s  service 
because  place  of  employment  was  within  wnr 
zone,  was  prejudicial  error,  in  view  of  war 
with  Germany,  which  was  not  cured  by  couil's 
statement  to  jury  tiiat  such  evidence  sbuuTd 
not  prejudice  them,  and  that  aliens  biive  same 
standing  in  court  as  citizens.— Ernst  Zobel  Co. 
v.  Canals,  176  N.  Y.  S.  537. 
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VI.  TAKIirO   0A8S   OB   QTHESBTZON 
FROM  JURY. 

(A)  ^aeations  of  Law  or  of  Fact  in  Gea- 
eral. 

<@=>I40(2)  (N.X.Sup.)  That  plaintiff's  testi- 
mony was  somewhat  contradictory  as  to  when 
agreement  in  question  was  made  was  purely  a 
question  of  fact,  and  did  not  warrant  dismissal 
at  close  of  plaintiff's  case.— Gottlieb  t.  Gins, 
176  N.  Y.  S.  487. 

(C)  Dismissal  or  Nonsalt. 

^=>I65  (N.Y.Sup.)  Dismissal  of  complaint  on 
the  merits  is  a  determination  of  the  issues  of 
fact  in  favor  of  defendant— Karsch  v.  Inter- 
borough  Rapid  Transit  Co.,  176  N.  Y.  S.  774. 

Where  plaintiff's  testimony,  sufficient,  if  be- 
lieved, to  make  prima  facie  case,  was  positive, 
direct,  and  not  incredible  upon  its  face,  dis- 
missal of  complaint  upon  the  merits,  in  absence, 
of  any  testimony  by  defendant,  by  court  trying 
case  without  jury,  was  error;  it  having  been 
court's  duty  to*^ive  credit  to  such  testimony. 
-Id- 
CD)  Direotlon  of  Vordlot. 

^s»17l  (N.Y.Sup.)  It  was  irregular,  after  the 
jury  was  sworn,  tor  plaintiff  to  move  to  strike 
out  the  separate  defense,  on  the  ground  that 
it  was  insufficient  in  law,  and,  after  granting  of 
that  motion,  to  obtain  the  direction  of  a  ver- 
dict in  its  favor;  no  evidence  having  been  in- 
troduced.—City  of  New  York  v.  Brooklyn 
Heights  R.  Co.,  176  N.  Y.  S.  578. 

Vn.   INSTRUOTIONS  TO  JURY. 

(A)  Pro-vlnce   of  Coart  and  Jury   fa   Oea« 
oral* 

€=3>I9I(5)  (N.Y.Sup.)  In  action  for  malicious 
prosecution,  question  as  to  whether  defendant 
instituted  or  prosecuted  the  criminal  proceeding 
against  plaintiff  for  stealing  defendant's  boat 
^Id  for  the  jury,  so  that  trial  court's  assump- 
tion of  the  fact  in  his  charge  was  improper. — 
Anderson  v.  Dyer,  176  N.  Y.  S.  758. 

(B)  Nocessltr  aad  Sabjoot-Matter. 

^=»203(1)  (N.Y.Sup.)  Defendant  is  entitled  to 
have  case  submitted  on  the  correct  theory. — 
Wood  V.  Dudley,  176  N.  Y.  S.  494. 

(C)  Form,  R^QUlsltes,  and  flaAcleaor. 

^=>233(1)  (N.Y.Sup.)  In  action  to  recover  back 
part  payment  on  purchase  of  restaurant,  it  be- 
ing admitted  that  plaintiffs  were  to  have  had 
opportunity  of  supervising  and  examining  the 
receipts  for  a  certain  time,  plaintiffs  were  enti- 
tled to  have  the  jury  clearly  and  definitely  in- 
structed on  such  vital  point  of  the  case,  having 
given  testimony  sufficient  to  permit  finding 
that  such  opportunity  for  such  investigation 
had  been  denied  them,  and  the  instruction  that 
the  jury  might  take  the  matter  into  considera- 
tion was  insufficient  to  protect  their  rights  in 
the  premises.— Stein  v.  Pefagallo,  176  N.  Y. 
S.  453. 

«=>233(1)  (N.Y.Sup.)  In  an  action  for  false 
representations,  court's  charge  stating  specific 
items  to  which  plaintiff  is  entitled  upon  his  sus- 
taining burden  of  proof  was  objectionable, 
where  the  rule  of  damages  as  to  some  of  the 
items  was  based  upon  theory  that  contract  had 


been  affirmed,  and  a«  to  other  items  was  based 
upon  theory  that  contract  had  been  rescinded. 
—Wood  v.  Dudley,  176  N.  Y.  S.  4M. 

(Q)  Goastraetloa  aad   Ovoratloa. 

<$S3»296(7)  (N.Y.Sup.)  In  a  salesman's  action  for 
commission  on  a  sale  not  consummated,  because 
the  goods  were  "seeonds,"  and  not  parfect, 
as  plaintiff  claimed  he  was  authorized  to  aeu 
them,  an  instruction  erroneously  imposing  upon 
plaintiff  the  burden  of  showing  that  be  sold 
the  goods  as  seconds,  contrary  to  his  theory  of 
the  case,  held  not  cured  by  otiier  instructions. 
-Jacobs  T.  KaU,  176  N.  Y.  S.  881. 

TROVER  AND  CONVERSION. 

See  Appeal,  ^=>889;  Bankruptcy,  ^=s»117; 
Fraudulent  Conveyances,  ^s»267;  Receivers, 
«s>142;  Shipmng,  4=s>117;  Specific  Per- 
formance, ^s»68. 

X.  AOTS    OONBTIVU  ItLN  O    OONVER- 

SION  AlfP  LTABTT.ITY 

TKEBEFOR. 

^s»9^)  (N.Y.Sop.)  Conversion  may  ba  main- 
tained without  a  formal  demand  for  the  prop- 
erty, where  defendant  had  placed  it  beyond  his 
e>wer  to  comply  with  the  demand  if  made.— 
rown  ▼.  Perera,  176  N.  Y.  S.  215. 

n.  ACTIONS. 

(A)  Rlslftt  of  Aetloa  aad  Defenaes. 

«=»I6  (N.Y.Sup.)  When  plaintiff  was  not  In 
possession  of  the  proper^  at  the  time  of  de- 
fendant's conversion,  to  recover  he  must  show 
property  in  himself  and  his  right  to  immediate 
possession,  for  plaintiff  must  recover  on  the 
strength  of  his  own  legal  right,  and  not  on 
the  defects  in  defendants  title.— Kllis  v.  Fee- 
ney  &  Sheehan  Bldg.  Co.,  176  N.  Y.  S.  61. 

(C)  JBTfdeaoe. 

«=»40(3)  (N.Y.Sup.)  Evidence  that  plaintiffs' 
books  did  not  disclose  a  sale  of  foreign  money 
by  its  agent  to  defendant  does  not  sustain  a 
finding  that  defendant  received  stolen  moneys, 
since  the  agent  may  have  made  the  sale  without 
felonious  intent  and  decided  to  appropriate  tne 
proceeds  afterward.— Brown  t.  Perera^  176  N. 
Y.   S.  215. 

^=>40(4)  ^N.Y.Sup.)  In  action  by  buyer  for 
conversion  of  several  carloads  or  fish  oil  by 
defendant,  a  factor,  under  an  airreement  with 
manufacturer  for  sale  of  the  oil,  held,  that 
defendant  participated  in  diversion  by  manage- 
turer  and  appropriated  proceeds  with  knowl- 
edge that  manufacturer  was  diverting  the  oil 
from  plabtlf.— Proctor  &;  Gamble  Go.  t.  Peters, 
White  &  Co.,  176  N.  Y.  S.  160. 

TRUST  DEEDS. 

See  Mortgages* 

TRUSTS. 

See  Evidence,  ^=s>121;  Parties,  «ss>7,  76;  Per- 
jury, «S=»7;  Taxation,  «=»866.  890,893,  900; 
Vendor  and  Purchaser,  €=»lo8;  Wills,  ^=> 
498,  616,  618,  692,  695;  Witnesses,  <$=»171^ 
178. 
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X.   CREATIOir,   BXISTBHOE,   AlVD   VA* 

uoivy. 

(A)  Bxpress    Trust*. 

€=5>34(1)  (N.Y.Sup.)  A  deposit  by  one  person 
of  his  own  money  in  his  own  name  as  trustee 
for  another,  standing  alone,  does  not  establish 
an  irrevocable  trust  during  lifetime  of  deposi- 
tor, but  is  a  tentative  trust  merely  revocable 
at  will  until  depositor  dies  or  completes  gift  in 
his  lifetime  by  some  unequivocal  act  or  decla- 
ration, such  as  delivery  of  passbook,  or  notice  to 
beneficiary.-— Walsh  v.  Emigrant  Industrial  Sav. 
Bank,  176  N.  Y.  S.  418. 

«=»35(1)  (N.Y.Sup.)  An  agreement  between 
trust  company  and  mortgagor  reciting  a  con- 
veyance to  trust  company,  as  trnstee,  of  a  part 
of  mortgaged  premises,  both  of  which  instru- 
ments were  intended' as  part  of  same  transac- 
tion,  whereby  trust  company  covenanted  to 
hold  title  to  realty  in  trust  to  sell  it,  and  to 
pay  from  proceeds  certi^n  other  mortgages  on 
different  parts,  a  mortgage  directly  to  it,  and 
certain  obligations  of  mortgagor,  and  to  recon- 
vey  unsold  realty,  created  a  valid  trust.— Union 
Trust  Co.  of  Lancaster,  Pa.,  v.  Johns,  176  N. 
Y.  S.  525. 

^=>4I  (N.Y.Sup.)  Where  one  deposits  his  own 
money  in  his  own  name  in  trust  for  another 
and  dies  before  the  beneficiary,  without  revoca- 
tion or  any  decisive  act  or  declaration  of  dis- 
affirmance, the  presumption  arises  that  an  ab- 
solute trust  was  created  as  to  balance  on  band 
at  depositor's  death.^Walsh  v.  Emigrant  In- 
dustrial Sav.  Bank.  176  N.  Y.  S.  418. 
Q=s>59(4)  (N.Y.Sup.)  Where  one  deposited  mon- 
ey in  ner  own  name  in  trust  for  another,  and, 
when  calling  in  a  stranger  to  draw  her  will, 
exhibited  three  savings  bank  books  and  stated 
that  theyvreprescnted  deposits  of  about  a  cer- 
tain sum,  and  bequeathed  her  estate  on  that 
basis,  and  shortly  after  declared  to  another 
witness  that  she  did  not  want  beneficlarv  to 
have  any  of  her  money,  such  declarations  show- 
ed an  amrmative  act  of  revocation  or  disaffirm- 
ance of  trust.— Walsh  v.  Emigrant  Industrial 
Sav.  Bank,  176  N.  Y.  S.  418. 

Where  decedent  had  deposited  money  in  her 
own  name  as  trustee  for  another,  and  had  not 
revoked  the  trust  in  her  lifetime,  she  could 
do  so  by  will.— Id. 

IV.  MANAGEBCEMT  AND  DISPOSAL 
OF  TRUST  FBOPEBTT. 

<e=»l87  (N.Y.Sup.)  It  is  the  duty  of  a  trustee 
to  act  for  the  best  interests  of  the  beneficiary, 
and  to  use  every  proper  means  of  conserving 
the  trust  estate,  and  not  to  dissipate  it  by  sub- 
jecting it  to  the  hazard  of  a  foreclosure  sale 
under  a  mortgage  held  adversely  to  the  rights 
of  the  beneficiary. — Union  Trust  Co.  of  Can- 
caster,  Pa.,  V.  Johns,  176  N.  Y.  S.  525. 
^=9  189  (N.Y.Sup.)  A  trustee  may  sell  shares  of 
stock  without  receiving  authority  from  court 
to  make  such  sale,  where  the  stock  was  not  one 
in  which  trust  funds  could  be  invested  under 
the  laws  of  the  state,  notwithstanding  the  tes- 
tator who  created  the  trust  authorized  the 
trustee  to  retain  all  property  invested  as  it  was, 
without  regard  to  the  requirement  of  law  con- 
cerning    investments     by     trustee.— Guaranty 


Trust  Co.  of  New  York  v.  United  States  Steel 
Corporation,  176  N.#y.  S.  402. 
^==»23 1  (1)  (N.Y.Sup.)  As  a  general  rule,  a  trus- 
tee will  not  be  permitted  to  make  a  profit  in 
dealing  with  the  property  of  the  trust.— In  re 
Bussman's  Estate.  176  N.  Y.  S.  505. 
^=»2S\{S)  (N.Y.Sup.)  A  trust  company,  which 
accepted  a  conveyance  of  mortgaged  premises 
and  agreed  to  hold  title  in  trust,  to  sell  and 
to  pay  certain  mortgages,  taxes,  and  other  ob- 
ligations of  mortgagor,  and  to  reconvey  unsold 
realty,  and  which  entered  on  performance  of 
trust,  could  not  destroy  it  by  taking  assi^- 
ments  of  mortgages  against  property  superior 
to  its  title  as  trustee,  and  by  using  them  to 
destroy  such  title.— Union  Trust  Co.  of  Lancas- 
ter, Pa.,  v.  Johns,  176  N.  Y.  S.  525. 

A  trust  company,  taking  a  conveyance  of 
part  of  mortgaged  premises  and  agreeing  to 
hold  title  in  trust,  to  sell  and  to  pay  certain 
mortgage  liens  and  other  obligations  of  mort- 
ga^r,  and  to  reconvey  unsold  realty,  cannot 
maintain  an  action  to  foreclose  each  mortgages^ 
assigned  to  it  years  after  time  when  last  in* 
terest  was  paid  thereon,  in  an  effort  to  enforce 
them  against  trust  estate.— Id. 

Where  mortgagor  conveyed  part  of  mortgag- 
ed premises  to  trust  company,  which  covenant- 
ed to  hold  title  in  trust,  to  sell  it  and  to  pay 
certain  mortgage  liens,  taxes  and  other  obliga- 
tions of  mortgagor,  and  to  reconvey  unsold 
realty,  its  president,  thereafter  taking  an  as- 
signment of  one  of  such  mortgages  superior  to 
trust  company's  title  as  trustee,  occupied  the 
same  relation  as  the  trust  company,  and  could 
not  enforce  the  -mortgage,  so  as  to  destroy 
trustee's  title.— Id. 

VI.  AGoenHmre  and  oom^eitsa- 
noN  or  trustee. 

^=s>298  (N.Y.Sup.)  The  provisions  of  Code 
Civ.  Proc.  (  2641,  relating  to  settliment  of  ac- 
counts of  resident  testamentary  trustees,  were 
not  intended  to  limit  the  iurisdlction  of  the 
surrogate,  conferred  generally  by  the  preceding 
sections  of  chapter  18  of  the  Code,  but  to  re- 
move any  doubt  as  to  whether,  in  a  case  pro- 
vided for  in  that  section,  the  surrogate  would 
have  jurisdiction.— People  ex  rel.  Stafford  v. 
Washburn,  176  N.  Y.  S.  833. 
^=»3I6(2)  (N.Y.Sup.)  Testamentary  trustees, 
judicial  settlement  of  their  accounts  before  the 
trust  is  terminated,  are  entitled  to  half  com- 
missions upon  the  value  of  real  property  re- 
ceived by  them  prior  to  the  amendment  ol 
Code  Civ.  Proc.  §  2753,  by  Laws  1916,  c.  596. 
—Petition  of  Beams,  176  N.  Y.  S.  794. 

VII.  estabushheht  and  en- 

FORGEKEKT  OF  TRUST. 

(A)  RisUts  Of  Cestui  <lae  Trnat  «■  Aaralnat 
Trustee. 

^s»348  (N.Y.Sur.)  Property  purchased  by  de- 
ceased with  trust  funds  descends  to  heir  or 
next  of  kin  impressed  with  the  trust,  and  such 
heirs  or  next  of  kin  hold  the  property  as  trus- 
tees for  beneficiaries  of  trust.— In  re  Early's 
Estate,  176  N.  Y.  S.  575. 

TYPEWRITING. 

See  Sales,  ^=>58. 
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UNITED  STATES. 

See  Evidence,  ®=>46;   Treaties. 

VACCINATION. 

See  States,  <&s»112. 

VENDOR  AND  PURCHASER. 

See  Brokers,  <S=5>8,  53,  67,  86;  Eminent  Do- 
main, ^=»71,  168;  Evidence,  ^=»441;  Mu- 
nicipal Corporations,  ^=»80S;  Sales;  Specif- 
ic Performance,  «=>12,  41,  64;  Taxation,  ^=» 
R66,  893 ;  Trial,  «=>29 ;  Trusts,  €=»35,  231, 
348. 

n.   CONSTRUCTION  AND  OPERA- 
TION  OF  CONTRACT. 

^=>49  (N.Y.Sup.)  Where  a  contract  for  the 
sale  of  lots  provided  that  an  annual  charj^e  of 
$4  a  lot  should  be  paid,  and  used  in  mainte- 
nance of  roads  and  parks  as  the  vendor  might 
determine,  the  purchaser's  contention  that  such 
charge  was  for  use  in  maintaining  a  bulkhead 
was  untenable.— Neponsit  Realty  Ck>.  v.  Judge, 
176  N.  Y.  S.  188. 

IV.  PERFORMANCE    OF    CONTRACT^ 
(A)  Title  and  Estate  of  Vendor. 

<©=»I30(2)  (N.T.)  A  "marketable  title"  is  one 
that  may  be  freely  made  the  subject  of  resale. 
— TrimboU  v.  Kinkel.  123  N.  E.  205,  226  N.  Y. 
147. 

V.  RIGHTS  AND  UABIIilTIES  OF 
PARTIES. 
*     (A)  As  to  BSnolK  Otliev. 

<=»I88  (N.Y.Sup.)  Under  a  written  contract 
for  sale  of  land,  the  vendor  is  deemed  in  equi- 
ty to  be  th«  trustee  of  the  title  for  the  pur- 
chaser, and  the  purchaser  to  be  the  trustee  of 
the  vendor  for  the  purchase  money,  and  the 
purchaser's  interest  in  the  contract  is  "realty." 
— Neponsit  Realty  Co.  v.  Judge,  176  N.  Y.  S. 
133. 

^=^20 1  (N.Y.Sup.)  Generally  a  purchaser  is  en- 
titled to  any  benefits  or  improvements  to  tne 
land  after  the  date  of  the  contract— Neponsit 
Realty  Co.  v.  Judge,  176  N,  Y.  S.  133. 
^=^202  (N.Y.Sup.)  Generally  a  purchaser  in  a 
contract  for  sale  of  land  is  entitled  to  any 
benefits  or  improvements  to  the  land  after  the 
date  of  the  contract,  and  must  bear  any  losses 
by  fire  or  otherwise  occurring  without  the 
fault  of  the  vendor. — Neponsit  Realty  Co.  v. 
Judge,  176  N.  Y.  S.  133. 

<@=:9203  (N.Y.Sup.)  Where  plaintiff  contracted 
in  writing  for  sale  of  four  lots,  and  it  appeared 
that  washing  away  of  part  of  rear  nf  two  lots 
within  bulkhead  was  not  caused  by  its  fault 
or  neglect,  purchaser  would  have  to  bear  loss 
arising  from  the  resulting  depreciation  in  val- 
ue.—Neponsit  Realty  Co.  v.  Judge.  176  N.  Y. 
S.  133. 

(C)  Bona  Fide  Purchaaera. 
^s=>237  (N.Y.)  The  mere  existence  of  a  preced- 
ent debt  is  not  sufficient  con.sideration  to  sup- 
port a  conveyance  as  against  prior  equities, 
even  when  it- is  accepted  in  absolute  payment 
and  satisfaction  of  the  antecedent  debt. — Or- 
they  V.  Bowden,  123  N.  E.  487,  226  N.  Y.  234. 


VENUE. 

See  Appeal,  ^s»843;  Courts,  ^3s>188. 

in.  CHANGE    OF  VENUE   OR   PX.ACE 
OF   TRIAI.. 

<&=>52(1)  (N.Y.Sup.)  In  a  guest's  action  against 
an  innkeeper  for  failure  to  deliver  luggage 
after  leaving  the  hotel,  it  was  error  to  refuse  a 
motion  to  change  the  place  of  trial  to  the  coun- 
ty where  the  cause  of  action  arose  ;^  it  appear- 
ing that  the  inconvenience  of  obtaining  witness- 
es would  be  about  equal. — Sheffell  v.  C.  W. 
Miller  Transfer  Co.,  176  N.  Y.  S.  383. 

WAR. 

See  Contracts,  ^s>141,  309;  Costs,  «»»;  Elec- 
tions, ^=3»182;  Evidence,  «=d46;  Oas,  ^=s» 
13;  Sales,  «=»85;  Treaties,  «=»6;  Trial, 
($=9188. 

<&=»I0(1)  (N.Y.Sup.)  The  rule  of  the  law  of  na- 
tions and  the  common  law  is  that  only  commer- 
cial contracts  such  as  give  aid  and  comfort  to 
the   enemy,   or  are  against  the   policy   of   the 

§overnment,  are  void  Us  to  all  acts  to  be  done 
uring  the  war,  though  the  contracts  were 
made  before  the  war.— Rannengiesser  v.  Israel- 
owitz.  176  N.  Y.  S.  535. 

^=»I0(1)  (N.Y.Sup.)  Where  plaintiff  purchas- 
ed from  defendants  war  bonds  of  the  German 
government,  receiving  a  .^eceipt,  and  the  bonds 
were  not  delivered  prior  to  the  declaration 
of  war  against  Germany  by  the  United  States, 
heldf  that  the  contract  then  became  illegal,  and 
plaintiff  might  repudiate  it  and  recover  from 
defendants  the  amount  he  had  paid  them.— Erd- 
reich  v.  Zimmermann,  176  N.  Y.  S.  762. 
<$=>ri  (N.Y.Sup.)  Where  alien  subiwjts  in  a 
country  belligerent  with  land  of  their  national- 
ity are  allowed  to  remain,  either  for  a  specified 
time  after  commencement  of  war  or  during 
good  behavior,  they  are  exonerated  from  the 
(Usabilities  of  enemies  for  such  time  as  they  in 
fact  stay,  and  are  placed  in  the  same  position 
as  other  foreigners,  except  as  to  trading,  etc.— 
Hughes  V.  Techt.  176  N.  Y.  S.  356. 
C=>I2  (N.Y.Sup.)  A  daughter  of  a  resident,  and 
one  of  the  sole  heirs,  presumptively,  of  any 
realty  of  which  seisin  was  in  her  father  at  his 
death,  though  the  wife  of  an  Austrian  subject, 
after  the  President's  proclamation  of  war  with 
Anstria  December  7,  1917,  and  herself  a  sub- 
ject of  Austria,  under  Act  Cong.  March  2, 1907. 
S  3  (U.  S.  Comp.  St.  I  3960),  might  inherit  as 
an  *'alien  friend,"  under  Real  Property  Law,  f 
10,  as  amended  in  1913,— Hughes  v.  Techt,  176 
N.  Y.  S.  356. 

Our  public  law  will  look  upon  alien  subjects 
of  a  power  in  a  state  of  belligerency  against 
us  as  alien  friends,  capable  of  inheriting  under 
Real  Property  Law,  |  10,  as  amended  in  1913, 
while  domiciled  here,  until  and  unless  public 
order  and  security,  as  proclaimed  by  the  execu- 
tive, declares  thorn  of  enemy  character,  which, 
as  to  resident  wife  of  Austrian  subject,  and 
notwithstanding  the  Trading  with  the  Knemy 
Act  (U.  S.  Comp.  St.  1918,  $$  3115»2a- 
3115VL>J)r  li&s  n<)t  been  done  by  any  proclama- 
tion of  the  executive.— Id. 

Even  if  a  wife  of  an  Austrian  subject,  taking 
his   nationality,   is    an    "alien    enemy,"    within 
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that  term  as  defined  in  the  Trading  with  the 
Enemy  Act  (U.  S.  Comp.  St.  1918,  §|  3115%a- 
8115^j),  the  provisions  of  the  -treaty  between 
the  United  States  and  the  Austrian  Empire, 
proclaimed  February  25,  1850,  protects  her 
right  of  inheritance  from  her  father  for  two 
years  from  date  of  descent,  unless  such  treaty 
was  abrogated  by  the  declaration  of  war  with 
Austrian  Empire  ex  proprio  vigorc. — Id. 

Even  if  right  of  inheritance  of  a  woman  tak- 
ing the  nationality  of  her  husband,  an  Austrian 
subject,  acquired  under  treaty  between  Tnitcd 
States  and  the  Imperial  and  Royal  Austro- 
Hungarian  government,  proclaimed  February 
25,  1850,  to  take  for  two  years  after  descent, 
did  not  survive  the  proclamation  of  a  state 
of  war  of  December  *,  1017,  between  United 
States  and  Austria,  Rev.  St.  U.  S.  §  4008  (U. 
S.  Comp.  St.  §  7616),  preserves  such  treaty  rights 
for  time  allowed  by  treaty  to  dispose  of  property 
and  depart.~Id. 

^=»I2  (N.Y.Sur.)  A  Surrogate's  Court  has  no 
power  to  direct  the  payment  of  fees  to  the  at- 
torneys for  the  Alien  Property  Custodian; 
sums  coming  to  such  custodian  being  paid  di- 
rectly to  him,  and  adjustment  of  fees  due  his* 
attorneys  being  left  with  him.— In  re  Jurgen- 
8on»8  Estate,  176  N.  Y.  S.  262. 
^=9 1 5  (N.y.Sup.)  Where  aliens,  residents  of 
the  United  States,  before  the  outbreak  of  the 
war  with  Germany  contracted  for  the  purchase 
and  sale  of  German  money,  it  was  not  illegal 
for  them  to  execute  their  agreement  after  the 
outbreak  of  the  war;  the  case  not  being  with- 
in the  rule  of  the  law  of  nations  and  the  com- 
mon law  prohibiting  commercial  transactions 
giving  aid  and  comfort  to  the  enemy,  or  which 
are  forbidden  by,  or  against  the  policy  of,  the 
government— Kannengiesser  v.  Israelowita,  176 
N.  Y.  S.  535. 

WAR  BONDS. 

See  War,  <e=»10. 

WAREHOUSEMEN. 

See     Carriers,     «=»140:      Pleading,     «=»237; 
Sales,  (©=:>162,  176. 

<S=»24(4)  (N.Y.Sup.)  Where  goods  stored  with 
warehousemen  were  stolen,  warehouseman  is 
not  liable,  unless  he  was  negligent,  by  failing 
to  exercise  that  degree  of  care  over  the  proper- 
ty intrusted  to  him  that  men  of  prudence  would 
exercise  under  like  circumstances  in  regard  to 
their  own  property,  and  unless  such  negligence 
contributed  to  the  theft.—Wilaon  v.  ^ristal, 
176  N.  Y.  S.  341. 

^=»34(.5)  (N.Y.Sup.)  In  action  against  ware- 
hooseman  for  refusal  to  deliver  stored  goods, 
priwf  by  defendant  that  the  goods  were  stolen 
shifts  burden  of  proof  upon  plaintiff  to  prove 
that  warehouseman  failed  to  use  due  care  or 
waa  negligent.— Wilson  v.  Christal,  176  N.  Y. 
S.   341. 

In  action  against  warehouseman  for  failure 
to  deliver  stored  goods  upon  request  therefor, 
where  plaintiff  establishes  pritaa  facie  case  by 
proof  of  bailment  and  failure  to  deliver,  the 
burden  is  upon  wanjhonseman  to  establish  the 
existence  of  a  lawful  excuse  for  such  refusal, 
in  view  of  General  Business  Law,  |  95.— Id. 


«Bs>34<7)  (N.Y.Sup.)  In  action  against  ware- 
houseman for  failure  to  deliver  stored  goods 
upon  demand  therefor,  plaintiff  establishes  pri- 
ma facie  case  by  proving  the  bailment,  and 
warehouseman's  refusal  or  failure  to  deliver  it 
up.— Wilson  r.  Christal,  176  N.  Y.  S.  341. 
€=»34(9)  (N.Y.Sup.)  In  action  against  ware- 
houseman for  failure  to  deliver  stored  goods  up- 
on demand  therefor,  where  defense  was  the  theft 
of  the  goods,  whether  the  warehouseman  had  ex- 
ercised that  degree  c^  care  over  the  property 
that  men  of  ordinary  prudence  would  exercise 
under  like  circumstances  in  regard  to  their  own 
ropcrtv  was  a  question  for  the  jury.— Wilson  v. 


176  N.  Y.  S.  341. 


property 
Christal, 

WAR  INDUSTRIES  BOARD. 

See  Gas,  ^=»13. 

WATERS  AND  WATER  COURSES. 

See  Canals ;   Eminent  Domain,  ^ssOS;  Naviga- 
ble Waters;   Nuisance,  <8=»23,  35. 

XI.  NATTTRAIi  WATER  C017R8E8. 
(A)  RlpAriAn  Rlflfbts  in  General. 
^s»40  (N.Y.)  Rights  of  a  riparian  owner  in 
navigable  or  unnavigable  waters  are  incident 
to  his  ownership  of  the  bank,  and  do  not  depend 
upon  ownership  of  the  bed.— United  Paper 
Board  Co.  v.  Iroquois  Pulp  &  Paper  Co.,  123 
N.  E.  200,  226  N.  Y.  88. 

^:»42  (N.Y.)  A  riparian  owner  may  use  the 
water  of  a  flowing  stream  for  domestic  or  in- 
dustrial purposes,  provided  he  does  not  injure 
the  rii^ts  of  other  owners,  puts  it  to  reason- 
able use,  and  returns  the  water  to  the  stream 
on  his  own  land.— United  Paper  Board  Co.  v. 
Iroqnois  Pulp  &  Paper  Co.,  123  N.  B.  200,  226 
N.  Y.  38. 

Vn.    COKVEYAHOEft      AHD      GON* 
TRACTS. 

^E39|53  (N.Y.)  A  riparian  owner  may  release 
or  grant  his  right  in  navigable  or  unnaviga- 
ble waters  to  another  or  restrict  or  reserve  it, 
as  owner  of  the  estate  of  which  it  is  a  part, 
to  specified  uses  or  places.— United  Paper  Board 
Co.  V.  Iroquois  Pulp  &,  Paper  Co.,  123  N.  E. 
200,  226  N.  Y.  38. 

^=s>l56(2)  (N.Y.)  The  intent  of  parties  as  ex- 
pressed in  a  deed  by  a  riparian  owner,  convey- 
ing riirhts  to  use  water  for  manufacturing  pur- 
poses on  the  lands  convej'ed  with  certain  res- 
ervations, must  be  ascertained  from  its  lan- 
guage considered  with  the  physical  conditions 
and  the  attending  circumstances.— United  Pa- 
per Board  Co.  v,  Iroquois  Pulp  &  Paper  Co., 
123  N.  E.  200,  226  N.  Y.  38. 

A  grant  of  water  rights  will  not  be  impaired 
by  any  exceptions  in  the  grant  further  than 
necessary;  such  a  grant  and  reservation  to 
be  construed  most  beneficially  for  the  grantee. 
— Id. 

A  conveyance  of  riparian  land,  with  right  to 
take  one-half  of  all  the  water  flowing  by  a 
point,  except  that  neepssary  to  operate  grantor's 
sawmill,  transferred  to  the  grantee  the  entire 
riparian  right  of  grantors,  except  that  ex- 
pressly reserved,  not  merely  one-half  his  right. 
— Id. 
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«cs>l56(6)  (N.Y.)  The  grantee  of  a  aerrient  es- 
tate cannot  make  use  of  water  rights  granted  by 
the  former  owner  of  both  estates  to  the  grantee 
of  the  dominant  estate,  nor  use  more  water 
than  necessary  to  accomplish  the  purposes  pro- 
vided in  the  reservations  to  the  servient  estate. 
—United  Paper  Board  Co.  v.  Iroquois  Pulp  & 
Paper  Co.,  123  N.  E.  200,  226  N.  Y.  38. 

IX.   PUBLIC  WATER  SUPPLY. 
(A)  Domestio  and  M«iil«lp«l  Purposes. 

€=>208*(N.Y.Sup.)  A  dty  cannot  escape  liabil- 
ity to  property  owners  for  damages  to  premises 
by  inflow  of  water  from  break  in  water  main, 
when  the  full  pressure  from  a  new  aqueduct 
was  turned  on.  by  showing  the  proper  way  of 
finding  out  wnetner  the  mains  were  strong 
enough  (that  is,  to  dig  up  all  the  city  streets 
and  test  the  pipes)  would  have  been  more  ex- 
pensive than  the  way  actually  adopted,  which 
was  simply  to  turn  on  the  water,  ijdcreasing  the 

SreB8ure.^Haas  v.  City  of  New  Yorit,  176  N.  Y. 
*433. 
^=»209  (N.Y.Sup.)  In  an  action  by  property 
owners  against  a  city  for  damages  by  inflow  of 
water  from  a  break  in  a  water  main,  evidence 
held  sufficient  to  show  causal  connection  be- 
tween the  break  in  the  pipes  and  the  increased 
pressure,  caused  by  the  turning  on  of  full  pres- 
sure from  a  new  aqueduct.— Ilaas  t.  City  of 
New  York,  176  N.  Y.  S.  433. 

WEAPONS. 

See  Master  and  Servant,  ^=s>376. 

WEIGHTS  AND  MEASURES. 

See  Depositaries,  ^=s>4. 

^=:»5  (N.Y.Sop.)  General  Business  Law,  I  253, 
requiring  pressers  of  hay  for  market  to  tag  the 
same,  and  that  the  hay  shall  be  sold  at  the 
weights  indicated  on  the  tag,  does  not  apply 
where  hay  pressed  is  not  for  the  market  and 
the  owner  agrees  to  himself  furnish  the  tags. 
—Smith  V.  Graves,  176  N.  Y.  S.  39. 

WHARVES. 

See  Eminent  Domain,  ^=»282;  Municipal  Cor- 
porations, <S=>1021,  1022. 

WILLS. 

See  Action,  ^=»25:  D«>8oent  and  Distribution; 
Discovery,  ^=>30;  Evidence,  ^=s>121;  EJx- 
ecutors  and  Administrators;  Judfnnent,  ^=s» 
822 :  Jury,  ^s>14  ;  Perjury,  ^=s>7 ;  Taxation, 
<&==>861,  873.  885.  89(y,  8*5,  897,  900,  904; 
Trusts,  <©=»59,  189,  298;  Witnesses,  ^=>171, 
178. 

n.   TESTAMENTART    OAPACITY. 

<g=s>46  (N.Y.Sur.)  That  a  will  is  a  "deathbed 
will"  raises  no  presumption  against  its  validity, 
though  it  should  lead  to  a  careful  scrutiny. — 
In  re  Cohen's  Will,  176  N.  Y.  S.  689. 

IV.   REQUISITES    AND    TAI.IDITT. 
(D)   Hologrraphlo  'WllU. 

^s»l33  (N.Y.Sur.)  A  holographic  will  will  be 
denied  probate,  where  examination  of  the  sub- 


scribing witnesses,  under  Ck>de  Civ.  Proc  S  2611. 
shows  that  the  testator  did  not  sign  in  their 
presence,  nor  acknowledge  his  signature  to 
them,  so  as  to  comply  with  the  statutory  re- 
quirements as  to  publication.— In  re  Paez*s  Es- 
tate, 176  N.  Y.  S.751. 

<&=9l33  (N.Y.Sur.)  Where  the  maker  of  a 
holographic  will  bearing  his  signature  at  the 
end,  told  the  two  witnesses  and  a  notary  pub- 
lic, all  of  whom  knew  his  signature,  which  was 
visible  to  them,  that  the  paper  was  his  will, 
and  requested  their  signatures,  as  witnesses, 
there  was  a  sufficient  acknowledgment  of  his 
signature  and  publication,  under  Decedent  Es- 
tate I^w,  J  21.— In  re  Tactkian's  Estate,  176 
N.  Y.  S.  877. 

(F)  KlstKke,  Cndne  Inlliieiice,  and  Prmud. 

«=>I63(1)  (N.Y.Sur.)  Contestant  has  the  bur- 
den of  proof  on  the  issue  of  undue  influence. 
-In  re  Cohen's  WiU,  176  N.  Y.  S.  689. 
<e=s>  165(4)  (N.Y.Sun)  LeUers  from  testatrix  to 
her  grandson,  her  only  heir,  excluded  from  her 
will  in  favor  of  strangers,  stating  that  she 
wished  to  leave  all  her  valuables  to  him.  were 
ikSdmissible  as  declarations  to  be  considered  up- 
on Question  of  her  mental  strength,  on  the  trial 
of  the  issue  of  undue  influence.— In  re  Cohen's 
WiU,  176  N.  Y.  S.  689. 

^=»  166(5)  (N.Y.Sur.)  Evidence  held  to  show 
that  an  aged  woman's  will  in  favor  of  strangers, 
to  the  exclusion  of  her  grandson,  her  only  heir, 
was  procured  by  undue  influence  by  one  of 
legatees.— In  re   Cohen's  Will,  176  N.   Y.   S. 

^=>I66(7)  (N.Y.Sur.)  Mere  opportunity  to  exer- 
cise undue  influence  upon  a  testator  is  not  suf- 
ficient proof  that  it  was  exercised.— In  re  Coh 
en's  Will,  176  N.  Y.  S.  689. 
«=»I66(12)  (N.Y.Sar.)  Contestant  has  the  bur- 
den of  proof  on  the  issue  of  undue  influence, 
but  may  prove  it  by  circumstantia]  evidence.— 
In  re  Cohen*a  Will,  176  N.  Y.  S.  689. 

V.   PROBATE,  ESTABLISHMENT, 
AND   ANNUUCENT. 

(G)  Petitions,   O1>ieetlon«,  a.nd  Pleadlnirii- 

^=»272  (N.Y.Sur.)  The  petition  for  probate  of 
a  will  is  in  the  nature  of  a  complaint,  and  the 
objections  by  contestants  in  the  nature  of  an 
answer.- In  re  Walsh's  WUU  176  N.  Y.  S.  701. 

(K)  Review. 

^=:»358  (N.Y.Sur.)  Framed  issues  for  a  jury  in 
probate  contest  are  objections  of  the  con- 
testant, and  the  order  framing  the  issues  does 
not  affect  a  substantial  right  of  any  of  the  par- 
ties, and  contestant  cannot  appeal  therefrom.— 
In  re  Walsh's  Will,  176  N.  Y.  S.  701. 
^s>369  (N.Y.Sur.)  An  appeal  by  contestant  of 
a  will  from  the  surrogate's  order  framing  is- 
sues for  a  jury  does  not  operate  to  stay  the 
trial,  when  it  is  regularly  upon  the  calendar, 
in  view  of  Code  Civ.  Proc.  H  1310,  2557.  2754. 
relating  to  appeal.— In  re  Walsh's  WilJ,  17C  N. 
Y.  S.  701. 

VI.   CONSTRUCTION. 

(A)  General   Rules. 

<3=5>448  (N.Y.Sur.)  A  will  or  codicil  should  be 
construed,  if  possible,  to  prevent  intestacy;  but 
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tto  role  XDnst  be  ignored  when  such  constrac- 
tion  would  be  counter  to  the  expressed  inten- 
tion of  testator.— In  re  Weriich^i  Estate,  176 
N.  Y.  S.  269. 

^=>489(2)  (N.Y.Sur.)  Where  testatrix  made 
bequest  to  "Catherine  Lambert  (cousin),  now 
or  formerly  residing  at  Garden  Prairie,  Illi- 
nois," and  had  no  cousin  answering  such  de- 
scription when  will  was  made,  but,  was  sur- 
vived by  a  second  cousin,  "Catherine  Lampert," 
whose  married  name  was  Homan  and  who  had 
resided  at  such  place,  and  had  a  cousin  named 
Johanna,  the  mother  of  Catherine  L.  Homan, 
and  who  died  before  wlH  was  made,  the  will 
presented  a  latent  ambiguity  dehors  the  in- 
strument, justifying  evidence  to  identify  the 
person  intended.— In  re  Hochhalter's  Estate, 
176  N.  Y.  S.  264. 


(B)   I>aslviaa.tloB    of   DevUeea,    »nd   Lesft- 
tees    and   Tl&elr   Respeotive    Shares* 

^=:»496  (K.Y.Sup.)  Under  will  devising  realty  in 
trust  to  pay  income  equally  to  each  child  for 
their  maintenance,  etc.,  and  providing  that,  on 
death  of  any  child  leaving  lawful  issue  sur- 
viving, his  or  her  share  should  vest  in  such 
issue  forever,  the  word  "issue"  was  to  be  con- 
fined to  children  and  the  capital  of  the  trust 
terminating  by  death  of  a  daughter,  of  testator 
would  go  equally  to  her  son  and  her  daughter, 
to  exclusion  of  such  daughter's  three  children. 
—New  York  Life  Ins.  &  Trust  Co.  v.  Phelps, 
176  N.  Y.  S.  618. 

^=i»517  (N.Y.Sur.)  tVhere  a  bequest  was  made 
to  an  unincorporated  association  of  which  tes- 
tatrix was  a  member,  known  as  the  "Frauen 
Verein"  attached  to  and  connected  with  a  cer- 
tain Lutheran  church,  such  church  was  entitled 
to  the  bequest,  in  order  to  carry  out  the  intent 
of  testatrix.— In  re  Hochhalter's  Estate,  176 
N.  Y.  S.  264. 

^ss>523  (N.Y.)  A  will  devising  land  to  a  son 
and  his  wife  'Muring  their  joint  lives,"  to  go  to 
their  lawful  issue  on  death  of  the  survivor,  in- 
dicated a  gift  to  son's  wife  living  at  time  of 
execution  of  will,  and  not  to  one'  whom  he 
might  subsequently  marry.— Williams  v.  Alt, 
123  N.  E.  409,  226  N.  Y.  283. 
<e=5>53l(l)  (N.Y.Sup.)  The  presumption  in  New 
York  favors  a  per  capita  disttibution,  font  yields 
to  a  very  faint  glimpse  of  a  different  intention. 
^New  York  Life  Ins.  &  Trust  Co.  v.  Phelps, 
176  N.  Y.  S.  618. 


(O)   S^»rTlvor«l&lPp  Repreaentationy  and 
SubstKutlon. 

«s»542(2)  (N.Y.Sur.)  A  codicil,  providing  that 
It  should  only  be  deemed  valid  In  the  event 
that  testator's  wife  should  die  before  she 
made  a  will  after  his  death,  was  intended  to 
operate  in  her  ^avor  only  in  the  event  that 
the  two  conditions  (first,  her  survivorship ; 
second,  her  death  after  testator  before  making 
a  will)  were  fulfilled,  so  that  where  she  pre- 
deceased him  the  conditions  failed  of  perform- 
ance—In re  Werlich's  Estate,  176  N.  Y.  S. 
209. 

176N.Y.S.-^ 
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n.  OOHPETEHCT. 

(C)  Teatlmony  of  Parties  or  Persona  In* 
tevestetf,  for  or  affalvat  Repre»eBt«« 
tive»,  SurTlvorst  or  Buecelwors  In 
Title  or  Interest  of  Persons  Deeens* 
ed  or  Ineompetent. 

^=s>14l  (N.Y.Sup.)  One  who,  as  asent  of  her 
husband,  contracted  with  deceased,  is  not  dis- 
qualified by  Code  Civ.  Proc.  |  829,  and  may 
testify  thereto  for  him.~Kinnan  v.  Scfaaab,  176 
N.  Y.  S.  715. 

^esdl54  (N.Y.Sup.)  In  suit  by  buyer  to  recoT- 
er  for  seller's  failure  to  send  ffoods  agreed  to 
be  sold,  testimony  by  one  of  defendants  as  to 
conversation  with  plaintiff's  agent,  throuf^h 
whom  the  alleged  transaction  was  made,  is  ad- 
missible, though  such  agent  is  dead;  Code  Cir. 
Proc.  I  829,  not  applying.— Block  y.  Brinn, 
176  N.  Y.  S.  763. 

^==>I7I  (N.Y.Sup.)  In  action  to  recover  a  sav- 
ings bank  deposit  alleged  to  have  been  made  in 
trust  for  plaintiff,  where,  under  Code  Civ. 
Proc.  §  829,  relating  to  when  a  party,  etc.,  can- 
not be  examined,  the  testimony  was  favorable 
to  the  estate,  a  contention  that  testimony  of  a 
witness  who  drew  depositor's  will  should  have 
been  excluded  was  without  merit.— Walsh  v. 
Emigrant  Industrial  Sav.  Bank,  17j6  N.  Y.  8. 
418. 

^=s»  178(1)  (N.Y.Sup.)  In  action  to  recover  a 
savings  bank  deposit  alleged  to  have  been  made 
in  trust  for  plaintiff,  where  depositor's  execu- 
tor waived  his  right,  under  Code  Civ.  Proc  | 
829,  relating  to  when  a  party,  etc,  cannot  be  ex- 
amined, and  the  testimony  was  favorable  to  the 
estate,  a  contention  that  testimony  of  a  witness 
who  drew  depositor's  will  should  have  been 
excluded  was  without  merit— Walsh  v.  Emi- 
grant Industrial  Sav.  Bank,  176  N.  Y.  S.  418. 


m.  EXAMINATION. 

(B)    Cross-exanilnatton    nnd   Re-eznmlnn- 
I  tlon. 

«=s>269  (2)  (N.Y.Sup.)  Where  a  defendant,  in 
a  prosecution  for  receiving  stolen  goods,  on  his 
direct  examination  stated  that  he  had  protest- 
ed to  the  detectives  that  he  never  had  any 
kind  of  stolen  goods  in  his  place.  It  was  proper 
to  permit  him  to  be  cross-examined  on  that 
subject.— People  v.  Saul,  176  N.  Y.  S.  353. 
^=»274(1)  fN.Y.Sup.)  In  a  prosecution  for  re- 
ceiving stolen  goods,  where  defendant's  char^ 
acter  witiuBBses  had  testified  to  his  favorable 
reputation,  they  could,  on  cross-examination, 
be  asked  if  they  had  heard  of  rumors  about 
him,  and,  if  so,  whether  such  rumors  affected 
their  previous  opinion  of  his  good  character.— 
People  V.  Saul,  176  N.  Y.  S.  353. 


(C)  PrtTlleare  of  Witness. 

€=>293!/2  (N.Y.Sup.)  One  charged  with  crim- 
inal contempt  cannot  be  required  to  testify 
against  himself.- In  re  Nunna,  176  N.  Y.  S. 
858. 


IV.  OREBIBIIiITT,       IMPEACHMENT, 

OONTRAIIIGTION   AND   COB- 

BOBOBATION. 

(B)    Cluirncter    and    Condnet    of   'Witness. 

<s»337(5)  (N.Y.8op.)  Jury  can  consider  pre- 
vious coxrvictionto  a«  bearing  upon  defendant** 
credibility.->Peopl«  v.  Cooney,  176  N.  Y.  S. 
782. 

WOODS  AND  FORESTS. 

See  Eminent  I>omain,  ^s>71,  148,  153,  265. 

WORDS  AND  PHRASES. 

"Account   stated."- Benjamin  v.   Levy   (N.   Y. 

Sup.)  176  N.  Y.  S.  454. 
"Act  of  law."— Town  of  North  Hempstead  v. 

Public  Service  Corporation  of  Long  Island 

(N.  Y.  Sup.)  176  N.  Y.  S.  621. 
'*Alien  friend."-~UugheB  T.  Techt  (N.  Y.  Sup^) 

176  N.  Y.  8.  356w 
"Award  or  decision."— Sperduto  v.  New  York 

City  Interborough  Ry.  Co.  (N.  Y.)   123  N. 

E.  207. 
''Block."— People  ex  rel.  Beinert  v.  Miller  G^. 

Y.  Sup.)  176  N.  Y.  S.  898. 
"Building.**— People  ex  rel.  No.  176  West  Eighty- 
Seventh  St.  Corporation  v.   Cantor   (N.  Y. 

Sup.)  176  N.  Y.  S.  593. 
''Building  in  course  of  construction."— People 

ex  rel.  No,  176  West  Eighty-Seventh  St-  Cor- 
poration V.  Cantor  (N.  Y.  Sup.)  176  N.  Y. 

S.  593. 
"By  the  day."— P.  Fran*  &  Co.  v.  Larney  (N. 

Y.  Sup.)  176  N.  Y.  S.  26. 
"Children."— In  re  Meng  (N.  Y.  Sup.)  176  N. 

Y.  S.  290. 
"Collision   or   peril  of  the   sea."— Feldman   v. 

Old  Dominion  S.  B.  Co.   (N.  Y.  Sup.)   176 

N.  Y.  S.  188. 
"Oommercial  partnership."— First  Nat  Bank  v. 

Farson  (N.  Y.)  123  N.  E.  490,  226  N.  Y.  218. 
"Corporation."— Gilford  v.  Fargo  (N.  Y.  Sup.) 

"Deliberate."— in  re  Nunna  (N.  Y.  Sup.)    176 

N    Y    S    858 
"Disorderly."— In  re  Nnnns  (N.  Y.  Sup.)   176 

N.  Y.  S.  858. 
"Election."- People  ex  rel.  Childs  v.  Knott  (N. 

Y.  Sup.)  176  N.  Y.  S.  321. 
"Employe.*'— People  ex  reL  Cockroft  ▼•  Miller 

(N.  Y.  3up.)  176  N.  Y.  S.  207. 
"Enemy,"— Hughes  ▼.  Techt  (N.  Y.  Sup,)  176 

N.  Y.  S.  356. 
"Estate    less    than    $10»000."— In    re    Golden- 
^befg's  Estate  (N.  Y.  Sup.)  176  N.  Y.  S.  201. 
"iTixture."- People    ex    rel.    No.    17»    West 

Eighty-Seventh   St.   Corporation  v.  Cantor 

(N.  Y.  Sun.)  176  N.  Y.  S.  593. 
"Good  will."— In  re  Caldwell's  Estate   (N.  Y. 

Sur.)  176  N.  Y.  S.  425. 
"Inconsistent  causes  of  action."— Friedman  v. 

Rodstein  (N.  Y.  Sup.)  176  N.  Y.  S.  554. 
"Injury  arising  out  of  and  in  course  of  em- 
ployment."—Richardson  V.  Greenburg  (N.  Y. 

Sup.)  176  N.  Y.  S.  651. 
"Insolent."— In  re  Nunns  (N.  Y.  Sup.)  176  N. 

Y    S   858 
••Intruder."— Williams  v.  Alt  (N.  Y.)  123  N.  E. 

499,  226  N.  Y.  283. 


Digitized  by 


Google 


1011  INDEX-DIGEI 

For  CAMS  in  DecDIir.  *  ▲m.Dls.  Kc7-No.Serlcs  ft  Ittdezm  •«« 


"Issue."— New  York  life  Ins.  &  Trust  Co.  v. 

Phelps  (N.  Y.  Sup.)  176  N.  Y.  S.  618. 
"Judgment  in  rem."— Fidelity  &  Deposit  Co.  of 

Maryland  v.  Queens  County  Trust  Co.,  123 

N.  E.  370,  226  N.  Y.  226. 
"Letters   testamentary."— In  re  Rath's  Estate 

(N.  Y.  Sur.)  176  N.  Y.  S.  887. 
''Limited  partnership." — In  re  Reimers'  Estate 

(N.  Y.  Sur.)  176  N.  Y.  S.  430. 
"Marketable  titie."— TrimboU  v.  Kinkel  (N.  Y.) 

123  N.  E.  206,  226  N.  Y.  147. 
"Money."— Reisfeld  v.  Jacobs  (N.  Y.  Sup.)  176 

N.  Y.  S.  223. 
"Municipal  corporation.*'— In  re  Wilbour*8  Es- 
tate (N.  Y.  Sur.)  176  N.  Y.  S.  428. 
"Obstructing    administration    of    law."— People 

ex  rel.  Childs  v.  Knott  fti.  Y.  Sup.)  11^^, 

Y.  S.  321. 
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"Signed."-Coben  v.  Wolgel   (N.  Y.  Sup.)  176 

N.   Y.   S.   764. 
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